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LIFE. 
LINCOLN NAT. LIFE INS. CO v. ERICKSON. No. 8847. 
Circuit Court of Appeals, Eighth Circuit. Aug. 9, 1930. 
42 Federal Reporter, (2d) 997. 
1. INSURANCE. 


Death within double indemnity provision of life policy Aeld death caused by 
bodily injury effected directly through external, violent, and accidental means, 
which is exclusive of death within 90 days. 

Life policy provided that, if insured, during time policy was in 
force, sustained bodily injury effected directly through external, violent, 
and accidental means, exclusively and independently of all other causes, 
which shall, within 90 days of event causing accident, result in death, 
insurer will pay to beneficiary double amount of paid-up policy. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

2. INSURANCE. ; 

Burden is upon beneficiary suing on life policy to show death resulted from 
bodily injury within double indemnity provision. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

3. INSURANCE. 

“Violence” within double indemnity provision of life policy covering death, 
effected through violent means, means any degree of force whatever. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

4. INSURANCE. 

Under double indemnity provision of life insurance policy, element of acci- 
dent must be found in that which produces bodily injury. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

5. INSURANCE. 

Evidence in action on life policy Aeld insufficient to show death resulting 
from bodily injury, effected directly by accidental means within double indem- 
nity provision. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

6. INSURANCE. 

Words used in life policy must be given usual ordinary meaning, unless con- 
trary intention appears from contract or surrounding circumstances. 

(For other cases, see Insurance, Dec. Dig. § 146[2}.) 

7. INSURANCE. ae 

Words “bodily injury” and “disease” used in double indemnity provision in 
life policy must be given meaning which common usage of words conveys to or- 
dinary layman. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

Appeal from the District Court of the United States for the District of 
Minnesota; John Sanborn, Judge 

Suit by Teressa Erickson against the Lincoln National Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed, with directions. 

Herbert G. Nilles, of Fargo, N. D. (Daniel B. Holt and John S. Frame, both 
of Fargo, N. D., C. G. Dosland, of Moorhead, Minn., and R. F. Baird, of Ft. 
Wayne, Ind., on the brief), for appellant. ; : 

Charles Loring, of Crookston, Minn., and Julius J. Olson, of Warren, Minn. 
(Oscar R. Knutson, of Warren, Minn., and John H. Hougen, of Crookston, Minn., 
on the brief), for appellee. a 

Before Kenyon, Booth, and Gardner, Circuit Judges. 

Boor, Circuit Judge. 

This is an appeal from a judgment after verdict in favor of plaintiff-ap- 
pellee in a suit on a life insurance policy containing a double indemnity pro- 
vision. The action was begun in the state district court and thereafter removed 
to the federal court on the ground of diversity of citizenship. 

The policy was for $10,000, with a double indemnity clause which read as 
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follows: “It is Hereby Agreed That if Magnus Erickson, the insured under the 
above numbered Policy shall, during the premium paying period of the Policy 
and while no premium is in default, sustain bodily injury, effected directly 
through external, violent and accidental means, (suicide, sane or insane, or any 
attempt thereat, sane or insane, not included) exclusively and independently of 
all other causes, which shall within ninety (90) days of the event causing the 
accident, result in the Death of the Insured * * * The Company in case of such 
accidental death will pay to the Beneficiary or Beneficiaries hereunder upon sur- 
render of the said Policy and this Double Indemnity Benefit Double The Face 
Of The Policy, making the total amount payable Twenty Thousand Dollars.” 

The policy also contained the following condition governing the double in- 
demnity benefit: “This Double Indemnity Benefit does not cover death * * re- 
sulting directly or indirectly from disease in any form.” 

The complaint alleged that plaintiff was sole beneficiary under the policy; 
that on or about the 23d of November, 1928, “said Magnus Erickson [husband 
of appellee], through external, violent and accidental means, unexpectedly and 
accidentally received a physical injury causing an abrasion in the skin of his 
face; that as a result of said abrasion a streptococcic infection started in the 
face of said Magnus Erickson and spread throughout his system and as a re- 
sult thereof he became infected therewith and died therefrom on said 30th day 
of November, 1928; that said infection and the death of said Magnus Erickson 
were directly and proximately due to said accidental abrasion of his skin and that 
said death was due to a cause insured against by defendant under said ‘Double 
Indemnity Benefit’ agreement and was the result of an accident sustained and 
effected directly through external, violent and accidental means, exclusively and 
independently of .all other causes, and that said Magnus Erickson died within 
ninety days of the event causing said accident.” 

The defendant company, the appellant, prior to the bringing of the action, 
paid $10,000, the face amount of the policy, without prejudice to the rights of 
the beneficiary, but refused to pay anything under the double indemnity clause, 
denying its liability thereunder. 

On the trial, at the close of plaintiff’s evidence, defendant moved for a di- 
rected verdict, on the ground of failure of proof. The motion was denied, 
and defendant excepted. Defendant introduced no evidence. The case was sub- 
mitted to the jury on plaintiff’s evidence, and a verdict was returned in her 
favor. 

The evidence tended to show the following facts: The deceased was a 
resident of Oslo, Minn., was manager of the Oslo Mercantile Company, and also 
interested in farming. On Friday morning, November 23, 1928, he went to his 
store, and later in the forenoon his wife drove in an automobile to the store, picked 
him up, and they drove to her father’s farm in North Dakota, about 2% miles 
distant. After an early dinner, plaintiff’s father, Mr. Ferguson, and the deceased, 
drove to Forest River. On the way they stopped at Ardock. The deceased went 
into a barber shop at that place and remained there about a half hour. Mr. Fer- 
guson did not go in. The deceased came out and the two went on to Forest 
River and transacted business there, and at several other places; and then re- 
turned to the home of Mr. Ferguson, where they had supper. Mr. Ferguson 
did not observe whether deceased had been shaved. Plaintiff did observe that 
deceased had been shaved. After supper, plaintiff and deceased drove back to 
the store at Oslo. They both went in. The deceased talked with one of his as- 
sociates, Pearson, and in the course of the talk called attention to what appeared 
to be a small cut on the chin of the deceased. Plaintiff returned home, and 
deceased returned later. Next morning, Saturday, at breakfast, plaintiff observed 
that the chin of deceased on the right side was inflamed underneath, like a little 
pimple, and that there was a small cut in the skin. The deceased went to his 
store at the usual hour in the morning, complained of not feeling well at lunch 
time, and did not go to lunch but returned home in the afternoon. Plaintiff, on 
returning home about the middle of the afternoon, found deceased in bed. He 
complained of not feeling well. She gave him an alcohol bath and called Dr. 
Wiltrout, who lived next door. Dr. Wiltrout was a regularly licensed physician 
of 17 years’ experience. He was the family doctor of deceased. He examined 
deceased about 4:30 p. m. Saturday and found his pulse 100, temperature 102. He 
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also found a small raised inflamed area on the middle chin. He prescribed as a 
local application for the chin an ointment for superficial condition; systematic 
treatment was also prescribed. The doctor also discovered that deceased had a 
mild bronchitis; and the temperature chills, and muscular pains were thought by 
him to indicate influenza. 

Visits to the deceased were made by Dr. Wiltrout on the 25th and the 26th, 
and the same treatment was continued. The pulse and temperature continued 
high and the inflamed area on the chin gradually enlarged. 

On the 27th Dr. Edward Bratrud was called in consulation. Change was 
made in the treatment. Hot packs were applied to the chin, and the systematic 
treatment was altered. The infected area continued to enlarge. A microscopic 
examination of a smear taken showed streptococci present. Antistreptococcic 
serum was given intermuscularly. A count of the white corpuscles showed 
12,000. The patient grew progressively worse. Late on the 29th, Drs. Blegen 
and Hetherington were called in consultation. Another count of the white cor- 
puscles showed 6,000. On the forenoon of the 30th the patiefit died. 

Dr. Wiltrout testified that in his opinion the bronchitis and the influenza 
spoken of did not contribute in any way to the death of deceased. On cross- 
examination he admitted that he had signed a death certificate in which he 
named influenza as a contributing cause of the death; and on recross-examina- 
tion he testified as follows: 

“Q. But your diagnosis then, Doctor, at the time you signed the death cer- 
tificate, influenza was a contributing cause? A. Yes, sir. 

“Q. And you so stated? A. Yes, sir. 

“Q. And you now state that it was not a contributing cause? A. Yes, sir. 

“Q. Then it was a question of doubt? A. Yes, sir, it was at the time I 
signed the certificate. 

“Q. And it is still a question of doubt? A. Yes, sir. 

“Q. It is a debatable question? A. Yes, sir, debatable question.” 

Dr. Edward Bratrud testified that when he called on the deceased on Novem- 
ber 27th he found a typical streptococcus cellulitis of the lower lip and chin on the 
right side. There was a small abrasion on the chin. 

Dr. Blegen testified over objection that when he called on the deceased on 
the night of November 29th he found him suffering from septicemia due to 
streptococcic infection. 

Dr. Theodor Bratrud, called as an expert, testified over objection that in his 
opinion, based upon the evidence given on the trial and assuming it to be true, 
the death of deceased was caused solely by streptococcic infection, and that the 
streptococcus entered through the abrasion on the chin. 

Dr. O. Th. Sherping, called as an expert, testified to the same effect. Ques- 
tioned further as to the cause of the death of deceased he answered over objec- 
tion that in his opinion it came “from accidental infection of streptococcus.” Mo- 
tion to strike out this answer was denied. 

On the foregoing facts the appellant contends that a case was not made out 
within the terms of the policy; and the appellee contends to the contrary. 

[1] An analysis of the provision above quoted from the policy shows that 
it covers a death caused by, a bodily injury. The bodily injury must be one 
effected in a particular way; namely, directly through external means, and directly 
through violent means, and directly through accidental means. The bodily injury 
must be the exclusive cause of death independently of all other causes, and the 
death must occur within ninety days of the date of the accident. 

[2] The burden of proof was upon the plaintiff to show that the death re- 
sulted from a bodily injury exclusively and independently of all other causes, 
and that the bodily injury was effected directly through external, violent, and 
accidental means. Travelers’ Ins. Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 
32 L. Ed. 308; National Masonic Ass’n v. Shryock, 73 F. 774 (C. C. A. 8); Aftna 
Life Ins Co. v. Vandecar, 86 F. 282 (C. C. A. 8); National Ass’n Ry. Clerks v. 
Scott (C. C. A.) 155 F. 92; A®tna Life Ins. Co. v. Ryan (C. C. A.) 255 F. 483; 
Order of United Coml. Travelers v. Nicholson (C. C. A.) 9 F. (2d) 7; Mutual 
Life Ins. Co. v. Hatten, 17 F. (2d) 889 (C. C. A. 8). 

Plaintiff, accordingly, sought to prove by circumstances and inferences that 
the abrasion of the skin on deceased’s chin was accidentally caused in the barber 
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shop at Ardock, and that the abrasion was accidentally infected at that time, 
and that the infection and death were caused by the abrasion. 

[3] There was proof of death. There was also proof of a bodily injury, con- 
sidering the abrasion of the skin on the chin to be the bodily injury. The nature 
of an abrasion, of course, is such that it may be used that it is necessarily 
brought about by external means, and by violent means; violence in the sense 
used in this policy and other similar policies means any degree of force whatever. 

There was no direct proof, however, how, where, when, or under what 
circumstances the abrasion was produced, and no proof whatever of any acciden- 
tal means producing the abrasion. The abrasion may have been intentionally pro- 
duced and with means expressly selected for the purpose. And there was no 
proof that the bodily injury, namely, the abrasion, caused the death. The death, 
according to the medical testimony, was caused by the streptococcic infection in 
the blood. The abrasion, of course, did not create or produce the streptococci, 
nor cause them to enter the blood; at most it afforded an opportunity for them 
to enter. So far as the evidence shows, the streptococci may have entered the 
blood at the time the abrasion was made or some time after the abrasion was 
made. 

[4] And at this point it may be proper to note the distinction between an 
accidental result and the result of an accidental cause or means. Under policies 
worded as the one in the present case the element of accident must be found to 
exist in that which produces the bodily injury, i. e. in the means or cause rather 
than in the result. The distinction is important and is recognized in many well- 
considered cases. 

In United States Mutual Acc. Ass’n v. Barry, 131 U. S. 100, page 121, 9 S. 
Ct. 755, 759, 33 L. Ed. 60, the court said: “* * * if in the act which precedes the 
injury something unforseen, unexpected, unusual, occurs, which produces the injury, 
then the injury has resulted through accidental means.” 

In Pope v. Prudential Ins. Co. (C. C. A.) 29 F. (2d) 185, page 186, the court 
said: “There is no occasion to deny that a death, so resulting, may be in a very 
proper sense an accidental death; but there is obviously a substantial distinction be- 
tween an accidental result and the result of an accidental cause. We think it not 
only to be the natural meaning of the words, as they would be understood by the 
ordinary. policyholder, but the right construction thereof, supported by the weight 
of authority, that when the insured or those acting with his consent did precisely 
what they intended to do and in the way which they intended, knowing that injury 
often did result and might be unavoidable, and where there was no slip or misstep 
in the performance, and where there was no ignorance of any material factor, this 
conduct cannot be said to have been the accidental cause of the injury which un- 
fortunately may follow.” 

In Shanberg v. Fidelity & Cas. Co., 158 F. 1, pages 4, 5, 19 L. R. A. (N. S.) 
1206, this court said: “The policy is one of indemnity against disability or death, 
resulting directly, and independently of all other causes, from bodily injuries sus- 
tained through external, violent, and accidental means, and also against disability 
from certain illnesses therein specified. The disease from which the assured was 
suffering at the time of his death was not enumerated in the policy, and, as we 
view the case, there was no accident in the means through which the bodily injury 
was effected. It would not help the matter to call the injury itself—that is, the 
rupture of the heart—an accident. That was the result, and not the means through 
which it was effected. Carrying the door, or, after putting it down, the act of filling 
his lungs with air by drawing a long breath, was the means by which the injury 
was caused.” 

In Kimball v. Mass. Acc. Co., 44 R. I. 264, 117 A. 228, 230, A. L. R. 726, 729, 
which involved a policy similar to the one in the case at bar, the court said: “* * * 
However unexpected the result might be, no recovery could be allowed under such 
a provision unless there was something unexpected in the cause or means which 
produced the result.” See, also, Maryland Cas. Co. v. Spitz (C. C. A.) 246 F. 817, 
L. R. A. 1918C, 1191; Olinsky v. Ry. Mail Ass’n, 182 Cal. 669, 189 P. 835, 14 A. 
L. R. 784; Ogilvie v. Aetna Ins. Co., 189 Cal. 406, 209 P. 26, 26 A. L. R. 116; 
Smith v. Travelers’ Ins. Co., 219 Mass. 147, 106 N. E. 607, L. R. A. 1915B, 872; 
Stone v. Fid. & Cas. Co. of N. Y., 133 Tenn. 672, 182 S. W. 252, L. R. A. 1916D, 
536, Ann. Cas. 1917A, 86. 
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[5] In the case at bar the deceased was insured, not against accidental results 
of intended means, but against death resulting from a bodily injury effected di- 
rectly through external, violent, and accidental means. It may be proper enough, 
loosely to speak of the death as an accidental one; but the evidence, in our judg- 
ment, fails to show a death resulting from a bodily injury effected directly by 
accidental means. 


The weakness in the case at bar, however, lies not merely in the failure to 
show bodily injury effected directly by accidental means. There is failure of proof 
in other respects. 


First, the contention of counsel for appellee that the facts disclosed by the 
evidence bring the case within the coverage of the policy assumes that the bodily 
injury specified in the policy includes both the abrasion of the skin on the chin 
of deceased and the streptococcic infection. In their brief counsel say: “ ‘Bodily 
injury’ refers not only to the cut or nick upon the insured’s chin but to the en- 
tire cause of death. The cause of death necessarily includes the cut itself as well 
as the blood poisoning following the same. The ‘cut’ and subsequent blood poison- 
ing both together constitute the ‘bodily injury’ and are the ‘means’ that brought 
about the death of the insured.” 


[6] This statement, we think, involves a wrong construction of the policy. 
In construing a policy of insurance, as in construing any other contract, the words 
used are to be given their usual ordinary meaning, unless a contrary intention ap- 
pears from the contract itself or from surrounding circumstances. In the case 
of St. Paul F. & M. Ins. Co. v. Ruddy, 299 F. 189, page 193, this court, speaking by 
Judge Kenyon, said: “The question here is one of contract. Insurance contracts 
are construed, like other contracts, according to the ordinary sense and meaning 
of the terms employed, and if they are clear and unambiguous their terms are to 
be taken in the plain, ordinary, and popular sense.” 


It is true there are cases which hold that an infection of a cut or an abrasion 
which follows directly such cut or abrasion may, under the wording of the par- 
ticular policy involved, be considered as a bodily injury. See Moore v. Fidelity 
& C. Co., 203 Cal. 465, 265 P. 207, 56 A. L. R. 860; Hornby v. State Life Ins. Co., 
106 Neb. 575, 184 N. W. 84, 18 A. L. R. 106; Cary v. Preferred Acc. Ins. Co., 127 
bg 67, 106 N. W. 1055, 5 L. R. A. (N. S) 926, 115 Am. St. Rep. 997, 7 Ann. 

as. 484. 

[7] But in the case at bar the provision above quoted from the policy that the 
double indemnity benefit “does not cover death * * * resulting directly or indirectly 
from disease in any form” draws a clear distinction between “bodily injury” and 
“disease.” The former is covered by the double indemnity clause; the latter is not. 
The distinction thus drawn is not a strained one, but is such as the common usage of 
the words conveyed and such as would occur to the mind of the ordinary layman. It 
may be that there is no scientific basis for classifying a bruised finger as a bodily 
injury, and tuberculosis as a disease. The ordinary man, however, makes the dis- 
tinction ‘in his everyday language. And so, in construing this contract of insur- 
ance, we are not concerned with scientific definitions, but with the ordinary mean- 
ing of common words. 

We find nothing in the policy or in the surrounding circumstances to indicate 
that the words “bodily injury” were intended to include streptococcic infection; 
and the provision above quoted as to “disease” would seem to indicate that the 
term “bodily injury” was not intended to be given an unusually broad or a technical 
meaning. 

Second, the contention of appellee cannot be sustained because it involves a 
series of presumptions based one upon another. That the abrasion on the skin 
of the chin of deceased was received in the barber shop is a mere presumption. 
The evidence does not show that the abrasion did not exist when deceased went 
into the shop, nor does the evidence show that the abrasion did exist at the time 
when deceased came out of the barber shop. There is no proof that deceased was 
shaved while in the barber shop. Mr. Ferguson did not observe that deceased had 
been shaved when he came out of the barber shop, nor did he notice any abrasion 
on deceased’s chin. Plaintiff observed some hours later that deceased had been 
shaved, but when or where the evidence does not disclose. 

A second presumption based upon the first is that the abrasion was accident- 
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ally caused. There is no proof to that effect; and this is not a case in which a pre- 
sumption of accidental means can be indulged as is frequently done in cases where 
a person is found dead from asphyxiation, drowning, or shooting. It is just as 
possible in the case at bar that deceased himself intentionally opened a pimple on 
his chin, either at home or in the barber shop, or that he directed the barber so 
to do, as that the abrasion was accidentally caused. 

A third presumption based upon the others is that the abrasion was produced 
in the barber shop by some instrument infected with streptococci, and that in this 
way the streptococci were then and there introduced into the blood. There is no 
evidence that this was the case. So far as the record shows, the streptococci may 
have entered the blood through the abrasion at an earlier time or at a later time; 
and at a different place and in a different manner. It seems just as probable that 
the abrasion was caused by an uninfected instrument and that the streptococci 
were later introduced by wiping the abrasion with an infected handkerchief. 

A fourth presumption is that when deceased entered the barber shop he was 
free from streptococcic infection. As above stated, the evidence does not dis- 
close whether the abrasion or perhaps a malignant pustule existed before deceased 
entered the barber shop; and the evidence does not advise us of the habits or the 
habitat of the streptococcus. 

[8] It is to be noted that neither the barber nor any one else who may have 
been in the barbershop was produced as a witness, nor was their absence accounted 
for so far as the record shows. The burden of proof was upon the plaintiff, and 
failure to produce a witness such as the barber leads to a presumption that, if pro- 
duced, his testimony would have been unfavorable to plaintiff. 10 R. C. L. 884 
et seq.; Gulf, etc., Ry. Co. v. Ellis, 54 F. 481 (C. C. A. 8); Hill v. United States, 
234 F. 39 (C. C. A. 8); Malouff v. Pope, 9 F.(2d) 254 (C. C. A. 8). 

[9] The result is that plaintiff’s case is built upon presumptions based one upon 
another. Such a course of procedure is not allowable, either in a civil or criminal 
case. 22 C. J. p. 84, § 27; 9 Encyc. of Evid. p. 880; Brady v. United States, 24 
F.(2d) 399, 404 (C. C. A. 8); General Reins. Corp. v. Southern Sur. Co., 27 F.(2d) 
265, 272 (C. C. A. 8), and cases cited. 

Without aid from such inadmissible presumptions, the evidence fails to bring 
the case within the coverage of the policy. 

While the authorities are not entirely uniform, yet the conclusions above 
reached are in our opinion, in accord with many well-considered cases. Herdic 
v. Maryland Cas. Co. (C. C.) 146 F. 396; Id. (C. C. A.) 149 F. 198; Shanberg v. 
Fidelity & Cas. Co., supra; Maryland Cas. Co. v. Spitz, supra; Pope v. Prudential 
Ins. Co., supra; Carnes v. Iowa Traveling -Men’s Ass’n, 106 Iowa, 281, 76 N. W. 
683, 68 Am. St. Rep. 306; Smith v. Travelers’ Ins. Co., 219 Mass. 147, 106 N. E. 
607, L. R. A. 1915B, 872; Caldwell v. Travelers’ Ins. Co., 305 Mo. 619, 267 S. W. 
907, 39 A. L. R. 56; Kendall v. Trav. Ass’n, 87 Or. 179, 169 P. 751; Ramsey v. 
Fidelity Co., 143 Tenn. 42, 223 S. W. 81, 13 A. L. R. 651. 

Many of the cases seemingly in conflict may be distinguished, either because 
the evidence disclosed the exact cause of the bodily injury and the circumstances, 
together with the time, place, and circumstances of the infection, or because the 
wording of the policy was materially different. Of such character are the cases: 
Western Commercial Ass’n v. Smith, 85 F. 401, 40 L. R. A. 653 (C. C. A. 8); 
Interstate, etc., Ass’n v. Lewis, 257 F. 241 (C. C. A. 8); Iowa Trav. Men’s 
Ass’n v. Lewis, 257 F. 552 (C. C. A. 8); Business Men’s Acc. Ass’n v. Schiefel- 
busch, 262 F. 354 (C. C. A. 8); Aetna Life Ins. Co. v. Brand (C. C. A.) 265 F. 
6, 13 A. L. R. 657; Continental Cas. Co. v. Willis (C. C. A.) 28 F. (2d) 707, 61 
A. L. R. 1069. 

Various other questions are raised by the assignments of error; but we preter- 
mit discussion of them as they are not likely to occur on another trial, and as the 
foregoing disposes of this appeal. We think it was error to deny the motion of 


defendant for a directed verdict. Judgment ‘is accordingly reversed, with di- 
rections to grant a new trial. 
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SMITH v. METROPOLITAN LIFE INS. CO. (No. 4156.) 
Circuit Court of Appeals, Third Circuit. Sept. 4, 1930. 
43 Federal Reporter (2d) 74. 
1. INSURANCE. 


Proceeds of insurance policy on bankrupt’s life are exempt under New Jersey 
law, and therefore do not pass to trustee in bankruptcy (2 Comp. St. N. J. 1910, 
p. 2850, §§ 38, 39; Bankr. Act §§ 6, 70a(3) (5), 11 USCA §§ 24, 110(a) (3) (5). 

The foregoing rule applies as well to policies where wife was made 
beneficiary with the right in bankrupt to change beneficiary, as to policies 
where the wife was made beneficiary without right to change. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

2. INSURANCE. 

Cash surrender value of insurance policy on bankrupt’s life held exempt from 
creditors under state law, and therefore does not pass to trustee (2 Comp. St. 
N. J. 1910, p. 2850, §§ 38, 39; Bankr. Act §§ 6, 70a(3) (5), 11 USCA §§ 24, 
110 (a) (3) (5). 

Trustee in bankruptcy obtained an order on the bankrupt, his wife 
who was named beneficiary in a life insurance policy, and the insurer, 
requiring them to show cause why the cash surrender value of such insur- 
ance policy should not be paid to trustee in bankruptcy and why bank- 
rupt should not be compelled to execute the documents and papers 
necessary to accomplish payment of such surrender value. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

Appeal from the District Court of the United States for the District of New 
Jersey; William Clark, Judge. 

In the matter of Louis Pinals, a bankrupt. Proceedings by the Metropolitan 
Life Insurance Company to review an order of the referee in bankruptcy, hold- 
ing that John J. Smith, trustee in bankruptcy, was entitled to the cash surrender 
value of a policy of insurance on the bankrupt’s life, payable to his wife as 
beneficiary. From a decree [In re Pinals, 38 F. (2d) 117] reversing the order of 
the referee, the trustee in bankruptcy appeals. 

Affirmed. 

Sidney W. Eldridge, of Elizabeth, N. J. (Harold Remington, of New York 
City, of counsel), for appellant. 

McCarter & English, of Newark, N. J. (Conover English, of Newark, N. J., 
of counsel), for appellee. 

Before Buffington and Davis, Circuit Judges, and Johnson, District Judge. 

Jounson, District Judge. 


On June 23, 1926, Louis Pinals was adjudicated a voluntary bankrupt. At 
that time he owned a policy of insurance covering his life in the Metropolitan 
Life Insurance Company in the sum of $5,000, having a cash surrender value of 
$625.43. The beneficiary named therein was Annie Pinals, wife of the bankrupt. 
Notice was given to the bankrupt of the cash surrender value and demand was 
made upon him to pay, or secure the payment of, the surrender value to the 
trustee, if he wished to redeem the policy; the bankrupt did not redeem. 


The trustee obtained an order on the bankrupt, his wife, Annie Pinals, and 
the Metropolitan Life Insurance Company, requiring them to show cause why 
the cash surrender value of the policy should not be paid to the trustee and why 
the bankrupt should not be compelled to execute the documents and papers 
necessary to accomplish the payment of the surrender value to the trustee. The 
bankrupt and his wife appeared at the hearing before the referee. The Metro- 
politan Life Insurance Company appeared and filed an answer, setting up that 
the cash surrender value of the policy was exempt under section 38 of the In- 
surance Law of the State of New Jersey (2 Comp. St. 1910, p. 2850). The referee 
held that the surrender value of the policy was not exempt and that the trustee was 
entitled to be paid the cash surrender value as part of the estate of the bankrupt. 
Neither the bankrupt nor his wife filed a petition to review the referee’s order, 
‘nor has either of them appealed to this court. The Metropolitan Life Insurance 
Company filed a petition to review the order of the referee and the United States 
District Court of New Jersey [38 F. (2d) 117] reversed the referee and denied the 
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petition of the trustee, holding that the cash surrender value of the policy was 
exempt under section 38 of the Insurance Law of the State of New Jersey. From 
this order of the District Court, the trustee has appealed. 

The question involved in this appeal is whether the cash surrender value of 
the insurance policy on the life of the bankrupt, in which the right to change the 
beneficiary without the existing beneficiary’s consent is reserved, is exempt to 
the bankrupt during his lifetime under sections 38 and 39 of the Insurance Law 
of the State of New Jersey (2 Comp. St. 1910, p. 2850) and the provisions of the 
United States Bankruptcy Act. 

The pertinent provisions of the laws controllng this case are sections 6 and 
70a(3a) (5) of the Bankruptcy Act of 1898 (11 USCA §§ 24, 110 (a) (3) (5), and 
sections 38 and 39 of the Insurance Act of New Jersey, P. L. 1902, p. 422 (2 Comp. 
St. 1910, p. 2850), which provide as follows: 

“Sec. 6. Exemption of Bankrupts—a. This Act shall not affect the allow- 
ance to bankrupts of the exemptions which are prescribed by the State laws in 
force at the time of the filing of the petition in the State wherein they have had 
their domicile for the six months or the greater portion thereof immediately 
preceding the filing of the petition.” 

“Sec. 70. Title to Property—a. The trustee of the estate of a bankrupt, upon 
his appointment and qualification, and his successor or successors, if he shall have 
one or more, upon his or their appointment and qualification, shall in turn be 
vested by operation of law with the title of the bankrupt, as of the date he was 
adjudged a bankrupt, except in so far as it is to property which is exempt, to all 
* * * (3) powers which he might have exercised for his own benefit, but not 
those which he might have exercised for some other person; * * * (5) property 
which prior to the filing of the petition he could by any means have transferred 
or which might have been levied upon and sold under judicial process against 
him: Provided, That when any bankrupt shall have any insurance policy which 
has a cash surrender value payable to himself, his estate, or personal repre- 
sentatives, he may, within thirty days after the cash surrender value has been 
ascertained and stated to the trustee by the company issuing the same, pay or 
secure to the trustee the sum so ascertained and stated, and continue to hold, 
own, and carry such policy free from the claims of the creditors participating in 
the distribution of his estate under the bankruptcy proceedings, otherwise the 
policy shall pass to the trustee as assets.” 

“38. Beneficiary of policy; right to proceeds; right of action; premiums paid 
in fraud of creditors—When a policy of insurance is effected by any person on his 
own life, or on another life in favor of some person other than himself having an 
insurabfe interest therein, the lawful beneficiary thereof, other than himself or his 
legal representatives, shall be entitled to its proceeds, against the creditors and 
representatives of the person affecting the same; and the person to whom a 
policy of life insurance is made payable may maintain an action thereon in his 
own name; provided, that, subject to statute of limitation, the amount of any 
premiums for said insurance paid in fraud of creditors, with interest thereon, 
shall inure to their benefit from the proceeds of the policy; but the company 
issuing the policy shall be discharged of all liabaility thereon by payment of its 
proceeds in accordance with its terms, unless, before such payment, the com- 
pany shall have written notice by or in behalf of some creditor, with specification 


of the amount claimed, claiming to recover for certain premiums paid in fraud of 
creditors. (P. L. 1902, p. 422.)” 


“39. Policies to inure to benefit of married woman.—Every policy of life in- 
surance made payable to or for the benefit of a married woman, * * * or to any 
person in trust for her or for her benefit, whether procured by herself, her hus- 
band or by any other person, and whether the assignment or transfer is made by 
her husband or by any other person, shall inure to her separate use and benefit, 
and to that of her children, according to the terms and provisions of the policy 
or assignment, subject to the above provisions relating to premiums paid in fraud 
of creditors. (P. L. 1902, p. 422.)” 


“Policies of insurance which are exempt under the law of the State of the 
bankrupt are exempt under § 6 of the bankrupt act of 1898, even though they 
are endowment policies payable to assured during his lifetime and have cash 
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surrender values, and the provisions of § 70a of the act do not apply to policies 
which are exempt under the state law. 

“It has always been the policy of Congress, both in general legislation and in 
bankrupt acts, to recognize and give effect to exemption laws of the States.” 
Holden v. Stratton, 198 U. S. 202, 25 S. Ct. 656, 49 L. Ed. 1018. 

The appellant relies upon the case of Cohen v. Samuels, 245 U. S. 50, 38 S. Ct. 
36, 62 L. Ed. 143. The decision in that case was based upon the provisions of 
section 70a of the Bankruptcy Act, which does not apply to policies which are 
exempt under a state law. 

[1] The appellate courts of New Jersey have definitely decided that the 
proceeds of an insurance policy on the life of a bankrupt are exempt under 
sections 38 and 39 of the New Jersey Insurance Law and that this rule applies 
as well to policies where the wife was made beneficiary, with the right of revoca- 
tion, as to policies where the wife was made beneficiary without the right of 
revocation. G. P. Farmer Coal & Supply Company vy. Albright, 90 N. J. Eq. 132, 
106 A. 545; Merchants’ & Miners’ Transp. Co. v. Borland, 53 N. J. Eq. 282, 31 
A. 272. 

[2] Under section 6 of the Bankruptcy Act and sections 38 and 39 of the 
Insurance Law of New Jersey, P. L. 1902, p. 422, the cash surrender value of the 
policy in question is exempt; and the trustee is not entitled to collect the same 
as part of the bankruptcy funds. 

The decree of the District Court, reversing the order of the referee, is 
affirmed. 


LINCOLN NAT. LIFE INS. CO. v. PEARMAN et al. No. 269. 
District Court, W. D. Missouri, Central Division. 
July 29, 1930. 
43 Federal Reporter (2d) 163. 
1. INSURANCE. 

Suit to cancel life policies, brought after insured’s death many months be- 
fore end of contestable period, held within equity jurisdiction, where bill alleged 
fraud in procurement and assignment of policy, subjecting insurer to vexatious 
litigation. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

4. INSURANCE. 

Equity court will retain jurisdiction until all matters involved in litigation are 
finally disposed of. 

(For other cases, see Insurance, Dec. Dig. § 617.) 

5. INSURANCE. 

Insurer suing for cancellation of policy on ground of fraud in procurement 
and to avoid vexatious litigation incident to assignment could have law action on 
policy postponed until after determination of equity case. 

(For other cases, see Insurance, Dec. Dig. § 617.) 


In Equity. Suit by the Lincoln National Life Insurance Company against 
Maude Pearman, administratix of the estate of Robert William Pearman, deceas- 
ed, and others, to cancel certain life insurance policies and enjoin an action at law. 

Injunction granted. 

Wm. C. Michaels and Mersevey, Michaels, Blackmar, Newkirk & Eager, all 
of Kansas City, for plaintiff. 

R. N. Klass, of Cedar Rapids, Iowa, Ruby M. Hulen, of Columbia, Mo., and 
Mosman, Rogers & Buzard, of Kansas City, Mo., for defendants other than Bass. 

REEvEs, District Judge. 

All the defendants, except the defendant Andrew J. Bass, have moved for a 
dismissal of plaintiff’s bill upon the several grounds that plaintiff “has a plain, 
adequate and complete remedy at law by presenting and offering its defense in 
said law action,” and that there are no special circumstances to entitle the plaintiff to 
proceed in equity. 

On April 7, 1930, plaintiff filed its bill in equity to cancel four policies of in- 
surance aggregating the sum of $200,000. These policies had been issued on or 
about December 24, 1929, upon the life of one William Folta. 
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It is alleged in the bill, however, that the real name of the assured was Rob- 
ert William Pearman, the deceased mentioned in the amended bill. The bill con- 
tains many allegations of fraud and deceit in the procurement of said insurance, 
perpetrated both by the insured and the assignee. It is alleged in the bill that con- 
currently with the delivery of the policies an assignment thereof was made to the 
defendant Andrew J. Bass. Subsequently William Folta or Robert William Pear- 
man was killed. Thereupon, the alleged fraud was discovered by the plaintiff and 
it sought a cancellation of the policies. 


In the original bill it named Bass the assignee and the wife and children of 
the deceased as defendants. As grounds for equitable cognizance, plaintiff alleged 
“that it believes that defendant Bass as said assignee and person interested in 
the estate of Robert William Pearman intend to bring one or more suits upon 
said policies of insurance and that plaintiff is in danger of being sued on said 
policies in different jurisdictions at remote times beyond the contestable period 
stipulated in said policies; that plaintiff has no adequate remedy at law; that the 
material witnesses in the case to prove the charges herein made are widely scatter- 
ed and that plaintiff is in danger of losing said evidence if it should await an 
action or actions at law to be brought on said policies; that plaintiff does not know 
the whereabouts of said policies but believes them to be in the hands or under the 
control of defendant Bass, and plaintiff states that if said policies remain out- 
standing plaintiff is liable to be vexed with one or more suits based on said policies 
after the period of contest stipulated in said policy as aforesaid, has expired; 
that said policies were from their inception void as having been procured by 
fraud, and were, under the facts stated, issued under a mistake on the part of plain- 
tiff, and that the minds of the parties never met, and that it would be inequitable 
to permit said policies or any of them to remain outstanding and uncancelled.” 

Said policies contained the usual incontestable clause after two years from date 
of issue. 


After plaintiff filed its bill in equity and caused service of subpoenas in chancery 
upon the defendants, Maude Pearman, the wife of the deceased, was appointed 
administratix of the estate of said deceased and instituted an action at law against 
the plaintiff on said policies. The plaintiff in this case, as the defendant in the 
law case, caused the law action to be removed to the federal court because of a 
diversity of citizenship. By an amended and supplemental bill plaintiff has made 
the plaintiff in the law case one of the defendants in this proceeding. It seeks by 
such amended bill to have the law case postponed to the disposition and final de- 
cree of this cause in equity. 

[1, 2] The only point involved in the case is whether the plaintiff should be 
relegated to the law action for its defenses on the policy. The suit having been 
brought after the death of the insured and many months before the end of the 
contestable period, it is contended by said defendants that the case falls within 
the doctrine of Cable v. United States Life Ins. Co., 191 U. S. 288, 24 S. Ct. 74, 48 
L. Ed. 188; Riggs v. Union Life Ins. Co., 129 F. 207; Mutual Life Ins. Co. v. 
Blair (C. C.) 130 F. 971; Schuermann v. Union Cent. Life Ins. Co., 165 Mo. 641, 
65 S. W. 723; State ex rel. v. Trimble, 292 Mo. 371, 239 S. W. 467; Griesa v. 
Mutual Life Ins. Co. (C. C. A.) 169 F. 513. This doctrine is as follows: “It is 
the settled law of this circuit [8th], and of the Supreme Court, that after the 
death of assured a suit in equity will not lie for the surrender and cancellation of 
the policy upon the ground that it was obtained by fraud, for the reason that the 
company has a plain, speedy, and adequate remedy by interposing the fraud as a 
defense to an action at law upon the policy.” 


The foregoing rule was announced as controlling in the absence of special 
circumstances, such as the near expiry of the contestable period and an obvious 
purpose of the beneficiaries to hold the suit in abeyance until such period had ex- 
pired. Such circumstance, it is contended, is not present in this case. In Peake v. 
National Life Ins. Co., 15 F. (2d) 303, 305, the Circuit Court of Appeals of this 
circuit passed on the identical question here presented as follows: 

“The proof showed that Mrs. Peake had executed a written assignment of her 
interest in the policy to the Association, and it does not disclaim having an in- 
terest. It was thus made to appear on the face of the bill, not only that the policy 





Life] Head v. New York Life Ins. Co. 13 


was obtained by fraud and deceit but also that the insurer was open to vexatious 
litigation by two claimants of the policy. * * * 

“Story’s Eq. Jur. (13th Ed.) § 935, says that a court of equity will exercise its 
jurisdiction as a protective or preventive remedy and cancel the contract, if the 
facts so require, to prevent its being vexatiously or injuriously used against the 
complaining party.” 

After the filing of the original bill in equity the defendant Andrew J. Bass 
signed and delivered a statement, wherein he confessed the fraud. If this may 
be regarded as a disclaimer, it was such filed in the suit and could not effect a 
dismissal but merely facilitates a decree. Unquestionably, upon the authorities, the 
original bill stated a cause of action in equity and was invulnerable as against the 
motion to dismiss. This means that equity had acquired jurisdiction of the sub- 
ject-matter. 

Subsequently, Maude Pearman, the administratrix of the estate of Robert 
William Pearman, instituted her action at law. By this proceeding plaintiff seeks 
to bring her into the suit in equity so that the whole matter might be adjudicated 
in said suit. 

[3, 4] The rule is that equtiy will not enter a partial or incomplete decree. 
Plaintiff would be entitled to a decree in its equity suit as against Bass. The other 
defendants do not and cannot challenge the fact. 

10 R. C. L. § 120 states the doctrine in such cases: “For the purpose of avoid- 
ing more than one suit and in order that a full, complete, effectual, and final de- 
cree adjusting the rights and equities of all parties in interest may be entered 
and enforced, a court of equity once having assumed jurisdiction of a cause on 
any equitable ground will reach out and draw into its consideration and deter- 
mination the entire subject matter, bringing before it all the parties interested 
therein, and will retain such jurisdiction until all matters involved in the litiga- 
tion between the parties or growing out of and connected with the subject-matter 
of the suit are finally disposed of, even though it is thereby required to pass on 
strictly legal questions.” Russell v. Clark, 7 Cranch, 69, 3 L. Ed. 271; Big Six 
Development Co. v. Mitchell (C. C. A.) 138 F. 279, 1 L. R. A. (N. S.) 332. 

[5, 6] In view of the above, the plaintiff is entitled to have the law actiom 
postponed until the action in equity has been determined. However, if the plain- 
tiff should desire to file an answer in the law action setting up an equitable de- 
fense in harmony with its bill, then the procedure is outlined in New York Life 
Ins. Co. v. Hurt et al. (C. C. A.) 35 F. (2d) 92, loc. cit. 96, as follows: “In the 
trial of the law case, the equitable defense should have been first disposed of.” 

Whether the case should be tried on the original bill in the equity suit or 
on the same matters raised by defendants in the law case is of little consequence. 
As said in the Peake Case, supra, the administratrix cannot be hurt by this pro- 
cedure. On the contrary, final disposition of the case can be expedited, and, if 
entitled to judgment, same may be had in the equity case. The injunction should 
be granted as prayed. 


HEAD et al. v. NEW YORK LIFE INS. CO. 
HEAD v. HARTFORD ACCIDENT & INDEMNITY CO. 
Nos. 246, 245. 
Circuit Court of Appeals, Tenth Circuit. Sept. 9, 1930. 
43 Federal Reporter (2d) 517. 
1. INSURANCE. 


Laws of New York governed life policy issued by New York corporation, 
where premiums and benefits were payable at New York office. 

(For other cases see Insurance, Dec. Dig. § 125[1].) 
2. INSURANCE. ; ees 

Incontestable provision renders policy within limits of coverage immune 
from defense of invalidity by reason of condition broken (Comp. St. Okl. 1921, § 
6731). 

(For other cases, see Insurance, Dec. Dig. § 400.) 
3. INSURANCE. : : : 

Incontestable provision held not to preclude insurer from asserting that risk 
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producing insured’s death was not within coverage of policy (Comp. St. Okl. 1921, 
§ 6731) 

Comp. St. Okl. 1921, § 6731 provides that no policy of life insurance 
shall be issued or delivered in state unless containing provision that con- 
tract between the parties shall be incontestable after two years from its 
date except for nonpayment of premium or violation of conditions relat- 
ing to naval or military service in war time. 

(For other cases, see Insurance, Dec. Dig. § 438). 

4. INSURANCE. 

Insured’s death while riding in airplane as passenger to get information 
needed in preparing application for insurance on airplane resulted from “par- 
ticipation in aeronautics” within provisions of life and accident policies limiting 
risk. 

The life policy sued on provided that double indemnity should not 
be payable if insured’s death resulted “from participation as a passenger 
or otherwise in aviation or aeronautics,” and the accident policy sued on 
provides that insurance should not cover injuries received “while par- 
ticipating in or in consequence of participating in aeronautics.” “En- 
gage” means to take part in or be employed in, and connotes more than 
a single act or single transaction and involves some continuity of action, 
while the word “participate” means simply to take or have a part or 
share in, and may apply equally to a single act, or to many acts. 

(For other cases, see Insurance, Dec. Dig. § 451[1], 530. 

5. INSURANCE. 


Statute requiring incontestable provision did not apply to policy for one- 
year term, renewable from year to year (Comp. St. Okl. 1921, § 6731). 

(For other cases, see Insurance, Dec. Dig. § 400). 

Appeal from the District Court of the United States for the Western 
District of Oklahoma. 

Actions by Harry B. Head and another against the New York Life Insurance 
Company, and by Harry B. Head alone against the Hartford Accident & Indem- 
nity Company. From orders dismissing the petitions plaintiffs appeal. 

Affirmed. 


James C. Cheek and Albert L. McRill, both of Oklahoma City, Okl., for 
appellants. 

W. F. Wilson, W. F. Wilson, Jr., R. E. Owens and Mr. Louis H. Cooke, all 
of Oklahoma City, Okl., for appellee New York Life Ins. Co. 

F. A. Rittenhouse, Frank E. Lee, and John F. Webster, all of Oklahoma City, 

OklL., for appellee Hartford Accident & Indemnity Co. 

Before Lewis, Phillips, and McDermott, Circuit Judges. 

Puiiips, Circuit Judge. 

Appeal No. 246. 


Harry B. Head and Tillie O. Head brought this action against the New 
York Life Insurance Company to recover upon a policy of life insurance. 

The petition alleged in part the following: That on August 27, 1926, the 
insurance company issued to Arthur G. Head a certain life insurance policy by 
which it agreed to pay $5,000 to the beneficiaries named in such policy, upon 
receipt of due proof of the death of the insured, and the further sum of $5,000 if 
such death resulted from accident, as defined in the double indemnity clause of 
the policy; that plaintiffs are the father and mother of the insured and the 
beneficiaries named in such policy; that for some time prior to May 4, 1929, the 
insured had been engaged in the insurance business in Oklahoma City and on 
such day had gone to an airport near that city, at the request of the owner of an 
airplane, to inspect and to get information concerning such airplane, preparatory 
to writing a policy insuring it against fire, theft and tornado; that the pilot of 
such airplane suggested that insured take a ride in the airplane for the purpose 
of gathering such information as might be needed in preparing the application 
for and writing such insurance; that the insured boarded such airplane and the 
pilot set it in motion;- that, after such airplane had been in the air about six 
minutes, it dived sharply to the ground and was wrecked, and as a result 
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thereof insured sustained injuries from which he died three hours later; and 
that the insurance company had paid to the beneficiaries $5,000 but denied 
liability under the double indemnity clause. 

The policy, a copy of which was attached to the petition, contained, among 
other things, the following provisions : 

“The double indemnity provided on the first page hereof shall be payable 
upon receipt of due proof that the death of the insured resulted directly and 
independently of all other causes from bodily injury effected solely through 
external, violent and accidental means and occurred within ninety days after 
such injury. 

“Double indemnity shall not be payable if the insured’s death resulted * * * 
from participation as a passenger or otherwise in aviation or aeronautics. 

“Payments of Premiums.—All premiums are payable on or before their due 
date at the Home Office of the Company or to an authorized agent of the 
Company. * * * 

“All benefits under this policy are payable at the Home Office of the Com- 
pany in the City and State of New York.” 

The Insurance Company demurred to the petition upon the ground that it 
did not state facts sufficient to constitute a cause of action. The court sustained 
the demurrer. Plaintiffs elected to stand upon their petition. From an order 
dismissing the petition plaintiffs have appealed. 

Section 6707, C. O. S. 1921, in part provides: 

“Life Insurance—Definition—Regulation. All corporations, associations, part- 
nerships and individuals doing business in this State under any charter, compact, 
agreement or statute of this or any other state, involving the payment of money 
or other thing of value to families or representatives of policy holders or 
members, conditioned upon the continuation or cessation of human life, or in- 
volving an insurance, guaranty, contract or pledge for the payment of endow- 
ments or annuities, shall be deemed to be life insurance companies. * * * ” 

Section 6731, C. O. S. 1921, in part, provides: 


“Life Policy—Contents and Provisions Necessary. No policy of life insur- 
ance shall be issued or delivered in this State or be issued by a life insurance 
company organized under the laws of this State unless the same shall at least 
provide in substance the following: * * * 


“Third. That the policy, together with the application therefor, a copy of 
which application shall be endorsed upon or attached to the policy and made a 
part thereof, shall constitute the entire contract between the parties and shall 
be incontestable after two years from its date, except for nonpayment of 
premiums and except all violations of the conditions of the policy relating to the 
naval or military service in time of war; Provided, that the application therefor 
need not be attached to any policy containing a clause making the policy incon- 
testable from date of issue.” 

Counsel for plaintiffs contend that the policy is a life insurance policy within 
the meaning of section 6707, supra, and that the provision in the policy that 
double indemnity shall not be payable if the insured’s death resulted “from 
participation as a passenger or otherwise in aviation or aeronautics” violates 
section 6731, supra, and is therefore void. 

[1] Section 6731, supra, by its express terms, only applies to policies of life 
insurance issued or delivered in the state of Oklahoma or issued by a life insur- 
ance company organized under the laws of Oklahoma. There is nothing on the 
face of the policy here involved or in the allegations of the petition to show that 
this policy was either issued or delivered in the state of Oklahoma. It affirma- 
tively appears that it was issued by a corporation organized under the laws of the 
State of New York, and that the premiums and the benefits were payable at the 
office of the insurance company in the city and State of New York. Under these 
facts, the laws of New York rather than of Oklahoma would appear. In the 
case of Metropolitan L. I. Co. v. Conway, 252 N. Y. 449, 169 N. E. 642, it was 
held that the following rider—“Death as a result of service, travel or flight in 
any species of aircraft, except as a fare-paying passenger, is a risk not assumed 
under this policy; but, if the insured shall die as a result, directly or indirectly, 
of such service, travel or flight, the company will pay to the beneficiary the 
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reserve on this policy’—was not inconsistent with the provisions of Insurance 
Law, § 101, subdivision 2 (Consolidated Laws of New York, c. 28), which pro- 
vides that every policy “shall be incontestable after it has been in force during 
the lifetime of-the insured for a period of two years from its date of issue except 
for non-payment of premiums and except for violation of the conditions of the 
policy relating to military or naval service in time of war,” for the reason that 
the “Incontestable Clause” of such statute was not a definition of the hazard to 


be borne by the insurer but a limitation as to defenses based on a breach of 
condition rendering the policy invalid. 


(2, 3] The “incontestable” provision in section 6731, supra, is not a mandate 
as to coverage nor a definition of the hazards to be borne by the insurer. It 
provides rather that, after the expiration of the two year period, the policy, 
within the limits of the coverage, shall stand unaffected by any defense that it 
was invalid in its inception or thereafter became invalid by reason of a condi- 
tion broken. The exceptions to the “incontestable” provision of the statute do 
not militate against this construction. Here, again, the distinction must be 
made between limitation on the coverage and limitation on a defense of invalidity. 
A policy may provide that default in the payment of a premium or the entry of 
the insured into the military or naval service shall forfeit the insurance. Such a 
condition is more than a limitation of the risk. It is a provision for forfeiture 
upon a condition broken. In the event of its violation, the policy, at the election 
of the insurer, is avoided altogether and this, notwithstanding the death of the 
insured is unrelated to the breach. No such result follows when there is mere 
restriction as to coverage. The policy is still valid and enforceable in respect to 
the risks assumed. Such being the nature and purpose of an “incontestable” 
provision, it is clear that such a clause does not preclude the insurer from 
asserting that the risk producing the death of the insured was not within the 
coverage of the policy. Jolley v. Jefferson Standard L. I. Co. (N. C.) 154 S. E. 
400, decided August 20, 1930; Sanders v. Jefferson S. L. Co. (C. C. A. 5) 10 F. 
(2d) 143; Metropolitan L. I. Co. v. Conway, 252 N. Y. 449, 169 N. E. 642 . 


[4] Counsel for the plaintiffs further contend that the death of the insured 
did not result “from participation as a passenger or otherwise in aviation or 
aeronautics.” The allegations of the petition show that the insured suffered the 
injuries which caused his death as the direct result of traveling in an airplane. 


Counsel for the plaintiffs cite and rely upon Masonic Accident I. Co. v. 
Jackson, 200 Ind. 472, 164 N. E. 628, 631; Gits v. New York Life Ins. Co. (C. C. A. 
7) 32 F. (2d) 7; Benham v. American Cent. L. I. Co., 140 Ark. 612, 217 S. W. 462. 
The Jackson Case decided that a person riding as a passenger in an airplane 
“was not engaged in aviation.” The court said that the word “engage” means 
“to carry on, to conduct, to employ one’s self and does not relate to a single act.” 
In the Gits Case, the policy employed the phrase “engaging in * * * aeronautic 
operations.” The court held that the phrase employed suggested the quality of 
continuity and frequency, as well as some degree of participation in the use of 
the instrumentality. Likewise, in the Benham Case, the policy employed the 
word “engaged.” 

“Engage,” is defined in volume 3 of Words and Phrases, Third Series, at 
page 258, as follows: “ ‘Engage’ means to take part in or be employed in, how- 
ever the employment may arise;” and at page 259 as follows: “To ‘engage’ is to 
embark in a business; to take a part; to employ or involve one’s self; to devote 
attention and effort.” The word “engage” connotes more than a single act or a 
single transaction; it involves some continuity of action. Guiltinan v. Metro- 
politan I. Co., 69 Vt. 469, 38 A. 315, 316; Peters v. Prudential I. Co 133 Misc. 
‘Rep. 780, 233 N. Y. S. 500, 501. In the latter case, it was held that the phrase, 
“engaged in aviation,” did not include a passenger taking an occasional ride in an 
airplane and suggested that if it were intended to include such a passenger it 
should have employed the expression, “participating in;” and pointed out that 
the word “engaging” means something more than an occasional participation. 

On the other hand, the word “participate” means simply “to take or have a 


part or share in,” and “participating” means “a taking part, as in some action or 
attempt.” New Century Dictionary. 
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In Bew v. Travelers’ Ins. Co., 95 N. J. Law, 533, 112 A. 859, 860, 14 A. L. R. 
983, the court said: 

“The Standard Dictionary, and a number of other dictionaries consulted, 
define ‘participate’ as meaning ‘to receive or have a part or share of; to partake 
of; experience in common with others; to have or enjoy a part or share in 
common with others; partake; as to participate in a discussion.’ ‘To take a part 
in; as to participate in joys or sorrows.’ ” 

One who takes a part in a single action participates therein. The word 
applies equally to a single act or to many acts. 

This distinction between the phrase “engage in aviation” and the phrase 
“participating in aeronautics” is clearly pointed out in Price v. Prudential Ins. Co. 
(Fla.) 124 So. 817. Because of this difference in the meaning of such words, the 
cases relied upon by counsel for plaintiffs are not in point. 

In Bew v. Travelers’ Ins. Co., supra, “aeronautics” is defined as the “art or 
practice of sailing in or navigating the air.” 

In Meredith v. Business Men’s Accident Ass’n of America, 213 Mo. 688, 252 
S. W. 976, 978, the court defined “participating in aeronautics” to mean “to share 
in sailing or floating in the air.” 

Bew v. Travelers’ I. Co., supra; Meredith v. Business Men’s Ass’n, supra, 
and Travelers’ I. Co. v. Peake, 82 Fla. 128, 89 So. 418, dealt with clauses in in- 
surance policies similiar to the clause in the instant case and in each of the 
above cases it was held that a passenger in an airplane, flying in the air, was 
participating in aeronautics. See, also, Pittman v. Lamar L. I. Co. (C. C. A. 5) 
17 F. (2d) 370. 

We think there can be no doubt that a person who rides in an airplane, 
along with the pilot who operates and navigates the airplane, has a part or 
share with such pilot in flying in the air and is participating in aeronautics. It 
follows that the petition failed to state a cause of action. 


The judgment of the trial court in appeal No. 246 is affirmed. 


Appeal No. 245. 


Harry B. Head brought this action against the Hartford Accident & Indem- 
nity Company, a corporation, to recover on a policy of accident insurance. 

The petition alleged that on June 25, 1923, the insurance company issued to 
Arthur G. Head its certain accident insurance policy, by which it agreed to pay 
$15,000 to the beneficiary named in such policy, upon receipt of due proof of the 
death of the insured resulting from bodily injury causing death within ninety 
days from the date of such injury; and that plaintiff is the father of the insured 
and the beneficiary named in such policy. The petition also set out substantially 
the same allegations with reference to the airplane accident and the cause of 
the death of the insured as were alleged in the petition in No. 246, and further 
alleged that the insurance company denied liability upon the policy. 

The policy, a copy of which was attached to the petition, contains, among 
other provisions, the following: 

“16. The company may cancel this policy at any time by written notice 
delivered to the insured or mailed to his last address as shown by the record of 
the company, together with cash or the company’s check for the unearned 
portion of the premiums actually paid by the insured, and such cancellation shall 
be without prejudice to any claim originating prior thereto.” 


“Additional Provisions. 


“(b) This insurance shall not cover * * * injuries, fatal or otherwise, re- 
ceived by the insured * * * (2) while participating in or in consequence of 
participating in aeronautics. * * * 

“(e) This policy is issued in consideration of a premium of fifty and no/100 
dollars, for the principal sum of fifteen thousand and no/100 dollars and weekly 
indemnity of fifty and no/100 dollars, for a term of twelve months from noon of 
the first day of July, 1923, standard time of the place where the insured resides, 
and may be renewed, subject to all its provisions, from term to term, with the 
consent of the company, and by the payment of the premium in advance.” 

The insurance company demurred to the petition upon the ground that it 
did not state facts sufficient to constitute a cause of action. The trial court 
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sustained the demurrer. Plaintiff elected to stand on his petition. From an 
order dismissing the petition plaintiff has appealed. 

Counsel for the plaintiff contend that the policy is a life insurance policy 
within the meaning of section 6707, supra, and that the provision of the policy 
that “this insurance shall not cover * * * injuries, fatal or otherwise, received by 
the insured * * * while participating in or in consequence of participating in 
aeronautics” violates the provisions of section 6731, supra, and is therefore void. 

[5] Counsel for the plaintiff admit that if the policy is a renewable one-year 
term prlicy and not an indivisible contract, extending from the date of the policy 
to the date of the death of the insured, it does not come within the “incontest- 
able” provision of section 6731, supra. This is manifestly true because the life 
of thz policy could never extend beyond the two-year period if the policy is 
limited to a one-year term. 

We think that subparagraph (e) and paragraph (16) of the policy, above 
quoted, show clearly that it is a one-year term policy, renewable at the request 
of the insured and consent of the insurer upon the payment of the annual 
premium, and is therefore not within the provisions of section 6731, supra. 

But, even if the policy is an indivisible and continuous contract extending 
from the date of the policy to the date of the death of the insured, such clause 
(for the reasons we have pointed out in our discussion of a like contention in 
appeal No. 246) is not a condition, the breach of which would render the policy 
void, but is rather a limitation on the risk assumed, and therefore is not within 
the “incontestable” provision of section 6731, supra. 

Counsel for the plaintiff further contend that the insured was not injured 
“while participating in or in consequence of participation in aeronautics.” We 
see no substantial difference between the clause in the contract in this case and 
the one involved in appeal No. 246, and, for the reasons therein stated, we hold 
that the insured came to his death as the result of a risk not assumed under 
the policy. 

It follows that the petition did not state facts sufficient to constitute a 
cause of action and the judgment in appeal No. 245 is therefore affirmed. 


BIRMINGHAM TRUST & SAVINGS CO. v. ACACIA MUT. 
LIFE ASS’N. 6 Div. 693. Supreme Court of Alabama. 
Oct. 9, 1930. 
130 Southern Reporter 327. 

1. INSURANCE. 

Giving charge that, when insurer introduced certificate showing insured com- 
mitted suicide, “burden was cast” on executor to prove otherwise, held not rever- 
sible error. 


(For other cases, see Insurance, Dec. Dig. § 669[1].) 


Appeal from Circuit Court, Jefferson County; Richard V. Evans, Judge. 

Action on a policy of life insurance by the Birmingham Trust & Savings Com- 
pany, as executor of the estate of Andrew J. Bethea, deceased, against the Acacia 
Mutual Life Association. From a judgment for defendant, plaintiff appeals. 

Transferred from the Court of Appeals under Code of Appeals under Code 
1923, § 7326. 

Affirmed. 

To the complaint defendant filed a plea of tender, setting up a provision of the 
policy to the effect that, should insured within one year from the date of said 
policy die by his own hand, the liability of defendant should be limited to the 
amount of the premium paid on said policy; and averring that within one year 
from the date of said policy insured did die by his own hand, that the premium paid 
= said policy was $106.50, and that defendant paid said amount to the clerk of 
the court. 

Defendant introduced in evidence a certificate reciting that insured’s death was 
caused by strangulation, self-inflicted. 

Charge 4, given at defendant’s request, is as follows: “While it is true that in 
the absence of any proof to the contrary, the presumption of fact is that deceased 
did not die by his own hand, yet when defendant introduced in evidence the cer- 
tified copy of the record of deceased’s death kept in the office of the State 
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Registrar of Vital Statistics, the effect of this certificate is to prove prima facie 
that deceased came to his death by strangulation, self-inflicted, and if plaintiff con- 
tends that he did not so come to his death, the burden was cast by said cer- 
tificate upon the plaintiff to prove to the reasonable satisfaction of the jury that 
death was due to some other cause than strangulation, self-inflicted.” 

There was verdict and judgment for defendant on its plea of tender, and 
plaintiff has appealed. 

Altman & Koenig and J. Edgar Bowron, all of Birmingham, for appellant. 

Howard W. Kacy and O. D. Street & Son, all of Birmingham, for appellee. 

ANDERSON, C. J. 

[1] The trial court did not commit reversible error in giving the defendant’s 
requested charge set out in the fourth assignment of error and which we number 
4 on the margin of the record. It asserts a truism and the criticism against same 
is highly technical, though perhaps justified, in a sense, by some of the courts 
and text-writers. As we understand, the charge means this and nothing more, 
that, as the law presumes that the intestate came to his death from natural causes, 
it was incumbent upon the defendant to show that he took his own life, and, when 
the defendant introduced the certificate showing that he died from self-inflicted 
strangulation, said certificate was prima facie proof of said recital under section 
1087 of the Code of 1923. It then became incumbent upon the plaintiff to go for- 
ward and rebut or overcome the prima facie case. This was the plain simple 
meaning of the charge whether it used the word burden, duty, or that it was in- 
cumbent upon the plaintiff to go forward with the evidence, and the purpose or 
effect of same could not have misled a common-sense jury who are not presumed 
to be versed in finespun theoretical distinctions attempted by law-writers between 
the shifting of the burden of proof and going forward with the evidence as the 
proof develops prima facie cases or defenses. 

In 10 R. C. L. page 897, § 45, under the heading of “Shifting of Burden” it is 
said: “The term ‘burden of proof’ has two distinct meanings. By the one is meant 
the duty of establishing the truth of a given proposition or issue by such a quantum 
of evidence as the law demands in the case in which the issue arises; by the other 
is meant the duty of producing evidence at the beginning or at any subsequent stage 
of the trial, in order to make or meet a prima facie case. Generally speaking, the 
burden of proof, in the sense of the duty of producing evidence, passes from party 
to party as the case progresses, while the burden of proof, meaning the obligation 
to establish the truth of the claim by a preponderance of evidence, rests throughout 
upon the party asserting the affirmative of the issue, and unless he meets this ob- 
ligation upon the whole case he fails.” 

Mr. Jones, in his excellent work on evidence, after pointing out the fact that 
some courts have made labored distinctions between the “burden of proof” and the 
“weight of the evidence,” and which has been of little practical value, in section 
177, page 206, says: “ ‘During the progress of a trial it often happens that a party 
gives evidence tending to establish his allegation, sufficient it may be to establish 
it prima facie, and it is sometimes said that the burden.of proof is then shifted. 
All that is meant by this is that there is a necessity of evidence to answer the 
prima facie case or it will prevail, but the burden of maintaining the affirmative 
of the issue involved in the action is upon the party alleging the fact which con- 
= the issue; and this burden remains throughout the trial.’” Jones on Evi- 
ence. 

Indeed, our own court, in dealing with the duty of going forward with the 
evidence to rebut or overcome a prima facie case or fact, speaks of it as shifting 
the “burden of proof” from one side to the other and rests with plaintiff or the 
defendant upon the development of the circumstances in the evidence. Higman v. 
Camody, 112 Ala. 267, 20 So. 480, 57 Am. St. Rep. 33. Again, this court, in the 
case of Starks v. Comer, 190 Ala. 245, 67 So. 440, 443, while recognizing the fact 
that noted writers draw a distinction between the “burden of proof,” strictly 
speaking, and the duty of going forward with the evidence, said: “We only mean 
to say, in this behalf, that the failure of the trial court to observe this nice dis- 
tinction in phraseology in dealing with this subject was at least not reversible 
error. 

[2] The other assignments of error as insisted upon in argument are so pa- 
tently without merit that a discussion of same can serve no useful purpose. As 
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there was no reversible error upon the main trial, the circuit court cannot be put 
in error for overruling the motion for a new trial even if the question was properly 
presented for review, which is questionable. Newell Contracting Co. v. Glenn, 214 
Ala. 282, 107 So. 801. 

The judgment of the circuit court is affirmed. 

Affirmed. 

Gardner, Bouldin, and Foster, JJ., concur. 


INDEPENDENT LIFE INS. CO. v. CARROLL. 6 Div. 684. 
Supreme Court of Alabama. Oct. 9, 1930. 
Rehearing Denied Nov. 6, 1930. 
130 Southern Reporter 402. 
1. INSURANCE. 
Incontestable clause in life policy held valid and binding. 

Life insurance policy provided that policy shall be incontestable from 
date of issue except for nonpayment of premium, actual and intended 
fraud, or for engaging in military or naval service in time of war, without 
permission from company; and that, if insured died by his own hand with- 
in year from date thereof, whether sane or insane, or resulting from crime 
or attempt thereat, only one-half of the premium actually paid to the com- 
pany will be company’s liability hereunder. 

(For other cases, see Insurance, Dec. Dig. § 400.) 
2. INSURANCE. 

Insurer’s pleas to action on policy that insured had disease materially in- 
creasing risk of loss, but not alleging fraud as required by incontestable clause, 
held insufficient. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 


3. INSURANCE. 

Life policy made incontestable except for “actual and intended fraud” ex- 
cluded fraud arising by presumption of law. 

(For other cases, see Insurance, Dec. Dig. § 400.) 
4. INSURANCE. 

Provision that insurer assumes no obligation unless on date of policy insured 
is in sound health is warranty to be read with entire policy, and does not defeat in- 
contestable clause. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


5. INSURANCE. an 
Usual rules for construing insurance policies are applicable to incontestable 
clauses. 


(For other cases, see Insurance, Dec. Dig. § 400.) 
6. INSURANCE. , 

Doubt as to application of incontestable clause in life policy must be solved in 
favor of beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Circuit Court, Jefferson County; Gardner Goodwyn, Judge. 

Action on a policy of life insurance by J. J. Carroll against the Independent 
Life Insurance Company. From a judgment for plaintiff, defendant appeals. Trans- 
ferred from Court of Appeals. 

Affirmed. 

Huey, Welch & Stone, of Bessemer, for appellant. 

Lipscomb & Lipscomb, of Bessemer, for appellee. 

GARDNER, J. 

This suit is upon a life insurance policy insuring the life of Josephine Carroll, 
the wife of plaintiff, the beneficiary named therein. There was judgment for 
plaintiff, and defendant appeals. 

Upon remandment of the cause following reversal of the judgment on former 
appeal (Independent Life Ins. Co. v. Carroll, 219 Ala. 79, 121 So. 88), the plead- 
ings were materially altered and the case presented in a very different aspect. 
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Count 2, upon which alone the cause was tried on plaintiff's part, incorporated, 
as a part thereof, the policy of insurance which contained an incontestable clause 
as follows: “This policy shall be incontestable from date of issue except for 
nonpayment of premium, actual and intended fraud or for engaging in military 
or naval service in time of war, without permission from the company; if insured 
died by his or her own hand within one year from date thereof, whether sane or 
insane, or resulting from a crime or any attempt thereat only one-half of the 
premium actually paid to the company will be the company’s liability hereunder.” 
The pleadings on former appeal did not present this incontestable clause, as there 
were no replications to defendant’s pleas, and it was not otherwise brought for- 
ward, a situation similar to that noted in the recent case of Independent Life Ins. 
Co. v. Butler (Ala. Sup.) 129 So. 466. But upon a retrial of the cause this 
clause appears in the complaint and, being so pleaded by plaintiff in anticipation 
of any defense to be interposed, we are of the opinion defendant’s pleas which 
ignore entirely this feature of the case were insufficient and properly ruled out 
on demurrer. 

[1] This incontestable clause is valid and binding as held by the authorities 
generally (37 Corpus Juris, pp. 539-545), and by this court in Mutual Life Ins. 
Co. v. Lovejoy, 201 Ala. 337, 78 So. 299, L. R. A. 1918D, 860, and United Order 
of the Golden Cross v. Overton, 203 Ala. 335, 83 So. 59, 60, 13 A. L. R. 672. In 
the latter case it is referred to as “an assurance against the hazard of litigation.” 

While the assignments of error are quite numerous and extensively argued 
by appellant, yet, we think, in view of the incontestable clause above referred to, 
a consideration of the cause may be brought within a narrow compass. 

[2] Defendant interposed numerous pleas setting up a breach of warranty 
as to the condition of the health of the insured at the time of the issuance of the 
policy to the effect that she had a named disease that materially increased the risk 
of loss, but which failed to allege there was any “actual and intended fraud,” to 
use the language of the incontestable clause. The count sustained demurrer to 
these pleas and a number of the assignments of error relate to this ruling. 

Apellant cites sections 8364, 8049, and 8050, Code 1923, and Mut. Life Ins. 
Co. v. Allen, 174 Ala. 511, 56 So. 568; Sov. Camp, W. O. W., v. Hutchinson, 214 
Ala. 540, 108 So. 520; Ind. Life Ins. Co. v. Seale, 219 Ala. 197, 121 So. 714; Broth- 
erhood Rwy. & S. S. Clerks, etc., v. Riggins, 214 Ala. 79, 107 So. 44; National 
Life Ins. Co. v. Winbush, 215 Ala. 349, 110 So. 571; Ind. Life Ins. Co. v. Carroll, 
219 Ala. 79, 121 So. 88; Miller v. Metropolitan Life Ins. Co., 214 Ala. 5, 106 So. 
335; Beason v. Sov. Camp, W. O. W., 208 Ala. 276, 94 So. 123, among other 
authorities. But neither these authorities nor the cited statutes deal with an in- 
contestable clause as here presented and, therefore, are inapplicable to the in- 
stant case. The ruling of the court as to these pleas gave effect to the language 
of the incontestable clause and was free from error. 


[3] Numerous assignments of error relate to the refusal of quite a number 
of requested charges which ignore the incontestable clause, and their refusal was 
Justified for like reasons as for the rulings on the pleas, and need no separate 
treatment here. Some of these requested charges (assignments of error 93, 94, 
and 104) rest upon a presumption of an intent to deceive from certain known facts, 
and the case of Miller v. Metropolitan Life Ins. Co., 214 Ala. 5, 106 So. 335, is 
cited in support thereof. But this authority was not considering language of an 
incontestable clause as here presented “actual and intended fraud,” which we think 
clearly excludes fraud arising by virtue of any presumption of law. Some other 
changes were properly refused as indicating too much stress upon the matter of 
disease without any reference to the question of “actual and intended fraud,” and 
thus possessing a misleading tendency. 


That there was no reversible error in that portion of the oral charge to which 
exception was reserved follows from what has already been said and needs no 
further comment. 


[4-6] Appellant seeks to avoid the effect of the language of the incontestable 
clause by reference to another clause in the policy to the effect that “no obliga- 
tion is assumed by the company unless on the date and delivery hereof the in- 
sured is alive and in sound health,” etc. But is has been frequently held that 
such a clause is in legal effect a warranty (Independent Life Ins. Co. v. Seale, 
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219 Ala. 197, 121 So. 714), and constituting a part of the policy is to be read in 
connection with the whole. The usual rules of construction governing the inter- 
pretation of insurance policies are applicable to the construction of incontestable 
clauses therein, and if there is reasonable doubt as to the extent of the applica- 
tion of the incontestable clause it must be solved in favor of the beneficiary. 37 
Corpus Juris, 540. The argument that by a breach of such warranty there was 
in fact no contract upon which an incontestable clause could rest, would not per- 
mit the phraseology of one clause to defeat the other, though both constitute 
parts of the same contract. The insistence is unsound. 

[7, 8] Dr. Denson, testifying for defendant, stated he treated the insured for 
heart disease some time prior to the issuance of the policy, and it was of course 
competent for plaintiff to prove statements made by him to the effect that in fact 
she was only suffering from a change of life, a proper predicate being laid there- 
for. It is insisted the predicate for introduction of such contradictory statements 
was insufficient in failing to specify time and place which is required by the general 
rules. 40 Cyc. 2728, 2729; McDaniel v. State, 166 Ala. 7, 52 So. 400. The reason 
for the rule is to prevent surprise and give the witness an opportunity for ex- 
planation. But the authorities hold the rule is not ironclad and perfect precision 
as to either is not required. ‘When it is clear the witness cannot be taken by 
surprise, and ample opportunity is afforded to make any explanation desired, the 
predicate is sufficient to authorize proof of contradictory statements.” So. Rwy. 
Co. v. Williams, 113 Ala. 620, 21 So. 328. “The essential matter * * * is that the 
witness shall not be mislead.” 40 Cyc. 2731. 

[9] It may be conceded the predicate may well have been more precisely laid 
as to time and place, but we are persuaded the witness was not misled and ample 
opportunity afforded for explanation. Indeed as to some of the evidence this criti- 
cism does not apply, with particular reference to that of plaintiff himself as to 
his conversation with Dr. Denson at his office some two weeks after the death of 
his wife. 

[10-12] Refused charges 17 and 18 (assignements of error 67 and 68) were 
based upon the theory that the court takes judicial knowledge that cardio-nephritis 
is such a disease as materially shortens life and increases the risk of loss. We 
have held that consumption (Brotherhood of Rwy. etc., Clerks v. Riggins, 214 
Ala. 79, 107 So. 44) and cancer (Miller v. Metropolitan Life Ins. Co., 214 Ala. 
5, 106 So. 335) are of such known incurability and fatal character as would be 
known to all men, nonprofessional as well as medical men, to be material to the 
risk of insurance as a matter of judical knowledge. But the basis of such finding 
is that courts may properly take notice of facts that may be regarded as forming 
part of the common knowledge of every person of ordinary understanding and 
intelligence. On the other hand, courts do not take judicial knowledge of facts 
merely because they may be ascertained by reference to dictionaries or other pub- 
lications, nor of facts which the courts cannot know without resort to expert tes- 
timony or other proof. 23 Corpus Juris, 59, 60. We think cardio-nephritis comes 
within the latter class, and these charges were properly refused. 

We do not consider that the assignments of error relating to the refusal of 
the affirmative charge and the denial of a new trial call for any discussion. The 
question of actual and intended fraud clearly presented a jury question, and we 
adhere to our former conclusion that a jury question was likewise presented as 
to the question of disease. 

In view of the incontestable clause, however, which was not involved on the 
former appeal, the question of actual and intended fraud was the one of most 
material concern. Our former holding, therefore, respecting the ruling on the 
motion for new trial is not here pertinent. 

Upon consideration of the present record, we find no justification for dis- 
turbing the action of the court in denying the new trial. 

We have considered all material questions presented and argued in brief, and 
find no error to reverse. Let the judgment, therefore, be here affirmed. 

Affirmed. 

Anderson, C. J., and Bouldin and Foster, JJ., cencur 
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SOVEREIGN CAMP, W. O. W., v. DE ORTEGA. No. 2868. 


Supreme Court of Arizona. Oct. 3, 1930. 
291 Pacific Reporter 996. 


INSURANCE. 

Where member did not pay monthly assessment during month and was nut 
and could not be reinstated as member, because of illness, association held not li- 
able under benefit certificate, notwithstanding assessments were paid on sixth «t 
following month. 

The benefit certificate required that the member pay monthly as- 
sessments and camp dues on or before the last day of the month, and 
provided that failure to make such payments within the month should 
terminate contract and bar all benefits unless on showing of present good 
health member was reinstated under new contract. 


(For other cases, see Insurance, Dec. Dig. § 750.) 


Appeal from Superior Court, Gila County; C. C. Faires, Judge. 

Action by Francisca G. de Ortega against the Sovereign Camp of the Wood- 
men of the World. From judgment for plaintiff and order denying new trial, de- 
fendant appeals. 

Reversed, and judgment rendered for defendant. 

Joseph M. Holub, of Phcenix, for appellant. 

Graham Foster, of Globe, for appellee. 

Ross, J. 

On June 6, 1925, the Sovereign Camp of the Woodmen of the World, through 
its local Camp No. 102, at Miami, Ariz., accepted Ramon Ortega into its member- 
ship and issued to him a benefit certificate designating his wife, Francisca G. de 
Ortega, as beneficiary, wherein it bound itself to pay to the beneficiary the sum of 
$1,000 if Ortega should die while a member in good standing. 

Ortega died May 19, 1927, and this suit is by the beneficiary to recover the 


The defendant answered the complaint alleging that Ramon Ortega had agreed 


to pay it monthly assessments and camp dues and to make such payments on or 
before the last day of the month, and had agreed that a failure to make such pay- 
ments within the month would completely terminate the contract and bar all bene- 
fits, unless upon a showing of present good health and for thirty days thereafter, 
and after conforming with the by-laws and constitution of the defendant, and mak- 
ing payments of all back dues and assessments, he was reinstated under a new con- 
tract. It is further averred that Ortega failed to pay the monthly assessment 
for the month of November, 1926, to the local Camp No. 102 on or before the last 
day of that month, as agreed, and for such nonpayment had become and was sus- 
pended on December 1, 1926, and therefore was not a member when he died. It 
is also alleged that at the time Ortega was suspended he was afflicted with miner’s 
consumption, of which he died. 

A like allegation of default, suspension, and ineligibility, on account of sick- 
ness, is made for the month of December, 1926. 

The case was tried upon the issues thus outlined, and the jury returned a ver- 
dict for plaintiff for $1,000, upon which judgment was entered. 

The appeal is from the judgment and the order denying defendant a new trial. 

The assignments of error are that the evidence does not support the verdict 
or the judgment, but that it conclusively shows that Ramon Ortega did not pay 
the assessment for November during that month, was not reinstated as a member, 
and could not be because of his illness. These assignments are predicated upon the 
facts as disclosed by the transcript of the testimony. ‘The plaintiff herself intro- 
duced the receipt for the payment of assessments and dues for the month of No- 
vember, 1926, which shows upon its face that such assessments and dues were 
not paid until December 6, 1926. Under the constitution and by-laws of the de- 
fendant, and the contract made and entered into between the parties, this default on 
the part of Ortega automatically suspended him as a member of defendant and 
barred him and his beneficiary from all benefits. It also appears that he was not 
reinstated, and could not be because he was not at the time of suspension, or at 
any time thereafter, in good health. 

The facts of the case bring it within the rule laid down by this court in Su- 
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preme Lodge, etc., v. Grijalva, 28 Ariz. 77, 235 P. 397, and Logia Supreme, etc., v. 
De Alonzo, 28 Ariz. 230, 236 P. 708. 

We think the court erred in entering judgment upon the verdict and in not 
granting the motion for a new trial. The judgment upon the undisputed evidence 
should have gone for the defendant, and as no other judgment could be entered 
upon a new trial, we will not order one, but will here enter judgment for the de- 
fendant. It is so ordered. 

Lockwood, C. J., and McAlister, J. concur. 


BUTTON et al. v. ILLINOIS BANKERS’ LIFE ASS’N. No. 134. 
Supreme Court of Arkansas. Sept. 29,1930. 
Rehearing Denied Oct. 27, 1930. 
31 Southwestern Reporter (2d) 405 
INSURANCE. 
Insured’s failure to pay quarterly premium on life policy when due or within 
grace period held to render policy void without further notice. 

Under terms of life insurance policy premiums were due and payable 
on January 1, April 1, July 1, and October 1 of each year. Insured paid 
premium on the policy to and including March 31, 1929, and died on Sep- 
tember 14 of the same year. The policy expressly, provided that failure to 
pay premimum at maturity shall render policy absolutely void, and pro- 
vided for forfeiture thereof withott further notice unless reinstated as pro- 
vided, and contained no provisions regarding paid-up or extended insur- 
ance. Beneficiary suing on policy contended that premium was not required 
to be paid quarterly in advance, and that policy did not lapse until the end 
of the annual premium period. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 


Appeal from Circuit Court, Clay County; W. W. Bandy, Judge. 

Suit by Hattie Button and another against the Illinois Bankers’ Life Associa- 
tion. Judgment for defendant, and plaintiffs appeal. 

Affirmed. 

Oliver & Oliver, of Corning, for appellants. 

Hunter & Hunter, of Piggott, for appellee. 

Krirsy, J. 

Appellant, the beneficiary in the life insurance policy and the bank to which 
it had been assigned as collateral brought this suit to recover the amount of the 
policy upon the death of the insured, and, from a judgment on a directed ver- 
dict against them, prosecute this appeal. 

The undisputed testimony shows that the policy, dated December 9, 1916, was 
issued on the life of the insured, the first payment of premium, $20.50, covering 
a period of more than a quarter or until April 1, 1917. The policy was issued in 
consideration of the application, the payment in advance of said $20.50 as a first 
payment paying until April 1, 1917, with a grace period as provided “and the pay- 
ment of all payments and calls required under the contract at or before the time 
when due and payable and during continuance of this contract.” It further pro- 
vides: “The premiums due under this policy shall be due and payable annually, 
semi-annually, or quarterly at the option of the insured and failure to pay same 
at maturity shall render the policy absolutely null and void and the same shall 
be forfeited without further notice of the action of the Directors of this Associa- 
tion, unless reinstated as provided herein. Payments shall be due January 1, April 
1, July 1, and October 1, and until further action of the Directors shall be at the 
following rates,” etc. 

Premiums were paid on the policy to and including March 31, 1929, but no 
premiums were paid after that date. The insured died on September 14, 1929. 
Proof of death being made and liability on the policy being denied, the suit was 
brought. 


Appellants contend that the court erred in holding that the insurance policy 
lapsed because of the nonpayment of the premium due on April 1st and any pre- 
mium thereafter, and in directing a verdict against them, insisting that the pre- 
mium was not required to be paid quarterly in advance, and that the policy did 
not lapse until the end of the annual premium period. 





Life] Sovereign Camp, W. O. W. v. Sadler 25 


It is undisputed that no premium was paid or offered to be paid or at all 
after the premium due on April Ist, which was not paid, and that the insured died 
on September 14, 1929, after the expiration of the grace period for the payment 
of the April premium. 

The policy expressly provides that payment shall be due January lst, April 
Ist, July Ist, and October Ist, and the failure to pay same at maturity shall render 
the policy absolutely null and void, and the same shall be forfeited without further 
notice, unless reinstated as provided, and expressly requires the payment of all 
payments and calls required under the contract “at or before the time when due 
and payable.” No provision is included in the contract about paid-up or extended 
insurance, and no contention is made that the insured attempted to exercise the 
option to pay premiums otherwise than quarterly. The failure to pay the quarterly 
premium due at maturity on April Ist, or within the period of grace allowed 
therefor, rendered the policy void under its express terms without any further no- 
tice or action upon the part of the insurance company, and it is not contended 
that there was any reinstatement of it. It is also undisputed that the death of 
the insured occurred long after the expiration of the grace period allowed for 
payment of the quarterly premium at maturity due on April Ist, and, the policy 
having lapsed and become void because of such default, the court properly 
directed the verdict in favor of the insurance company. 

We find no error in the record, and the judgment is affirmed. 


SOVEREIGN CAMP W. O. W. v. SADLER. No. 20690. 
Court of Appeals of Georgia, Division No. 1. Oct. 8, 1930. 
155 Southeastern Reporter 343. 
i. INSURANCE. 


Acknowledgment of service reciting service of petition on behalf of insurer 
by undersigned, attorney in fact, under act, signed by named insurance com- 
missioner, held sufficient. 


Syllabus by the Court. 

The acknowledgment of service of the petition by William A. Wright, 
insurance commissioner, fully complies with the requirement of the sta- 
tute, and the Court properly refused to “dismiss the proceedings.” 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 
2. PETITION STATED CASE. 


Syllabus by the Court. 
The petition set out a cause of action, and the demurrers, general and 
special, were properly overruled. 
. GROUND FOR NEW TRIAL HELD INSUFFICIENT. 
Grounds for new trial requiring reference to brief of evidence to be 
understood held incomplete. 
Syllabus by the Court. 
Special grounds 4, 5, 6, 7, and 8 of the motion for a new trial are 
incomplete and not understandable without reference to the brief of 
evidence. 


. GROUND FOR NEW TRIAL HELD INSUFFICIENT. 


Syllabus by the Court. 
For no reason assigned in ground 9 or ground 10 of the motion does 
either ground require the grant of a new trial. 
5. GROUND FOR NEW TRIAL HELD INSUFFICIENT. 
Syllabus by the Court. 
Ground 11 of the motion is incomplete within itself, and, to be un- 
derstandable, would require reference to other parts of the record. 
. GROUND FOR NEW TRIAL HELD INSUFFICIENT. 


Syllabus by the Court. 
There is no merit in ground 12 or ground 13 of the motion for a new 
trial. Moreover, each of these grounds also would require reference to 
other parts of the record. 


Error from Superior Court, Decatur County; B. C. Gardner, Judge. 
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Action by Fannie Sadler, next friend, against the Sovereign Camp of Wood- 
men of the World. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

H. G. Bell, of Bainbridge, for plaintiff in error. 

W. B. Custer & Son, of Bainbridge, for defendant in error. 

BioopwortH, J. 

(2, 4-6] We will elaborate only headnotes 1 and 3. 

{1] 1. The defendant moved to dismiss the proceedings in this case for the 
reason that “the purported acknowledgment of service made by the Honorable 
William A. Wright, insurance commissioner of the State, on the 22nd day of 
January, 1929, is not such acknowledgment as said officer is authorized to make.” 
The acknowledgment of service referred to is as follows: “Service of the within 
petition and process is hereby acknowledged, for and on behalf of the Sovereign 
Camp of the Woodmen of the World, by the undersigned, as attorney in fact, un- 
der the provisions of the Acts of 1914, pages 99 to 110.” Signed “Wm. A. 
Wright, Insurance Commisisoner.” This acknowledgment of service fully com- 
plies with the requirement of the statute, and the court properly refused to “dis- 
miss the proceedings.” 

[3] 3. In Ga. & Fla. Ry. Co. v. Stapleton, 143 Ga. 46, 84 S. E. 120, it is held: 
“A ground of a motion for a new trial which assigns error on the refusal to ex- 
clude evidence, but fails to set out, either literally or ‘in substance, such evidence, 
is insufficient to raise any question for decision by this court.” “ ‘Under repeated 
decisions of this court and of the Supreme Court, each special ground of a motion 
gor a new trial must be complete within itself; and when so incomplete as to re- 
quire a reference to the brief of the evidence, or to some other portion of the 
record, in order to determine what was the alleged error and whether such error 
was material, the ground will not be considered by the reviewing court.’ McCall 
v. State, 23 Ga. App. 770 (1), 99 S. E. 471; Rodenberry Hardware Co. v. Merritt, 
17 Ga. App. 425 (1), 87 S. E. 681, and citations.” Franklin v. State, 28 Ga. App. 
460, 112 S. E. 170; Wellborn v. State, 32 Ga. App. 55 (2), 122 S. E. 648; American 
Machinery Co. v. Arbuthnot, 33 Ga. App. 575 (3), 127 S. E. 416. “Under the 
rulings of this court and of the Supreme Court, this court will not search through 
the record to find errors, when they are not specifically pointed out in the as- 
signments of error or in the grounds of the motion for a new trial. The rule is 
that each ground of the motion for a new trial must be complete in itself.” Odum 
v. Rutledge, 16 Ga. App. 350 (1), 85 S. E. 361. See Sheppard v. State, 167 Ga. 336 
(4), 145 S. E. 654. Under the foregoing rulings, grounds 4, 5, 6, 7, and 8 are in- 
complete, as each would require an examination of the brief of evidence. In 
neither ground is the documentary evidence referred to therein set out literally or 
in substance. 

Judgment affirmed. 

Broyles, C. J., and Luke, J., concur. 


YORK v. CENTRAL ILLINOIS MUT. RELIEF ASS’N. No. 20179 
Supreme Court of Illinois. Oct. 25, 1930. 
173 Northeastern Reporter 80. 
2. INSURANCE. 

Notice by reorganized benefit association that new certificate replaced old 
ore tis) not change obligations under old certificate (Laws 1927, p. 366, and 
p. 2: 

Laws 1927, p. 366, and 6. 583, § 15, prohibited mutual benefit associa- 
tions from organizing under prior act and provided for their reincorpora- 
tion under new act on assessment plan. Mutual relief association reincor- 
porated under same name, assuming all assets and liabilities of original 
association, and issued to member new certificate which recited that it re- 
placed old certificate by same number. Notice to members suggested that 
old certificate as well as new one be kept for reference and that there was 
no change in amount of certificate. 


(For other cases, see Insurance, Dec. Dig. § 66.) 
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3. INSURANCE. 
Mutual benefit certificate could not be altered without consent of holder. 
(For other cases, see Insurance, Dec. Dig. § 144[1].) 

5. INSURANCE. 
Payment of assessment with knowledge of terms of new certificate issued 


by reorganized benefit association held insufficient to show acceptance of new 
certificate. 


(For other cases, see Insurance, Dec. Dig. § 66.) 
6. INSURANCE. 

Insured, to be bound by new certificate issued after reorganization of benefit 
association, must have intended to accept new terms. 

(For other cases, see Insurance, Dec. Dig. § 66.) 

7. INSURANCE. 

Benefit association, not showing member’s intention to accept new certificate 
avoiding liability for suicide, held not relieved from liability for suicide under old 
certificate (Laws 1927, p. 366, and p. 583, § 15). 

New certificate issued to member by reorganized mutual benefit society 

in notice to members made no reference to any change in policy. Member 

continued paying assessment after reincorporation and after receiving new 

certificate, but was not shown to have had any knowledge of change in 
certificate avoiding liability for suicide, which was not included in old 
certificate. 

(For other cases, see Insurance, Dec. Dig. § 66.) 


Appeal from Appellate Court, Third District, on Appeal from Circuit Court, 
Champaign County; Franklin H. Boggs, Judge. 

Action by Lucy E. York against the Central Illinois Mutual Relief Associa- 
tion. Judgment for defendant was reversed by the Appellate Court (256 Ill. App. 


8) and judgment rendered for plaintiff, and defendant appeals on certificate of 
importance. 


Affirmed. 

Campbell & Graham, of Champaign, for appellant. 

Green & Palmer, of Urbana (Henry I. Green, George E. Martin, and Oris 
Barth, all of Urbana, of counsel), for appellee. 

Dunvy, C. J. 

Lucy E. York brought an action of assumpsit against the Central Illinois Mu- 
tual Relief Association in the circuit court of Champaign county. The defendant 
pleaded the general issue and special pleas, but the condition of the pleadings is 
immaterial in view of a stipulation of the parties that the cause be tried by the 
court without a jury upon the stipulated facts, which constituted all the evidence 
in the case, and that the question whether any cause of action or defense was 
shown should be determined by the court without reference to the state of the 
pleadings. A judgment was rendered for the defendant, and the Appellate Court 
reversed the judgment, rendered a judgment against the defendant for the amount 
of the policy and interest, and granted an appeal upon a certificate of importance. 

The stipulation showed that the appellant is a corporation organized prior 
to September 24, 1923, under the Corporation Act of 1872 (Laws 1871-72, p. 296), 
as a corporation not for pecuniary profit, and on September 24, 1923, issued a 
benefit certificate to John M. York for $1,000, to be paid upon his death to his 
wife, Lucy E. York, upon the conditions stated in the policy; that he paid one 
dollar for this certificate and thereafter all contributions for death benefits or 
of any other character requested of him by the company, which were twenty-six 
in number before November 14, 1927, and amounted to $38.50; that prior to Novem- 
ber 14, 1927, at the request of the Department of Trade and Commerce the cor- 
poration delivered to the department its old articles of incorporation and they 
were marked “canceled,” and the corporation filed with the director of the De- 
partment of Trade and Commerce a declaration, signed and acknowledged by a 
majority of its board of directors, of its desire to reincorporate under its exist- 
ing corporate name under the provisions of an act passed June 27, 1927, to incor- 
porate mutual benefit associations on the assessment plan, intended to benefit the 
widows, orphans, heirs, and devisees of deceased members thereof and members 
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who have received a permanent disability. With the declaration was filed also 
a certificate of association required of associations proposing to organize under 
the provisions of that act. This declaration and certificate were approved by the 
director of trade and commerce and a certified copy of them was filed in the re- 
corder’s office of Champaign county, where the principal office of the company 
was situated, all as required by section 15 of the act for the incorporation of such 
associations. 


On December 3, 1927, John M. York paid the death benefit assessment No. 27 
levied on account of the death of Nellie M. Thompson on October 6, 1927, and 
of Allen Duncan on October 9, 1927, written notice of the assessments having 
been given to him by the appellant under date of November 15, 1927. On De- 
cember 30, 1927, a new certificate bearing that date was issued to York, and with 
it the following notice was transmitted to him: 

“To our members—We herewith hand you the new form of policy, which is 
in accordance with the requirements of the insurance department of the State of 
Illinois, We suggest that you keep the old certificate as well as the new one, 
for reference. There is no change in the amount of the certificate.” 

The first certificate issued in 1923 was very short. At its head appeared, “No. 
1046A.” It merely certified that John M. York was a member of the association, 
and upon satisfactory proof of his death the association would pay to Lucy E. 
York, his wife, $1,000, provided that he had fully complied with the by-laws and 
regulations of the association, and, further, that should one contribution amount 
to less than $1,000, then there should be paid only a pro rata of said sum as realiz- 
ed from the contribution. The certificate contained no conditions. At the head 
provided for the payment of $1,000 to Lucy E. York on receipt of due proofs of 
provided for the payment of $11,000 to Lucy E. York on receipt of due proofs of 
the death of John M. York, and stated that “the conditions, provisions and bene- 
fits upon the following pages hereof are a part of this contract as fully as if re- 
cited over the signature hereto affixed.” The following pages contained many 


conditions, none of which appeared in the original policy. Among them was the 
following: 


_“Suicide—Self-destruction within one year from the date hereof, while sane 
or insane, is a risk not assumed under this certificate, and in such event the liability 
hereunder shall be limited to the amount of assessments paid by the member.” 


After December 30, 1927, York paid assessments to the amount of $5—the total 
amount of all assessmnts requested of him subsequent to December 30, 1927. The 
only application made by him for benefit certificate in the company is the one set 
forth in the plaintiff’s declaration. He died September 9, 1928, a suicide. Proof 
of death was made as required by the rules of the association, and it tendered 


the beneficiary the sum of five dollars in satisfaction of the amount due, which 
was refused. 


In 1927 section 29 of the act of 1872 concerning corporations, under which 
the appellant was incorporated, was amended so as no longer to authorize the 
organization of mutual benefit associations similar to the appellant under that sec- 
tion, and section 31 was amended at the same time so as to provide that such 
mutual benefit associations theretofore organized under that act should not, after 
the amendment became effective, engage in the business for which they were in- 
corporated, except that they might retain their corporate existence for six months 
for the sole purpose of winding up their business or reincorporating under some 
act the enforcement of which came within the jurisdiction of the Department of 
Trade and Commerce. Laws 1927, p. 366. At the same time the act was passed 
entitled, “An Act to incorporate mutual benefit associations on the assessment plan, 
intended to benefit the widows, orphans, heirs and devisees of deceased members 
thereof and members who have received a permanent disability and to provide for 
and regulate the control of such association and to provide penalties for viola- 
tion of the provisions hereof.” Laws of 1927, p. 593. By section 15 of this 
act it was provided: “Any existing domestic corporation transacting business 
under an Act entitled, ‘An Act concerning corporations’ approved April 18, 1872, 
as a corporation not for pecuniary profit, for the purpose of benefiting the widows, 
orphans, heirs and devisees of deceased members thereof, and members who have 
received a permanent disability, and where the member shall receive no money 
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as profit or otherwise except for permanent disability; and all associations en- 
gaged in the business of insurance of lives of its members and not subject to any 
other of the insurance laws of this State, shall reincorporate under its existing cor- 
porate name, or a corporate name selected for that purpose in accordance with 
this Act under the provisions of this Act upon filing with the Director of Trade 
and Commerce, a declaration of its desire to do so, signed and duly acknowledged 
by a majority of the board of directors, trustees or managers, together with a 
certificate of association as required of associations proposing to organize under 
the provisions of this Act. Upon receipt of such declaration and certificate of as- 
sociation, the Director of Trade and Commerce shall examine same and if he 
shall find that such certificate of association is not inconsistent with the provisions 
of this Act he shall cause same to be recorded in a book to be kept for that pur- 
pose and shall furnish the association a certified copy of such declaration and ar- 
ticles of association, which thereupon shali be filed and recorded in the record- 
er’s office of the county where the original certficate of such association is re- 


corded, and such corporation shall thereupon be deemed to be incorporated under 
the provisions of this Act.” 


By its compliance, as has been stated, with the provisions of this section, as 
shown by the stipulation, the Central Illinois Mutual Relief Association became 
reincorporated by the same name, and by its certificate of association all the assets 
of the original association became the property of the association as reincorporat- 
ed, which also assumed all the liabilities of the original corporation. It was ex- 
pressly declared that all of the members of the corporation should ipso facto 
become members of the association and the association should issue to each such 
member a certificate of membership. The purpose of these provisions was to 
effect the continuation of the organization in so far as possible. So far as the 
record indicates, no change occurred in the organization, management, or con- 
trol of the association or in its directors, officers, or members. ‘There was no 
change of name, no alteration of assets, no variation of liability, and no change 
of relations between the association and its members. The only purpose of the 
amendment to the Corporation Act was to prevent the future organization under 
that act of mutual benefit associations on the assessment plan and the continuance 
in business of such associations as had theretofore been organized. The object 
of the passage of the act for the incorporation of such mutual benefit associations, 
section 15 of which required such corporations organized under the Corporation 
Act and all associations engaged in the business of insurance of lives of its mem- 
bers and not subject to any other of the insurance laws of this state, to reincorpor- 
ate, was to subject all such associations to the insurance laws of the state and to 
visitation and inspection by the director of trade and commerce. It is manifest from 
the language of section 15 that the Legislature in the use of the word “rein- 
corporated,” in permitting the use of the existing corporate name by the incorporated 
association and in prohibiting corporations organized under the Corporation Act 
from engaging in or continuing their business except to the extent of retaining 
their corporate existence for six months for the sole purpose of winding up their 
business or reincorporating under some act the enforcement of which was under the 
jurisdiction of the Department of Trade and Commerce, regarded the action of a 
corporation organized under the Corporation Act in reorganizing in compliance 
with the new law for the incorporation of mutual benefit associations as substantially 
a continuation of the existence of the association, with the same assets and liabili- 
ties but subject to the requirements of the new act. This was the view taken of the 
effect of this legislation in the case of Jones v. Loaleen Mutual Benefit Ass’n, 
337 Ill. 431, 169 N. E. 254. In that case the certificate of association of the rein- 
corporated association in regard to the transfer of the assets and assumption of 
all the liabilities of the original association by the reincorporated association was 
in the same language as in this case, and it was held that the certificate of member- 
ship issued to the member by the old association was a contract to pay a sum of 
money at the time of his death provided he paid the assessments as they became 
due, and under the terms of this contract the association had no right to cancel it 
and the Legislature had not the right to interfere with the contract. It was also 
held that the provision in this certificate of the new association taking over all the 
assets of the old association and assuming all its liabilities was made freely and 
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voluntarily for the purpose of reincorporation and was not forced upon the as- 
sociation by the director of the department, and that it was within the power of 
the association to insert in its certificate of association the provision declaring that 
all the members of the original incorporation should ipso facto become members of 
the reincorporated association. 

The supposed error of the Appellate Court which is the basis of the appellant’s 
claim for a reversal of its judgment was in not finding that when John M. York, 
the assured and accepted the benefit certificate dated December 30, 1927, he accepted 
it in lieu of the original certificate and consented to the additions to and changes in 
the terms of the original certificate which were contained in the new and became 
bound by all the provisions of the new certificate, including the condition that self- 
destruction within one year from the date thereof is a risk not assumed. This 
argument is based upon the assumption that York, by continuing payments of his 
assessments after receiving the new certificate, accepted it as the contract between 
himself and the association and consented to be bound by all its terms. The case 
of Jones v. Loaleen Mutual Benefit Ass’n, supra, differs from this in the circum- 
stance that although a new certificate had been issued it had not been delivered to 
Jones in his lifetime, but it was expressly held that even if it had been delivered he 
would not have been bound to accept it in lieu of the old certificate. The associa- 
tion could not alter the terms of his contract without his consent. 

[1-7] There is no doubt that the parties to a contract may by their mutual 
agreement accept the substitution of a new contract for the old one with the 
intent to extinguish the obligation of the old contract, but one party to a contract 
cannot by his own acts release or alter his obligations. The intention must be 
mutual. The new certificate bore the statement, “This replaces A-1046,” and the 
old certificate was, “No. 1046A,” but the notice was of no effect. The holder of 
the certificate was under no obligation to pay any attention to the notice, for his 
certificate could not be altered without his consent. Moreover, it was accompanied 
by a notice that it was a new form of policy which was in accordance with the 
requirement of the insurance department of the state. The suggestion was made 
that he keep the old certificate as well as the new for reference, and it was stated 
that there was no change in the amount of the certificate. There was no reference 
to any change in the policy, and the holder of it knew that neither the association 
nor the insurance department had any authority to make any change without his 
consent. After the reincorporation he had paid an assessment on December 3 for 
two deaths accruing before the reincorporation, and he continued after receiving the 
new certificate on December 30 to pay all assessmeents made, and, so far as the 
record shows, all these assessments, whether before or after the reincorporation, 
were made and collected in the same way. There is no evidence that he had any 
knowledge of any change in the certificate. He continued to make payment of the 
assessments as he was required to do under his original certificate, and the ap- 
pellant had no reason to suppose, so far as this record shows, that he was not 
continuing to pay under his old certificate, or that he was paying under the new 
certificate and thereby indicating an intention to accept the change terms of the new 
certificate. He had a right to make the payment required of him under his original 
certificate, and nothing more was required of him to maintain its obligation intact. 
To show a novation and an acceptance of the new certificate as a substitute for the 
old, the burden was on the appellant to show that York, with actual knowledge of 
the terms of the new certificate, made his payments with the intention of accepting 
those terms and not in continuation of the original certificate. Knowledge of the 
terms of the new certificate when he made the payments was not sufficient to 
show an acceptance of those terms, for he had the right to disregard those terms 
and make the payments in accordance with the provisions of the old certificate. It 
was therefore necessary to prove an intention to accept the terms of the new cer- 
tificate. 

The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 





Citizens’ Bank v. Knight 


CITIZENS’ BANK vy. KNIGHT et al. No. 681. 
Court of Appeal of Louisiana. First Circuit. Oct. 7, 1930. 
130 Southern Reporter 270. 
1. INSURANCE. 


Where insured had right to change beneficiary of life policy, beneficiary had no 
vested interest during insured’s lifetime. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

2. INSURANCE. 

Insured’s assignment of life policy as security did not destroy beneficiary’s 
status as such, assignment not being made in manner required by policy. 

(For other cases, see Insurance, Dec. Dig. § 213.) 

3. INSURANCE. 

Where insured refused to name assignee as beneficiary, judgment authorizing 
change could not accomplish it, because consent of insurer, not party to suit, was 
necessary. 

(For other cases, see Insurance, Dec. Dig. § 207[1].) 


Appeal from District Court, Parish of Washington; Prentiss B. Carter, Judge. 

Action by the Citizens’ Bank against Charles O. Knight and Mrs. Mattie Knight. 
From the adverse part of the judgment, Mrs. Mattie Knight appeals. 

Decree in accordance with opinion. 

Bascom D. Talley, of Bogalusa, for appellant. 

Lindsay W. McDougall, of Covington, for appellee. 

Euuiorr, J. 

Mrs. Mattie Knight, wife of Charles O. Knight, appeals from the judgment 
of the lower court herein to the extent that it is in favor of the plaintiff on its 
demand against her and to the extent that her demand against the plaintiff is re- 
fused. It is not necessary to state the case, except to the extent that questions at 
issue between the plainiff bank and Mrs. Mattie Knight are involved. 

Citizens’ Bank of Franklinton brought suit against Charles O. Knight as the 
maker and M. R. Jones as indorser on a note for $5,800, and alleges that it holds 
as collateral security and in pledge from Charles O. Knight several other notes, 
together with a paid-up life insurance policy for $2,000 on the life of the pledgor, 
No. 5015, in the Louisiana National Life Assurance Society of New Orleans and 
in which Mrs. Mattie Knight, wife of Charles O. Knight, is named as the bene- 
ficiary. That said policy reserves to the assured the right to change the beneficiary, 
in terms which do not require her consent in order to make the change. That said 
act, whereby said policy was pledged, assigns all the interest of Charles O. Knight 
in said policy to the petitioner. That said Charles O. Knight having assigned to 
petitioner all his rights in said policy, he thereby assigned to petitioner the right 
to change the beneficiary and to make the policy payable to petitioner. 

That Pan-American Life Insurance Company has purchased the Louisiana 
National Life Assurance Society, taken over and assumed all of its policies. 

That Pan-American Life Insurance Company will not make the change, with- 
out a judgment of court or an express request from Charles O. Knight. That 
Charles O. Knight refuses to authorize the change. The petitioner therefore prays 
that Charles O. Knight be required to make the change, and upon his failure or re- 
fusal to do so within a time to be fixed by the court, that the judgment stand in 
lieu of such written authority or request. That petitioner’s lien and privilege, re- 
sulting from the pledge, be recognized and enforced, etc. 

Mrs. Mattie Knight was made a party to the suit, in order that she might as- 
sert whatever interest, if any she had, in the policy. 


C. OQ. Knight and Mrs. Mattie Knight appeared and excepted to plaintiff’s 
demand on the ground that the petition stated no cause of action. This exception 
was by the court referred to the merits, without objection on the part of Mr. and 
Mrs. Knight. The defendant C. O. Knight made no further appearance and is not 
before this court as appellant from said judgment against him or otherwise. 

Mrs. Mattie Knight further appeared and answered plaintiff’s petition, by deny- 
ing the articles which allege that the policy had been pledged and assigned to the 
petitioner. And later she filed an amended and supplemental answer, alleging that 
she was the owner of the policy by gift from her husband and that he had no 
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right to pledge it to the plaintiff. She quotes in her anspver the clause in the 
policy which provides for changing the beneficiary, and alleges: 

“Phat this plaintiff claiming to have secured from C. O. Knight an assignment 
of this policy under date of October 4th, 1927, now is claiming the right to make 
the said C. O. Knight, change the beneficiary. 

“That under said policy contract, this plaintiff, having accepted from C. O. 
Knight the purported assignment and it specifically alleges in its article 7, that the 
plaintiff is without right to ask for a change of the beneficiary.” 

She then alleged in reconvention that she was entitled to have the policy re- 
turned to her; that she had been compelled to expend $250 on account of attorney’s 
fees and had been damaged to the extent of $750 by plaintiff’s refusal to turn the 
policy over to her. Her prayer is that the policy be restored to her and that she 
have judgment against the plaintiff for $1,000 in damages. 

The court rendered judgment, which, in so far as it concerns Mrs. Mattie 
Knight, recognized the pledge under which the plaintiff held it from C. O. Knight 
and decreed that it remain in the possession of the bank. That plaintiff under its 
assignment and pledge was entitled to all the rights of every kind of C. O. 
Knight in and to the policy, but refused plaintiff's demand that the beneficiary be 
changed at this time. 


As regards Mrs. Knight, the judgment rejects her reconventional demand as 
in case of nonsuit. 

Mrs. Mattie Knight appealed. Neither the plaintiff nor Charles O. Knight 
have answered the appeal, therefore only such parts of the judgment and the effect 
thereof are before us which involve the rights of Mrs. Knight, under the petition 
against her, and her answer thereto, and demand in reconvention against the plain- 
tiff. 

For the purpose presumably of fixing jurisdiction in case of an appeal, the note 
of testimony commences with an admission “that the policy in contest here, has a 
value of considerably less than $2,000.00.” The briefs of the parties urge no rights 
of any kind except in regard to this policy. It therefore seems under the ad- 
mission that there is nothing else in dispute. 

The policy bears date December 1, 1910, and an indorsement by the Pan-American 
Life Insurance Company that it has been paid up of date January 13, 1926. 

It is not payable until after the death of Charles O. Knight and names Mrs. 
Mattie O. Knight as the sole beneficiary. It contains a change of beneficiary clause 
which reads as follows: 

“Provided this contract is not assigned, the assured may at any time and 
from time to time during its continuance, change the beneficiary to take effect only, 
when such change and the written consent of the society thereto, are indorsed upon 
the contract, or attached thereto, at the home office of the society; whereupon all 
rights of the former beneficiary shall cease. If there be no beneficiary living at 


the death of the assured, the proceeds of this contract shall be paid to the executor, 
administrator or assigns of the assured.” 


Also a further clause which reads: 


“No assignment thereof shall be binding upon the society, unless made by an 
instrument in writing indorsed upon this contract or attached thereto, nor unless 
a duplicate shall be furnished to the society upon its execution. The society shall 
not be held responsible for the validity of any such assignment. Any claim made 
under an assignment, shall be subject to proof of interest and extent thereof.” 

In Mrs. Knight’s original answer, she specifically denies averment No. 7 in 
plaintiff’s petition, wherein it is alleged that the policy was assigned to the peti- 
tioner. But in her amended and supplemental answer, she alleges that the plaintiff 
claims to have secured from C. O. Knight an assignment, etc. And later that, “this 
plaintiff having accepted from the said C. O. Knight, the purported assignment,” 
etc. It seems to admit of doubt, whether Mrs. Knight in her pleadings has denied 
the assignment alleged by the plaintiff or not. But taking her pleadings as a 
whole, it seems to be her intention and to result from her averments, that a legal 
assignment has not taken place as claimed by the plaintiff, but if any has in fact 
been made, then it is not effective as to the Assurance Society nor as to the status 
of herself as beneficiary. 

Acting on this theory as to her pleadings, the question which first presents 
itself for consideration is the extent of the rights of the bank, as regards this 





Life| Citizens’ Bank v. Knight 33 


policy, and the interest of Mrs. Knight being contingent, what standing has she to 
contest plaintiff’s claim. 

[1,2] The plaintiff claims that Mrs. Knight has no vested interest in the policy. 
That is true. Mr. Knight has the power, under the contract, to destroy her status 
at any time. But until he has manifested a desire to change the beneficiary and the 
assurance society or its successor has given its consent thereto in the way provided 
for in the contract, then the plaintiff, having such rights only as it has received 
from the assured, cannot require such a change. 

Until an assignment of the policy has been made by an instrument in writing, 
signed by Charles O. Knight, and a duplicate of the same furnished to the assurance 
society, the plaintiff cannot successfully claim that the status of Mrs. Knight as 
beneficiary has been destroyed. For, “it is the settled jurisprudence that, where a 
policy is made payable to a certain beneficiary, his interest can only be divested in 
favor of another beneficiary by the insured changing the contract in the manner 
which the contract points out that it must be changed to effect that result; and it 
was not so changed in this case.” Douglass v. Equitable Life Assur. Soc., 150 La. 
519, page 527, 90 So. 834, 837; New York Life Insurance Co. v. Murtagh, 137 La. 
760, 69 So. 165. 

Under the evidence the status of Mrs. Knight as beneficiary has not been 
changed, and the policy has not been assigned in the manner which the contract 
points out that it must be done. It may be additionally said that the formality 
required by the Civil Code, arts. 3158, 3159, 3160 (amended by Act No. 157 of 1900), 
for the pledging of a life insurance policy, bas not been observed. 

Mrs. Knight remains the beneficiary until it has been shown that her status 
as such has been destroyed by the assured in the way provided for in the contract, 
and so far it has not been shown. 

The referee in bankruptcy having disclaimed interest in the policy, there is no 
need for making the trustee, in the matter of Charles O. Knight, bankrupt, a party 
to proceedings such as the plaintiff has instituted, but it is a different matter as to 
the Louisiana National Life Assurance Society or its successor as the case may be. 

[3] A judgment, authorizing a change of beneficiary, as prayed for, to stand 
in lieu of the written authority or request of Charles O. Knight, might be effective 
as against Mr. Knight, but it would not be effective to accomplish the change, be- 
cause the further consent of the assurance society or its successor is also necessary 
and the assurance society or its successor is not a party to these proceedings and 
therefore cannot be thereby bound. 

For these reasons the present claim of the plaintiff, in and to the policy in 
question, in so far as same depends on the destruction of the rights and status of 
Mrs. Knight as beneficiary and as having taken place as the result of a pledge or an 
assignment of the policy in question presently existing, must be refused as in case 
of non suit. That is what the lower court seems to have intended, but we will make 
it more specific. And the situation is such that the present claim of Mrs. Mattie 
Knight, for possession of the policy and a vested interest as beneficiary, must be 
refused in the same way. 

It is therefore ordered, adjudged, and decreed that the demand of the plaintiff 
Citizen’s Bank of Franklinton, as regards the policy in question, to the extent that 
same depends on the destruction of the right and status of Mrs. Mattie Knight as 
beneficiary of said policy, resulting from the presently existing pledge or assignment 
alleged in its petition, is refused as in case of nonsuit. And the present claim of 
Mrs. Mattie Knight, for possession of the policy and a vested interest as beneficiary, 
is also refused as in case of nonsuit. 


Plaintiff appellee to pay the cost of the contest with Mrs. Knight in the lower 
court. 


Mrs. Mattie Knight, defendant, appellant, to pay the cost of this appeal. 
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STATE ex rel. AETNA LIFE INS. CO. v. KNEHANS. 
No. 21411. 
St. Louis Court of Appeals. Missouri. Sept. 15, 1930. 
31 Southwestern Reporter (2d) 226. 
1. INSURANCE. 


Pendency of equity suit by insurer to cancel policy for fraud held not ground 
for abatement of subsequent action by beneficiary on policy. 

For other cases, see Insurance, Dec. Dig. § 611. 

“Not to be officially published.” 

Proceeding in prohibition by the State, on the relation of the Aetna Life 
Insurance Company against Hon. Oscar A. Knehans, Judge of the Cape Girardeau 
Court of Common Pleas, to prohibit said judge from proceeding further with 
the trial of a certain cause. 

Preliminary rule in prohibition quashed. 

Ray B. Lucas, of Benton, Jones, Hocker, Sullivan & Angert, of St. Louis, 
and Raymond J. Lahey, of St. Louis, for relator. 


M. E. Montgomery, of Benton, and Ward & Reeves, of Caruthersville, for 
respondent. 


BENNICK, C. 

This is a proceeding in prohibition whereby relator, Aetna Life Insurance 
Company, seeks to have respondent, as judge of the Cape Girardeau court of 
common pleas, prohibited from proceeding further with the trial of a certain 
cause in his court, upon the ground of a prior suit pending. 

The salient facts may be briefly summarized as follows 

On November 20, 1921, relator issued upon the life of one Archie D. Daniel 
its policy of insurance, whereby it agreed, subject to the terms and conditions 
therein contained, to pay to the beneficiary, Julia E. Daniel, the sum of $2,500 
upon the death of the insured during the continuance of the poltcy. On No- 
vember 20, 1927, the policy lapsed for the nonpayment of a premium due thereon. 
Thereafter, on January 27, 1928, Daniel made written application to the company 
for the reinstatement of the policy, which application was granted as of the date 
when made, in consideration of and in reliance on the representations set forth 
therein. 

Among the several provisions of the policy was one that it should be in- 
contestable after one year from the date of issue, except for the nonpayment of 
premiums. 

On August 31, 1928, the insured died, and thereafter, on January 17, 1929, 
relator filed a suit in equity in the circuit court of Scott county against the 
beneficiary, the purpose of the suit being to cancel said policy and the reinstate- 
ment thereof because of alleged misrepresentations of the insured in his applica- 
tion for reinstatement in regard to matters which contributed to his death. 

Evidently this suit was based upon our decision in New York Life Insurance 
Co. v. Cobb, 219 Mo. App: 609, 282 S. W. 494, wherein we held, as a matter of 
insurance within the contestable period, though after the death of the insured, 
first impression in our own state, that the insurer may sue to cancel a policy of 
insurance within the contestable period, tho’ after the death of the insured, 
for fraudulent misrepresentations in securing the policy, there being no adequate 
remedy at law by defense to an action on the policy where the beneficiary delays 
or threatens to delay the commencement of the action until after the termination 
of the contestable period. 


To the petition so filed the defendant beneficiary filed her demurrer, which 
was sustained by the court, upon the theory that no cause of action calling for 
equitable relief was stated, inasmuch as the company had failed to allege in its 
petition that no action on the policy had been brought, and that for such reason 
it was precluded from raising the issue of fraud by answer therein. Upon the 
sustaining of the demurrer, relator refused to plead further, whereupon its 
petition was dismissed, and judgment entered for defendant, from which judg- 
ment relator duly perfected its appeal to the Springfield Court of Appeals, 
where the case is now pending undetermined. 

On May 17, 1929, four months after relator had filed its bill in equity seeking 
a cancellation of the policy, the beneficiary, who was defendant in the equity 
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suit, brought an action at law upon the policy, also in the circuit court of Scott 
county, which action, as the result of a change of venue and the disqualification 
of a circuit judge, is now pending before the respondent herein. 

In due course relator filed its plea in abatement or motion to stay proceedings 
in such law action, pending the final determination of its appeal from the judg- 
ment of the circuit court of Scott county sustaining the demurrer to the peti- 
tion in the equity suit, which motion was overruled by the court, and the cause 
docketed for trial at its July, 1930, term. Thereupon relator applied to this 
court for a writ of prohibition directed to respondent, and restraining him from 
pursuing and taking further jurisdiction in the action instituted by the bene- 
ficiary upon the policy, and on June 24, 1930, our preliminary rule was ordered 
to issue as prayed. 

Briefly stated, the position of relator is that, inasmuch as its equity suit to 
cancel the policy was maintainable, so long as brought within the contestable 
period, though after the death of the insured, the action at law upon the policy, 
brought subsequently to the suit in equity, and involving the same policy and 
the identical parties, should be stayed until the equity suit is determined; and 
consequently that respondent is exceeding and abusing his jurisdiction in proceed- 
ing with a later cause of action pending the final determination of the appeal in 
the prior suit involving the same parties and subject-matter. 

Counsel for respondent contend to the contrary that respondent has juris- 
diction of the matter complained of, and is not exceeding his jurisdiction by 
having the case go to trial; and finally that, if it be conceded for argument’s 
sake that relator’s bill in equity states a cause of action, and is entitled to be 
tried first, still such facts do not constitute grounds for prohibition against 
respondent, since the correctness of his ruling on the plea in abatement is open 
to review by appeal or error. 

There is no doubt about the general rule that the pendency of a prior action 
or suit for the same cause of action, between the same parties, in a court of 
competent jurisdiction, will abate a later action or suit, either in the same 
court, or in another court of the same jurisdiction. Save for certain cases in the 
books wherein the two tribunals, apparently in conflict in the assumption of 
jurisdiction, were not in all respects courts of co-ordinate and concurrent juris- 
diction, the controlling decisions hold that, whenever a court of competent author- 
ity assumes jurisdiction of a given case, that fact of necessity and in the very 
nature of things excludes the jurisdiction of all other courts over the same case, 
as well as all the incidents thereto, excepting such courts as are given appellate 
and supervisory control over it, for, with the one court taking jurisdiction, there 
remains nothing of the case to which the jurisdiction of the other can attach. 
In other words, whenever suit upon a cause of action is brought in a court of 
competent jurisdiction, the particular cause of action is thereby and at once 
segregated and set apart, as it were from the general class to which it belongs, 
and is thereby withdrawn from the jurisdiction and authority of all other courts 
of co-ordinate jurisdiction; and upon this theory which is determinative of the 
question of jurisdiction at issue on prohibition, it is held that the writ of prohi- 
bition is the proper and appropriate remedy to be employed to prohibit one court 
from entertaining or intermeddling with a suit, the subject-matter of which is 
already in process of litigation in another court of co-ordinate and concurrent 
jurisdiction, which has acquired jurisdiction both of the subject-matter and the 
parties thereto. State ex rel. v. Reynolds, 209 Mo. 161, 107 S. W. 487, 15 L. R. A. 
(N. S.) 963, 123 Am. St. Rep. 468, 14 Ann. Cas. 198; State ex rel. v. Littrell (Mo. 
Sup.) 26 S. W. (2d) 768; State ex rel. v. Landis, 173 Mo. App. 198, 158 S. W. 883; 
State ex rel. v. Gideon, 215 Mo. App. 46, 237 S. W. 220; 50 C. J. 667. 


While at first blush this rather general statement of the law might seem to 
lend support to relator’s contention, it does not follow that the situation at hand 
is one calling for the rule’s application, and the reason for such conclusion is to 
be found from the principle on which a plea of a prior suit pending is to be 
sustained, which is, in simple terms, that the law, which abhors a multiplicity of 
suits, will not permit a defendant to be harassed and oppressed by two actions 
for the same cause of action, where the plaintiff has a complete remedy by one 
of them. Thus the general rule has come to be that the defense of a prior suit 
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pending applies only when the plaintiff in both suits is the same, and both are 
commenced by himself, and not to cross-suits by the plaintiff in one who is the 
defendant in the other. Long v. Lackawanna Coal & Iron Co., 233 Mo. 713, 136 
S. W. 673; Pocoke v. Peterson, 256 Mo. 501, 165 S. W. 1017; Rookery Realty, 
Loan, Investment & Building Co. v. Johnson 294 Mo. 461, 243 S. W. 123; Rodney 
v. Gibbs, 184 Mo. 1, 82 S. W. 187; 1 C. J. 82. 

As applied to the facts of this proceeding, if relator is to have the action at 
law upon the policy abated pending the final determination of the appeal in the 
equity suit, it must be primarily for the reason that it is being harassed by being 
called upon to defend two lawsuits at the same time upon the same cause of 
action. Clearly it cannot say that such situation obtains, however, for the first 
suit, which it seeks to have pressed to a prior final determination, was brought 
by it as plaintiff, and it appears as defendant only in the second action, which at 
most is only in the nature of a cross-suit by the beneficiary who was named as 
the defendant in the first suit. 

This fact alone might well be determinative of what action is called for by 
us in regard to the propriety of the making of our writ permanent, but there is 
an added reason, adverted to in the general rule stated above and covering what- 
ever exceptions might otherwise exist to it, why prohibition should not go. To 
sustain the plea of a prior suit pending at law or in equity, it is essential that it 
shall appear, not only that there is a prior suit pending between the same parties, 
but also that the causes of action and the issues involved are substantially the 
same in the two suits. In other words, before we can say that the law action 
pending before respondent must be abated as a matter of course, it must be 
made to appear that the relief sought in both instances is in all material 
respects the same, so that a judgment in the first suit would necessarily be 
res adjudicata in the second. Thompson v. Holden, 117 Mo. 118, 22 S. W. 905; 
Nolker v. Nolker (Mo. Sup.) 257 S. W. 798; 1 C. J. 66, 70. 

[1] Manifestly this is not: the situation here, for, aside from the fact that 
the issue involved on the appeal in the equity suit is one of pleading only, if 
the judgment in the equity suit should finally go against relator on the basic 
issue of fraudulent procurement of the policy and ifs reinstatement by the 
insured himself, it would yet be no determination of the right of the bene- 
ficiary to recover upon the policy as against the defenses still open and avail- 
able to the company. Of course we recognize that under our practice she 
might have filed her claim as a counterclaim in the equity suit and thus have 
had all the issues tried out in the one proceeding, but such action was not 
compulsory upon her, and the fact that she elected to pursue the course she 
did is not ‘ground for the abatement of the second action. Long v. Lacka- 
wanna Coal & Iron Co., supra; Begley v. Mississippi Valley Trust Co. (Mo. 
Sup.) 252 S. W. 84; Rodney v. Gibbs, supra; 1 C. J. 73. 

Accordingly, for the reasons given, the Commissioner recommends that 
the preliminary rule in prohibition heretofore issued be quashed. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The preliminary rule in prohibition heretofore issued is accordingly quashed. 

Haid, P. J., and Becker and Nipper, JJ., concur. 


KERNAN v. MODERN WOODMEN OF AMERICA et al. (No. 27316.) 
Supreme Court of Nebraska. Oct. 17, 1930. 
232 Northwestern Reporter 590. 


. PROVISIONS OF STATUTE. 
Syllabus by the Court. 


Record examined and the issues and facts therein presented found to 
be governed by section 7920, Comp. St. 1922 (Comp St. 1929, § 44—1217), 
which reads as follows: “No contract between a member and his bene- 
ficiary that the beneficiary or any person for him shall pay such member’s 
assessment and dues, or either of them, shall deprive the members of the 
right to change the name of the beneficiary.” 
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2. INSURANCE. 


That original beneficiary under fraternal benefit certificate pays dues does 
not deprive member of right to change beneficiary; that two sons were made 
beneficiaries under member’s certificate and paid dues and assessments did not 
prevent change of beneficiary so as to exclude one of sons (Comp. St. 1929, 
§ 441217). 

Syllabus by the Court. 


Further, the fact that the original beneficiary pays any or all of the 
dues and assessments prior to the change of beneficiary does not modify 
or avoid the above statutory provision. 

(For other cases, see Insurance, Dec. Dig. § 780.) 
3. INSURANCE. 


Local statute fixing right of member of fraternal association to change 
beneficiary was conclusively presumed part of insurance contracts made in other 
states, where foreign laws were not pleaded or proved (Comp St. 1929, § 44—1217). 


Syllabus by the Court. 


It not being charged in the pleadings nor shown by the proof that the 
laws of other states, if pertinent, are other or different than those existent 
in this state, it is conclusively presumed that the aforesaid section 7920, 
Comp. St. 1922, which was in full force and effect at the dates involved 
herein, entered into and became a part of the respective insurance con- 
tracts here under consideration. 


(For other cases, see Insurance, Dec. Dig. § 587.) 
4. FRAUD. 
Party alleging fraud must prove it by clear and satisfactory evidence. 
Syllabus by the Court. 


“Fraud is never presumed, but must be established by the party 
alleging it by clear and satisfactory evidence.’ Hampton v. Webster, 
56 Neb. 628, 77 N. W. 50. 

(For other cases, see Fraud, Dec. Dig. § 58[1].) 


Appeal from District Court, Douglas County; Dineen, Judge. 

Action by Andrew Kernan against Stewart F. Kernan, impleaded with the 
Modern Woodmen of America. Judgment for plaintiff, and impleaded defendant 
appeals. 

Reversed and remanded, with directions. 

Battelle, Morgan, Strehlow & Anderson, of Omaha, for appellant. 

Smith, Schall, Wright & Sheehan, of Omaha, for appellee. 

Heard before Rose, Dean, Good, Thompson, and Eberly, JJ., and Leslie, 
District Judge. 

THOMPSON, J. 

This action was instituted by Arthur J. Kernan, hereinafter called appellee, 
against Stewart F. Kernan, appellant, and the Modern Woodmen of America, 
appellee, hereinafter referred to as insurer, to recover the sum of $1,000 on a 
certain fraternal benefit certificate of insurance issued by such insurer on the 
life of the father of the above named Kernans in the sum of $2,000 payable in 
equal amounts to each of such Kernans, and to have a certain subsequent cer- 
tificate issued to such father for the same amount, and made payable to the 
appellant alone, canceled and held for naught, which appellee alleged had been 
issued through fraud and circumvention. At the trial the insurer appeared and 
answered, pleading sufficient facts to absolve it from further contention as 
between the parties; alleging that it had paid to appellant $1,000 and that it be 
permitted to bring the other $1,000 into court to be disposed of as might on final 
hearing be found to be just and equitable, which was so ordered. The appellant 
for answer and cross-petition alleged, in substance, that the certificate made the 
basis of appellee’s claim had been canceled at the request of the father and 
another certificate issued and delivered by the insurer to such father, for the 
same amount, in which certificate the appellant was made the sole beneficiary, 
all in harmony with the terms of the certificate, by-laws of the insurer, and the 
law applicable thereto; and denied appellee’s allegations of fraud and circum- 
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vention. Appellant prayed, in substance, that the appellee’s petition be dismissed; 
that the $1,000 paid into court by the insurer be released and paid to him; and 
that appellee pay all costs. 

On submission of these issues the trial court found generally in favor of the 
appellee, except that out of the $1,000 paid into court the sum of $45.68 was 
ordered paid to appellant for dues and assessments advanced by him on the two 
certificates over and above his rightful share, and so entered decree. To reverse 
this judgment appeal is had. 


From an examination of the record, we find the following pertinent ‘facts 
reflected: On August 26, 1896, the father procured to be issued and delivered to 
him by the insurer (a fraternal beneficiary association of Illinois, and doing 
business in this state) a benefit certificate of insurance on his life for the sum of 
$2,000 payable at his death to his then wife. He complied with all the conditions 
of such insurance contract on his part up and until in February, 1911, when, he 
and his wife having separated, he surrendered such certificate and procured 
another ‘to be issued and delivered to him as a member of the Fremont, Nebraska, 
Camp of the insurer, for the same amount, designating therein as his beneficiaries, 
to the extent of $1,000 each, the two sons of the above indicated marriage, 
Arthur J. Kernan and Stewart F. Kernan, appellee and appellant herein respec- 
tively. The insured father paid the dues and assessments on such certificate until 
some time in 1915, when he was about to leave this state and take up his resi- 
dence in South Dakota, at which time he delivered the certificate to his aforesaid 
sons, who remained residents of this state. These sons agreed between them- 
selves, which was assented to by the father, that Arthur should make all pay- 
ments on the certificate coming due and payable in the even-numbered months 
and Stewart in the odd-numbered months. These arrangements continued and 
were fairly complied with by each son until in 1918, when it was agreed between 
these brothers that, during the time Stewart was serving in the United States 
navy, Arthur would pay all dues and assessments on the certificate from the 
time of Stewart’s leaving in July, 1918, until his return in June, 1919, which he 
did. On Stewart’s return he reimbursed his brother Arthur for all moneys so 
advanced. However, thereafter, Arthur failed and neglected to keep up his 
share of such payments, and Stewart was compelled to, and did, pay the same 
to the extent of $25.10; that Stewart becoming dissatisfied with the situation, 
communicated with Arthur by letter dated August 7, 1927, in reference thereto, in 
which letter, among other things, he stated to Arthur: “At this time you owe 
me $25.10 starting June, 1926, and including August, 1927.” Arthur neglected to 
pay, using as an excuse the claim that when Stewart was hard pressed for 
money he had advanced all dues and assessments, and now as he, Arthur, was 
hard pressed Stewart should make the payments. Thereupon Stewart forwarded 
the correspondence to the father at his home in South Dakota. After receiving 
and considering the same the father executed and forwarded to the insurer the 
necessary papers for the surrender of this joint certificate and the issuance in 
lieu thereof of a new certificate for the same amount payable to his son Stewart. 
This requested change was perfected by the insurer in September, 1927, and the 
new certificate forwarded to the insured. Thereafter Stewart paid all dues and 
assessment for something over a year, when the insured father died. 

The first certificate being only incidentally involved, was not introduced in 
evidence. However, we have before us the second and the third. 


[4] It will be noticed from the statement of the issues that it is admitted 
that the certificate made payable to the two sons was cancelled by the insurer 
at the request of the insured, and that the certificate made payable to the appel- 
lant alone was issued and delivered to insured in lieu thereof. However, in 
order to avoid the force and effect of this last certificate, the appellee urges 
that it was fraudulently procured by Stewart. The burden of proof of this 
fraud is carried by the appellee at all times. In the course of the opinion in 
Goodrich y. Equitable Life Assurance Society, 111 Neb. 616, 621, 197 N. W. 380, 
382, it is stated, “In the absence of proof, the court will not presume bad motives 
or bad faith.” We held in Hampton v. Webster, 56 Neb. 628, 77 N. W. 50, that 
“Fraud is never presumed, but must be established by the party alleging it by 
clear and satisfactory evidence.” This the appellee has wholly failed to do. 
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[1-3] Section 7920, Comp. St. 1922 (Comp. St. 1929, § 44—1217) provides: 
“No contract between a member and his beneficiary that the beneficiary or any 
person for him shall pay such member’s assessment and dues, or either of them, 
shall deprive the members of the right to change the name of the beneficiary.” 
This section was in full force and effect at the dates involved herein. There 
being nothing in the pleadings or the proof indicating that the laws of Illinois 
or South Dakota, if pertinent, are, or were, other than those existent in this 
state, it is conclusively presumed that the aforesaid section 7920 entered into 
and became a part of the respective insurance contracts involved in this instant 
case, and is controlling herein. The fact that the original beneficiary paid any 
or all of the dues and assessments prior to the change of beneficiary does not 
modify or avoid the above quoted statutory provision. Smiley v. Modern Wood- 
men of America, 112 Neb. 10, 13 (bottom of page), 198 N. W. 157. 

In Fisher v. Donovan, 57 Neb. 361, 77 N. W. 778, 44 L. R. A. 383, we held: 
“A certificate in a fraternal beneficiary society is a mere expectancy, and the 
beneficiary has no vested right therein. And, in Ogden v. Sovereign Camp, 
W. O. W., 78 Neb. 804, 111 N. W. 797, it was held: “Where the members of a 
fraternal beneficiary association have the right to designate and change the 
beneficiary, the beneficiary is not a party to the contract, and acquires no 
vested right therein during the life of the assured.” 

The case of Supreme Council of Royal Arcanum vy. Behrend, 247 U. S. 394, 
38 S. Ct. 522, 62 L. Ed. 1182, as reported in 1 A. L. R. 966, will be found instructive 
as to the matters involved herein, as well as to the legal difference between 
ordinary life insurance and that furnished by the fraternal benefit societies. 

The insured father was clearly within the law, as well as within his contract 
of insurance, in procuring the first and second certificates, respectively, to be 
canceled and the third certificate issued and delivered to him. Thus, the appellee 
is without just cause for complaint. 

The judgment of the trial court is reversed and the cause remanded, with 
directions to enter judgment in favor of the appellant and against the appellee, 
Arthur J. Kernan, for the $1,000 paid into court by the insurer, and to order that 
each party pay his own costs, including those of this court. 

Reversed. 


LOCKER v. METROPOLITAN LIFE INS. CO. No. 36. 


Court of Errors and Appeals of New Jersey. Oct. 20, 1930. 


151 Atlantic Reporter 627. 
1. INSURANCE. 
Material and fraudulent misrepresentation in application for life policy will 
avoid policy if containing provision making insured’s statements representations. 
Syllabus by the Court. 

Where a life insurance policy provides, as required by law, that “all 
statements made by the insured, shall, in the absence of fraud, be deemed 
representations and not warranties,” the policy will be avoided for a mis- 
representation in the application made a part thereof, if the misrepresenta- 
tion be material and fraudulent; that is to say, if it be the statement of 
something as a fact, which is untrue, and which the insured stated, know- 
ing it to be untrue, and with an intent to deceive, or which he stated 
positively as true, without knowing it to be true, and which has a tendency 
to mislead; such fact in either case being material to the risk. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 
2. INSURANCE. 
Misrepresentation when applying for life policy is material if influencing insurer 
in entering into contract, estimating risk, or determining premium. 
Syllabus by the Court. 

In life insurance, every fact which is untruly stated or wrongfully 
suppressed must be regarded as material to the risk, if the knowledge or 
ignorance of it would naturally and reasonably influence the judgment of 
the underwriter in making the contract at all, or in estimating the degree 
or character of the risk, or in fixing the rate of premium. 


(For other cases, see Insurance, Dec. Dig. § 255.) 
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3. INSURANCE. 

Insurer’s issuance of endowment policy on application for 20-payment life policy 
constituted counter proposal, and insured’s acceptance of endowment policy and 
payment of premiums consummated contract, rendering representations in applica- 
tion binding. 

Syllabus by the Court. 

Where the insured accepted a life insurance policy for $5,000 twenty- 
year endowment, on an application for a policy for $10,000 twenty-payment 
life, and paid the premiums thereon, the issuance of the policy constituted 
a counter proposal, and the acceptance of it by the insured, and the payment 
of the premiums thereon, consummated the contract which this resulted 
from such meeting of the minds, and the insured’s representations as to 
her health contained in part B of such application, which was attached to 
the policy, bound the insured as provided in the policy. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

4. INSURANCE. 

Photographic copy of application attached to life policy held substantial 

production, binding applicant to truth of representations. 
Syllabus by the Court. 

A life insurance policy stated that it was “issued in consideration of 
the application therefor, copy of which application is attached hereto 
and made a part hereof,” and the application, and the photographic copy 
thereof attached to the policy, stated plainly in its body that it was made 
by Anna Cavanagh, the insured. By reason of the carelessness of 
the photographer, the top parts only of the letters of the applicant’s signa- 
ture were reproduced; held that the copy attached to the policy was a sub- 
stantial reproduction of the application and served its purpose of binding 
the applicant to the truth of the statements made therein. 

(For other cases see Insurance, Dec. Dig. § 151[2].) 

Appeal from Circuit Court, Passaic County. 

Suit by Archie J. Locker against the Metropolitan Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Paul Rittenberg, of Paterson, for appellant. 

McCarter & English, of Newark (Conover English, of Newark, of counsel), 
for respondent. 

‘TRENCHARD, J. 

The trial judge directed a verdict for the defendant below, and the plaintiff 
appeals from the consequent judgment. 

The suit was on a policy of life insurance and the defense was fraudulent mis- 
representation. The statement made by the insured to the medical examiner in her 
application was dated May 19, 1927. The policy was dated May 25, 1927. The 
insured died August 22, 1927, of pulmonary tuberculosis. 

The fourth defense was that she was asked and had answered as follows: 
“5. Have you ever been an inmate of, or have you ever received treatment at an 
asylum, hospital, sanatorium or cure? If yes, give date, duration, name of: ail- 
ment and name of institution.—No.” 

The undisputed proofs were that insured had, prior to the date of making such 
statement in the application, been an inmate of and had received treatment at 
a hospital or sanatorium, namely, the New Jersey State Santorium for Tuberculosis 
at Glen Gardner, N. J. 


The sixth defense was that she had answered falsely that she had never suffered 
from disease of the lungs. 
The eighth defense was that she was asked and had answered as follows: 


“(g) Have you consulted a physician for any ailment or disease not included in 
your above answer ?—No.” 


The undisputed proofs were that the insured had prior to the date of making 
such statement in her application, consulted physicians for an ailment or disease 
not included in her above answer, namely, for pulmonary tuberculosis. 

The ninth defense was that she was asked and had answered as follows: “13. 
What physician or physicians, if any, not named above, have you consulted or 





Life] Locker v. Metropolitan Life Ins. Co. 


been treated by within the last 5 years and for what illness or ailment? If none 
so state—None.” 

The undisputed proofs were that insured, within five years prior to the date of 
the statement, had consulted and been treated by physicians for an illness or ail- 
ment, namely, pulmonary tuberculosis, and had failed to name in her statement such 
physicians, who were Drs. Becker, Hagen, Gutowski, and Gramsch. 

In her application the insured had given herself a clean bill of health. As a 
matter of fact, it appeared conclusively that she had been continuously suffering from 
tuberculosis, beginning with April of 1925; had been treated for it by Dr. Becker 
of Paterson; had been advised by Dr. Hagen of the tuberculosis clinic of the 
Paterson board of health to go to Glen Gardner Tuberculosis Sanatorium; had gone 
to Glen Gardner where she remained from May 6, 1925, to September 23, 1925. She 
did not tell the company’s medical examiner, Dr. McCamey, any of these facts, al- 
though he asked her the appropriate questions to elicit that information. The proofs 
show conclusively that these statements were untrue and known by her to be un- 
true, were made with an intent to deceive, and were material to the risk. 

We think that the trial court properly direct a verdict for the defendant. 

The policy provides as follows: 

“This policy is issued in consideration of the application therefor, copy of which 
application is attached hereto and made part hereof. * * *” 

“This policy and the application therefore constitute the entire contract be 
tween the parties, and all statements made by the insured, shall, in the absence of 
fraud, be deemed representations and not warranties, and no statement shall avoid 
this policy or be used in defense of a claim hereunder unless it be contained in 
the application therefor and a copy of such application is attached to this policy 
when issued.” 

[1,2] The case is almost identical with that of Kerpchak v. John Hancock 
Mutual Life Insurance Company, 97 N. J. Law, 197, 117 A. 836, 837, in this court. 
Therein it was pointed out that, where, as here, a policy provides, as required by 
our Insurance Law, that “all statements * * * made by the insured shall, in the ab- 
sence of fraud, be deemed representations and not warranties,” the policy will be 
avoided for misrepresentation in the application, made a part thereof, if the mis- 
representation be material and fraudulent; that is to say, if it be the statement of 
something as a fact, which is untrue, and which the insured stated, knowing it to be 
untrue, and with an intent to deceive, or which he stated poositiv ely as true, without 
knowing it to be true, and which had a tendency to mislead; such fact in either case 
being material to the risk. We also therein held that every fact which is untruly 
stated or wrongfully suppressed must be regarded as material if the knowledge 
or ignorance of it would naturally and reasonably influence the judgment of the 
underwriter in making the contract at all, or in estimating the degree or character 
of the risk, or in fixing the rate of premium. 

The application of these rules to the facts of the present case justify the di- 
rection of the verdict for the defendant. See, also, Prahm v. Prudential Insur- 
ance Co., 97 N. J. Law, 206, 116 A. 798. 

We pause to remark that there is no evidence, not even a suggestion, in this 
case of lack of intelligence or undertaking of the insured, as was the situation in 
Guarraia v. Metropolitan Life Ins. Co., 90 N. J. Law, 682, 101 A. 298; and in 
Woynarowski v. Metropolitan Life Ins. Co., 130 A. 544, 3 N. J. Misc. R. 1066. 

[3] The appellant argues that the plaintiff is not bound by the fraudulent re- 
presentations made by the insured as set forth in the application for the policy. He 
says the application annexed to and made a part of the policy is not the applicatien 
upon which the policy was issued, because (1) the application was for a $10,000 
twenty-payment life policy, and a $5,000 twenty-year endowment policy was issued; 
and (2) the copy of the application annexed to and made a part of the policy is 
not a copy of the application on which the policy was issued. 

We think that the application annexed to and made a part of the policy is 
the application upon which the policy was issued. 

As we have pointed out the policy states that “this policy is issued in consider- 
ation of the application therefor, copy of which application is attached hereto and 
made a part hereof,” and that “this policy and the application therefor constitute 
the entire contract between the parties.” 

Part B of the application contains the statement to the medical examiner with 
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respect to the insured’s health, etc. It is quite distinct from part A of the application 
which contains statements as to the amount and plan of insurance desired and facts 
other than those relating to the health of the insured. 

The policy issued to and accepted by the insured was identical with the request 
of the insured, except that it was a $5,000 twenty-year endowment policy, whilst 
that desired by the applicant was $10,000 twenty-payment life. 

The beneficiary named as requested was the insured’s brother, Archie J. Locker, 
who is the plaintiff. 

The appellant’s argument is that, because the policy differed from the ap- 
plication in the respects stated, there is no relation between the application and the 
policy, and that the questions and answers contained in part B of the application, 
made to the medical examiner, were not binding on the insured, and therefore are 
not binding on the plaintiff. 

It may be assumed, as appellant argues, that an application for insurance with- 
out more is simply a request or proposal for a policy. But here the defendant 
company was willing to issue her a policy, but for a less amount and of somewhat 
different plan than the one desired. She acquiesced in the change, and the com- 
pany did issue the policy in’ suit on her application, which she accepted and paid the 
premiums thereon. The fact that the insured accepted the policy for a less amount 
and on a somewhat different plan on the application originally made, and paid 
the premiums thereon, is a complete answer to the appellant’s contention. Assum- 
ing again, as appellant argues, that the issuance of the policy in suit was, in effect, 
the rejection of the offer of the insured to accept the policy applied for, neverthe- 
less, the issuance of the policy as written, and the acceptance of it by the insured, 
constituted the making by the company of a counter proposal which became a con- 
summated contract upon such meeting of the minds. 32 C. J. p. 1104, § 191; p. 1107, 
§ 196; p. 1236, § 409, and cases there cited. 

In other words, where there is in legal effect a counter offer made by the com- 
pany which is accepted by the applicant, and the policy is delivered and accepted and 
the premium paid, a binding contract results according to the terms of the policy. 
There is no dispute in the case at bar that the policy in suit was issued, that it was 
accepted by the insured, and that she paid the premiums on it. Nor can there be 
any doubt that the policy was issued upon the application made and signed by the 
applicant, copy of which is annexed to and made a part of the policy by its very 
terms. 


The appellant says that the defendant did not accept the proposal of Anna 
Cavanagh, because it did not issue the policy for which application was made. But 
the fact is that the company acting upon such application expressed its willingness 
to and did issue to her the policy in suit, which policy she accepted and upon which 
she paid premiums. It must be kept in mind that there is a distinction between 
part A and part B of the application. 

Part B of the application would be the same whether the one at first desired 
or the one actually issued was under consideration. 

The distinction between parts A and B of applications of this character was 


commented on by this court in Dimick v. Metropolitan Life Ins. Co., 69 N. J. Law, 
384, 55 A. 291, 62 L. R. A. 774. 


Of course the policy was issued upon that application. No other application 
was ever submitted to the company, and no statements were made to the company’s 
medical examiner other than those contained in part B which is annexed to and 
made a part of the policy. It would be absurd to say in the face of the record 
that the policy was issued without any application therefor. We believe that it is 
common knowledge that policies of life insurance are issued on written applications ; 
that the insurance companies rely on the statements made therein, with respect to 
the physical condition of the applicant in passing upon the request, and that “life in- 
surance companies do not accept for life insurance tubercular persons.” Duff v. 
Prudential Ins. Co., 90 N. J. Law, 646, 101 A. 371, 372. It cannot be reasonably 
contended that the misstatements of the insured in the application for the insurance 
policy did not induce the contract of insurance. On the contrary, the plain im- 
plication is that the policy which was issued was issued upon the faith of the state- 
ment made in the application submitted. The fact that the applicant was content 
to accept the policy issued and pay the premiums thereon indicates her acquiescence 
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in the change which the company made, and shows that she was content to accept 
the policy issued upon the application which she made. 

Appellant’s reliance is upon the case of Aetna Indemnity Co. v. J. R. Crowe 
Coal & Mining Co. (C. C. A.) 154 F. 545. That case is readily distinguishable from 
the case at bar. There the court pointed out that the statement relied upon to de- 
feat recovery was made in connection with an application for a different bond, and 
that there was no relation between it and the renewal contract sued on. Here the 
policy sued on was the very policy which was issued as a result of the application 
which was made by the insured for the benefit of the plaintiff. In the Aetna Case 
the contract sued on was an entirely different contract from that for which ap- 
plication was made, and the contract there sued on had been made and was in ex- 
istence long before the application for the policy which was not issued was made. 
This application which she made contained material statements on her part de- 
In the case at bar the insured made only one application to the insurance company. 
signed to influence the insurance company in issuing the policy. Upon the faith of 
those statements the policy in suit was issued. Such statements the insured knew 
to be untrue when she made them. It is idle now to argue that the application 
which was made and upon the faith of which the policy in suit was issued was not 
the application on which the policy was issued. The proofs show that the policy 
in suit was issued upon this application. A copy of the application is annexed to 
and made a part of the policy. That negatives the idea that any other application 
could have been made for this policy, or that no application was made for this 
policy. There is no proof or suggestion that any other application was made. 

[4] But the appellant contends that the copy of the application annexed to the 
policy and made a part thereof is not a copy of the application upon which the 
policy was issued. 

We think that the contention is without merit. It has for its only foundation 
the fact that in the copy the complete signature of the applicant is not reproduced. 

It appears that the copy of the application, both parts A and B, annexed to the 
policy, is a photograph of the original. The only difference between the photograph 
and the original is that the photograph of the signature of the applicant, Anna 
Cavanagh, because of the carelessness of the photographer, does not include the 
whole signature, the top part of the letters only being reproduced. It was, never- 
theless, we think, a substantial reproduction of the application and served its pur- 
pose of binding the applicant to the truth of the statements therein. The policy 
stated that it was “issued in consideration of the application therefor, copy of which 
application is attached hereto and made a part hereof,” and the application, and the 
copy thereof attached to the policy, stated plainly in its body that it was made by 
Anna Cavanagh, the insured. 

These conclusions in effect dispose of every question raised and argued and re- 
quiring comment. 

The judgment below will be affirmed, with costs. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Camp- 


bell, Lloyd, Case, Bodine, and Daly and Judges Van Buskirk, McGlennon, Kays, 
Hetfield, Drear, and Wells. 


For reversal: None. 


PURCARO v. GRAND LODGE OF THE STATE OF NEW JERSEY, 
ORDER SONS OF ITALY IN AMERICA. (No. 60.) 
Court of Errors and Appeals of New Jersey. Oct. 20, 1930. 


151 Atlantic Reporter 751. 
INSURANCE. 

Heir, having failed to appeal to Grand Council from committee’s refusal, as 
provided by by-laws, held not entitled to recover death benefit from fraternal 
society. 

: The by-laws of the Grand Lodge provided that heirs of a member 

to whom a committee shall refuse to pay the death benefit can appeal to 

the Grand Council of the state, and that they must first submit their claim 

to the tribunals of the order before proceeding in the civil courts. 

Deceased was punished by expulsion from the local branch for alleged 

public abuse of the order after a hearing had by the arbitration committee 
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of the local branch, and the refusal to pay death benefit was based upon 
the expulsion of decedent. 


(For other cases, see Insurance, Dec. Dig. § 805[1].) 


Appeal from Supreme Court. 

Action by Maria Purcaro against the Grand Lodge of the State of New 
Jersey, Order Sons of Italy in America. From a judgment in favor of plain- 
tiff, defendant appeals. 

Reversed. 

Anthony R. Finelli, of Newark, for appellant. 

Feder & Rinzler, of Passaic, for respondent. 

GuMMERE, C. J. 

The plaintiff below is the widow of Domenico Purcaro, deceased. The 
latter was a member of a subordinate, or local, branch of the defendant cor- 
poration, and in December, 1927, he was expelled from the order. He died 
the following February. The plaintiff’s claim is that the expulsion of her 
husband from the order was illegal; that, consequently, her husband was a 
member of the order in good standing at the time of his death; that, this being 
so, she is entitled to be paid the death benefit provided by the laws of the 
order; and that the defendant has refused to make this payment. The present 
suit was instituted by her for the recovery of the death benefit. The case was 
tried, by consent, before the court without a jury, and it found in favor of the 


plaintiff. The Grand Lodge has appealed from the judgment entered in accord- 
ance with this finding. 


It appears from the state of the case that Purcaro was punished by expulsion 
from the local branch for public abuse of the order, this being the punishment 
provided by its by-laws for such conduct; that the expulsion was directed after 
a hearing had by the arbitration committee of the local branch, and a finding by 
that committee that Purcaro had been guilty of the abuse of the order charged 
against him; and that the refusal to pay the death benefit to the plaintiff was 
based upon her husband’s expulsion from the Order. 


Article 28 of the General Laws of the Grand Lodge provides that heirs of a 
member to whom a committee shall refuse to pay the death benefit, for reasons 
contemplated by the by-laws of the order, can appeal to the Grand Council of 
the state; and that they must first submit their claim that the refusal was 
without legal justification to the tribunals of the order before proceeding in the 
civil courts. The principal ground upon which a reversal of the judgment is 
sought by the appellant is that, by force of this article, the plaintiff, whose 
rights, if any, arise solely out of her husband’s membership in the order, cannot 
maintain a suit in a court of law to recover the amount she claims to be due her 


as a death benefit until she has first appealeed to the tribunals of the order; and 
it is admitted that this she has not done. 


We consider that appellant’s contention is well founded. In Ocean Castle 
v. Smith, 58 N. J. Law, 545, 33 A. 849, the Supreme Court, after having pointed 
out that there appears to be no reasonable ground for denying that organizations 
like that of the present appellant may provide methods for hearing the con- 
troversies of their own members, and that the members may bind themselves to 
have recourse thereto in the first instance and before invoking the civil courts, 
held that members of such associations may agree to submit their grievances 
in the first instance to an internal tribunal of theeir own, and that, having so 
agreed, they may be held to it, and cannot, against the protest of the association, 
maintain a civil action against it until the condition precedent has been, in legal 
contemplation, complied with. That case having been brought into this court on 
review, we affirmed the doctrine laid down by the Supreme Court; and the 
soundness of the principle has never been questioned in our later decisions. 59 
N. J. Law, 198, 35 A. 917. That this principle applies not only to a member of 
the organization, but also to the heirs of a member whose rights arise solely out 
of the contract between such member and the order, cannot, we think, be doubted. 


For the reason stated, we conclude that the judgment under review should 
be reversed. 


For affirmance: None. 
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For reversal: The Chancellor, The Chief Justice, Justices Trenchard, Lloyd, 
Case, and Bodine, and Judges Van Buskirk, McGlennon, Kays, Hetfield, and Dear. 


MINSKER v. JOHN HANCOCK MUT. LIFE INS. CO. 
Court of Appeals of New York. Sept. 30, 1930. 
173 Northeastern Reporter 4. 
1. INSURANCE. 


Applications, statements, and agreements, to be effective as part of policy, 
must be physically indorsed thereon or attached thereto (Insurance Law, § 58). 

(For other cases, see Insurance, Dec. Dig. § 151[1, 2].) 

2. INSURANCE. ; 

Insured is under duty to read policy and have corrections made, if application 
does not contain correct answers (Insurance Law, § 58). 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

3. INSURANCE. 

False answers in written application attached to life policy, with respect to 
medical advice and hospital treatment, as matter of law defeated recovery, 
though insured gave truthful oral answers (Insurance Law, § 58). 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 


Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by Anna Minsker against the John Hancock Mutual Life Insurance 
Company. Judgment for defendant was affirmed by the Appellate Division 
(227 App. Div. 846, 237 N. Y. S. 839), and plaintiff appeals. 

Affirmed. 

Ernest D. Leet, Robert H. Jackson, and John E. Durkin, all of Jamestown, 
for appellant. 

Clarence G. Pickard, of Jamestown, for respondent. 

Husss, J. 

On October 2, 1926, the defendant issued a life insurance policy for $10,000 
upon the life of Eli Minsker, plaintiff's husband, in which she was named as 
beneficiary. Within one year thereafter and upon July 15, 1927, the insured died 
of nephritis and endocarditis. Proof of death was duly served. The defendant 
denied liability upon the policy, but tendered a return of the premium paid 
thereon. The complaint herein is in the usual form, except that in the sixth 
paragraph it alleges, in anticipation of the defense that the insured had made 
false answers to questions in regard to previous consultations with and treatment 
by physicians and at a medical institution, that the answers to such questions 
were truthfully made to the defendant’s local agent and medical examiner and 
that they had full knowledge of the facts. 

The answer alleges breach of warranty and material false representations. 
The written application for the policy, in part B. statement to medical examiner, 
contains the two following questions: 

“14. Have you had any medical advice during the past five years? State 
every instance with illness, dates, duration, severity and results and the names 
and addresses of the physicians who treated you. 

“15. Have you ever received or applied for treatment at any hospital, dis- 
pensary, sanitarium, cure or other institution?” 


The insured answered each of those questions “No.” It is undisputed that 
both answers were false. It clearly appears that on several occasions within a 
few months before the application was signed the insured received medical advice 
from at least three different physicians, who each treated him professionally and 
prescribed for him, and that on such occasions he was ill. On one occasion 
when ill he attended the Cleveland Clinic located at Cleveland, Ohio, was under 
observation by a physician in that medical institution, and was prescribed for by 
said physician. The nature of his illness and the remedies prescribed by the 
physicians were not disclosed. Testimony in regard to those matters was ex- 
cluded upon the objection of plaintiff's counsel, upon the ground that it was 
incompetent under section 352 of the Civil Practice Act. 

The position of the appellant is that the false answers as written to the 
two questions quoted do not affect the validity of the policy, as the insured 
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orally imparted the correct and truthful answers to the defendant’s local agent 
and medical examiner, and that the evidence does not disclose a fraudulent 
breach of warranty or material false representation, as it does not appear that 
the insured was treated by a physician for any serious physical ailment, and 
that it must be presumed that he was not; as his son testified that he had been 
continuously in good health for five years before the policy was issued. 

Prior to January 1, 1907, when section 58 of the Insurance Law (Consol. 
Laws, c. 28) became effective, the courts of this state had decided in numerous 
cases that, if the medical examiner of a life insurance company was truthfully 
told, by the applicant for a policy, of facts which under the terms of a policy 
would make it void if not noted upon it, the company could not avail itself of 
the defense that such facts were not stated in the policy, the underlying prin- 
ciple being that it would be a fraud upon the insured to accept pay for a policy 
which the company through its agent knew was void when delivered. Such was 
the case of Sternaman v. Metropolitan Life Ins. Co., 170 N. Y. 13, 62 N. E. 763, 
57 L. R. A. 318, 88 Am. St. Rep. 625. The Federal Supreme Court adopted a 
different view, and held that a void policy could not be made valid by parol 
testimony to the effect that the company’s agent had knowledge of the true facts 
and that the answers as written in the application were incorrectly written by 
the company’s agent. Northern Assurance Co. v. Grand View Building Ass’n, 
183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213. Section 58 of the Insurance Law 
(Laws of 1906, c. 326), reads in part: “Every policy of insurance issued or deliver- 
ed within the state on or after the first day of January, nineteen hundred and 
seven, by any life insurance corporation doing business within the state shall 
contain the entire contract between the parties and nothing shall be incorporated 
therein by reference to any constitution, by-laws, rules, application or other 
writings unless the same are indorsed upon or attached to the policy when 
issued; and all statements purporting to be made by the insured shall in the 
absence of fraud be deemed representations and not warranties. Any waiver of 
the provisions of this section shall be void.” 

After the enactment of that statute, the case of Sternaman y. Metropolitan 
Life Ins. Co., supra, and others to the same effect, ceased to be authority upon 
the question in an action upon a life insurance policy issued by a “life insurance 
corporation doing business within the state,” when a copy of the application was 
indorsed upon or attached to the policy. The statutory rule superseded the 
court-made rule. 

It should be noted that the statute applies only to life insurance corporations 
and not to other insurance companies or associations. Baumann vy. Preferred 
Accident Ins. Co. of New York, 225 N. Y. 480, 122 N. E. 628. 

Prior to the enactment of section 58, a breach of warranty constituted an 
absolute defense to an action on a policy, even though the warranty related to 
an immaterial matter, but a misrepresentation, to constitute a defense as a 
matter of law, must have related to a material matter. Eastern Dist. Piece Dye 
Works v. Travelers’ Ins. Co., 234 N. Y. 441, 449, 138 N. E. 401, 26 A. L. R. 1505; 
Vance on Insurance (2d Ed) §§ 113, 114, pp. 389, 390, also pages 359, 360. 


Since the enactment) of section 58, a statement by the insured, though in- 
corporated into the policy, will be interpreted as a representation rather than a 
warranty, at all events in the absence of fraud, and so, even though erroneous, 
will not vitiate the policy unless material to the risk. 


[1] The policy must now contain the entire contract. - All applications, 
statements, and agreements, if they are to have effect as a part of the policy 
(Jefferson Ins Co. v. Cotheal, 7 Wend. 72, 81, 22 Am. Dec. 567; Vance on Insur- 
ance, supra), must be physically indorsed thereon or attached thereto, so that the 
insured when he receives a policy may know all of its terms by reading it or 


having it read (Archer v. Equitable Life Assur. Society of United States, 218 
N.Y 598) 112 NOE 433): 


Prior to 1907, life insurance companies were not required to attach to their 
policies a copy of the application, but might embody it in the contract by refer- 
ence merely. The insured by reading his policy could not ascertain that the 
medical examiner had incorrectly recorded his answers. Since 1907, the insurer 
is under a duty to indorse or attach the application if the statements therein 
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contained are to have contractual effect, or even the effect of a collateral repre- 
sentation. Archer v. Equitable Life Assur. Society of United States, supra. 

[2] When an insured receives a policy, it is his duty to read it or have it 
read, and, if an application incorporated therein does not contain correct ans- 
wers to the questions asked by the medical examiner it is his duty to have it 
corrected. In such circumstances a recovery will no longer be permitted be- 
cause the medical examiner incorrectly recorded the applicant’s answers or be- 
cause the insured was unable to read or neglected to read the policy. 

[3] The answers to questions 14 and 15 as written and annexed to the policy 
establish as a matter of law that they are material to the risk. The plaintiff is 
bound by the answers as written, since the application was physically annexed to 
the policy of insurance, which she received from the insurer. Being a part of 
the policy, the statements in the application had at least the effect of erroneous 
and material representations under the rule at common law. Bollard v. New 
York Life Ins. Co., 98 Misc. Rep. 286, 162 N. Y. S. 706, affirmed, 182 App. Div. 
915, 168 N. Y. S. 1102, affirmed, 228 N. Y. 521, 126 N. E. 900; Travelers’ Ins. Co. v. 
Pomerantz, 246 N. Y. 63, 158 N. E. 21; Stanulevich v. St. Lawrence Life Ass’n, 
228 N. Y. 586, 127 N. E. 315. 

The judgment should be affirmed, with costs. 

Cardozo, C. J., and Pound, Crane, Lehman, Kellogg, and O’Brien, JJ., concur. 

Judgment affirmed. 


DUNST v. STANDARD ACC. INS. CO. OF DETROIT, MICH. 
Supreme Court, Appellate Division, Second Department, Oct. 10, 1930. 
245 New York Supplement 1. 
1. INSURANCE. 

Insured’s executrix, though not entitled to know physicians, was entitled to 
know disease insurer claimed insured had and concealed in application. 

(For other cases, see Insurance, Dec. Dig. § 644). 

2. INSURANCE. 

Insured’s executrix, though not entitled to know physicians, was entitled to 
know, by bill of particulars, disease for which insured was treated during period 
mentioned in application. 

(For other cases, see Insurance, Dec. Dig. § 644). 


Action by Annie Dunst, as executrix of the estate of Meyer Dunst, deceased 
against the Standard Accident Insurance Company of Detroit, Mich. From an 
adverse order, plaintiff appeals. 

_ Reversed on the law and facts, and motion granted to extent indicated in 
opinion. 

Argued before Lazansky, P. J., and Kapper, Carswell, Scudder, and 
Tompkins, JJ. 

Solomon H. Bauch, of New York City, for appellant. 

Albert R. Eberlein, of New York City, for respondent. 

Per CurRIAM. 

[1, 2] Order reversed upon the law and the facts, with $10 costs and disburse- 
ments, and motion granted, with $10 costs, to the extent that the defendant fur- 
nish a bill of particulars setting forth: (1) The infirmity, defect, disease or dis- 
order, mental or physical, which it will be claimed decedent had and as to 
which he is alleged to have made a misrepresentation in answering “No” to the 
question “M. (c)” in the application attached to the policy of insurance, as set 
forth in the first separate and distinct defense; and (2) a statement showing for 
what and when decedent was medically or surgically treated during the five 
years mentioned in question “O” in the application attached to said policy, as 
set forth in the second separate defense, as to which decedent is alleged to 
have made a misrepresentation by his answer “None.” As to (1): Plaintiff is 
entitled to know what disease defendant will claim the decedent had. This 
will not be a disclosure of proof of the fact. As to (2): While plaintiff is not 
entitled to know the names of the physicians or surgeons, she is entitled to be 
advised, by a bill of particulars, of the disease for which the decedent was 
medically or surgically treated during the five years mentioned in the question, 
and the time of such treatment. 
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LIGHTNER v. KNIGHTS OF KING SOLOMON et al. No. 120. 
Supreme Court of North Carolina. Oct. 8, 1930. 
155 Southeastern Reporter 158. 
1. INSURANCE. 


That premiums on policy of lodge members were accepted for seven years 
without questioning her age, indicated negligence, as regards liability for death 
benefits. 

Evidence disclosed that notice of death, giving member’s age as 56 
years, was signed both by officer of parent lodge and officer of local lodge. 
Constitution of lodge required that age be correctly stated, and if not, bene- 
ficiary could recover only amount actually paid. Head of endowment de- 
partment, with knowledge that member was over age, issued check which 
local secretary transferred to beneficiary who, in secretary’s presence, in- 
dorsed check to plaintiff for funeral expenses. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

2. INSURANCE. 

Lodge accepting premiums on policy for seven years without questioning 
member’s age held estopped to claim misrepresentations as to age. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

Appeal from Superior Court, Wayne County; Small, Judge. 

Action by L. T. Lightner against the Knights of King Solomon and another. 
Judgment for plaintiff, and defendant named appeals. 

No error. 

The issues submitted to the jury, and their answers thereto, were as follows: 

“1. In what amount is the defendant, Knights of King Solomon, indebted to 
the plaintiff on account of the check sued on in this cause? Answer: $326.50, 
with interest at 6% from March 16, 1928. 

“2. In what amount is the defendant, Rosa Armwood, indebted to the 
plaintiff on account of her endorsement of the said check? Answer: $326.50, with 
interest from March 16th, 1928.” 

The court below charged the jury as follows: “Gentlemen of the jury, upon 
the conclusion of all the testimony, and after due consideration by the Court, the 
Court has come to the conclusion that the plaintiff is entitled to a peremptory 
instruction; therefore, the Court instructs you that if you believe all the testi- 
mony and find the facts to be as testified to, and so find them to be true by the 
greater weight of the evidence, it would be your duty to answer the first issue, 
$326.50, with interest from March 16, 1928. (If you gentlemen can’t remember 
this, you may take it down on a piece of paper, $326.50 with interest from March 
16, 1928, and answer the second issue, $326.50. with interest from March 16, 1928).” 
To the latter part of this charge in brackets, the defendant, Knights of King Solo- 
mon, excepted and assigned error. 

Judgment was rendered on the verdict. Defendant Knights of King Solomon 
made numerous exceptions and assignments of error, and appealed to the Su- 
preme Court. The material assignments of error and necessary facts will be set 
forth in the opinion. 

J. Faison Thomson, of Goldsboro, for appellant. 

Langston, Allen & Taylor, of Goldsboro, for appellee. 

CLARKSON, J. 


The defendant Knights of King Solomon issued two policies on life of Emma 
Watson, the beneficiary was Rosa Armwood, her daughter. One was for $200, 
and the other for $125; total, $325. Notice of death to the Grand Lodge, Knights 
of King Solomon stated that Emma Watson died on December 14, 1927, and was 
initiated in 1919, “ this member was paid up at death,” and that “the age of the 
deceased was 56 years.” This was signed by L. W. Williams, H. P. (high priest), 
and Amos Artis, secretary. This notice was sworn to and subscribed to by said 
officials. 

C. F. Rich, head of the endowment department and secretary, issued a vouch- 
er and had a check made payable to Rosa Armwood, the beneficiary, for $325, on 
March 9, 1928, On the face of the check was the following: “Death benefits on 
life of Emma Watson.” Plaintiff is a funeral director, and buried Emma Wat- 
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son. Rosa Armwood, on December 24, 1927, transferred and assigned her rights 
in the insurance to the amount of $196.50, due by her for burying her mother, to 
the plaintiff, and authorized the secretary of the Knights of King Solomon Lodge, 
Ames Artis, to pay over the above mentioned amount to plaintiff. 

The constitution of the Knights of King Solomon contained the following: 
(a) No person shall be initiated in this Lodge, under 18 years of age or over 
55 years of age, who is not of good moral character, sound in mind and body, 
producing a Physician’s Certificate, of that fact, and a believer in the Supreme Be- 
ing. * * * (c) Ages must be correctly stated in application and any false state- 
ment of age, either in application or death proof, shall entitle the beneficiary to 
amount paid in only, plus 6 per cent. interest. (d) The full amount of $150.00 
shall be the total insurance due on all members of the order who joined over 
50 years of age, and the return of premiums, plus 6 per cent. interest on all who 
joined over 55 years of age.” 

The mutual benefit certificate on the life of Emma Watson, contained the 
following: “(3) If the material representations in application for insurance 
are false, no benefits will be paid. If the age is incorrectly given, the benefits to 
be paid will be adjusted to correspond with correct age.” 

It was contended by defendant, Knights of King Solomon, that Emma Wat- 
son was over the age of 55 when the policies were issued. That plaintiff and 
beneficiary. Rosa Armwood, with this knowledge conspired to defraud the de- 
fendant Knights of King Solomon, and obtain $325, more than the policy allowed 
in such cases. The plaintiff denied this. Rosa Armwood, a witness for defend- 
ant was asked: 

“Did you tell a story about your mother’s age? Answer: No, sir. 

“Q. To get this check from the company? Answer: No, sir, because I don’t 
know Mama’s age. 

“Q. Did you agree with Lightner, did you and Lightner get together and 
agree to tell a story about her age? Answer: No, sir, I was not in the room 
when it was set down.” 

In the answer of defendant, we find the following: “That, not until after 
the death of Emma Watson, and not until December 14, 1927, did this defendant 
discover the fraud that was attempted to be perpetrated on it.” 

C. F. Rich, endowment secretary, testified for defendant, and, on cross-ex- 
amination by plaintiff, is the following: 

“Q. You swore at that time that you knew what you did know about it three 
months before this check was issued, didn’t you? Answer: No, sir. 

“Q. Isn’t that what it says? Answer: Yes, sir, that is true. 

“Q. That is what you swore to? Answer: Yes, sir.” 

It was in evidence that, after the voucher was issued by C. F. Rich, head 
of the endowment department and secretary, the check was received by Amos 
Artis, secretary of the lodge. Artis testied: “Nothing was said about the wo- 
man being too old to recover the insurance. Nobody mentioned her age at all. 
I never heard Lightner say anything about her age. * * * I delivered it to Rosa 


to be endorsed by her on account of Lightner’s assignment. All of that was ap- 
proved by me.” 


When the check was turned over to Rosa Armwood, Artis was present. Rosa 
Armwood indorsed the check to plaintiff. The check was for $325. Plaintiff 
had theretofore advanced $196. Plaintiff testified: “With the Secretary of the 
Local Lodge, I went, with the check, to Rosa Armwood’s house. She owed me 
$196.00, according to the assignment, so we took the check over, and I gave her 
$128.50 cash money out of my pocket, as the difference between the burial expenses 
and the check. She endorsed the check, and this is it. I then took the check 
to the bank and deposited it. After a while the check came back, saying that pay- 
ment had been stopped on it, including a protest fee of $1.50. I paid $326.50 and 
took the check up from the bank. I demanded the money of Rosa Armwood, 
and also wrote the head lodge about it.” 


Rosa Armwood, a witness for defendant, testified: “When the check came, 
on March 10th, Amos Artis brought it to my house. He was Secretary of the 
Local Lodge of the Knights of King Solomon. The check had been sent to him 
by the Insurance Department to be delivered to Rosa Armwood, and not to 
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Lightner. I endorsed the check because Lightner would not let me get my 
hands on it unless I did endorse it. He gave me $128.50. The check represent- 
ed insurance on my mother. I told Lightner that I did not know my mother’s 
age. I told Lightner that I did not know how old Mama was when she went 
into the Lodge.” 

[1] From the record it appears that Rich, the head of the endowment de- 
partment and secretary, issued the voucher with knowledge that Emma Watson was 
over age, and Artis, secretary of the local lodge, received the check and turned 
it over to Rosa Armwood, who indorsed it to plaintiff in Artis’ presence. Plain- 
tiff paid full value for it and deposited it in the bank. After this was done, al- 
though Rich in the answers swears that on December 14, 1927, he knew that Em- 
ma Watson was over age, the check was issued by him, and, after being issued, 
he then claims that he discovered that Emma Watson’s age was beyond the policy 
limit to receive $325, under the constitution of the defendant, the Knights of 
King Solomon. He then stopped payment of the check after plaintiff had pur- 
chased it for full value and without notice. From the record, we see no evi- 
dence of fraud on plaintiff’s part; he paid full value for the check, without know- 
ledge as to the age of Emma Watson. Then, again, the defendant Knights of 
King Solomon received premiums for some seven years from Emma Watson, with- 
out questioning her age. This indicates negligence. 

[2] From the record, we think the charge of the court below correct. The 
motions made by defendant for judgment as in case of nonsuit (C. S. § 567), were 
properly overruled. The other assignments of error as to exclusion of evidence, 
and the refusal to tender the issues submitted by defendant, from the view we 
take of this action, are not material. The exception to the court below instruct- 
ing the jury, “If you gentlemen can’t remember this, you may take it down on a 
piece of paper,” etc., is not material or prejudicial. 

We think from the record that defendant Knights of King Solomon is estop- 
ped on all the facts in this action. 

The principle is thus stated in American Exchange Nat. Bank v. Winder, 
198 N. C. at page 21, 150 S. E. 489, 491, citing numerous authorities: “Where 
the owner of personal property clothes another with the indicia: of title, or allows 
him to appear as the owner, or as having the power of disposition, an innocent 
third party dealing with the apparent owner will be protected.” Virginia-Carolina 
Joint Stock Land Bank v. Liles, 197 N. C. 413, 149 S. E. 377; Bank v. Clark, 
198 N. C. 169, 151 S. E. 102. 

There are errors as to certain dates in the record, which are not material. 

In the judgment, we find no error. 


McCOLGAN v. NEW YORK LIFE INS. CO. 


Court of Appeals of Ohio, Summit County. April 28, 1930. 
172 Northeastern Reporter 849. 
INSURANCE. 


If insured dies without giving notice of disability which authorizes waiver of 
premium, beneficiary may give notice under policy not specifying person to give 
notice. 

Syllabus by the Court. 


Where a life insurance policy provides for waiver of premium of 

premium in the event the insured is disabled as described in the policy on 

the day the premium falls due, if timely notice of such fact is given to the 

company, but is silent as to who shall give the notice, a beneficiary, if the in 

sured dies without giving the notice, may give the same. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Action by Maude McColgan against the New York Life Insurance Company. 
Judgment for defendant, and plaintiff brings error—[By Editorial Staff.] 

Reversed and remanded. 

Davis & Lipps, of Akron, for plaintiff in error. 

Garfield, Cross, MacGregor, Daoust & Baldwin, of Cleveland, and Ormsby, 
Kennedy & Vogel, of Akron, for defendant in error. 

PARDEE, J. 

The parties occupy the same relative positions in this court as in the Court of 
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Common Pleas, and will be designated in this opinion as plaintiff and defendant, as 
they were in that court. 

The plaintiff alleged in her petition that on the 25th day of May, 1926, the de- 
fendant executed and delivered to one Charlotte T. Dell a life insurance policy 
upon her life, in consideration of the annual premium then paid by her; that the 
defendant agreed to pay to the plaintiff, as beneficiary, the sum of $1,000 upon 
proof of death of said insured, if the policy was then in full force; that the next 
annual premium became due and payable on the 20th day of May, 1927, prior to 
the insured’s death, which occurred on July 9, 1927; that said premium was not 
paid; that the insured did not give notice of a disability; that notice of decedent’s 
permanent total disability before death and proof of death was forwarded by 
plaintiff to and received by defendant on Oct. 10, 1927; that for some time 
prior to May 20, 1927, and up to the time of the. death of the insured, she 
had been totally and permanently disabled by disease, and that by reason 
thereof and in accordance with the terms of the policy, the payment of the 
premium due on May 20, 1927, was waived—notice of decedent’s disability having 
been given by plaintiff to defendant within six months after default in the pay- 
ment of said premium; that said policy of insurance was in full force at the 
time of decedent’s death and that there was due. plaintiff the full amount of the 
policy, for which amount and interest she asked judgment. 

The defendant denied liability upon said policy, and the case came on for 
trial to a jury; and at the conclusion of plaintiff’s opening statement, which in- 
cluded, by agreement of the parties, the policy of insurance issued by defendant, 
the court, upon motion of the defendant, directed a verdict for said defendant and 
entered judgment thereon. The case is here on error to reverse that judgment. 

The only question presented for our consideration is whether the notice re- 
quired in said policy as to disability had to be given by the insured, or whether it 
could be given by the plaintiff as a beneficiary after the insured’s death, if given 
within the period of six months after default in the payment of the premium. The 
trial court took the position that said notice had to be given by the insured, and 
that therefore the plaintiff did not have a cause of action against said defendant. 


The policy of insurance contained, among other things, the following pertinent 
parts, to wit: 


“Total and Permanent Disability 


“Disability shall be considered total whenever the insured is so disabled by bodily 
injury or disease that he is wholly prevented from performing any work, from fol- 
lowing any occupation, or from engaging in any business for remuneration or profit; 
provided such disability occurred after the insurance under this policy took effect 
and before the anniversary of the policy on which the insured’s age at nearest 
birthday is sixty. 

“Upon receipt at the company’s home office, before default in payment of pre- 
mium, of due proof that the insured is totally disabled as above defined, and will be 
continuously so totally disabled for life, or if the proof submitted is not conclusive 
as to the permanency of such disability, but establishes that the insured is, and for 
a period of not less than three consecutive months immediately preceding receipt 


of proof has been, totally disabled as above defined, the following benefits will be 
granted: 


_ “(a) Waiver of Premium.—The company will waive the payment of any pre- 
mium falling due during the period of continuous total disability. * * * 


“In event of default in payment of premium after the insured has become to- 
tally disabled as above defined, the policy will be restored and the benefits shall be 
the same as if said default had not occurred, provided due proof that the insured is 
and has been continuously from date of default so totally disabled and that 
such disability will continue for life or has continued for a period of not less 


than three consecutive months, is received by the company not later than six 
months after said default.” 


By the petition and the opening statement of plaintiff’s counsel to the jury, it 
was claimed that the insured was totally and permanently disabled at the time the 
annual premium became due on May 20, 1927; that she had been so totally disabled 
prior thereto, and that said disability continued up to the time of her death; and 
that timely notice of these facts had been given defendant. All of the foregoing al- 
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legations, of course, were admitted to be true by the defendant when it made its 
motion. 

It will be seen by the terms of said policy, that provision is made (a) for giv- 
ing the company notice of total permanent disability prior to default in pay- 
ment of premium, and (b) for giving notice of total permanent disability after de- 
fault is made in payment of premium, if the insured was totally disabled at the 
time of default. 

In either event, the disability must, by the terms of said policy, be total and 
permanent or for a continuous period of not less than three consecutive months im- 
mediately preceding the company’s receipt of proof of disability, and during said 
period of disability the policy is continued in full force and effect if the disability 
occurred before default and notice is also given before default, or if disability oc- 
curred before default and notice is not given before default but i is given within six 
months thereafter. 

By the terms of the policy there were two persons interested in it as bene- 
ficiaries: the plaintiff and the insured, who, under the circumstances named therein, 
might be entitled to certain pecuniary benefits. It may be reasonably presumed 
that ordinarily the insured would be the one who would give the notice required to 
keep the policy in force in event claim were made that she was suffering from total 
disability; but if her death occurred during the period in which proof could have 
been made and she died without making such proof, why should the plaintiff, as the 
other beneficiary, be prevented from doing so? 

The policy was prepared and reduced to writing by the company; the insured 
did not have anything to do with its preparation; no opportunity was given to ne- 
gotiate terms or conditions different from the ones tendered; she had to accept or 
reject the policy upon the terms offered. The phraseology is unfortunate;. the 
policy attempts to provide only for permanent total disability, yet it obviously pro- 
vides for something less. The company now, after preparing its own contract, is 
seeking to add other terms and conditions to it which could easily have been in- 
serted before the contract was made. 

The policy provides for notice, but makes no provision as to who shall give 
the notice within the period specified. If the decedent had claimed permanent total 
disability and had given timely notice, the company would not now be contesting 
liability; but if she were so disabled at the time of default, how can the company 
be prejudiced because she did not give the notice? The important thing which fixed 
the right to have the policy continued in force was the disability at the time of de- 
fault, and without it, a notice given within the specified period would be of no 
avail. 

The policy being silent as to who shall give said notice, and there being no pro- 
vision that the notice shall be given during the lifetime of the insured, it is only 
reasonable to assume, in the absence of express declarations upon these subjects, 
that anyone interested in the policy as a beneficiary may give said notice, either 
before or after the death of the insured; and if one who has a right to give the 
notice dies during the period of limitation without having given the notice, of 
course the other beneficiary may do so within the limitation period, unless pre- 
vented by the terms of the policy. 

By the plain and unambiguous words of the policy, it is kept in full force in 
event the insured is totally disabled on the due date of a premium, if such disabil- 
ity continues for a definite period of time and timely notice of such total disability 
is given to the company. 

It being admitted by the defendant’s motion that the insured was so disabled 
and that the defendant received notice of that fact within the period of time fixed 
by the policy, it follows that the judgment. of the trial court was wrong. 

For the reasons stated the judgment is reversed and the cause remanded for 
further proceedings as required by law. 

Funk, P. J., and Washburn, J., concur in judgment. 
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AMERICAN INS. UNION et al. v. BEAVERS et al. 
No. 19435. 
Supreme Court of Oklahoma. Sept. 9, 1930. 
Rehearing Denied Oct. 28, 1930. 
2 Pacific Reporter 349. 
1. INSURANCE. 

Where life policy is ambiguous, construction most favorable to insured should 

be adopted. 
Syllabus by the Court. 
In the case of ambiguity in a life insurance policy, that construction 
is to be adopted which is most favorable to the insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Under contract transferring assets of mutual aid association, wherein trans- 
feree assumed transferor’s liability, suicide provision in policy issued by trans- 
feror held to control parties’ rights in case of insured’s committing suicide. 

Syllabus by the Court. 
A issued its policy of insurance to B, containing a provision avoiding 

the policy in the event the insured committed suicide. U., whose by- 

laws contained a provision avoiding policies issued by it where the insured 

committed suicide, sane or insane, assumed A’s liability under a contract 
with A, and a rider attached to B’s policy, couched in language susceptible 

of construction that U’s suicide provision should supplant A’s suicide 

provision in the policy, or that A’s suicide provision should continue for 

a period of time, during which the insured committed suicide. Under 

the facts stated in the opinion, it is Aeld that the rule set out in para- 

graph 1 of this syllabus applied, and thereunder the court properly held 
that A’s suicide provision controlled the rights of the parties. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

Commissioners’ Opinion, Division No. 2. 

Appeal from District Court, Harmon County; Frank Mathews, Judge. 

Action by Lois Beavers and another against the American Insurance Union 
and others. From an order granting a new trial on plaintiff's motion after 
judgment for plaintiffs, defendants appeal. 

Affirmed. 

J. D Karns, of Columbus, Ohio, and Snyder, Owen & Lybrand, of Okla- 
homa City, for plaintiffs in error. 

R. D. Miller, of Hollis, for defendants-in error. 

TEEHEE, C. 

In the trial court the parties to this cause occupied the reverse of their 
appellate positions. The case presented is this: 

On February 23, 1924, the Tillman County Mutual Aid Association, of 
Davidson, Okl., issued, in the form of a certificate of membership, its policy of 
insurance to §. L. Beavers, whereunder, upon the death of the insured, the 
insurer covenanted to pay to the beneficiaries, Lois Beavers and Robert G. 
Beavers, the parties plaintiff below, the sum of $2,000. By the policy, it was 
provided: “This membership certificate is issued by the association and accepted 
by the member subject to the constitution and by-laws of the association.” 

The by-laws of the association contained this provision: “This Association 
shall not be liable for any policy where the assured commits suicide or the 
beneficiaries is the direct cause of the death of the party insured.” 

The defendants H. G. Boyd and M. L. Tyson,’ who appear to be nominal 
parties both below and here, were president and secretary, respectively, of the 
association. 

On May 2, 1924, by contract, the defendant American Insurance Union 
acquired the assets of the association and assumed its liabilities. Omitting for- 
malities, the contract provided: 

“1. The Tillman County Aid Association hereby sells, assigns, sets over and 
conveys unto the said American Insurance Union, all of its property of every 
kind and character, and wherever situated, and delivers the same at the time of 
the signing and ensealing of these presents. 
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“2. The American Insurance Union, for and in consideration of the con- 
veyances evidenced by paragraph 1, hereby assumes all of the lawful obligations 
of the Tillman County Aid Association of every kind and character and agrees 
to assume and to pay the same according to the terms and tenor, force and 
effect of said obligations at the same times and in the same manner as the said 
Tillman County Aid Association ought to do and had this transfer, consolida- 
tion and merger not been made; it being understood that the said Tillman 
County Aid Association has and does hereby merge its existence with and 
into that of the American Insurance Union, save and except its franchise of 
being a corporation. 


“3. It is further understood that all members of the Tillman County Aid 
Association who are in good standing on the dates on which this contract is 
approved by both the Superintendents of Insurance of the States of Ohio and 
Oklahoma, shall at once ipso facto become members of the American Insurance 
Union without expense and without further medical examination, subject to the 


provisions of the Constitution and By-Laws of the American Insurance Union 
then in force or thereafter duly enacted. 


“4. Members of the Tillman County Aid Association shall have the privilege, 
and the same is hereby granted to each and every one of them of converting 
their respective benefit certificates or contract of insurance, without cost for 
like amount of effective insurance to any form of policy certificate or contract 
issued by the American Insurance Union, subject of the payments of premiums 
thereon in accordance with the table of rates governed by the policy selected at 
attained age; the benefits payable on converted policies to be the same as those 


paid to all other members of the American Insurance Union holding like policy 
certificates or contracts. 


“5. The American Insurance Union hereby agrees that it will charge the 
members of the Tillman County Aid Association no more, age for age, risk for 


risk, and protection for protection, than is paid by the other members of the 
American Insurance Union. 


“6. To the members of the Tillman County Aid Association is hereby granted 
an option to continue their old policies until June 1st, 1925 by paying mortuary 
assessments and expense charges as heretofore paid in accordance with the condi- 
tions in their circle policies and receive the benefits therein promised; after 
June Ist, 1925, members who have not exchanged their policies will receive 
amount of insurance, said premiums or assessments will purchase at attained age, 
based upon the whole life level rate table of the American Insurance Union. 


“7. In addition to the advantages and privileges above enumerated, the Ameri- 
can Insurance Union offers to each and every member of the Tillman County 
Aid Association, the opportunity and right, without any cost or expense what- 
ever for medical examination, policy fee or any other charge to increase the 
insurance they now hold to any amount they may desire up to twenty-five 
thousand dollars ($25,000) on any one life, provided they are at the time of re- 


questing said increase under sixty (60) years of age and can pass a satisfactory 
medical examination. 


“8. It is mutually agreed between the parties hereto, and the individual mem- 
bers of the said Tillman County Aid Association who accept membership in the 
American Insurance Union under this agreement that the American Insurance 
Union is to succeed and be subrogated to all the rights of said Tillman County 
Aid Association either in law or in equity in and growing out of all medical 
examination, warranties, applications, health certificates, reinstatements, waivers, 
membership certificates, contracts and obligations pertaining to said member- 
ship, and also be subrogated to any and all defenses to any claim under any 
policy issued by said Tillman County Aid Association, which defense would be 
available to said Tillman County Aid Association but for this merger and rein- 
surance of its membership; all said rights are as fully and completely assigned, 
transferred and saved to the American Insurance Union as if it had issued the 
policy to the member in the first instance and said member hereby consents and 
agrees that all medical examination, warranties, health certificates, reinstate- 
ments, waiver and contracts, policies and obligations pertaining to said member 





Life] American Ins. Union v. Beavers 55 


shall remain as binding on him to the American Insurance Union as formerly tx 
said Tillman County Aid Association. 

“9. The American Insurance Union shall be entitled to and shall receive all 
monthly premiums or assessments which have heretofore fallen due and have not 
been paid over to the officers of the Tillman County Aid Association and all 
premiums or assessments which may fall due hereafter from the members hereby 
reinsured, and said American Insurance Union shall be liable for all claims for 
death and disability which may arise hereafter in accordance with the terms of 
this contract.” 

On January 15, 1925, the insured was given notice by the defendant Ameri- 
can Insurance Union of the building force of this contract. The notice was in 
the form of a rider to be attached to the insured’s certificate of membership in 
the association with the copy of the contract printed on the reverse side. The 
rider provided as follows: 

“In consideration of the contract entered into by and detween the Tillman 
County Aid Association and the American Insurance Union on the 2nd day of 
May, 1924, whereby the membership of the Tillman County Aid Association was 
consolidated with the American Insurance Union, which contract the officers of 
the Tillman County Aid Association were duly authorized to execute by vote of 
the directors of the association held in the city of Frederick, Oklahoma, in 
compliance with the terms of said contract, and in consideration of the holder 
of the attached certificate making his payments as provided in the Constitution 
and By-Laws of the Association and in the Contract of Merger and consolidation 
and complying with the provisions of the Constitution and Laws of the Ameri- 
can Insurance Union now in force or that may hereafter be in force. The 
attached benefit certificate is hereby assumed by the American Insurance Union 
under the terms and conditions as set forth in paragraphs 4, 5, 6, and 7 of the 
contract printed on the back hereof. 

“It is understood and agreed that the attached certificate, the application 
for membership and the application for reinstatement, if any, the contract of 
consolidation reprinted on the back hereof, this Rider and Contract, the By- 
Laws of the Tillman County Aid Association and the By-Laws of the Board of 
Directors thereof as hereinabove provided and the Constitution and Laws of 
the American Insurance now in force or that may hereafter be in force shall 
constitute the contract of beneficial membership between the American Insur- 
ance Union and the holder of the attached certificate and his beneficiary or 
beneficiaries.” 

The constitution and by-laws of the American Insurance Union contained 
this provision: 

“Suicide or death by one’s own hand, whether sane or insane, within two 
years after becoming a beneficial member is a risk not assumed by the Society, 
and its only liability in such event shall be for the payment to the beneficiary of 
a sum equal to the premium paid by such member.” 


On March 7, 1925, after several months’ illness, S. L. Beavers committed 
suicide. At the time of death he had paid all assessments required and was a 
member of good standing of the American Insurance Union. The amount of 
the premiums he had paid to the union was $13.20. Proper proofs of death were 
furnished to the defendant union. 


Upon denial of liability, this action was brought. The cause proceeded to 
trial before a jury. The evidence raised the issue of whether or not the insured 
was insane at the commission of self-destruction. 


Plaintiff’s theory was that defendant’s liability was governed by the suicide 
provision of the by-laws of the association, whereunder the issue of insanity, 
under the evidence, was one of fact for determination by the jury. Defendant’s 
theory was that the suicide provision of its constitution and by-laws governed 
the case whereunder the question of the insured’s state of mind was immaterial 
and therefore its nonliability was a question of law for the court, and thereunder 
plaintiffs had no right of recovery except as to the amount of premiums paid 
by the insured aggregating $13.20, in which sum defendant union made proper 
tender to plaintiffs. At the conclusion of the evidence, the court announced 
that the case would be taken from the jury and determined in accordance with 
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defendant’s theory, and thereupon entered judgment for plaintiffs in the sum 
of $13.20. 

Upon motion for a new trial, the court reversed its position and adopted 
plaintiffs’ theory of the case, and upon that ground awarded a new trial. This 
action of the court defendant American Insurance Union assigns as error. 

Both parties agree that appellate disposition of the case turns on the 
construction of the contract between the association and the defendant union, 
read with the rider issued by the union to the insured. 

Defendants’ position is that the rider, having become a part of the contract 
of insurance between it and the insured, the terms thereof as well as the terms 
of the contract between it and the association clearly show that its acceptance 
of the insured as a member of the union, and his continuance as such member 
therein, was conditioned on the insured’s acceptance of the binding force of the 
constitution and by-laws of the union, or, in other words, that the union’s suicide 
provision became a part of the policy of insurance in lieu of the suicide pro- 
vision by the by-laws of the association. It is apparent that the contract and 
rider read together are susceptible of that interpretation. 

It is equally apparent that the instruments are also susceptible of the inter- 

pretation contended for by plaintiffs in that the defendants’ liability is governed 
by the suicide provision of the association which became a part of the contract 
of the policy of insurance upon its issuance and continued to constitute the 
contractual relationship between the parties until June 1, 1925, at which date a 
new policy was to be issued. 
' [1] The rule is well established that “in case of ambiguity [in a life insur- 
ance policy] that construction is to be adopted which is most favorable to the 
insured.” Mutual Life Ins. Co. v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 91, 
68 L. Ed. 235, 31 A. L. R. 102; Great Southern Life Ins. Co. v. Churchwell, 91 
Okl. 157, 216 P. 676, 28 A. L. R. 97. 

In Algoe v. Pacific Mutual Life Ins. Co., 91 Wash. 324, 157 P. 993, 995 L. R. 
A. 1917A, 1237, the court, addressing itself to the rule, said: “Insurance is, in its 
nature, complex and difficult for the layman to understand. Policies are prepared 
by experts who know and can anticipate the bearing and possible complications 
of every contingency. So long as insurance companies insist upon the use of 
ambiguous, intricate, and technical provisions which conceal, rather than frankly 
disclose, their own intentions, the courts must, in fairness to those who purchase 
insurance, construe every ambiguity in favor of the insured.” 

That observation has apt application to the contract and rider involved in 
the cause at bar. 

The rationale of the rule is stated in the Hurni Packing Company Case, to 
wit: “The language employed is that of the company and it is consistent with 
both reason and justice that any fair doubt as to the meaning of its own words 
should be resolved against it.” 

[2] Therefore, if it was the intention of the defendant union at the time of 
the contract uith the association and the transmission of the rider to the insured 
that the suicide provision of its constitution and by-laws should supplant such 
by-law provision of the association as a part of the policy of insurance held by 
the insured, that intention should have been evinced by language which could 
not be regarded as leaving room for a reasonable doubt as to the meaning 
thereof. 

As there is language contained in these instruments which fairly indicates 
that the union assumed the liability of the association under the certificate of 
membership held by the insured as if its assumption of liability had not in fact 
been contracted, and that this liability without modification should continue until 
June 1, 1925, whereupon a new policy would have been issued by the defendant. 
it must follow that the trial court did not err in awarding plaintiffs a new trial. 

The judgment of the district court is affirmed. 


Bennett, P. C., and Herr, Eagleton, and Diffendaffer, CC., concur. 
Hall, C., dissents. 


Per Curiam. 
Adopted in whole. 
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METROPOLITAN LIFE INS. CO. v. NOE. 
Supreme Court of Tennessee. Oct. 11, 1930. 
31 Southwestern Reporter (2d) 689. 
1. INSURANCE. 

Showing requisite to recovery under “permanent” total disability clause 
need not be absolute. 

Word “permanent” does not always embrace the idea of absolute 
perpetuity, or forever or lasting forever, or existing forever. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 

Phrase “totally and permanently disabled” contemplates physical condition 
at time of claim reasonably convincing judging authorities that subject is then 
totally disabled and will remain so for life. 

(For other cases, see Insurance, Dec. Dig. § 528). 

3. INSURANCE. 

Jury or judge may look to physical appearance of claimant and history of 
case, and consider lay and expert testimony in determining whether insured’s 
disability is total and permanent. 

“Total disability,” as used, means incapacitating claimant for any 
remunerative occupation, and “permanent disability” means lasting or 
continuous, as distinguished from temporary merely, with promise or 
affording probability of recovery. 

(For other cases, see Insurance, Dec. Dig. § 528). 

4. INSURANCE. 


Disability clause of group policy Aeld to contemplate accrual of liability for 
installment payments under conditions which might prove temporary only, 
although at time indicative of permanency. 

The clause provided for discontinuance of payments “in event of 
recovery of employee from such disability before all installments have 
been paid,” in which event, “payment of such installments on account 
of such employee shall cease.” 

(For other cases, see Insurance, Dec. Dig. § 528). 

5. INSURANCE. 
Whether one suing on disability clause was permanently disabled held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Certiorari to Court of Appeals on Appeal from Law Court of Sullivan; H. T. 
Campbell, Judge. 
Action by Miss Cordie Noe against the Metropolitan Life Insurance Com- 


pany. Judgment for plaintiff was modified by the Court of Appeals, and defen- 
dant brings certiorari. 


Affirmed as modified. 

Kelly & Penn and Dodson & Ferguson, all of Kingsport, and Kennerly & 
Key, of Knoxville, for insurance Company. 

John R. Todd, Jr., and R. B. Dade, both of Kingsport, for Cordie Noe. 

CHAMBLIss, J. 


This suit was brought by an employee of Kingsport Hosiery Mills on the 
disability clause of a group policy, under which she held a certificate providing 
for payment at death of $1,000, and in case of total and permanent disability 
wholly incapacitating her for work, payment in monthly installments of $51.04 
during continuance of disabliity up to the limit of $1,000. She alleged permanent 
and total ‘disability, and this issue was presented to the jury, which found for 
plaintiff. From a judgment for the lump sum of $1,000, the total liability fixed by 
the policy, the company appealed. The Court of Appeals modified the judgment 
so as to reduce the recovery to $570.15, the sum of the monthly payments pro- 
vided for by the policy which had accrued to the bringing of the suit, leaving 
any balance which might later accrue for future determination. Petition of the 
company for certiorari has been granted and argument heard by the court. 

Relying upon certain language in the opinion of the Court of Appeals, pe- 
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titioner complains that that court has construed the policy as providing for total 
temporary disability and on this theory, despite a finding that a case of perma- 
nent disability was not shown, has affirmed the judgment with the modification 
mentioned. 

While certain language in the opinion does imply a doubt as to the sufficiency 
of the evidence on this question of permanent disability, and while the limitation 
of liability under the policy to cases of permanent total disability is not clearly 
recognied in the opinion, we think that an analysis of the opinion as a whole fails 
to sustain the contention of petitioner as to its meaning. Certainly we find no 
error in the result reached by the Court of Appeals modifying and affirming the 
judgment as above stated. 

[1] It is apparent that the policy undertakes to pay a monthly sum for dis- 
ability only when a condition of permanent total disability has been shown to 
exist. However, the showing requisite to set in motion the monthly installment 
payments under the disability clause need not be absolute—such as would be 
afforded by death. The disability clause contemplates continuance of life, and 
while there is life there is hope, however faint. Defining “permanent,” Bouvier’s 
Dictionary says, “This word does not always embrace the idea of absolute 
perpetuity; Hascall v. Madison University, 8 Barb. (N. Y.) 185; or forever or 
lasting forever, or existing forever; Texas & P. R. Co. v. Marshall, 136 U. S. 393, 
10 S. Ct. 846, 34 L. Ed. 385; Bassett v. Johnson, 2 N. J. Eq. 155.” 

[2, 3] In insurance parlance the phrase “totally and permanently disabled” 
contemplates a physical condition at the time of the claim which reasonably 
convinces the judging authorities that (a) the subject is then totally disabled, and 
(b) will so remain for life. These are issues of fact to be determined on the 
evidence adduced in each individual case. The jury or judge may look to the 
physical appearance of the claimant and the history of the case, and consider 
lay and expert testimony and determining whether (a) the disability is total, that 
is, incapacitating the claimant for any remunerative occupation; and (b) whether 
it will be permanent, that is, lasting or continuous, as distinguished from tem- 
porary merely, with a promise or affording a probability of recovery. 

[4] That this is the sense and intent of provisions in the policy before us 
is supported by the language which limits the recovery, as held by the Court 
of Appeals, to monthly payments, with express provision for discontinuance of 
these payments, “in the event of the recovery of the employee from such disabil- 
ity before all installments have been paid,” in which event, “payment of such 
installments on account of such employee shall cease.” It is thus clear that the 
contract contemplates the accrual of liability for installment payments under 
conditions which may prove temporary only, although at the time indicative of 
permanency. 


Counsel for petitioner say in their brief that they submit “only two con- 
trolling questions for the determination of this Court, to-wit: 1. The question 
of fact as to whether plaintiff’s disability is permanent, and, 2, the question of 
law as to whether the defendant’s contract of insurance sued on insured against 
total temporary disability.” 

We have disposed above of the question of law in the negative, holding, in 
harmony with authorities relied on by petitioner, that liability arises under the 
disability clause only in cases where the disability is found’ to be total and 
permanent, in the sense and under the conditions we have indicated. 


[5] With respect to the question of fact, the inquiry here is confined to 
whether or not there was material evidence before the jury of permanent dis- 
ability. If so, the judgment as modified by the Court of Appeals must be affirmed. 

The jury saw and heard the plaintiff and had opportunity to observe and 
judge of her physical condition, and to weigh the indications thus afforded of 
the probabilities of its continuance. There was convincing evidence that her 
disability was total in the sense of the contract at the trial in November, 1928, 
and that this condition had then continued since July, 1927, a year and four 
months. She had lost weight from 110 to 85 pounds. The testimony of plaintiff 
and her parents was indicative of an absence of hope for her recovery, in view 
of her failure to respond to medical treatment. A written report made by her 
physician to the company in February, 1928, introduced on the trial and made 
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an exhibit, stated that: “Miss Noe is under my care and she is permanently and 
totally disabled from following any occupation for a livelihood, and in my 
opinion and from her condition, I find that she is gradually growing worse.” 
This physician testified on the trial that he had been treating her for pellagra 
and attendant complications since July, 1927, that she was at the time totally 
disabled, saying, “and I consider at the present time that she is totally and if 
you want to say permanently affected,” etc. He added that such cases do some- 
times get well. It is insisted that on cross-examination he withdrew his state- 
ment as to permanency, but we think it fairly deducible that what he meant 
was to disclaim a purpose to speak positively as to the future. On the whole, we 
think the jury was justified in construing his testimony as an expression of 
opinion that her condition would prove permanent, while unwilling to speak 
positively as to the future. Two doctors who testified for the company, after 
examining her, summed up by expressing the opinion that her condition was 
probably not permanent. But they found her running temperature, with pelvic 
disturbances suggesting surgical treatment, ovaries affected, trouble in abdo- 
men, and particularly lower quadrant. Said one of them, “I do not think she is 
permanently disabled.” On these facts and testimony, we are unable to say that 
there was no material evidence before the jury that this woman was permanent- 
ly disabled in the sense contemplated by the terms of this insurance contract. 
Her condition and history afforded much ground for the conclusion that her 
serious physical impairment was not temporary, but would continue. 
The judgment of the Court of Appeals as modified will be affirmed. 


INTER-SOUTHERN LIFE INS. CO. v. PIERCE. 
Supreme Court of Tennessee. Oct. 11, 1930. 
31 Southwestern Reporter (2d) 692. 
1, INSURANCE. 

Suit to cancel life policy could not be maintained in county in which defendant 
did not reside and was not located when suit was commenced. 

(For other cases, see Insurance, Dec. Dig. § 618.) 

2. INSURANCE. 

Where cause was erroneously commenced in wrong local jurisdiction, court 
could not transfer cause to county of defendant’s residence (Shannon’s Code, §§ 
4549-4557). 

(For other cases, see Insurance, Dec. Dig. § 618.) 


Appeal from Chancery Court, Greene County; Ben- Robertson, Chancellor. 

Suit by the Inter-Southern Life Insurance Company against Knox Pierce. 
From a decree dismissing the suit, complainant appeals. 

Affirmed. 

Susong, Susong & Parvin, of Greeneville, and A. K. Morison, of Bristol, Va., 
for complainant. 

Epps & Epps, of Jonesboro, for defendant. 

Coox, J. 

The bill was filed August 15, 1929, in the chancery court of Washington county, 
to cancel life insurance policies upon allegations that they were fraudulently pro- 
cured by the defendant. The summons issued in obedience to the prayer of the 
bill was not executed. The return of the sheriff disclosed that the defendant was 
a resident of Greene county. Thereupon the complainant filed its petition in the 
chancery court of Washington county, asking that the cause be transferred to 
Greene county. The chancellor, though expressing doubt as to his authority to 
transfer the cause, did it, declaring that the rights of defendant should not be 
prejudiced by such action. 

The record was sent to the clerk and master of the chancery court of Greene 
county, where subpcena to answer was issued and served on the defendant. It 
appears from the record that the contestable period of one year fixed by the policy 
contract had not expired when the original bill was filed in Washington county. 
But when the sheriff’s return made it known to petitioner that the defendant was 
not to be found in Washington county and was a resident of Greene county, the 
period had expired. It being too late then to withdraw the bill and file it in Greene 
county, within the contestable period, complainant sought to avoid the delay and 
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any consequential impairment of its right to contest by keeping the action alive 
through the petition to transfer. \ 

When served with process, the defendant interposed a plea in abatement, setting 
forth that he was a resident of Greene county and was not in Washington county 
where process could be served upon him when the bill was filed, and that the chan- 
cery court of Washington county acquired no jurisdiction and had no authority 
to transfer the cause, and the order of the chancery court of Washington county 
conferred no jurisdiction upon the chancery court of Greene county over the 
subject-matter or the person of defendant. 

The bill filed in Washington county is addressed to Chancellor Miller. Chan- 
cellor Miller, who transferred the cause from the court over which he presided, 
acquired no jurisdiction over the person. of defendant by the act of filing the bill 
there, and he had no authority to transfer the cause to another county or chan- 
cery division. Chancellor Robinson sustained the pleas and dismissed the suit 
from his court. Complainant appealed. 

[1] No new suit was commenced in Greene county. The cause of action pre- 
sented for determination in the chancery court of Greene county was that which 
had been commenced in Washington county. The suit could not be maintained in 
the chancery court of Washington county because defendant did not reside there 
and was not in the county when the suit was commenced. Carlisle v. Cowan, 85 
Tenn. 165, 2 S. W. 26. 

[2] Without jurisdiction, the chancery court of Washington county (see Cham- 
bers v. Sanford & Treadway, 154 Tenn. 138, 289 S. W. 533) could make no valid 
order or decree in the case impairing the substantive rights of defendant. It had 
no power to transfer the case to Greene county. 15 C. J. 1147. 

The statute, sections 4549—4557, Shannon’s Code, regulating a change of venue, 
conferred no power upon the court to transfer a cause erroneously commenced in 


the wrong local jurisdiction. We are therefore constrained to affirm the decree 
of the chancellor. 


DAVIS v. SUPREME LODGE K. P. INS. DEPARTMENT. No. 9420. 
Court of Civil Appeals of Texas. Galveston. March 7, 1930. 
Rehearing Denied July 10, 1930. 
Second Motion for Rehearing Denied Oct. 2, 1930. 
31 Southeastern Reporter (2d) 359. 
1. INSURANCE. 


Evidence that insured executed change of beneficiary, which was retained 
over eleven months by insurer giving written notice of acceptance, showed change 
was effected. 

Evidence disclosed that benefit certificate was issued in which insured’s 
wife was designated as beneficiary, that insured and wife were divorced, 
disqualifying wife under constitution of benefit association; that the insured 
executed change of beneficiary on form provided by benefit association 
designating brother as new beneficiary; that insurer retained form for 
over eleven months without objection to its sufficiency and gave written 
notice of acceptance of change through its general secretary. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

2. INTERPLEADER. 

Insurer paying policy to court in proceedings involving all parties to whom it 
owed any obligations under policy held discharged. 

In suit to recover under benefit certificate by persons claiming to be 
only blood kin and heirs at law of insured, insurer admitting liability paid 
amount thereof into court and was discharged. Insured’s divorced wife 
was interpleaded, but disclaimed any interest in insurance certificate, and 
all parties to whom insurer owed any obligations under policy were in court. 
Insured’s adopted son had disappeared seven years before the death of in- 
sured who had substituted brother as beneficiary instead of wife, and after 
discharge of insurer adopted son sought to recover amount of insurance. 
(For other cases, see Interpleader, Dec. Dig. § 11.) 


Appeal from District Court, Harris County; Ben F. Wilson, Judge. 
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Action by Elmo C. Davis against the Supreme Lodge Knights of Pythias 
Insurance Department. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Clarence A. Miller, of Houston, for appellant. 

Vinson, Elkins, Sweeton & Weems, and Fred R. Switzer, all of Houston, for 
appellee. 

GraAVEs, J. 

This statement, with only such deletions as embrace controverted matters 
and such interpolations as undisputedly appear, is taken from appellant’s brief: 

“This was an action brought November 17, 1927, by E. C. Davis (Elmo C. 
Davis), appellant, against the Supreme Lodge Knights of Pythias, Insurance De- 
partment, appellee, to recover an indebtedness due him as the only child and 
sole heir of S. R. Davis (Sextus R. Davis) under a policy of insurance or benefit 
certificate issued by appellee upon the life of S. R. Davis. 

“The case was tried before a jury and on May 9, 1929, after the evidence 
had been submitted by the plaintiff and defendant, and both had rested, the court, 
at the request of defendant, instructed the jury to bring in a verdict in favor of 
the defendant, which it did. 

“Judgment was entered on said verdict and the plaintiff appeals; the undis- 
puted testimony shows the following: 

“Sextus R. Davis was born on January 16, 1867, in Thomasville, Ga. He 
was engaged in railroad work for some time prior to 1895 and such work kept 
him out on the road a good deal. 

“On May 8, 1895, Sextus R. Davis was united in marriage to Mrs. C. E. 
Barnes in Houston, Texas. He had been working for various railroads for at 
least four or five years prior to that date and in the course of such employment 
had lived in Houston, Rockport, Yoakum, and other places. He worked at va- 
rious times for the S. A. & A. P. Railroad, the I. & N. G., and the Katy. Mrs. 
Barnes is the person referred to in the pleadings and testimony as ‘Bessie’ or 
‘Elizabeth.’ 


“Sextus R. Davis was divorced from Bessie or Elizabeth and later married 
Mrs. Rena Shively, from whom he was divorced on October 2, 1915. 

“Sextus R. Davis afterwards married ‘Evelyn Fitch,’ from whom he was 
divorced on April 2, 1923. He did not marry again after such divorce. 

“October 7, 1904, Sextus R. Davis and Elizabeth Davis legally adopted Elmo 
Conoway, who is plaintiff in this suit. In the adoption papers he was describ- 
ed as the minor son of Lora Conaway, a resident of McLennan County, Texas, 
and his age given as ‘about three months.’ The adoption papers were in proper 
form, properly acknowledged and recorded. 

“June 2, 1910, Sextus R. Davis signed and made application for insurance 
or benefit certificate in sum of $2,000.00 to the Board of Control Knights of 
Pythias, Supreme Lodge, defendant, asking that same be made payable to Elmo 
C. Davis, adopted son. 

“June 6, 1910, Fifth Class certificate No. 282,148 was issued by defendant 
society on life of Sextus R. Davis for sum of $2,000.00 and in favor of Elmo 
3 Davi is, his adopted son. 

“December 5, 1918, a change of beneficiary certificate, with same number, 
282,148, was issued for same amount and in favor of Evelyn Davis, his wife. 
On the back of said certificate appears the signature of Evelyn Davis to the 
blank form of receipt, dated Houston, Texas, without date, and witnessed by 
John H. Bormer, Supt. 

“April 16, 1924, Sextus R. Davis signed an application addressed to the 
Board of Control of the defendant asking that the beneficiary be changed, that 
a new certificate be issued in place of the old one, and that the new one be 
issued in favor of Henry E. Davis, his brother, as new beneficiary. 

“April 21, 1924, Ollie T. Wauson, secretary of Section 3593, of which Sex- 
tus R. Davis was a member, sent such application to the Board of Control with 
a letter saying: 

“‘T am writing you in regard to the policy of Bro. Sextus R. Davis. Bro. 
Davis is divorced from his wife. And his policy is made payable to her; he 
wants to change the beneficiary, but she has his policy and refuses to deliver it 
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to him. Am enclosing application for change of beneficiary signed by Bro. Da- 
vis.” 

“Adding that Sextus R. Davis would like to know if he could get a cash 
settlement, that he needed the money to have his teeth fixed, etc. 

“The application and letter were received by the Insurance Department, Knights 
of Pythias Cashier, on April 24, 1924. This letter was answered by Cert. Dept. 
April 25, 192-. 

“Section 547 and 548 of chapter X of the Constitution and Statutes of de- 
fendant society set forth the procedure to be followed by insured and the soci- 
ety in making a change of beneficiary and specifically state that certain require- 
ments must be complied with by insured in case he is unable to surrender his old 
certificate when making an application for a change of beneficiary. 

‘During the latter part of August, 1918, plaintiff E. C. Davis ran away from 
the home of Sextus R. Davis, who was then living with his wife Evelyn, in Hous- 
ton, Harris County, Texas. 


“About April 8, 1925, Sextus R. Davis died in Houston, Harris County, 
Texas. 

“August 28, 1925, Henry E. Davis, being the same person referred to in ap- 
plication for change of beneficiary of April 18, 1924, a brother of Sextus R. Da- 
vis, joined by another brother and a sister of Sextus R. Davis and himself and 
the two children of a deceased sister, filed suit No. 119,491 against this same 
defendant in the district court of Harris County, Texas, for the amount due 
under said policy or benefit certificate No. 282,148 dated December 5, 1918, al- 
leging the same was due them as the sole and only heirs at law of Sextus R. 
Davis, and alleging that the latter had left surviving him no wife or child nor 
descendants of any children, and no father and mother; that Sextus R. Davis 
had died intestate; also that proof of death had been submitted, that the certifi- 
cate was in full force and effect at the date of death of Sextus R. Davis, and 
asked that payment of the $2000.00 be made to them. 

“September 28, 1925, this defendant, Supreme Lodge Knights of Pythias In- 
surance Department, filed its original answer and interpleader in suit No. 119,- 
491, admitting its liability under the said certificate No. 282,148 of December 5, 
1918, stating moreover that Evelyn Davis, divorced wife of Sextus R. Davis, was 
claiming the proceeds of said certificate and that it did not know whether same 
should be paid by it to the plaintiffs in suit No. 119,491 or.to said Evelyn Davis, 
and interpleaded the said Evelyn Davis, and paid the sum of $2,000.00, amount of 
the benefit certificate or policy of insurance, into the registry of the court. 

“November 9, 1925, physician’s proof of death of Sextus R. Davis was re- 
ceived by the Insurance Department, Knights of Pythias, in Indianapolis, Indianna. 

“November 17, 1925, Evelyn Davis, divorced wife of Sextus R. Davis, was 
designated in the certificate of December 5, 1918, as beneficiary, filed in said suit 
No. 119,491 a disclaimer of any and all right and interest in the proceeds of the 


insurance policy described in the original petition filed in suit No. 119,491, by 
the plaintiffs therein. 


“November 18, 1925, in the 11th Judicial District Court of Harris County, 
Texas, judgment was rendered in the said suit No. 119,491, wherein H. E. Davis, 
and his brother and sister, were each decreed one-fourth of the proceeds of said 
policy of insurance or benefit certificate No. 282, 148, and one-fourth was de- 
creed to the children of a deceased sister; also decreed that Evelyn Davis take 
nothing, and adjudging costs and attorneys’ fees in said suit. 

“Briefly stated, the disputed questions of fact are as follows: 

“1. The actual relationship of plaintiff, E. C. Davis, to Sextus R. Davis. This 
naturally includes the questions as to matrimonial relationship, if any, which ex- 
isted between Sextus R. Davis and Lora Conaway, the mother of plaintiff, and 


whether such relationship, if any, was terminated by death or otherwise prior 
to the death of Sextus R. Davis. 


“2. The question as to whether or not H. E. Davis, the brother of Sextus 
R. Davis, had been accepted by defendant as beneficiary before the death of Sex- 
tus R. Davis in accordance with the provisions of its constitution and by-laws.” 
In brief substance appellant alleged that he was the only child and sole heir 
of Sextus R. Davis, whether by nature or legal adoption, that as such he was en- 
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titled to the whole proceeds of the policy in suit, Evelyn Davis, the designated 
beneficiary in the certificate of December 5 of 1918, having been divorced from 
his father in 1923, thereby, becoming ineligible to longer be a beneficiary under 
the appellee’s constitution, and neither his father’s subsequent application to have 
H. E. Davis designated as beneficiary nor any other change in beneficiaries ever 
having been accepted by appellee’s board of control; that he was not a party to 
suit No. 119,491, through which the amount of this policy had been so paid into 
into and disposed of by the Eleventh district court on December, 1925, did not 
know of the same until just before filing his suit herein, hence was not bound 
thereby; that the appellee was a fraternal beneficiary society, whose board of 
control had full charge of its insurance department, etc. 

The appellee’s answer consisted by demurrers, denials, pleas that it was an 
insurance corporation duly organized, that no proof of death of the insured had 
been filed in appellant’s behalf as required by its by-laws nor until over two years 
after the insured’s death, that it had on December 5, 1918, at insured’s request, 
designated his then wife, Evelyn Davis, as his beneficiary, and had further through 
its board of control accepted his subsequent application of April 18, 1924, to change 
his beneficiary from Evelyn Davis to H. E. Davis, who then became and was 
thereafter entitled to the proceeds of such insurance; that at the time of his death 
Sextus R. Davis left surviving him as blood kin only the parties who were award- 
ded the judgment for the money it so deposited in cause No. 119,491 in the Eleventh 
district court, and that such judgment fully discharged it of all liability by reasons 
of having issued the policy declared on herein to Sextus R. Davis, etc. ; 

[1] We pretermit a discussion of the other questions presented in the briefs 
of the parties, because we think the evidence required a finding by. the trial court 
that a change in beneficiaries to the insured’s brother, H. E. Davis, had been ef- 
fected before the former’s death, and that ended the case. 

The undisputed proof showed: The issuance of the certificate under the 
policy on December 5, 1918, in which the insured’s wife at that time, Evelyn Da- 
vis, was designated as beneficiary; that the two were divorced in 1923, which 
disqualified her under a provision of the appellee’s constitution from thereafter 
being a beneficiary; that thereafter, being desirous of changing his beneficiary to 
his brother, H. E. Davis, the insured, on the 16th day of April, 1924, duly exe- 
cuted and attested, as required by the appellee’s by-laws, a form provided by it 
for such a change, wherein he designated such brother as his new beneficiary, and 
forwarded the same to the appellee, which it duly received on April 24, 1924, and 
not only then retained for more than eleven months before the insured died on 
the 8th day of April, 1925, without any objection to its sufficiency, but also gave 
written notice of the acceptance of the change on April 25th of 1925 through its 
general secretary in charge of the records of its insurance department. ‘These 
facts established that the requested change in beneficiaries had occurred. Grand 
Lodge, Knights and Daughters of Tabor v. Vann (Tex. Civ. App.) 282 S. W. 
265; Hunsucker v. Modern Brotherhood of America (Tex. Civ. App.) 273 S. W. 
1020; Sarver v. Vaughn (Tex. Civ. App.) 261 S. W. 193; Richardson v: Faith- 
ful (Tex. Civ. App.) 289 S. W. 1054; Price v. Supreme Home of Ancient Order 
of Pilgrims (Tex. Com. App.) 285 S. W. 310; Splawn v. Chew, 60 Tex. 534; 
Coleman v. Grand Lodge (Tex. Civ. App.) 104 S. W. 909. 


In the stated circumstances otherwise admittedly appearing, this would have 
been the legal effect of the principles applied in the cited authorities, even with- 
out uncontroverted testimony of appellee’s officer that its board of control did in 
fact accept Davis’ application of April 18, 1924, for the change of beneficiary to 
his brother, H. E. Davis, since they hold such provisions of an insurer’s by-laws 
or constitution as that here obtaining, that “no change will be valid until appli- 
cation therefor upon this form is accepted by the Board of Control,” are di- 
rectory only, for the benefit of the insurer, and where, as in this instance, it not 
only does not claim the privilege of a strict requirement, but retains the applica- 
tions as if entirely satisfactory for over eleven months before the applicant’s 
death, and then relies on it in a court suit on the policy by the insured’s alleged 
heirs as having been valid, no one else can complain. 


For another reason, too, we conclude the peremptory instruction was properly 
given—the judgment in prior suit No. 119,491 discharged the appellee of all liability 
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on account of the policy again sued upon herein; that suit was brought after his 
death in 1925 by those claiming to be the only blood kin and heirs at law of the 
insured; the appellee, admitting its liability, set up the then existing status of 
and facts attending the policy, that is, that it was outstanding under an admittedly 
valid certificate of date December 5, 1918, changing the beneficiary from the ap- 
pellant here to Evelyn Davis, then wife of the insured, which certificate was in 
her hands at the time of the insured’s death on April 8, 1925, and, by interplead- 
er, vouched Evelyn Davis into the suit, at the same time paying the full amount 
of the policy into court, declaring it knew of no other claimants than the litigat- 
ing parties, and asking an acquittance for itself; that was accorded in the court’s 
judgment after a trial on the facts, Evelyn Davis having filed a disclaimer to 
any interest under the certificate she so held, doubtless due to the fact that she 
had been divorced from the insured in 1923. Appellant here admitted that he had 
never given appellee any notice of his claim until October of 1927. 

[2] All parties to whom the appellee could then have owed any obligation 
under the policy were before that court, appellant himself having completely dis- 
appeared from the picture on December 5th of 1918, practically seven years 
before, when the insured had, in concededly full compliance with all require- 
ments, substituted for him as beneficiary his existing wife, Exelyn Davis; in such 
conditions the insurer had a right at that time to pay the amount either under 
the outstanding beneficiary certificate, or under the insurer’s properly executed 
subsequent application for a further change to his brother, and having left to 
the court, without itself claiming any individual benefit it might have required, 
the apportionment and distribution among such parties of all it ever agreed to 
pay anybody, it should be held to have been thereby discharged. Gibson v. Na- 
tional Life & Accident Ins. Co. (Tex. Civ. App.) 294 S. W. 923; Pacific Mutual 
Ins. Co. v. Williams, 79 Tex. 633, 637, 15 S. W. 478; Cheeves v. Anders, 87 Tex. 
287, 292, 28 S. W. 274, 47 Am. St. Rep. 107. 

Further discussion is deemed unnecessary as these conclusions determine the 
merits of the appeal. The trial court’s judgment has been affirmed. 

Affirmed. 


NATIONAL LIFE & ACCIDENT INS. CO. v. COLLIER et al. No. 1999. 
Court of Civil Appeals of Texas. Beaumont. Oct. 2, 1930. 
Rehearing Denied Oct. 15, 1930. 
31 Southwestern Reporter (2d) 465. 


1. INSURANCE. sian é‘ 5 as 

Insurer waived objection, if any, to charge in not submitting question of false 
representations in insured’s application by failing to request such submission (Rev. 
St. 1925, arts. 2185, 2190). 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 
2. INSURANCE. | 

Insurance application not attached to life policy was not part of contract (Rev. 
St. 1925, arts. 5049, 5050). 

Under such circumstances the answers to the questions contained in 

the application could not avail as a defense in action against the insurer on 

the policy. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 


Appeal from District Court, Jefferson County; Geo. C. O’Brien, Judge. 

Action by Sarah T. Collier and husband against the National Life & Accident 
Insurance Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Sonfield & Sonfield, of Beaumont, for appellant. 

David E. O’Fiel, of Beaumont, for appellees. 

O’guINnn, J. 

Appellees sued appellant to recover upon an insurance policy issued by appellant 
to Flossie E. Griffith in which Sarah T. Collier was named as beneficiary. The 
policy was issued July 23, 1928, and provided that in case of death of the assured 
the company would pay the beneficiary the sum of $327. The assured died October 
15, 1928. The necessary proof of death and demand for payment of the sum 
named in the policy were duly made. Payment was refused. Appellees then filed 
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this suit and prayed for recovery of the sum named in the policy, $327, the 
statutory penalty, and attorney’s fees in the sum of $250. 

Appellant answered by general demurrer, general denial, and specially, as fol- 
lows: “1. Further specially answering herein if required, and subject to the fore- 
going demurrers and exceptions, defendant says that on or about to-wit the 9th 
day of July, 1928, Flossie E. Griffith made application to defendant for a policy 
of insurance in the principal sum of Three Hundred and Twenty Seven ($327.00) 
Dollars, in which said application, a true copy of which is hereto attached and 
made a part hereof for all purposes, and following questions, among others were 
propounded to the said Flossie E. Griffith: 

“Question: ‘Are you in good health?’ 

“Answer: ‘Yes.’ 

“Question: ‘Have you ever had heart disease, asthma, tuberculosis, cancer, 
ulcera, diabetes, fits, hernia, kidney disease, lumbago, syphilis, paralysis, rheumatism, 
sciatica, vertigo, or any illness or disorder of the brain, lungs, spine or nervous 
system, or any disease not common to both sexes; or suffered the total or partial 
loss of a hand, foot, eye or the use thereof? If yes, give particulars.’ 

“Answer: ‘None.’ 

“Question: ‘What medical or surgical attention have you had in the last 5 
years ?” 

“Answer: ‘None.’ 

“2. It was agreed between the parties in said application as follows: 

“‘T hereby apply for insurance for the amount herein named, and I declare 
that the answers to the above questions are complete and true, and were written 
opposite the respective questions by me, or strictly in accordance with my direc- 
tions I agree that said answers, with this declaration, shall form the basis of a 
contract of insurance between me and the National Life & Accident Insurance 
Company, and that the policy which may be granted by the Company in pursuance 
of this application shall be accepted subject: to the conditions and agreements con- 
tained in such policy.’ 

“3. That the defendant, believing and relying upon the truthfulness of the 
answers and representations contained in said application and in consideration of 
the agreements therein contained and the premium paid, and without any knowl- 
edge of the falsity of any of said answers, was induced to and did execute a policy 
of insurance upon the life of said Flossie E. Griffith, which said policy is in pos- 
session of the plaintiff herein, and that such policy would not have been issued 
by this defendant but for said false, fraudulent and material misrepresentations 
made in the application of the said Flossie E. Griffith, for insurance. 

“4. That the said policy of insurance so issued upon the life of said Flossie 
E. Griffith contained the following condition precedent to the contract and policy 
of insurance: 

““No obligation is assumed by the Company prior to the date hereof nor unless 
on said date the insured is alive and in sound health. Should the proposed insured 
not be alive or not be in sound health on the date hereof any amount paid to the 
company as premium hereon shall be returned.’ 

“5. That subject to the above and other conditions in said application and 
policy contained, and by reason of the false, fraudulent and material misrepre- 
sentations as hereinabove stated, defendant insured the’life of the said Flossie E. 
Griffith and agreed to pay the sum of Three Hundred and Twenty Seven ($327.00) 
ae to Sarah T. Collier, the beneficiary named in said policy and the plaintiff 
1erein. 

“6. That on the date of said application and policy of insurance issued thereon 
the said Flossie E. Griffith was not in sound health as represented by her in her 
said application, thereby making her representations in her said application false, 
fraudulent and material to the risk, and by reason of her unsound health the con- 
dition precedent to the contract and promise of insurance was breached so that the 
policy here sued on never became of any force or effeet, and this defendant here 
now specially pleads such breach and denies any liability on said policy. 

“7, That there has been paid as premiums, including thereon to date, on said 
policy the sum of Two and eighty-five/100 ($2.85) Dollars, and this defendant 
here now tenders into the registry of the court said sum of Two and eighty-five 
($2.85) Dollars and prays the court that the plaintiff be required to accept and re- 
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ceipt the clerk for said sum as in full and complete settlement and satisfaction of 
her claim as herein sued for.” 

Appellees, by supplemental petition, replied to appellant’s answer denying all 
the special matters pleaded by appellant, and alleging that, at the time of the is- 
suance and delivery of the policy, the insured was in good health; that insured did 
not die of any disease or ailment which began or had its inception prior to the 
date of the issuance of the policy, but that she died of pneumonia contracted sub- 
sequent to the issuance and delivery of the policy; pleaded article 4732, R. S. 1925, 
that whatever statements insured made in her application for the insurance policy 
were representations and not warranties, and article 5043, R. S., that same were not 
material to the risk, nor contributed to the death of assured. 

At the close of the evidence, appellant moved for an instructed verdict, which 
was refused, and the case was then submitted to a jury upon two special issues, 
to wit: 

“Question 1: Do you find from a preponderance of the evidence that Flossie 
FE. Griffith was in sound health on the 23rd day of July, A. D. 1928, the date of 
the issuance to her of the life insurance policy in question? Answer: Yes.” 

“Question 2: If you have answered Question 1 ‘yes, and only in that event, 
then you will answer the following question: What do you find to be a reasonable 
attorney’s fee for the services rendered in this cause by the attorney for the plain- 
tiff? Answer: $100.” 

Upon the answers of the jury to the special issues, judgment was rendered in 
favor of appellees in the sum of $467.87, being for the amount of the policy, $327, 
penalty $40.87, and $100 attorney’s fees. Motion for a new trial was overruled, and 
appellant brings this appeal. 

Appellant presents only two propositions for a reversal of the judgment. The 
first is: “The uncontroverted evidence discloses that false representations were 
made in the application for insurance.” 

[1] The question whether insured made false representations in her application 
for insurance was one of fact to be determined by the jury. No such issue was 
submitted to the jury, and none was requested to be submitted. No objections to 
the charge were made. Under article 2185, R. S., appellant waived its objections, 
if any it had, to the court’s charge in not submitting the question of the falsity of 
answer to any interrogatories in the application. Article 2190, R. S. provides that, 
when a case is submitted on special issues, the court shall submit all issues made by 
the pleadings, and that failure to submit an issue shall not be deemed a ground for 
a reversal of the judgment, unless its submission has been requested in writing by 
the party complaining of the judgment. It further provides that, upon appeal or 
writ of error, an issue not submitted and not requested to be submitted is deemed 
as found by the court in such manner as to sustain the judgment if there is evi- 
dence to sustain such finding. We think that, as the court submitted an issue only 
as to insured’s good health at the time the policy was delivered, and no request was 
made for the submission of an issue as to the falsity of any statement made by 
insured in her application for the policy, it must be held that the court found 
that the incorrectness, if any, of any of applicant’s answers to questions in the 
application for the policy not with fraudulent intent, and not material to the 
risk, and by appellant’s failure to request the submission of the issue to the jury 
it waived its objection to the court’s finding on this issue, and we also think there 
is evidence to sustain such finding by the court. 

[2] Furthermore, the law provides that every life insurance policy issued or 
delivered in this state shall constitute the entire contract of the parties. Article 
5050, R. S. Article 5049, R. S., requires that every contract or policy of insurance 
shall be accompained by a written, photographic, or printed copy of the application 
for such insurance policy or contract, as well as a copy of all questions asked and 
the answers given thereto. It has been held that the effect of a failure to attach 
the application and questions and answers to a policy is to exclude them from the 
contract, and in that event they are not available as a defense. National Life & 
Accident Ins. Co. v. Love (Tex. Civ. App.) 282 S. W. 829; Southern Insurance 
Co. v. Nicholson (Tex. Civ. App.) 292 S. W. 569; American Surety Co. v. West 
State Bank (Tex. Civ. App.) 4S. W. (2d) 312; American Indemnity Co. v. Baldwin 
Motor Co. (Tex. Civ. App.) 19 S. W. (2d) 848. The agreed statement of facts 
filed herein does not contain the insurance policy involved. It does contain the 
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statement that “said policy of insurance, together with the application on which such 
policy was issued, was introduced in evidence.” Whether the application, questions, 
and answers were attached to the policy, or whether separately offered in evi- 
dence, does not appear, unless the above-quoted statement so shows, and it may be 
that they were not attached to the policy as required by law, and that for that 
reason the issue was not submitted or requested to be submitted. 

Appellant’s second proposition is: “The false representations made by insured 
in her application for insurance were as a matter of law material to the risk assum- 
ed by the insurer and the court should have granted applicants motion for a per- 
emptory instruction.” 

Whether any answers of applicant in her application for insurance were false, 
and if false were material to the risk assumed, was one of fact to be determined by 
the jury. No such issue was submitted, nor was there any such issue requested to 
be submitted. Under article 2190, R. S., it was the duty of appellant, in order to 
entitle it-self to complain in this court of a matter not submitted to the jury by the 
trial court, to have requested the submission of such issue in writing. Moore v. 
Pierson, 100 Tex. 113, 117, 94 S. W. 1132. By not doing so, it waived the sub- 
mission of such issue, and, as was said by Judge Williams in Moore v. Pierson, 
supra, consented for the trial judge to determine from the evidence the issue not 
submitted. So, appellant waived the submission of the issue as to false answers, 
and whether same, if false, were material to the risk, and it must be held, if a 
finding thereon was necessary to the judgment, that the court found same against 
appellant, that is, that the false statements in the application, if any, were not 
made with a fraudulent intent, and were not material to the risk. 

But aside from the above discussion, we think the judgment must be affirmed, 
because the court submitted only two issues to the jury, and there was no objection 
to the court’s charge so entenitting, the case, nor was there any request for the sub- 
mission of any other issues. The jury found that at the time the policy was issued 
and delivered the insured was in good health. The record amply supports this 
finding, and in fact shows that, at the time of the issuance of the insurance policy, 
insured “looked to be healthy and robust; that her color was good, that she did her 
usual work, which was heavy, such as washing, ironing and general house 
work,. and had been able to do this from the time of the birth of her child, who 
was then more than five years old, up until the time that she went to see Dr. Pedigo,” 
very shortly before her death. In fact this finding is not questioned by appellant. 
The reasonableness of the attorney’s fee found by the jury, $100, is not complained 
of. In the absence of any such issue being submitted to the jury or requested to be 
submitted, as to the falseness .of any answer made by applicant in her application 
for the policy or as to the materiality of any such answer, or of any objection by 
appellant to the court’s charge, appellant cannot urge such matters here as grounds 
for reversal. 


The judgment should be affirmed, and it is so ordered. 


FIRST TEXAS PRUDENTIAL INS. CO. v. PEDIGO et al. (No. 937.) 


Court of Civil Appeals of Texas. Waco. Sept. 18, 1930. 
Rehearing Denied Oct. 30, 1930. 
31 Southwestern Reporter (2d) 854. 
1. INSURANCE. ey 
Article making “foregoing articles” inapplicable to policies containing two- 
year indisputable clause referred to prior articles relating to misre nage 
not to same article, requiring attachment of application to policy (Rev. St. 1925, 


arts. 5043-5046, 5049, 5050). 


Rev. St. 1925, art. 5049, provides that every contract or policy of 
insurance shall be accompanied by written, photographic, or printed copy 
of application for insurance, and recited “provisions of foregoing articles 
shall not apply to policies of life insurance in which there is clause mak- 
ing policy indisputable after two years.” Articles 5043, 5044, 5045, and 
5046, all dealt with question of misrepresentations as defense. Article 
5050 further provided that every policy of insurance shall contain entire 
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contract between parties and application therefor may be made part 
thereof. 


(For other cases, see Insurance, Dec. Dig. § 151[2].) 
2. INSURANCE. 

Application, if not attached to policy, is no part of contract and inadmissible 
(Rev. St. 1925, arts. 5049, 5050). 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 
3. INSURANCE. 

Evidence that assured falsely denied pregnancy in application held inad- 


missible, where application was not attached to policy (Rev. St. 1925, arts. 5049, 
5050). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

Appeal from McLennan County Court; Kyle Vick, Judge. 

Suit by Andrew Pedigo and another against the First Texas Prudential 
Insurance Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Williams, Williams, McClellan & Lincoln, of Waco, for appellant. 

Conway & Scharff, of Waco, for appellees. 

STANFORD, J. 

This suit was filed by appellees, Andrew Pedigo and F. M. Compton, to 
recover from appellant $282 on an insurance policy issued by appellant upon the 
life of Bertha Pedigo, deceased; appellee Andrew Pedigo, the surviving husband, 
having been designated as beneficiary in said policy. F. M. Compton, who owned 
an interest in said policy, also joined in said suit as a party plaintiff. 

The issues made by the pleadings and the material parts of the policy will be 
set out in our disposition of appellant’s assignments. It appeared without con- 
troversy that the policy was issued and delivered, and that the insured died on 
the date alleged. In response to one special issue submitted by the court, the 
jury found “that the deceased, Bertha Pedigo, was in perfect health and free 
from infirmities on the date the policy in question was delivered to her.” It was 
agreed by counsel for all parties to said suit that $100 was a reasonable attorney’s 
fee for plaintiffs for the prosecution of said suit. The court found the facts 
necessary to be found to entitle appellees to recover 12 per cent. damages, and 
reasonable attorney's fees in the sum of $100, and entered judgment against 
appellant for the principal amount of said policy, reasonable attorney’s fees, and 
penalty, in the total amount of $425.24. Appellant has duly appealed and presents 
the record here for review. We will not undertake to discuss appellant’s proposi- 
tions in the order in which they appear in its brief. 

Appellant contends, in effect, that the court erred in refusing to instruct a 
verdict for appellant, and as a basis for this contention cites the following provision 
of said policy: “This policy is void and of no effect * * * (1) If the insured 
dies before the date hereof * * * or if on said date of delivery * * * the 
insured be not in perfect health and free from injury or infirmities.” And cites the 
fact that insured was pregnant on the date of the issuance and delivery of the 
policy as conclusive proof that she was not on said date in perfect health and free 
from infirmities. The record shows the assured was a married woman and had 
been such for several years; that the policy was issued and delivered to her on 
October 1, 1928; that on March 4, 1929, the assured gave birth to a child, and on 
March 31, 1929, the assured died. The application for the policy contained the 
statement: “I am not now pregnant.” This application, however, was not 
indorsed on, nor attached to, the policy, as required by article 5049 of the Revised 
Civil Statutes, and upon the ground said application was not so indorsed or attach- 
ed, the court refused to admit same in evidence, to which action of the court ap- 
pellant duly excepted and urges said action of the court as error. 

We will first consider whether or not the court was in error in excluding the 
application. Article 5049, Revised Statutes of 1925, provides as follows: 


“Every contract or policy of insurance issued or contracted for in this State 
shall be accompanied by a written, photographic or printed copy of the application 
for such insurance policy or contract, as well as a copy of all questions asked and 
answers given thereto.” 
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The above provision of the statute is clear and explicit, evidencing the intention 
of the Legislature that the assured shall be furnished with indisputable evidence of 
the contents of the application and thereby be enabled to avoid errors and un- 
necessary lawsuits. Said article provides further: 

“The provisions of the foregoing articles shall not apply to policies of life in- 
surance in which there is a clause making such policy indisputable after two years 
or less, provided premiums are duly paid.” 

[1] Appellant contends that where the policy contains a clause making the 
policy indisputable after two years or less, as in this case, provided premiums are 
duly paid, the provisions of this article do not apply. This contention cannot be 
sustained. It will be observed the second sentence in article 5049 is: “The provisions 
of the foregoing articles shall not apply to policies of life insurance in which there 
is a clause making such policy indisputable after two years or less, provided pre- 
miums are duly paid.” What are the “foregoing articles,” to which reference is 
here made? They certainly are no part of article 5049, the one under considera- 
tion, but they are the “foregoing articles,” and clearly, we think, articles 5043, 
5044, 5045, and 5046, all of them dealing with the question of misrepresentations 
as a defense, are the articles to which reference is made. The article under con- 
sideration simply provides that “the provisions of the foregoing articles shall not 
apply to policies of life insurance in which there is a clause making such policy 
indisputable after two years or less, provided premiums are duly paid.” There 
is no provision in article 5049, or any other statute, that relieves the insurer of the 
duty of attaching or indorsing the application, together with the questions and 
answers in the application, on the policy, as prescribed in article 5049, Revised Civil 
Statutes. The last clause of article 5049, we think, tends to support our construc- 
tion of said article, and is as follows: 

“Provided, further, that no defense based upon misrepresentation made in the 
application for * * * any contract of insurance * * * shall be valid or enforceable 
in any suit brought upon such contract two years or more after the date of its 
issuance, when premiums due on such contract for the said term of two years have 
been. paid to, and received by, the company issuing such contract, without notice 
to the assured by the company so issuing such contract of its intention to rescind the 
same on account of misrepresentations so made, unless it shall be shown on the 
trial that such misrepresentation was material to the risk and intentionally made.” 

Article 5050 also provides: 

“Every policy of insurance issued or delivered within this State by any life 
insurance company doing business within this State, shall contain the entire con- 
tract between the parties, and the application therefor may be made a part thereof.” 

[2] It is well settled in this state that if the application is not indorsed or 
attached to the policy, as provided by article 5049, then it is no part of the contract, 
and is therefore not admissible in evidence. All of these provisions of the statute, we 
think, should be construed together, and when so contrued, there can be no 
doubt as to the meaning of said statute. We think the court was correct in refus- 
ing to admit said application in evidence. Articles 5049 and 5050, Revised Civil 
Statutes; National Live Stock Insurance Co. v. Gomillion (Tex. Civ. App.) 178 S. 
W. 1050 (writ refused); National Life & Accident Insurance Co. v. Love et al. 
(Tex. Civ. App.) 282 S. W. 829 (writ dismissed); Southern Insurance Co. v. 
Nicholson (Tex. Civ. App.) 292 S. W. 569; American Surety Co. of New York v. 
West State Bank (Tex. Civ. App.) 4 S. W. (2d) 312; American National Insur- 
ance Co. v. Smith et al. (Tex. Civ. App.) 13 S. W. (2d) 720 (writ refused) ; 
American Indemnity Co. v. Baldwin Motor Co. (Tex. Civ. App.) 19 S. W. (2d) 848. 

[3] The application not being indorsed or in any way attached to the policy, as 
required by articles 5049 and 5050 of the Revised Statutes, same was no part of 
the insurance contract, and was not admissible for any purpose, and hence there was 
and could be no evidence that the assured made any false statement in the applica- 
tion to the effect that she was not pregnant. What is said here, we think, is 
sufficient to dispose of appellant’s entire defense and require an affirmance of the 
case. However, we will say further, if the court was in error in excluding the 
een. such, we think, was harmless error. As stated above, the policy pro- 
vided : 


“All statements made by the assured shall, in the absence of fraud, be deemed 
representations and not warranties. This policy is void and of no effect * * * in 
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event of any of the following, to wit: (1) If the insured dies before the date 
hereof or before the date of actual delivery to and acceptance by the insured of this 
policy, * * * or if on said date of delivery and acceptance the insured be not in 
perfect health, and free from injury or infirmities.” 

[4] As above stated, the policy was issued and delivered to the assured on 
October 1, 1928. On March 4, 1929, the assured gave birth to a child. The assured 
died March 31, 1929. In answer to a question contained in the application, the 
assured answered: “I am not pregnant.” There is no evidence that the assured’s 
being pregnant or giving birth to a child in any way caused or contributed to her 
death, and appellant does not so contend, but does contend that from the mere fact 
she was pregnant when the policy was delivered, regardless of how well she may 
have felt, and regardless of how well she may have gotten along during pregnancy 
and childbirth, she was not “in perfect health and free from injury or infirmities.” 
Evidence of a number of physicians, including the family physician of the assured, 
was introduced upon this issue and said issue of fact submitted to the jury, which 
found “that the deceased, Bertha Pedigo, was in perfect health and free from in- 
firmities on the date the policy in question was delivered to her.” This finding of 
the jury is amply supported by the evidence. If the court was in error in excluding 
the application, such error was harmless. It was at least, under the evidence, an 
issue of fact for the jury as to whether she was in perfect health, although 
pregnant, and the jury resolved this issue in favor of appellees. 

We have considered all of appellant’s assignments, and finding no reversible 
error, overrule same and affirm the judgment of the trial court. 


NATIONAL LIFE & ACCIDENT INS. CO. v. DOMAN. No. 944. 
Court of Civil Appeals of Texas. Waco. Sept. 25, 1930. 
Rehearing Denied Oct. 30, 1930. 
31 Southwestern Reporter (2d) 865. 
1. INSURANCE. 

In action on life policy delivered October, 1928, physicians testimony insured’s 
death in January, 1929, was not result from emphysema which insured had April, 
1928, held admissible. 

The evidence was admissible, since the fact that insured was not in 
sound health in April, 1928, at time the physician examined her, while 
proper to be considered by the jury, was not conclusive on her condition 
as to being in sound health on October 1, 1928, the date the policy, pro- 
viding that no obligation was assumed by the insurer unless on date of 
delivery the insured was in sound health, was delivered. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

2. INSURANCE. 

In action on life policy, physician’s testimony that heart failure which caused 
insured’s death in January, 1929, could have arisen after October 1, 1928, date 
life policy was delivered, held admissible. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

3. INSURANCE. 

Burden was on insurer to show that insured was not in sound health when 
policy was delivered. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

4. INSURANCE. 

Whether insured was in sound health when policy was delivered held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from McLennan County Court; Kyle Vick, Judge. 

Action by Eddie Doman against National Life & Accident Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Williams, Williams, McClellan & Lincoln, of Waco, for appellant. 

R. W. Cowan, Geo. Clark, and J. J. Campbell, all of Waco, for appellee. 

STANForD, J. 

This suit was by appellee, the named beneficiary in a life insurance policy, 
to recover of appellant $180, the principal of said life insurance policy on the life 
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of Carrie Doman, wife of appellee, together with 12 per cent. damages and 
reasonable attorney’s fees. In response to two special issues submitted to them, 
the jury found: 

(1) The deceased, Carrie Doman, was in sound health on October 1, 1928, 
the date said policy of insurance was delivered to her. 

(2) A reasonable fee for plaintiff’s attorney in this case would be $75. 

On said special issues so found the court entered judgment for appellee for 
$286.50, being the amount found to be due upon said policy, including attorney’s 
\fees, interest and 12 per cent. damages. Appellant has duly appealed and pre- 
sents the record here for review. 


[1-3] Under its third and fourth propositions appellant contends the trial 
court erred in permitting the witness Dr. C. C. Collom, over the objection of 
appellant that the pertinent inquiry was the state of the health of the insured in 
1928 and any other inquiry was immaterial, to testify as follows: “In my opinion, 
Carrie Doman’s death did not result from disease which she had while I saw her 
in April, 1928. She died of heart trouble;” and, further, because the court erred 
in permitting Dr. C. C. Collom to testify, over the objection by appellant that 
such testimony was immaterial, irrelevant, and purely speculative, that “the con- 
dition myocarditis, which caused the death of Carrie Doman, could have arisen 
after October Ist, 1928.” The policy made the basis of this suit was issued and 
delivered to Carrie Doman, the assured, on October 1, 1928. The policy provides: 
“No obligation is assumed by the company prior to the date hereof, nor unless on 
said date the insured is alive and in sound health.” 

Dr. C. C. Collom, after properly qualifying as a medical expert, testified as 
follows: “I had occasion to examine Carrie Doman in 1928 and 1929. I saw 
her twice; once in 1928 and once in 1929 * * * JT saw Carrie Doman in con- 
sultation with Dr. Bradford in the spring. I don’t remember exactly, but it was 
somewhere in April, 1928. I think she had had a case of influenza at that time, 
and there was some question as to the possibility of there being an abscess in the 
pleural cavity, and the possibility of it having to be drained. That was the oc- 


casion of my visit at that time. We decided that she could get well without drain- 
age, though. The next time I saw her was along about the 11th of January, 1929, 
one afternoon: I know that this was the illness which caused her death. Her 
condition, was very serious. Her heart was leaking. In my opinion as an expert 
physician, that is what killed Carrie Doman * * * I said that I saw Carrie 
Doman in the spring of 1928, probably in April, and I never saw her at all be- 
tween that time and January 11th, 1929. I didn’t see her between those dates. 


* * * Tn my opinion, Carrie Doman’s death in 1929 did not result from a 


disease which she had when I saw her in April, that is when I examined her in 
1928. She died of heart trouble. The thing that I saw her with in the spring was 
emphysema. There was no connection between the two. My opinion, as an expert, 
is that the condition that I observed could have arisen after October Ist, 1928.” 
In other words, Dr. Collom testified the thing the deceased had when he ex- 
amined her in April, 1928, was emphysema, but that she died of heart trouble on 
January 11, 1929, and that there was no connection between the two. As far as the 
record shows, according to the evidence of this witness, the deceased may have 
recovered of the emphysema prior to October 1, 1928, and the heart trouble not 
set up until some time after said date, and so on the Ist of October, 1928, the 
assured may have been in sound health within the meaning of the policy. The 
burden of proof was upon appellant to show the assured was not in sound health 
on October 1, 1928, the date when the policy was delivered. National Life & Acci- 
dent Ins. Co. v. Taree (Tex. Civ. App.) 8 S. W. (2d) 291; Southern Surety Co. 
v. Benton (Tex. Com. App.) 280 S. W. 551. The fact that she was not in sound 
health in April, 1928, at the time Dr. Collom examined her, while proper to be con- 
sidered by the jury, was not conclusive of her condition as to being in sound health 
October 1, 1928, some seven months thereafter, and the fact that she died of heart 
failure January 11, 1929, is not conclusive she had heart trouble on October 1, 
1928. At any rate, we think the evidence of which complaint is made was proper 
to be considered by the jury, and the court was correct in admitting same. These 
propositions are overruled. 


[4] Under its first and second propositions, appellant contends, in effect that 
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there was no evidence to support the finding of the jury, and so the trial court 
erred in refusing to instruct a verdict for appellant. When we consider that the 
burden of proof was upon appellant to prove the assured was not in sound health 
on October 1, 1928, the date the policy was issued and delivered to her, and that 
there is no direct evidence that she was not in sound health on said date, we are 
inclined to think, under this state of the evidence, and in view of the testimony of 
Dr. Collum, this was an issue of fact for submission to the jury. But, in addition 
to Dr. Collom’s evidence, Lottie Fisher, who: was twenty years of age and who was 
a daughter of Eddie Doman and the deceased, Carrie Doman, testified in part as 
follows: “I remember the time when my mother took down sick the last time and 
had to go back to bed during her last illness and died thereafter. It was about 
the latter part of November. During the month of October, or from September 
clear on up to November, my mother was in a condition where she was able to 
do her work, and she did do her work. She took in washing and ironing and 
didn’t complain any from it, and she didn’t seem to feel any ill effect from it. 
* * * My mother was washing on the day the agent came to sell her the 
policy. * * * She continued in a condition where she was able to do wash- 
ing a long time after October. She was able to do her work, washing and 
ironing, a Jong time before she took out the policy. She was able to do her work 
about six months before she took out the policy in October.” The evidence of 
Anner Lewis and Eddie Doman is to the same effect as the above. The evidence of 
Dr. Bradford, who called in Dr. Collum as consulting physician about April 3, 1928, 
was to the effect that Carrie recovered and got better up to the last time he saw 
her, which was on July 9, 1928. There is no evidence that any physician attended 
her from July 9th up to the time Dr. Collum was called the second time in Janu- 
ary, 1929, and the evidence of other witnesses is to the effect that during this 
time she was able to do and did do all her work, such as washing, ironing, etc.; that 
she was doing a washing on the day the policy was delivered. We think the 
evidence was sufficient to raise an issue of fact for the jury as to whether or not 
the assured was in sound health when the policy was delivered. Funk v. Miller 
(Tex. Civ. App.) 142 S. W. 24; American National Ins. Co. v. Frankel (Tex. 
Civ. App.) 199 S. W. 1132. 

We have considered all of appellant’s assignments, and, finding no reversible 
error, overrule same. ‘The judgment of the trial court is affirmed. 


WONDERFUL WORKERS OF THE WORLD v. WINN. (No. 951.) 
Court of Civil Appeals of Texas. Waco. Oct. 2, 1930. 
Rehearing Denied Oct. 30, 1930. 

31 Southwestern Reporter (2d) 879. 


1. INSURANCE. 

Insured’s application for membership in fraternal benefit society, offered to 
show false representations concerning health, held erroneously excluded in action 
on benefit certificate (Rev. St. 1925, arts. 4820-4824, 4834). ; 

Charter, constiution, by-laws, and rules of association sued on benefit 
certificate showed that it was fraternal benefit society as contemplated 

by Rev. St. 1925, arts. 4820-4824, 4834, and article 4834 provided that 

articles of incorporation, constitution, laws, application for membership, 

and medical examination shall constitute agreement between society and 
member and should be received in evidence of terms and conditions 
thereof. 

(For other cases, see Insurance, Dec. Dig. § 818[2].) 

2. INSURANCE. 

Testimony of doctors that insured was suffering from pellagra and died 
therefrom was admissible to show insured had pellagra when applying for 
benefit certificate. : 

(For other cases, see Insurance, Dec. Dig. § 818[2].) 

3. INSURANCE. 

Testimony that insured told witnesses she was suffering with pellagra was 
admissible to show insured had pellagra when applying for certificate. 

(For other cases, see Insurance, Dec. Dig. § 818[2].) 
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5. INSURANCE. 

Court must construe laws and regulations of insurer unless ambiguous, and 
let jury determine fact issues. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 
8. INSURANCE. 

Finding that insured paid dues to insurer directly conflicted with finding that 


insured was prevented from paying dues and did not support judgment against 
insurer. 


(For other cases, see Insurance, Dec. Dig. § 827.) 
11. INSURANCE. 
Association formed to aid sick and indigent members and provide burial for 


dead members held properly found to be fraternal benefit society not liable for 
attorney’s fees or statutory penalty. 


(For other cases, see Insurance, Dec. Dig. § 800.) 


Appeal from McLennan County Court; Kyle Vick, Judge. 

Suit by Richard Winn against the Wonderful Workers of the World. Judg- 
ment for plaintiff and defendant appeals. 

Reversed and remanded. 

F. M. Fitzpatrick, of Waco, for appellant. 

W. C. Taylor, of Waco, for appellee. 

Barcus, J. 

Appellee instituted this suit against appellant to recover on a $500 certificate 
issued to Girtha Winn. Appellee alleged that appellant was a life insurance 
corporation with lodges located in various places in Texas, one of which was in 
Waco, and that appellant issued to members of its local lodges membership cer- 
tificates which provided that appellant would pay certain sums*‘of money upon 
the death of the member to the beneficiary named in the certificate. Appellee 
further alleged that Girtha Winn, his wife, was accepted as and became a member 
of the local lodge of appellant in Waco, and that as such member appellant 
issued to her a certificate under the terms of which it agreed to pay appellee, 
the husband of Girtha Winn, $500 upon her death. Appellee alleged that Girtha 
Winn was dead; that she had complied with all the rules and requirements of 
the appellant lodge and paid all assessments and dues required and that the 
certificate was in full force and effect at the time of her death; that appellant 
having failed and refused to pay the amount of the certificate was liable for 
reasonable attorney’s fees, 12 per cent. penalty and interest, for all of which 
he prayed judgment. Appellee further alleged that if it should be found that 
the dues and assessments were not paid by Girtha Winn, it was caused by 
appellant having waived same and that it could not therefore claim any forfeiture 
of the certificate of insurance by reason of same not having been paid. 

Appellant alleged that it was not liable because of false statements made by 
Girtha Winn in her application for membership in the lodge, in that she stated 
she was in good health and was not suffering with any chronic disease and had 
not been sick, when, as a matter of fact, she was at said time suffering with, 
and had for a number of years had, pellagra, and that she died of pellagra a 
few months after the certificate was issued; further, that after the certificate 
was issued it ascertained the falsity of the application and took up said certificate 
of membership and insurance and refunded Girtha Winn the total amount she 
had paid, and that she accepted same in full satisfaction and relinquishment 
of all and any claim; and, further, that she failed to pay her dues and assessments 
as required by the constitution and by-laws of appellant, and under the terms of 
the certificate same thereby became null and void; and, further, that Girtha 
Winn never took the obligation in the local lodge and was not therefore a 
member of the lodge, and by reason thereof the certificate never had any force 
or effect. 

It appears from the record that a local lodge of the Wonderful Workers of 
the World was organized in Waco, knowa as White Rose Temple, in January, 
1928, and Emma Ward was elected secretary and treasurer. On January 16th 
a certificate of membership was issued to Girtha Winn. On April 20, 1928, the 
membership certificate was taken from Girtha Winn and she was refunded $5.25, 
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the total amount that she had paid thereon, including fees, assessments, initia- 
tions, and incidentals, and the certificate was sent to the state headquarters and 
there marked, “Cancelled.” On July 16, 1928, Girtha Winn died. After the 
certificate was taken up on April 20, 1928, no further dues or assessments were 
paid by Girtha Winn or any one for her. The constitution and by-laws of 
appellant show that there would have been due on said certificate, if same was 
valid, the annual tax due June Ist of 80 cents, and a home and business fund 
fee on July Ist of 45 cents, and a death relief payment on July 1, 1928, of $1. 25. 
The membership certificate that was issued to Girtha Winn recites, in substance, 
that by reason of her having made herself financial with the W onderful Workers 
of the World by having paid all assessments and dues to its date she was a 
member thereof; that if she continued to keep herself financial with said lodge 
in conformity with its rules and regulations it would pay (appellee, her husband) 
the beneficiary named not to exceed $500 upon her death; that the application 
for membership and the constitution and laws of the order would constitute the 
agreement between her and the association; that in the event she had made 
any false statements in the application and the falsity had been discovered the 
contract or certificate would be null and void; that in the event she failed to 
pay her dues as prescribed in the constitution and laws of the order, she became 
automatically suspended from all benefits of the association. 

The cause was tried to a jury, and submitted on the following special issues: 

Issue No. 1: “Did Girtha Winn keep herself financial from February 15, 
1928, until the time of her death on July 16, 1928, with the defendant company 
by the payment of the dues required of her according to the laws, constitution, 
rules and regulations of the defendant company?” Which the jury answered, 
“Yes 

Issue No. 2: “Did the said Girtha Winn use due diligence to keep herself 
financial in defendant company?” (This was not answered, the court having 
told the jury not to answer same if they answered issue No. 1 “yes.”) 

Issue No. 3: “Was the said Girtha Winn prevented from keeping herseli 
financial, if you have found that she did not keep herself so by wrongful acts, 
if any, on the part of the defendant company or its duly authorized agents?” 
The jury answered, “Yes.” 

Issue No. 4: “Was the wrongful act or acts if any, on the part of the defend- 
ant company, or its duly authorized agents, the sole cause of the failure, if any, 
on the part of the said Girtha Winn to keep herself financial in said company? 
Which the jury answered, “Yes.” 

Special Issue No. 9 (requested by appellant): “Was the obligation of the 
defendant order given to the deceased in the local lodge by the lodge authorities 
of said order?” Answered, “No.” 

Issue No. 5: “What amount in dollars and cents would be a reasonable 
attorney’s fee for plaintiff's attorney in this cause?” Answer: “$150.00.” 

The trial court entered judgment for appellee for $537.40. 

[1] Appellant complains at the action of the trial court in refusing to permit 
it to introduce in evidence the applicé ation of Girtha Winn for membership in its 
local lodge and in refusing to permit it to prove by Dr. Smith, Dr. Conner, Dr. 
Bell, and several neighbors that Girtha Winn for several months before she made 
her application to join the lodge in January, 1928, and up until her death in July, 
1928, was suffering with pellagra, and that Girtha Winn had so told them. We 
sustain these assignments. In his petition appellee alleged that appellant was a 
life insurance corporation with lodges, and that the deceased, Girtha Winn, was a 
member of the local lodge in good standing, and by reason thereof the certificate 
was issued to her, and he based his claim upon the certificate issued to his wife 
as a member of said lodge. Appellee introduced in evidence the charter and 
the constitution, by-laws, and rules of appellant. The charter issued to appellant 
states that its sole purpose for which it was formed was the support of a 
benevolent and charitable undertaking, to wit, the taking care of and administer- 
ing to the sick and distressed members while living and providing decent and 
respectable burial for its dead, and giving aid and relief to its indigent members, 
and that by reason of it being organized purely for benevolent purposes, it had 
no capital stock. The charter, constitution, by-laws, and rules of appellant offered 
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in evidence show that it consists of a grand lodge with subordinate lodges, and is 
a fraternal benefit society as contemplated by articles 4820, 4821, 4822, 4823, 4824, 
and 4834 of the Revised Statutes. 

Article 4834 of the Revised Statutes provides specifically that in fraternal 
benefit societies the articles of incorporation, the constitution and laws, the 
application for membership and medical examination signed by the applicant, 
and all amendments, shall constitute the agreement between the society and the 
member, and that copies thereof shall be received in evidence of the terms and 
conditions thereof. We think under the plain provisions of said article the orig- 
inal application for membership signed by Girtha Winn was admissible in evidence. 

(2, 3] The testimony of the doctors that she was suffering in March, April, 
May, June, and July, 1928, with pellagra, and that she died of said disease, was 
admissible, tending to show that she had pellagra at the time she made the 
application in January, 1928, and that same was the cause of her death. The 
testimony of the other witnesses to the effect that Girtha Winn told them at 
different times in the fall and winter of 1927 and 1928 that she was suffering 
with pellagra and had been for a long period of time was admissible for the 
same purpose. 

[4, 5] Appellant further contends that the court committed error in sub- 
mitting special issue No. 1 because same submitted a mixed question of law and 
fact, and because of its duplicity. We ‘sustain this assignment. The issue as 
submitted turned the jury loose without any chart or compass to determine first 
what was required to be paid under the constitution, rules, and regulations of 
appellant and then determine whether same had been paid. It was the duty of 
the court to construe the by-laws, rules, and regulations of appellant, unless 
same were ambiguous, and let the jury determine the fact issues. Hanover 
Company, Inc., v. Hines (Tex. Civ. App.) 11 S. W. (2d) 621; Id. (Com. App.) 
23 S. W. (2d) 289; Spectralite, Inc., v. Segall (Tex. Civ. App.) 25 S. W. (2d) 927. 

[6, 7] Appellant complains at the action of the trial court in submitting 
special issues Nos. 3 and 4 with reference to whether Girtha Winn was prevented 
from paying the dues required because they did not confine the jury to any 
specific act or acts alleged in appellees petition. We sustain these propositions. 
It is a well-settled principle of law that a party can only recover upon the allega- 
tions contained in his petition, and the court should submit to the jury only those 
issues specifically pleaded and supported by testimony. 

[8] Appellant further contends that the trial court was in error in rendering 
judgment against it because the answers of the jury to issues No. 1 and No. 3 
are in direct conflict, in that under issue No. 1 the jury found that Girtha Winn 
kept herself financial with appellant by paying the dues and assessments, and 
under Issue No. 3 the jury found that she was prevented from keeping herself 
financial by paying her dues to appellant. We sustain this proposition he 
answer of the jury to the two questions cannot be reconciled. She could not 
have kept herself financial and at the same time have been prevented from 
keeping herself financial by the wrongfulsacts of appellant. 


[9, 10] Appellant complains of the action of the trial court in failing to 
submit to the jury its defenses that Girtha Winn, at the time she applied for and 
was granted the certificate of membership and insurance, was not in good health, 
and that she died of a malignant chronic disease which she had contracted prior 
to the time her certificate was issued, and that she accepted the $5.25 paid to 
her at the time she surrendered her certificate in full satisfaction and settlement 
of any claim she had against it. Each of these defenses was specifically pleaded 
by appellant and there was evidence offered supporting same. While we do not 
specifically commend the wording of the issues as tendered by appellant, they 
were sufficient to call the trial court’s attention thereto, and each of said defenses 
having been raised by the pleadings and evidence, should have been in proper 
form submitted to the jury for its determination. The law is well settled that 
the defendant is entitled to have each separate defense pleaded, which is sup- 
ported by the testimony, submitted separately to the jury for its determination. 

[11] Appellee, by cross-assignments of error, contends the trial court was 
in errer in refusing to enter judgment; for him for the $150 attorney’s fee, and 
for 12 per cent: penalty; his contention being that under the record in this case 
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appellee was not a fraternal benefit society. We overrule these assignments. 
We think the trial court was correct in holding that appellant was a fraternal 
benefit society and governed by the law relating thereto. Our Supreme Court 
has held that fraternal benefit societies are not liable for either attorney’s fees 
or the statutory penalty for failure to pay an insurance policy. Pledger v. 
3usiness Men’s Accident Association (Tex. Com. App.) 228 S. W. 110; Schumann 
vy. Brownwood Mutual Life Insurance Ass’n (Tex. Com. App.) 286 S. W. 200. 
The judgment of the trial court is reversed, and the cause is remanded. 


HOUSTON v. NEW YORK LIFE INS. CO. No. 22374. 
Supreme Court of Washington. Oct. 28, 1930. 
292 Pacific Reporter 445. 
1. INSURANCE. 

Untrue statements in application for policy or reinstatement will not avoid 
insurer’s liability unless accompanied by intent to deceive insurer (Rem. Comp. 
Stat. § 7078). 

(For other cases, see Insurance, Dec. Dig §§ 256[2], 365[1].) 

2. INSURANCE. ; 

Special finding that insured complained of pains and consulted physician, not 
mentioned in application for reinstatement of life policy held not inconsistent with 
general verdict for beneficiary. 

In addition to a general verdict for plaintiff beneficiary, the jury made 
two special findings first, that insured at the time of application for re- 
instatement was to the best of his knowledge and belief in the same con- 
dition of health as on the date of the original policy, and second, that 
insured had consulted a physician shortly before application for rein- 
statement, had complained of pains and tenderness around the appendix 
and that physician diagnosed condition as appendicitis and advised opera- 
tion, but there was no finding that insured made false answers with intent 
to deceive insurer, 

(For other cases, see Insurance, Dec. Dig § 670.) 

3. INSURANCE. 

Evidence held not to show, as matter of law, that insured made false statements 

in application for reinstatement with intent to deceive insurer (Rem. Comp. 


State. § 7078). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 
4. INSURANCE. 

Application for reinstatement held “made in negotiation of contract of insur- 
ance” within statute providing only misrepresentation with intent to deceive shall 
avoid policy (Rem. Comp. Stat. § 7078). 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

Tolman and Beals, JJ., dissenting. 

En Banc. 

Appeal from Superior Court, King County; William J. Steinert, Judge. 

Action by Laura A. Houston against the New York Life Insurance Company. 
a a judgment in favor of defendant notwithstanding the verdict, plaintiff 
appeals. 

Reversed and remanded, with directions. 

J. L. Corrigan, of Seattle, for appellant. 

Wright & Catlett, of Seattle, for respondent. 

PARKER, J. 


The plaintiff, Mrs. Houston, seeks recovery upon a $3,000 reinstated life insur- 
ance policy issued by the defendant insurance company, insuring, for her benefit, the 
life of her husband, Edson Kell Houston, now deceased. A trial upon the merits in 
the superior court for King county, sitting with a jury, resulted in a judgment 
rendered by that court denying Mrs. Houston recovery, notwithstanding the general 
verdict of the jury awarding her recovery for the full amount of the policy. From 
this disposition of the cause in the superior court, Mrs. Houston has appealed to 
this court. The judgment was by the trial judge apparently rested upon the ground 
that the special finding of the jury in answer to the second interrogatory submitted 
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to it, hereinafter quoted, is inconsistent with the general verdict, and conclusively 
determines that Houston, with intent to deceive the company, made false statements 
as to his health in his application for reinstatement of the policy, and thereby in- 
duced the company to reinstate the policy, thus entitling the company to judgment 
denying recovery upon the policy, notwithstanding the verdict, as a matter of 
law. 

The briefs of counsel are directed largely to the question of whether or not 
the judgment can be sustained upon that ground. The facts controlling of that 
question, we think, may be fairly summarized as follows: On April 8, 1927, the 
company issued to Houston its insurance policy insuring his life for the benefit of 
Mrs. Houston. He then paid premium on the policy up to July 16, 1927, when, by 
its terms, the first annual premium thereon became due. He did not pay that annual 
premium, and, because of such nonpayment, the policy by its terms lapsed and be- 
came ineffective. On October 18, 1927, Houston applied to the company for re- 
instatement of the policy, filling out and signing one of the company’s blank ap- 
plications for reinstatement, wherein he answered questions therein as follows: 

“1, Are you now, to the best of your knowledge and belief, in the same condi- 
tion of health as you were when this Policy was issued? (If not, give details.) 
Ans. Yes. 

“2. Within the past 24 months have you had any illnesses or have you consulted 
or been treated by any physician or physicians? (If so, give full details including 
nature, date, and duration of each illness, the name of each physician, and the 
dates of consultation or treatment.) Ans. Apr. Ist, 1927, one week with grippe. Dr. 
Ellis, Ketchikan, made one call. * * * 

“T hereby certify that the foregoing answers are full, complete and true, and 
agree that the Company believing them to be true shall rely and act thereon.” 

[1,2] This application, accompanied by the required payment of premium for 
reinstatement, was soon thereafter received by the company, and the policy ac- 
cordingly reinstated. On November 27, 1928, Houston died. On December 5, 1928, 
due proof of Houston’s death was furnished to the company. On February 5, 1929, 
the company, claiming to have discovered that Houston had falsely answered the 
above-quoted questions in his application for reinstatement of the policy, with in- 
tent to deceive the company and thereby induce it to reinstate the policy, refused 
to make payment of the insurance to Mrs. Houston, but tendered back to her the 
amount of premiums paid upon and since the reinstatement of the policy. She re- 
fused to accept such return of the premiums, and commenced this action. Upon the 
trial, the issue was whether or not Houston falsely answered the above-quoted 
questions in his, application for reinstatement of the policy, with intent to deceive 
the company. There was evidence tending to show that about September 6, 1927, 
Houston had consulted Dr. Beeson and complained of pains and tenderness around 
the appendix of some ten days’ duration, and had been advised by the doctor that 
he should have an operation. We shall presently further notice this evidence in 
connection with another branch of our inquiry. The jury rendered a general 
verdict as follows: 

“We, the Jury in the above entitled Cause, do find for the plaintiff in the sum 
of Three Thousand and no/100 Dollars ($3,000.00) with interest at 6% from No- 
vember 27th, 1928.” 

The jury also made two special findings as follows: 

“We, the Jury in the above entitled cause, do make the following special finding 
in answer to the following interrogatory: 

“Interrogatory No. 1. Was the insured Edson Kell Houston, on October 18, 
1927, to the best of his knowledge and belief in the same condition of health as 
he was on the &th day of April, 1927, the date when the policy was issued? 

“Answer: Yes. 

“We, the Jury in the above entitled cause, do make the following special finding 
in answer to the following interrogatory: 

“Interrogatory No. 2. Did the said Edson Kell Houston, on or about Septem- 
ber 6, 1927, consult Dr. J. B. Beeson of Ketchikan, Alaska, and at that time com- 
plain of pains and tenderness around the appendix of about ten days’ duration and 
receive from Dr. Beeson a diagnosis of sub-acute appendicitis and advice that he 
should have an operation? 

“Answer: Yes.” 
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We first inquire, is the jury’s special finding, in the form of its answer to in- 
terrogatory No. 2, conclusive that Houston made false answer in his application for 
reinstatement of the policy, with intent to deceive the company? Manifestly, the 
general verdict, standing alone, negatives any such conclusion. This view has ad- 
ditional support in the jury’s special finding in the form of its answer to interroga- 
tory No. 1. It is not enough to avoid the insurer’s liability upon a policy that un- 
true statements are made in the application for the insurance or reinstatement 
thereof; but, to avoid such liability, there must be accompanying such untrue 
statements an intent on the part of the applicant to deceive the company. Hence, 
in order that the jury’s special finding in its answer to interrogatory No. 2 became 
conclusive against Mrs. Houston’s claim of recovery upon the policy, that special 
finding must be held to mean that, in making the untrue statements by Houston 
in his application for reinstatement of the policy, he did so with intent to deceive 
the company. Plainly we think this special finding does not, in terms, or inferen- 
tially, so decided, and that therefore it has no controlling force upon the general 
verdict. Manifestly, standing alone, the general verdict determined that and every 
other issue in favor of Mrs. Houston’s claim of recovery. In McCorkle v. Mallory, 
30 Wash. 632, 71 P. 186, 187, Judge Mount, speaking for the court, said: “Where 
a special verdict is susceptible of two constructions, one of which will support the 
general verdict and the other will not, that construction will be given the special 
verdict which will support the general verdict.” 

In Gaudie vy. Northern Lumber Co., 34 Wash. 34, 74 P. 1009, 1011, Judge 
Hadley, speaking for the court, made similar observations as follows: “A special 
finding must be irreconcilably inconsistent with the general verdict before the 
latter can be set aside and the former substituted in its place.” 

In Campbell v. Jones, 73 Wash. 688, 691, 132 P. 635, 637, adhering to this 
view of the law, we quoted with approval from 2 Thompson on Trials (2d Ed.) 
§ 2093, as follows: “The court will not strain the language of the special findings to 
override the general verdict. If possible, they will be interpreted so as to support 
the verdict rather than overturn it. No presumption will be made in their favor; 
‘nor will they control the general verdict, unless they are invincibly antagonistic 
to it’”—citing also, in addition to our above-noticed decisions, Mercier v. Travelers’ 
Ins. Co., 24 Wash. 147, 64 P. 158, and Cameron v. Stack-Gibbs Lumber Co., 68 
Wash. 539, 123 P. 1001. We are of the opinion that this special finding of the jury 
is not inconsistent with Mrs. Houston’s right of recovery as awarded her by the 
general verdict of the jury. 

[3] Is the evidence introduced upon the trial so conclusive of Houston’s in- 
tent to deceive the company by his above-quoted answers in his application as to 
call for the court so deciding as a matter of law, instead of leaving that question 
for decision by the jury? Counsel for the company so contend, and argue that 
therefore, in any event, the judgment of dismissal, notwithstanding the general 
verdict, constituted a correct disposition of the cause. The deposition testimony 
of Dr. Beeson, in so far as it gives us any information of any consequence touch- 
ing this question, is as follows: 

“Q. Did Mr. Houston between October 18, 1925, and October 18, 1927, consult 
you, and if so, upon what date or dates, and where? A. He did; at my office on 
the 6th of September, 1927. 

“Q. Will you state in as much detail as possible what Mr. Houston stated to 
you with reference to his own physical history and physical condition? A. I am 
relying entirely upon my notes made at the time of his visit. He is one of many 
patients who visit my office but once. I made such notes as would recall his ease 
in case of future business and dismissed the case from my mind and responsibility 
when he did not return. I do not recall anything about the case or visit except 
what is shown by my notes. Referring to my notes, his complaint showed evidence 
of a soreness of about ten days’ duration, the principal complaint being pain and 
tenderness in the right lower quadrant of the abdomen. His complaint was of pain 
and tenderness around the appendix the previous ten days. There was no history 
of any previous attacks, and the notes would indicate that it was of a mild nature. 
My diagnosis to him was a mild acute attack of appendicitis. 

“Q. Will you please read into your testimony the contents of your record? A. 
‘Dated September 6, 1927. Name: E. K. Houston, aged 36; occupation, trap man; 
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symptoms, tenderness right lower quadrant for ten days, sub-acute appendicitis, 
advised operation.’ 

“Q. Do you have a recollection of this visit of Mr. Houston, apart from your 
office records? A. No.” 

Of course, Houston’s testimony was not available upon the trial, so we do 
not have his version of any consultation by him with Dr. Beeson, nor of his own 
view of the extent of any affliction he may have then had. Dr. Beeson’s testimony 
indicates his belief that Houston’s ailment at that time was “a mild acute attack 
of appendicitis.” Nothing further was done by Houston concerning any ap- 
pendicitis affliction he may have then had until November, 1927, after the rein- 
dtatement of the policy by the company. On November 14, 1927, Dr. Wilkins per- 
formed a successful appendicitis operation upon Houston, from which the record 
before us warrants the conclusion that he entirely recovered, at least several 
months before he died on November 27, 1928, of a disease of the heart. There 
was other testimony to the effect that, at the time of Houston’s making his appli- 
cation for reinstatement of the policy and up to the time of the actual reinstate- 
ment of the policy, he was in general good health. We have no other evidence 
in the record, as we read it, of the condition of Houston’s health or of his con- 
sulting any physician or physicians prior to the reinstatement of the policy, other 
than his consulting Dr. Ellis about April 1, 1927, when he had the grippe. Under 
all the circumstances appearing, we are of the opinion that it could not have been 
properly decided by the court as a matter of law that Houston made the state- 
ments in his application for reinstatement of the policy falsely with intent to 
deceive the company. 

[4] Section 34 of our Insurance Code, chapter 49, p. 197, Laws of 1911, em- 
bodied in an amendment to that section by chapter 192, p. 703, Laws of 1915, and 
now to be found in section 7078, Rem. Comp. Stat., reads as follows: 


“No oral or written misrepresentation or warranty made in the negotiation 
of a contract or policy of insurance, by the assured or in his behalf, shall be 
deemed material or defeat or avoid the policy or prevent it attaching, unless such 
misrepresentation or warranty is made with the intent to deceive. * * * ” 

We have held, in our decisions rendered since the enactment of that provision 
in 1911, that “it is not enough under this statute to find that the representations 
were false. It must further be found that they were made with intent to deceive,” 
before the beneficiary’s right of recovery upon the policy can be defeated or 
avoided by the insurer. Brigham v. Mutual Life Ins. Co., 95 Wash. 196, 163 P. 
380, 381: Goertz v. Continental Life Ins. & Inv. Co., 95 Wash. 358, 163 P. 938; 
Askey v. New York Life Ins. Co., 102 Wash. 27, 172 P. 887, L. R. A. 1918F, 267; 
Dav v. St. Paul Fire & Marine Ins. Co., 111 Wash. 49, 189 P. 95. It is true that 
in this last-cited case we held as a matter of law that there could be no recovery, 
but we think that a critical reading of that decision will show a clearer case of 
untrue statements by the insured in his application with intent to deceive than 
here appears. 

Some contention is made in behalf of the company rested upon the theory 
that this statutory provision is not controlling in this case, as we understand 
counsel, because Houston’s application for reinstatement of the policy was not 
“made in the negotiation of a contract or policy of insurance’; the argument 
being that Houston’s application for reinstatement of the policy and its reinstate- 
ment by the company in pursuance thereof did not constitute a contract of insur- 
ance. True, the reinstatement of the policy did not constitute the original contract 
of insurance here in question, but it did constitute a contract to reinstate the 
lapsed original contract and policy of insurance. It seems clear to us that the 
application for reinstatement of the policy was made in the negotiation of a con- 
tract of insurance within the meaning of this provision of the statute. 

We conclude that the judgment of dismissal must be reversed. It is so 
ordered. It is stated in the briefs that there was made in behalf of the company 
in the trial court an alternative motion for a new trial which was not disposed of 
by the trial court because of the rendering of the judgment of dismissal. The 
record before us fails to show that any such motion was made. However. if the 
record in the trial court so shows, our reversal of the judgment of dismissal 
results in the company’s having the right to have such motion for new trial 
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disposed of by the trial court. The cause is remanded to the superior court, with 
directions to proceed in harmony with our views and conclusions herein stated. 

Mitchell, C. J., and Main, Holcomb, Millard, and Fullerton, JJ., concur. 

Tolman, J. (dissenting). 

As I read the record, the deceased from the day he was advised that he had 
uppendicitis, relied upon that advice and made plans for an early operation. Dur- 
ing this time he made the answers quoted in his application for reinstatement of 
the policy, and necessarily he knew that they were false. The minds of reasonable 
men cannot differ in the conclusion that he intended to deceive. 

I therefore dissent. 

Beales, J. 

I concur with Judge Tolman. 
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FIRE 
SURRATT et al. v. FIRE ASS’N OF PHILADELPHIA et al. 
WILCOX v. GLENN et al. 
No. 2959. 
Circuit Court of Appeals, Fourth Circuit. Sept. 19, 1930. 
43 Federal Reporter (2d) 467. 
1. INSURANCE. 

Insured’s transfer of property under binding exchange contract, pursuant 
to which grantee took possession and consummation of contract, held to avoid 
fire policies under change of interest clause. 

Insured under fire policies entered into contract with third person 
for exchange of property, and executed deed which he deposited in 
escrow. Third person took possession of property, and before destruc- 
tion thereof by fire contract was consummated by delivery in escrow of 
deed conveying property and finally compliance with terms of escrow and 
unconditional delivery of deed. Policies provided that entire policy “shall 
be void” unless otherwise provided by agreement in writing “if any change, 
other than by the death of an insured, take place in the interest, title 
or possession of the subject of insurance.” 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

2. INSURANCE. 

That insurers’ agent merely knew of transfer of property would not preclude 

insurers from asserting forfeiture under change of interest clause. 


Foregoing is based upon rule that where policy provides that no 
officer or agent of company shall have power to waive any of its terms or 
conditions except by written endorsement, knowledge on part of agent 
does not waive breach of conditions nor estop company from insisting 
upon forfeiture because of such breach. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


3. INSURANCE. 

Insurance agent’s agreement to transfer fire policies when trade was con- 
summated did not create executory contract enforceable in equity where policies 
were never presented for transfer. 

Fire policy provided that policy should be void, unless otherwise pro- 
vided by agreement in writing, if any change other than death of insured 
took place in interest, title, or possession of subject of insurance, and 
that no one should have power to waive any provision or condition of 
policy except such as by terms of policy may be subject of agreement 
added thereto, and that no provision or condition should be held to be 
waived unless waiver was in writing added to policy. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

4. INSURANCE. 

Neither waiver nor estoppel can result from insurance agent’s promise to 
transfer fire policies not in his possession, under clause requiring written endorse- 
ment of changes. 

(For other cases, see Insurance, Dec. Dig. § 385.) 

7. INSURANCE. 

Substitution of wife instead of husband for grantee held “change in interest” 

avoiding fire policies, if insurance was insurance transferred to husband. 
(For other cases, see Insurance, Dec. Dig. § 328[2].) 


8. INSURANCE. 
Mortgagee under standard mortgage clause held entitled to recover against 
fire insurer, notwithstanding forfeiture of mortgagor’s rights. 
Policy in question carried standard mortgage clause protecting inter- 
est of mortgagee from forfeiture by act or neglect of mortgagor. Mortgaor 
transferred property without securing written consent of insurer, thereby 
avoiding policy as to him. 
(For other cases, see Insurance, Dec. Dig. § 311[3].) 
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9. INSURANCE. 


Insurer under fire policy upon payment to mortgagee notwithstanding 
forfeiture of mortgagor’s rights held subrogated to mortgagee’s rights. 


Fire policy provided that on payment to mortgagee of any sum for 
loss or damage, insurer if it believe that no liability existed, to the extent 

of payment should be subrogated to mortgagee’s right of recovery or 

claim upon collateral to mortgage debt. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

Appeal from the District Court of the United States for the Eastern District 
of South Carolina, at Charleston; Ernest F. Cochran, Judge. 

Suit by F. L. Wilcox, as receiver of the South Carolina Warehouse Corpora- 
tion against John W. Glenn, the Fire Association of Philadelphia, and others. 
From the decree rendered, defendants Julia Efird Surratt and W. T. Surratt 
appeal. 

Affirmed. 

Henry E. Davis, of Florence, S. C., for appellants. 

Joseph L,. Nettles, of Columbia, S. C., for appellees. 

3efore Parker, Circuit Judge, and Baker and Soper, District Judges. 

ParKER, Circuit Judge. 

This suit was instituted in the court below by F. L. Wilcox, as receiver of 
the South Carolina Warehousing Corporation, to foreclose a mortgage on real 
estate and to obtain judgment on the mortgage debt. John W. Glenn, the 
original mortgagor, Julia Efird Surratt and W. T. Surratt, who had purchased 
the mortgaged property and assumed payment of the mortgage debt, and the 
Fire Association of Philadelphia, the Mechanics’ Insurance Company of Phila- 
delphia, and the Commercial Union Assurance Company, Limited, companies 
which had issued fire insurance policies on mortgaged property which had been 
destroyed by fire, were made defendants. The bill prayed for judgment and 
foreclosure, that the amounts due by each of the insurance companies might be 
determined, and that the rights, interests, and equities of all of the parties might 
be settled and determined in the suit. 

The insurance companies denied liability under the policies on the ground 
that there had been a change in the title of the property insured in violation 
of their terms; and the Fire Association ‘of Philadelphia pleaded, also, the 
provision of its policy to the effect that upon payment to a mortgagee it should, 
to the extent of such payment, be subrogated to the mortgagee’s right of recovery 
and to his claim upon the collateral held as security for the mortgage debt. On 
the trial the last-named company admitted its liability to the receiver as mort- 
gagee, but insisted on its right of subrogation. The answers of Julia Efird 
Surratt and W. T. Surratt admitted they had assumed the mortgage debt, 
but alleged, among other things, that upon their purchase of the mortgaged 
property, the agent of the insurance companies had agreed to transfer to them 
the insurance thereon and that they were entitled to the insurance. The insur- 
ance companies denied this allegation. 

On the trial, the District Judge held that the Mechanics’ and Commercial 
Union policies had been avoided by the change of title relied on; that the Sur- 
ratts were primarily liable for the payment of the mortgage debt; and that upon 
the Fire Association of Philadelphia paying to the receiver the amount due 
under its policy, it should be subrogated to all the rights of the receiver under 
the judgment rendered against Glenn and the Surratts and be entitled to an 
assignment of all demands and securities held by him, including the note and 
mortgage in suit and all rights thereunder. A decree was entered embracing 
these matters as well as others not here involved; and from same the Surratts 
have appealed, making only the insurance companies parties to the appeal, and 
assigning as errors the holdings to which we have referred. 

It appears from the evidence that the mortgaged property, a tobacco ware- 
house in Timmonsville, S. C., had been sold by the receiver to the defendant 
Glenn and a mortgage had been given for a balance due on the purchase price. 
The policies in question insured Glenn, as owner, and the receiver, as mortgagee. 
The Mechanics’ and Commercial Union policies bore only ordinary loss payable 
clauses. The Fire Association policy, however, carried the New York standard 
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mortgage clause, which protected the interest of the mortgagee from forfeiture 
by act or neglect of the mortgagor. All contained the following provisions: 

“This entire policy shall be void unless otherwise provided by agreement in 
writing added hereto * * * if any change, other than by the death of an insured, 
take place in the interest, title or possession of the subject of insurance. 

“No one shall have power to waive any provision or condition of this policy 
except such as by the terms of this policy may be the subject of agreement added 
hereto, nor shall any such provision or condition be held to be waived unless 
such waiver shall be in writing added hereto. * * * 

“On payment to a mortgagee of any sum for loss or damage hereunder, ii 
this company shall claim that as to the mortgagor or owner, no liability existed, 
it shall, to the extent of such payment be subrogated to the mortgagees right 
of recovery and claim upon the collateral to the mortgage debt. * * * ” 

On April 16, 1928, Glenn entered into a written contract with W. T. Surratt, 
by the terms of which an exchange of property was agreed upon, Glenn was to 
convey the mortgaged property in question to Surratt, Surratt was to convey 
to him certain mortgaged property in Winston-Salem, and the mortgage in each 
case was to be assumed by the person to whom the property was to be conveyed. 
On May 8, 1928, Glenn, pursuant to this contract, executed a deed conveying 
the warehouse property to W. T. Surratt, which he deposited in escrow with 
the C. E. Johnson Realty Company, real estate dealers of Winston-Salem, N. C. 
At the same time, Surratt and wife executed a deed to Glenn for the Winston- 
Salem property and Surratt gave Glenn his check for $467.41, which included the 
estimated difference in loans assumed by the respective parties and also the 
difference in the unearned insurance premiums on fire insurance policies, which 
were to be transferred. It was the basis of the trade that Glenn was to assume 
only $10,000 on the mortgage which had been given by the Surratts on the 
Winston-Salem property; and his deed to Surratt was left in escrow because, 
at the time of the settlement on May 8th, he had not been able to obtain from 
the company holding the mortgage on that property a statement of the amount 
due under it. 

While the deed of Glenn to W. T. Surratt was being held in escrow by the 
C. E. Johnson Realty Company, some one discovered that the title to the property 
of the Surratts which was being exchanged for the property of Glenn had been 
held in the name of Mrs. Surratt; and Glenn was requested to allow the name of 
Mrs. Surratt to be substituted for the name of Surratt in the deed. He con- 
sented to this, as did also Surratt; and the substitution was made by someone 
in the office of the realty conipany. A short while later, on or about the 19th 
of July, the exact amount of the mortgage on the Winston-Salem property was 
ascertained from the mortgage company, and it was found that the Surratts 
were due an additional sum of $296.23 to Glenn. Surratt on that day gave 
his note for this amount to the realty company, and the deed was delivered to 
him, although he seems to have left it in the company’s possession and failed to 
record it. The warehouse was destroyed by fire on August 19th. 

Surratt testified that at the time of the trade on April 16th, he notified one 
Rollins, the local agent of the Mechanics’ and the Commercial Union Companies, 
that he had traded for the warehouse property and that the policies outstanding 
thereon should be transferred to him, and that Rollins then and there agreed 
so to transfer them and to attach a rider to that effect. Rollins, on the other 
hand, testified that he agreed that he would transfer the policies when the trade 
was carried through and that no transfer was to be made until he was notified 
that the deal had been consummated. The policies were in the possession of 

Mr. Wilcox, the receiver, who had the same understanding of the matter as 
Rollins; and the fact that the riders transferring the policies were not filled out 
and delivered at the time Surratt had the conversation with Rollins, strongly 
corroborates the latter’s statement that no transfer was to be made until some- 
thing further should occur. The learned judge below, who saw and heard the 
witnesses, accepted Rollins’ version; and on the record before us we certainly 
would not be justified in disturbing his finding with regard thereto. 

Rollins was never notified of the transactions of May 8th or July 19th, and 
made no transfer to any one. He was not notified of the substitution of Mrs. 
Surratt for Surratt as grantee in the deed; and no one testified that he ever 
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agreed to transfer the policies to her. There is no evidence that the agent of 
the Fire Association of Philadelphia made any agreement whatever to transfer 
the insurance under its policy. ; 


[1, 2] There can be no question that the Mechanics’ and Commercial Union 
policies and the interest of the mortgagor under the Fire Association policy 
were avoided by the transfer of the property from Glenn to the Surratts. Not 
only was there a binding contract for the exchange of property entered into 
between Glenn and W. T. Surratt, under which Surratt took pessession of the 
property covered by the policies [see First Nat. Bank v. Glens Falls Ins. Co. (C. 
C. A. 4th) 27 F. (2d) 64, 67, and cases there cited], but it also affirmatively 
appears that, prior to the destruction of the warehouse by fire, there had been 
a consummation of the contract by the delivery in escrow of a deed conveying 
it and finally a compliance with the terms of the escrow and an unconditionai 
delivery of the deed. The fact that the agent of the Mechanics and Commercial 
Union Companies may have had notice of the contract between Glenn and 
Surratt is immaterial; for it is settled law in the federal courts that, where a 
policy provides that no officer or agent of the company shall have power to 
Waive any of its terms or conditions except by written indorsement, knowledge 
on the part of the agent does not waive breach of the conditions nor estop the 
company from insisting upon forfeiture because of such breach. Northern 
Assurance Co. v. Grand View Building Ass’n, 183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 
213; Booth v. Concordia Ins. Co. (C. C. A. 4th) 30 F. (2d) 20; Great American Ins. 
Co. v. Johnson (C. C. A. 4th) 25 F. (2d) 847; Northern Assur. Co., Ltd., of 
London v. Case (C. C. A. 4th) 12 F. (2d) 551. 

And we do not think that a case was presented for reformation of the 
Mechanics’ and Commercial Union policies under the principle laid down by 
this court in Hutchings vy. Caledonian Ins. Co. (C. C. A. 4th) 35 F. (2d) 309. In 
that case the policy was in the possession of the agent of the company who, 
upon a change in the title of the property, agreed to make the necessary indorse- 
ment to transfer the insurance and protect the owners. Here the policy was 
not in the possession of the agent; the agreement was, not to make the indorse- 
ment forthwith, but only after the deal should be consummated; and there was 
no agreement whatever to transfer the insurance to Mrs. Surratt, who was the 
owner of the property when the fire occurred. 

[3] The fact that the policies were not in the possession of the agent and 
were not presented to him effectually negatives the position that there was any 
agreement for the present transfer of the insurance which the agent by neglect 
or mistake failed to make a part of the policy by written indorsement. And 
the agreement of the agent to transfer the policies when the trade should be 
carried through did not create any binding executory contract which equity 
could enforce on the principle of regarding that as done which should have 
been done; for, as we have seen, the policies could not be transferred until 
presented to the agent so that he could attach the written indorsement; and 
they were never presented to him. 

[4] Even in jurisdictions where oral waiver is recognized, neither waiver nor 
estoppel is held to result from the promise of the agent to make changes where 
the policy is not in his possession and is not presented to him, and where, as here, 
he is forbidden by the terms of the policy to make changes or waive conditions 
except by written endorsement. See 26 C. J. 307 and note in 38 A. L. R. at page 
643 and cases there cited. Thus in Northam yv. Dutchess County, etc., Ins. Co., 
166 N. Y. 319, 59 N. E. 912, 913, 82 Am. St. Rep. 655, the facts were that, upon 
an assignment for the benefit of creditors, the insured saw the agent of the 
company and asked that the insurance be kept good and the agent agreed to do 
so. The policy at the time was locked up in the safe of the insured. The court 
held that no waiver or estoppel resulted, saying: 

“This falls short of the facts which sustained the policy in Manchester v. 
Guardian Assur. Co., 151 N. Y. 88, 56 Am. St. Rep. 600, 45 N. E. 381. In that 
case the agent agreed to make the necessary indorsement, and failed to do so, 
although the policy was within his reach for the purpose. The promise, under 
the circumstances, was held to be either the equivalent of an oral contract for 
further insurance, or an estoppel precluding the defendant from asserting its 
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own breach of performance. The case before us is not unlike Baumgartel v. 
Providence, etc., Ins. Co., 136 N. Y. 547, 32 N. E. 990, in which the agent, when 
informed by the insured that he had obtained other insurance for $1,000 answered, 
‘All right, I will attend to it,’ and we held this was not a compliance with the 
terms, of the standard policy, or Waiver of them, but, at best, but a promise to 
make the proper indorsement when the policy should be presented to the agent— 
an event which did not occur in that case or in this.” (Italics ours). 

[5-7] And apart from the fact that a future transfer of the policies was con- 
templated and that they were not in the possession of the agent and were not 
presented to him to be transferred, the agreement relied on could not avail the 
Surratts, for the reason that it did not provide for the transfer of the insurance 
to Mrs. Surratt and the title to the property was in her at the time of the fire. 
It is true that the deed was not reacknowledged or recorded after the substitution 
of her name as grantee, but there can be no doubt that the effect of the substi- 
tution was to vest in her at least the equity title to the property. While the 
deed was held in escrow, there was no delivery to the grantee and the legal title 
remained in Glenn, the grantor. 21 C. J. 882, 888; Calhoun County v. American 
Emigrant Co., 93 U. S. 124, 23 L. Ed. 826. As her name was inserted in the deed 
as grantee before delivery was consummated, there can be no question that upon 
delivery it conveyed to her the title which remained in Glenn up to that time. 
The case, on principle, is in no respect different from what it would have been 1f, 
after signing the deed, but while it was still in his possession, he had changed 
the name of the grantee. The conditions of the escrow do not complicate the 
matter, for the reason that Surratt, the grantee under the deed as originally 
drawn, consented to the substitution. Certainly the substitution of Mrs. Sur- 
rat's name effected a change in the “interest” or “title” of the insured which 
would have avoided the policy, even if the effect of the agreement relied on 
had been to transfer the insurance to Surratt. 

And there can be no doubt that the learned judge below was correct in 
rendering a decree in behalf of the receiver against the Surratts for the amount 
of the mortgage debt, and in holding that, upon payment by the Fire Associa- 
tion of Philadelphia of the judgment rendered against it on its policy, it should 
be subrogated to the rights of the receiver in and under the judgment and be 
entitled to an assignment of the securities which he held. Although the mort- 
gage debt was owing to the receiver by Glenn, the Surratts in their pleadings 
admit that they assumed the payment of same in consideration of the convey- 
ance to them; and the rule applicable in such cases is well stated by the late 
Judge Sanborn in Silver King Coalition Mines Co. v. Silver King Consol. Mining 
Co. (C. C. A. 8th) 204 F. 166, 169, Ann. Cas. 1918B, 571, as follows: 

“When a grantee contracts with his grantor to pay the latter’s debt or 
obligation in payment, or in part payment, for the conveyance, the creditor or 
obligee may accept and appropriate that contract to himself and maintain a suit 
in equity to enforce it. In that event the grantee becomes the principal debtor 
and the grantor the surety, and the creditor’s suit stands on the equitable doc- 
trines that the creditor may have the benefit of any security or obligation given 
by the principal debtor to the surety, and that to avoid circuity of action—that 
is to say, an action by the creditor against the original debtor and a subsequent 
action by the latter against his grantee—the creditor may be, and is in equity, 
substituted for the promisee, the grantor.” 

See, also, Cobb v. Interstate Mortgage Corp. (C. C. A. 4th) 20 F. (2d) 786, 
788 and cases there cited. 

[8, 9] While the policy of the Fire Association of Philadelphia as originally 
issued protected the interest of Glenn, the mortgagor, as well as the interest of 
the mortgagee, Glenn’s rights thereunder were forfeited by reason of the con- 
veyance to the Surratts. The rights of the receiver, as mortgagee, however, 
were protected by the provisions of the New York standard mortgage clause, 
notwithstanding the forfeiture of the mortgagor’s rights; and upon the payment 
to him of the amount of the debt, it is clear that the company, under well- 
recognized principles of equity, is entitled to be subrogated to his rights with 
respect thereto and to have assigned to it all securities held by him for the en- 
forcement of same. 26 C. J. 461; Carpenter v. Providence Washington Insur- 
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ance Co., 16 Pet. 495, 10 L. Ed. 1044; Royal Ins. Co. v. Stinson, 103 U. 25, 28, 
26 L. Ed. 473. In addition to this, the policy here expressly See | i such 
subrogation and assignment, and there can be no question of the validity of 
such a provision or of the companys right of subrogation thereunder. mC. J. 
462; New Hampshire Fire Ins. Co. v. National Life Ins. Co (C. C. A. 8th) 112 ho 
199, 203, 57 L. R. A. 692; Badger v. Platts, 68 N. H. 222, 44 A. 296, 73 Am. 
Rep. 572; Allen v. Watertown Ins. Co., 132 Mass. 480; Springfield Fire Ins. ee 
v. Allen, 43 N. Y. 389, 3 Am. Rep. 711; People’s Bank v. Ins. Co. of North 
America, 146 Ga. 514, 91 S. E. 684, L. R. A. 1917D, 868; Gillespie v. Scottish Union 
Ins. Co., 61 W. Va. 169, 56 S. E. 213, 11 L. R. A. (N. S.) 148. 

There was no error, and the decree of the court below will be affirmed. 

Affirmed. 


GIRARD FIRE & MARINE INS. CO. et al. v. GUNN. 8 Div: 140. 
Supreme Court of Alabama. March 20, 1930. 
As Modified on Denial of Rehearing June 26, 1930. 
Futher Rehearing Denied Oct. 23, 1930. 
130 Southern Reporter 180. 


1, INSURANCE—INSURED HELD NOT TO HAVE UNCONDITIONAL 
OWNERSHIP AS REQUIRED BY FIRE POLICY, WHERE FORMER 
OWNER’S WILL LEAVING PROPERTY TO INSURED’S GRANTOR 
WAS NOT PROPERLY WITNESSED. 


Interest of insured in property covered by fire policy Aeld not to amount to 
sole and unconditional ownership, as required by terms of policy, where insured’s 
grantor was widow of former owner, and former owner’s will purporting to give 
the property to his wife was not properly witnessed, and therefore ineffective, so 
that the widow from whom insured obtained his deed had only dower inte rest. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

2. INSURANCE—FIRE POLICY, VOID BECAUSE INSURED’S INTEREST 
WAS LESS THAN UNCONDITIONAL OWNERSHIP, HELD NOT RE- 
VIVED BY SUBSEQUENT CONVEYANCES BY FEE OWNERS TO 
INSURED’S GRANTOR. 

Where fire policy at time of execution thereof was void by its terms on account 
of fact that the interest of the insured was less than unconditional and sole owner- 
ship, policy was not revived by subsequent acts of fee owners in conveying their 
interest to insured’s grantor. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

3. INSURANCE—POLICY, VOID BECAUSE OF INSURED’S LIMITED IN- 
TEREST IN PROPERTY, REMAINS SO UNLESS REVIVED BY IN- 
SURER’S CONSENT 
Insurance contract, void because of fact that insured at time of execution of 

policy was not sole and unconditional owner of property insured, remains void, 

unless revived by consent of the insurance company. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

4. INSURANCE—INSURED MUST HAVE INSURABLE INTEREST WHEN 
FIRE POLICY IS ISSUED AND WHEN LOSS OCCURS. 

It is necessary that insured under fire policy have insurable interest at time of 
issuance of policy and at the time of the loss. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

5. INSURANCE—INSURED, IN ACTION ON FIRE POLICY, MUST SHOW 
INSURABLE INTEREST OR EXTENT THEREOF. 

In action on fire policy, in which defense was that interest of insured was 
other than unconditional and sole ownership, burden was on insured to show his 
insurable interest or the extent thereof. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 





Fire] Girard Fire & Marine Ins. Co. v. Gunn 87 


7. INSURANCE—EVIDENCE THAT INSURANCE AGENT, WHO HAD 
ALSO ACTED AS AGENT IN SELLING PROPERTY TO INSURED, 
ACQUIRED KNOWLEDGE BEFORE ISSUANCE OF POLICIES OF 
DEFECT IN INSURED’S TITLE, MADE ISSUE FOR JURY OF 
WAIVER OF CLAUSE IN FIRE POLICY REQUIRING UNCONDITION- 
AL OWNERSHIP. 

Evidence that insurance company’s agent, who had acted as real estate agent 
for insured’s grantor in negotiating sale of property to ae before policies were 
written, was advised of defect in insured’s title, made issue tor jury of insurance 
company’s knowledge of defect and waiver of Pree. hae making fire policy void, 
if insured’s interest was less than unconditional and sole ownership, in view of 
scintilla rule. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

8. INSURANCE—PAYEE UNDER LOSS PAYABLE CLAUSE IN POLICY 
HAS SUPERIOR RIGHT TO RECOVER TO EXTENT OF HIS INTER- 
EST, BEFORE PAYMENT TO INSURED. 

Loss payable clause in policy gives to the payee named the superior right to 
recover to the extent of the amount of his or her interest shown to the court, and 
the insured can only recover the balance in excess. 

(For other cases, see Insurance, Dec. Dig. § 582.) 

9. INSURANCE—INSURANCE COMPANY WAS NOT BOUND BY NOTICE 
OF DEFECT IN INSURED’S TITLE ACQUIRED BY COMPANY’S 
AGENT WHILE ACTING AS AGENT FOR INSURED. 

In action on fire policy, in which defense was that policy was void on account of 
fact that insured’s interest was less than unconditional and sole ownership, knowl- 
edge of insurance company’s agent of defect in insured’s title, acquired while act- 
ing within scope of employment as agent for insured and in and about insured’s 
business, was not binding on insurance company. 

(For other cases, see Insurance, Dec. Dig. § 378[4].) 

11. INSURANCE—INSTRUCTION TO ALLOW INTEREST FROM SIXTY 
DAYS AFTER SPECIFIED DATE WAS ERRONEOUS, WHERE LOSS 
WAS BY POLICY’S TERMS MADE PAYABLE ONLY SIXTY DAYS 
AFTER NOTICE, ESTIMATE, AND SATISFACTORY PROOF OF LOSS. 
In action on fire policy, instruction to jury to compute interest only from period 

from sixty days after given date held erroneous, where policy provided that amount 

should not become due until sixty days after due notice, ascertainment, estimate, 
and satisfactory proof of loss hz id been received by company. 


(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from Circuit Court, Morgan County; James E. Horton, Judge. 

Actions on policies of fire insurance by E. E. Gunn against the Girard Fire 
& Marine Insurance Company, of Philadelphia, and the Palatine Insurance Com- 
pany, Limited, of London, England, consolidated by agreement. From a judgment 
for plaintiff, defendants appeal. 

Reversed and remanded. 

Coleman, Coleman, Spain & Stewart, of Birmingham, for appellants. 

THOMAS, J. 


The appeal is from two judgments consolidated by agreement. They involved 
the same questions, and were tried as one case in the circuit court. ; 
This is the second trial that has resulted in judgment for plaintiff. The first 


appeal—that from the granting of a new trial—was affirmed in Gunn v. Palatine 
Insurance Co., 217 Ala. 89, 114 So. 690. 


The pleadings on this, the last trial, consist of complaint in Code form, de- 
claring upon the policy of fire insurance, pleas 2, 5, 6, 8, 10 to 16, inclusive, to which 
demurrers were sustained, and pleas 1, 3, 4, 7, and 9, to which plaintiff's demurr- 
ers were overruled. The trial was had on these pleadings and replications 2, 3, 
4, and 6 to please 3 and 9, which averred knowledge or notice of the matters set 
up in the pleas indicated—of the condition of the title and nature of assured’s in- 
terest in the property. 

The classes of pleas on which trial was had were general issue (plea No. 1), 
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that setting up contract provisions of the policy, that same would be void if the 
subject of the insurance was located upon land not owned by assured, or “if the 
interest of the assured be other than unconditional and sole ownership,” and averred 
that breach (plea No. 3). 

It is further pleaded the provisions of the policy against vacancy or nonoccu- 
pancy for a period of thirty days (plea 4), and that plaintiff did not have an in- 
surable interest in the property at the time of its destruction by fire (plea 7) ; that 
the interest of assured was other than unconditional and sole ownership, and the 
breach of stipulations of the policy as to this (plea 9). 

A number of facts are undisputed. The evidence showed substantially that the 
insured property, prior to the time the; plaintiff attempted to purchase it, was 
owned by Dr. Stubbs, who died about the last of June or the Ist of July, 1924; it 
was not his homestead, as he and his family lived in the state of Louisiana at the 
time of his death. Dr. Stubbs attempted to will all of his property to his wife, 
Elizabeth S. Stubbs; that instrument was invalid under the Alabama law, for the 
reason that it was not properly witnessed. The testator, at the time of his death, 
did not have any children surviving him, and he owned other property; he had a 
number of heirs who were his nephews and nieces. The property in question de- 
scended upon his death to his heirs at law, subject to a prospective or contingent 
right of dower in his widow, Mrs. Elizabeth S. Stubbs. 

After the death of Dr. Stubbs (on the 30th day of June, 1925), the plaintiff 
entered into a contract with Mrs. Elizabeth S. Stubbs whereby she agreed to sell, 
and he agreed to buy, the insured property for the sum of $1,500, of which $150.00 
was payable in cash and the balance in installments of $500 in six months from 
July 1, 1925, and $850 due in twelve months from July 1, 1925. Mrs. Stubbs, on the 
day of that purported sale, executed a warranty deed conveying the property to the 
plaintiff. This warranty deed was placed in escrow to await fulfillment of com- 
pleted payments of the purchase price. 

The evidence shows that the plaintiff had never made other payments than the 
$150 on the contract; had not secured delivery of the deed, and had paid no sum 
whatsoever other than the one indicated—the $150 which he paid at the time of the 
execution of the contract on June 30, 1925. Three months thereafter the property 
was destroyed by fire (on or about September 11, 1925) ; and some of the witnesses 
testified that, although on the last day of June the plaintiff had agreed to purchase 
the house and lot for the sum of $1,500, the reasonable value of the house (not 
including the lot) was $4,000 to $4,500. The testimony tended to show further that 
the house was vacant for more than thirty days prior to the fire; that a short time 
prior to the fire some bathroom fixtures were removed from this house. 

The evidence failed to show that dower had been set aside or assigned to Mrs. 
Elizabeth Stubbs, or that she was entitled to any dower in the insured property. 

The plaintiff introduced one witness who was a member of the firm of Wyati 
& Son, who issued the policies, and who testified that before the policies were 
written he had learned that the will of Dr. Stubbs was invalid; but no evidence was 
introduced to show that he acquired such knowledge while acting as agent for the 
appellant in the instant transaction, or acquired it while acting within the line 
and scope of his authority as agent for the appellant. The evidence is undisputed 
that Wyatt & Son were also real estate agents who negotiated the sale of the 
property from Mrs. Stubbs to plaintiff. Could the reasonable inference be drawn 
that Wyatt & Son acquired the knowledge as to the invalidity of the will while 
acting as agent in selling the property? 

Plaintiff testified he did not know how long Dr. Stubbs had owned this pro- 
perty; could not swear that Dr. Stubbs “ever owned this individual property”; un- 
derstood he had a good deal of property in town, including this property; under- 
stood he owned it some time prior to his death. 

Defendant introduced the will of Dr. William Carter Stubbs, in which he gave 
all of his property in the states of Virginia, Alabama, and Louisiana to his wife, 
with full power of disposition. It was witnessed by only one witness—Wm. H. 
Brynes, Jr., judge. 

Defendant examined L. B. Wyatt, who testified that he knew Dr. W. C. Stubbs, 
and that the latter owned this property at the time of his death; that Mrs. Stubbs 
was in the possession of the property during the year 1925, and that prior to June 
30th she collected rents from it, and claimed to own it; that after June 30th rent 





Fire] Girard Fire & Marine Ins. Co. v. Gunn 89 


was collected by the plaintiff from various tenants; that he sold this property to 
plaintiff as agent for Mrs. Stubbs, and during the time he was acting as insurance 
agent for defendants; that the defendants were insuring this property for Mrs. 
Stubbs until it was purchased by the plaintiff; and at this time witness so ad- 
vised the defendants, and they instructed witness to cancel the policy in Mrs. Stubbs 
and rewrite it in the plaintiff’s name, with the loss payable clause to Mrs. Stubbs, 
and all of which was shown by his daily report to them; that he did not know of 
his own knowledge whether prior to his death Dr. Stubbs had conveyed his interest 
in the property to his wife; that “along about February, 1925, prior to the sale of 
the property to the plaintiff,” the heirs of Dr. Stubbs entered into an agreement, 
and “did agree” to quitclaim any interest they might have in the Dr. Stubbs property 
to Mrs. Elizabeth Stubbs; that the conveyance of their several interests to Mrs. 
Stubbs was on March 1, 1926. As to this, the record recites: 

“The witness was then asked the following question: 

“Q. Mr. Eyster asked you if you had any written authority from the heirs of 
Dr. Stubbs to convey this property to Mr. Gunn—Now I will ask you if it isn’t a fact 
that along about February, before this sale took place, if the heirs did not agree that 
they would quitclaim any interest that they might have in Dr. Stubbs property to 
Mrs. Elizabeth Stubbs? 

“The defendants objected to the question on the ground that it called for irre- 
ievant, illegal and immaterial and secondary evidence in violation of the statute 
of frauds, and calls for an opinion of the witness. The court overruled the ob- 
jection and the defendants then and there duly reserved an exception. 

“The witness answered: A. They did. 

“Whereupon the Court stated: I permitted that to go in for the purpose of 
showing whether or not the witness being examined, knew the condition of the 
title of the proerty in the policy. 

“The witness was then asked the following question: 

“Q. Now,, the premiums that were paid on these policies, $37.37 on one, and 
$37.35 on the other, was the premium for the full interest in that property wasn’t it? 

“The defendants objected to that question. The court overruled the objection 
and the defendants then and there duly reserved an exception. 

“The witness answered: A. Certainly, yes.” 

This witness testified that the premiums were paid on these policies for the 
full interest in the property, and he had authority from the defendants to collect 
this premium. This property was occupied by tenants on up until just a few days 
before the fire. 

The defendants introduced in evidence a deed from the heirs of Dr. William 
Carter Stubbs (of date of March 1, 1926), reciting that Dr. Stubbs died July 7, 
1924, leaving a last will and testament, which had been duly recorded in the office 
of the judge of probate of Morgan county, Ala., and which said will conveyed all the 
property of Dr. Stubbs to his wife; that they desired to ratify, adopt, and confirm 
all of the provisions of said will, and to that end executed a deed conveying to her 
all their right, title, and claim in and to the various lots of land, including the lot 
in question. The date of that conveyance was March 1, 1926; the house in question 
was destroyed by fire September 11, 1925, and the policy issued on July 4, 1925. 

Harry Wyatt testified that he was a member of the firm of L. B. Wyatt & 
Sons, and executed the policies in question; that at the “time” he “knew that the 
property covered by the policies was the property of Mr. Gunn.” He knew the 
will was not attested, and discussed the matter with the probate judge and with 
attorneys; saw the certified copy of the will that was filed for record in the pro- 
bate office of Morgan county, Ala. As to this the record recites: 

“Q. Did you learn that prior to July 4th, 1925? Defendants objected. The 
Court thereupon stated: I will let you (plaintiff) ask the question: ‘Did he learn 
it did not have two witnesses?’ * * * A. Yes, sir, I learned the will wasn’t wit- 
nessed. * * * 


“Q. Had you discussed that with any lawyer at that time? * * * A. Yes, sir. 
* * * 

“Q. Had you been advised by them that the will did not convey title from Dr. 
Stubbs to his wife? * * * A. Yes, sir. * * * 


“Q. Were you advised by them that the will was invalid and ineffective to 
convey title? * * * 
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“The witness answered: A. Yes, sir, I was advised it would not hold. 

“The Court: That was before these policies were written? A. Yes, sir. * * * 

“Q. You had seen the certified copy of the will that had been offered for 
probate here in Decatur, Morgan County, Alabama? * * * A. Yes, sir, I saw a 
copy of the will. It came to my office. * * * 

“Q. You discussed it with Judge Troupe, the Probate Judge. * * * A. Yes, sir.” 

Plaintiff introduced in evidence the defendant’s answers to interrogatories, in 
which the defendant admitted that, following the fire, it questioned the plaintiff 
with reference to his title and interest in the property; that some time after the 
examination and investigation was had it authorized the Southern Adjustment Bu- 
reau to make settlement. 

Plaintiff, in answer to question from defendant’s attorney, testified that he did 
not know that the property in question was a part of the Stubbs estate when he 
negotiated to buy it; that he knew it belonged to Mrs. Stubbs. The witness (E. E. 
Gunn) said: 

“As to whether I knew it belonged to him before he died and then afterwards 
belonged to his estate, Mr. Eyster, I did not know where Dr. Stubbs’ property was. 
No, sir, I did not know that this was the Stubbs property of my own knowledge. 
I just presumed it belonged to him from his widow owning it. Yes, sir, I was 
around Mr. Wyatt’s office quite a bit from time to time. As to whether I knew Mr. 
Wyatt handled this property for Dr. Stubbs during his life time, well, I understood 
he was the agent for Dr. Stubbs during Dr. Stubbs’ lifetime, and as to whether he 
was handling this piece of property for Dr. Stubbs, collecting the rent on it, and 
one thing and another, I don’t know as I knew this particular property, because I 
said a while ago I did not know where Dr. Stubbs’ property was. I knew he owned 
a good deal of property around town, but did not know just where the location 
was.” 

[1-4] If there is a difference in the effect of the witness on the instant point, 
in his direct and cross-examinations, a jury question was presented as to this fact 
of his knowledge of ownership by Dr. Stubbs. Jones v. Bell, 201 Ala. 336, 77 So. 
998; McMillan v. Aiken, 205 Ala. 35, 40, 88 So. 135. We think there is no conflict. 
We cannot attach the effect insisted by appellants as to the ratification of Mrs. 
Stubbs’s interest after the fire, by all the heirs at law of Dr. Stubbs. Such sub- 
sequent acts by the owners of the fee could not change the contract rights of the 
parties at and when the policy of insurance was issued and delivered to Gunn. 
And such a contract that is void remains so, unless revived by consent of the insur- 
ance company. Penn. Fire Ins. Co. v. Malone, 217 Ala. 168, 115 So. 156, 56 A. L. 
R. 1075; North River Ins. Co. v. Waddell, 216 Ala. 55, 112 So. 336, 52 A. L. R. 
838. The courts hold the assured must have insurable interest at the time.of issu- 
ance of a policy, and at the time of the loss. Commercial Fire Ins. Co. v. Capital 
City Ins. Co., 81 Ala. 320, 8 So. 222, 60 Am. Rep. 162: AXtna Fire Ins. Co. v. Ken- 
nedy, 161 Ala. 600, 50 So. 73, 135 Am. St. Rep. 160; Pope v. Glenn Falls Ins. Co., 
136 Ala. 673, 34 So. 29; Cooley’s Briefs (2d Ed.) 190 et seq. 

In view of the positive pronouncements made by this court in Gunn v. Pala- 
tine Ins. Co. et al., 217 Ala. 89, 114 So. 690, that the defect presented “was not a 
mere question of defect of title, but extent of ownership,” and that on this question 
defendants were entitled to the general affirmative instruction. It was further said 
on former appeal (217 Ala. 91, 114 So. 690, 691) that: 

“The recent case of New Brunswick Fire Ins. Co. v. Nichols, 210 Ala. 63, 97 
So. 82, deals with the stipulation here involved, and, in holding that there was a 
breach of the provision of the policy as to ownership in fee simple by the insured 
of the lot on which the building was located, came in conflict with the decision in 
Commercial Union Assur. Co. v. Ryalls, 169 Ala. 517, 53 So. 754, which latter case 
was there overruled.” 

And it is the law of this case that appellee here is not the sole and unconditional 
owner of the insured property, and the building is on ground not owned by assured 
in fee simple. 

[5] The burden was upon plaintiff to show his insurable interest or extent 
thereof. A®tna Fire Ins. Co. v. Kennedy; Commercial Fire Ins. Co. v. Capital City 
Ins. Co,; Pope v. Glenn Falls Ins. Co., supra; May on Ins. §§ 115, 116. It is un- 
necessary to discuss the evidence, statutes, and decisions as to Mrs. Stubbs’ right 
vel non to dower. Sections 7428, 7429, Code; Francis v. Sandlin, 150 Ala. 583, 
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43 So. 829; Chavers v. Mayo, 202 Ala. 128, 79 So. 594; Martin v. Evans, 163 Ala. 
657, 50 So. 997. 

Thus we are left to the only question now presented, that of waiver, which is 
invoked by the replications and the evidence on the last trial. Is it not different in 
material aspects from that before the court when Mr. Justice Gardner observed as 
to this: 

“We have read the evidence with great care and in the light of this insistence, 
but we are unable to find any testimony presenting a jury question to the effect 
that the agent had any knowledge as to the actual character or extent of interest 
acquired by plaintiff in his purchase. Indeed, we are rather impressed that the 
agent was of the opinion plaintiff had acquired the full title. The replication was 
not sustained by the proof.” Gunn v. Palatine Ins. Co., 217 Ala. 92, 114 So. 690, 691. 

The questions of waiver, extent, and consideration supporting the same were of 
recent discussion in Great American Ins. Co. v. Dover, 219 Ala. 530, 122 So. 658, 
and Royal Ex. Assur. Co. v. Almon, 202 Ala. 374, 80 So. 456. 

[6] On the former trial and on this trial the plaintiff (appellee) filed replica- 
tions to appellants’ pleas setting up the lack of sole and unconditional ownership, 
etc., alleging that the agent who wrote and countersigned the policy did so with 
full knowledge of the exact title held by the plaintiff. The court held that there 
was no evidence whatever to sustain these replications. Upon this second trial 
appellee sought to introduce evidence to show that the agent who wrote and counter- 
signed and delivered the policies sued upon had knowledge of the title of Mrs. 
Elizabeth Stubbs. This evidence was to the effect that he, prior to the issuance 
of the policies, learned that the will of Dr. Stubbs was not witnessed, and that 
prior to the issuance of the policies he had talked to a lawyer in regard to it, and 
that he (Wyatt) had been advised by the lawyer or lawyers that the will was in- 
valid and ineffective to convey title. 

It is insisted by appellants that this evidence was incompetent and not sufficient 
to show that he knew that the plaintiff did not have a good title or that he knew just 
what title the plaintiff had when the policies were issued. It is held by the author- 
ities that notice to an agent is not notice to the principal, unless the knowledge is 
acquired by the agent while engaged in the business of the principal within the line 
and scope of his authority and respecting a transaction then depending. In this ma- 
terial aspect, to bind the principal the evidence set out above falls short of the re- 
quirements of the rule in this jurisdiction. 

In Queen Insurance Co. v. Young, 86 Ala. 431, 5 So. 116, 119, 11 Am. St. Rep. 
51, this language is used: 

“Notice to an agent is notice to the principal only when it is acquired while 
engaged in the business of the principal, within the scope of his authority, and re- 
specting a transaction then depending. Hill, Fontaine & Co. v. Helton, 80 Ala. 
528, 1 So. 340.” 


To like effect is Traders’ Insurance Co. v. Letcher, 143 Ala. 400, 39 So. 271, 
275, declaring: 

“Tt is not averred in either of them that Saffold was acting for and in behalf 
of defendant as its agent in procuring the additional insurance for plaintiff. Non 
constat he represented the plaintiff in procuring the second policy, or the London 
Insurance Company, that issued it. If he was defendant’s agent at the time the 
second policy was issued, the acquisition of the knowledge of its issuance while 
acting for plaintiff or the London Company would-not be the knowledge of the 
defendant company, since it was not acquired by him while transacting the busi- 
ness of defendant as its agent. Central of Ga. Ry. v. Joseph, 125 Ala. 313, 319, 28 
So. 35, and cases there cited.’ 

It is observed in Central of Ga. Ry. Co. v. Joseph, 125 Ala. 319, 28 So. 35, 37 
that : 

“A corporation, like an individual, may be bound by knowledge or information 
given its agents; but this must be limited to such knowledge or information as comes 
to the agent in transacting the business of his principal, and is not to be extended 
to information or knowledge acquired by the agent, which he receives outside of 
the line of his duty, or while engaged in the transaction of his purely personal 
affairs. This principle is too thoroughly established, and has been too long settled 
as a rule of law, by the decisions of this court, to now admit of controversy. 
Frenkel v. Hudson, 82 Ala. 158, 2 So. 758, 60 Am. Rep. 736; Goodbar, White & Co. 
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v. Daniel, 88 Ala. 583, 7 So. 254, 16 Am. St. Rep. 76; Reid v. Bank of Mobile, 70 
Ala. 199; Whelan v. McCreary, 64 Ala. 319; New York & Ala. Con. Co. v. Selma 
Sav. Bank, 51 Ala. 305, 23 Am. Rep. 552; Hinton v. Citizens’ Mut. Ins. Co., 63 Ala. 
488; Terrell v. The Branch Bank of Mobile, 12 Ala. 502.” [Italics supplied.] 


In Hall & Brown Woodworking Mach. Co. v. Haley Furniture & Mfg. Co., 174 
Ala. 190, 56 So. 726, 728, L. R. A. 1918B, 924 (opinion by Mr. Justice Somerville), 
the following language is employed: 


“By a long line of decisions, this court is thoroughly committed to the rule 
that knowledge acquired by an agent prior to his agency, or in regard to matters 
outside the line of his duty, or while pursuing his own or some other person’s 
business, is not notice to his principal of such fact or facts, and is not binding 
upon him. Mundine v. Pitts, 14 Ala. 84; Pepper v. George, 51 Ala. 195; Reid 
v. Bank of Mobile, 70 Ala. 211; McCormick v. Joseph, 83 Ala. 403, 3 So. 796; 
Wheeler v. McGuire, 86 Ala. 398, 5 So. 190, 2 L. R. A. 808; Goodbar v. Daniel, 
88 Ala. 590, 7 So. 254, 16 Am. St. Rep. 76; Bessemer L. & I. Co. v. Jenkins, 111 
Ala. 135, 149, 18 So. 565, 56 Am. St. Rep. 26; Central of Ga. Ry. Co. v. Joseph, 
125 Ala. 313, 28 So. 35; Pearce v. Smith, 126 Ala. 116, 28 So. 37; Scotch Lumber 
Co. v. Sage, 132 Ala. 598, 32 So. 607, 90 Am. St. Rep. 932; Patterson v. Irvin, 
142 Ala. 401, 38 So. 121; Trader’s Ins. Co. v. Letcher, 143 Ala. 410, 39 So. 271. 


“The fundamental requirement is that such knowledge on the part of an agent 
to bind his principal ‘must be limited to such knowledge or information as comes 
to the agent in transacting the business of his principal.’ Central of Ga. Ry. Co. 
v. Joseph, 125 Ala. 319, 28 So. 37. This is a simple rule, easy of application, and 
just in its results. 

“Where the agent’s knowledge is of this character, it is constructive notice 
to the principal entirely regardless of the principal's actual knowledge. Wiley 
v. Knight, 27 Ala. 346. This is usually explained by saying that the law con- 
clusively presumes that the agent has in fact communicated his knowledge to his 
principal. We think, however, that the better and more logical explanation is 
that with respect to the given transaction the agent is in law identified with his 
principal; that knowledge that comes to the agent, while acting in such matter 
for his principal, would have come to the principal had he been acting for him- 
self; and that, as a rule of policy and justice, he must be equally charged there- 
with. Soey v. State, 41 N. J. Law, 395; Houseman v. Girard Ass’n, 81 Pa. 
256-262. 

“But on either theory, the rule is not a rule of evidence merely, as is some- 
times declared, but a rule of substantive law.’”’ Blount County Bank v. Harris, 
200 Ala. 669, 77 So. 43; Robertson Banking Co. v. Brasfield, 202 Ala. 167, 79 So. 
651; Green, State Supt. of Banks v. Harsh, 204 Ala. 520, 86 So. 392; First Na- 
tional Bank of Chattanooga, Tenn. v. Hunstville Bank & Trust Co, 213 Ala. 
236, 104 So. 760; Hanna Motor Co. v. State, 215 Ala. 431, 111 So. 1. 

In the recent case of Wiggins v. Stewart Bros., 215 Ala. 9, 109 So. 101, 102 
(opinion by Mr. Justice Bouldin), is used this language: 

Notice of an unrecorded deed to an attorney, to be binding upon his client, 
must be shown to have come to the attorney while acting in the line of his du- 
ties as attorney; must be received as attorney while engaged in a service for 
his client to which the notice is related. Alabama W. R. Co. v. Bush, 182 Ala. 
113, 62 So. 89; Traders’ Ins. Co. v. Letcher, 143 Ala. 400, 39 So. 271; Mundine 
v. Pitts’ Adm’r, 14 Ala. 90.” 

These pronouncements have not been departed from by later decisions; that 
is, it is settled in this state that notice to an agent, to be binding upon his prin- 
cipal, must have been acquired while the agent was (1) acting in the business of 
the principal, and (2) in the line and scope of his employment as such agent for 
that principal. 

[7] The recent case of Green v. Westchester Fire Ins. Co. (Ala. Sup.) 128 
So. 436, deals with the sufficiency of such pleading as challenged by demurrer, 
and the scope, duty, effect, and knowledge of a general agent issuing the policy. 
Under our scintilla of evidence rule prevailing, a jury question was presented 
by the testimony of Harry Wyatt and his response to the question specifically 
propounded by the court that he was advised of assured’s defect in title before 
these policies were written. 
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[8] It is further necessary, we think, that we consider the giving of the af- 
firmative charge under the loss payable clauses in the several policies issued by the 
respective defendants. They are in like form, as follows: 

“Loss Payable Form—Any loss that may be ascertained and proven to be 
due the assured under the building items of this policy shall be held payable 
to Mrs. Elizabeth S. Stubbs as interest may appear, subject, nevertheless to all 
the terms and conditions of this policy.” 


A loss payable clause in a policy gives such named payee the superior right 
to recover, to the extent of the amount of his or her interest shown to the court, 
and the assured can only recover any balance in excess. Union Ins. Soc. of Can- 
ton, Limited, v. Sudduth et al., 212 Ala. 649, 103 So. 845; Globe, etc., Co. v. 
Pappas, 219 Ala. 332, 334 [4], 122 So. 346; Capital City Ins. Co. v. Jones, As- 
signee, 128 Ala. 361, 365, 30 So. 674, 86 Am. St. Rep. 152; Taber et al. v. Royal 
Insurance Co. et al., 124 Ala. 681, 26 So. 252; Fire Insurance Companies v. Fel- 
rath, 77 Ala. 194, 54 Am. Rep. 58. 


There was no objection to the policies in evidence as urged by a claimant. 
The affirmative charge was properly refused. 


[9, 10] The thirty-fifth assignment of error challenged the sustaining of de- 
murrer to rejoinder No. 5 to replications dealt with above. It was: “Defendant 
says that at the time said alleged agent of defendant acquired notice or know- 
ledge of said alleged facts as set out in said replication, the said agent was also 
acting within the line and scope of his employment as agent for the plaintiff in 
and about the business of the plaintiff. Wherefore defendant says that notice to 
or knowledge of said alleged facts by said agent of defendant are of no effect 
and not binding on this defendant”; and was not subject to the demurrer that 
it was not averred or shown that defendants’ said agent was the agent of plain- 
tiff in and about obtaining the insurance contract, or other grounds of demurrer 
assigned. In Morris v. First National Bank, 162 Ala. 301, 50 So. 137; Central 
of Georgia Railway Co. v. Joseph, 125 Ala. 313, 28 So. 35, it was declared that, 
where an agent occupies a dual relation, notice acquired by him in such agencies 
is not binding on the principal. This is sound in principle and necessary to a 
right conduct of agency and fidelity to the respective principals. The case made 
by this pleading and those in the Morris and Central of Georgia Cases, supra, 
were not within the influence of McEntire, Wagnon & Thomas Co. v. Rock Hill 
Buggy Co., 172 Ala. 637, 639, 55 So. 494, and Burnwell Coal Co. et al. v. Setzer, 
203 Ala. 395, 83 So. 139, where two corporations dealt through one alter ego of 
both. There was error in sustaining the demurrer to the rejoinder set out 
above (No. 5). 

[11] There was as exception reserved to that part of the oral charge as 
follows: 

“Tf you find for the plaintiff that the amount found will draw interest from 
the time stated in the policy. You gentlemen of the jury can ascertain that 
from the policy.’ 

“Mr. Lynne: I am willing for the Court to charge the jury they can only 
begin sixty days after January Ist, 1926. 

“Thereupon the Court further charged the jury as follows: 

“If you find for the plaintiff then you will compute interest on the amount 
you find as the damage—you will compute the interest only from a period from 
sixty days after January Ist, 1926. In other words you begin computing interest 
March the first or March the second, 1926. 

“Mr. Eyster: The defendant still reserves an exception,” etc. 

Interest did not accrue on the amount due from the date stated in the policy, 
as it is delcared therein that such amount did not become due until sixty days 
after due notice, ascertainment, estimate, and satisfactory (required) proof of 
loss had been received by the company—in accordance with policy terms. It was: 

“(4) Estimate and satisfactory proof of the loss have been received by this 
property at the time of any loss or damage occurs, and the loss or damage shall 
be ascertained or estimated according to such actual cash value, with proper 
deduction for 

“(2) Depreciation however caused, and shall in no event exceed what it would 
then cost the insured to repair or replace the same with material of like kind 
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and quality; said ascertainment or estimate shall be made by the insured and this 
company, or, if 

“(3) They differ, then by appraisers, as hereinafter provided; and the amount 
of loss or damage having been thus determined, the sum for which this com- 
pany is liable pursuant to this policy shall be payable sixty days after due no- 
tice, ascertainment, 

“ Estimate, and satisfactory proof of the loss have been received by this 
Company in accordance with the terms of this policy.” 

In this instruction there was error. It results from this and sustaining of 
the demurrer to rejoiner indicated that the judgment of reversal and remand- 
ment was correct, and the application for rehearing is denied. It is unnecessary 
to consider further assignments of error. 

Reversed and remanded; application for rehearing denied. 

Anderson, C. J., and Sayre and Brown, JJ.. concur. 


GOLDSTEIN v. HARRIS. 6 Div. 677. 
Court of Appeals of Alabama. March 25, 1930. 
Rehearing Denied May 20, 1930. 

130 Southern Reporter 313. 

2. INSURANCE—BAILOR COULD INSURE PROPERTY FOR BENEFIT 
OF HIMSELF AND BAILOR. 

One in possession of coat as bailee had right to insure it for the benefit of 
both himself and his bailor. 

(For other cases, see Insurance, Dec. Dig. § 115[3].) 

3. INSURANCE—BAILEE, RECEIVING COAT FOR STORAGE, WHO IN- 
SURED ALL MERCHANDISE HELD IN TRUST AND ON LOSS OF 
COAT BY FIRE COLLECTED INSURANCE, HELD SUCH MONEY 
FOR BAILOR. 

One taking possession of beaver coat for storage, who carried insurance on 
all merchandise which he held in trust and who, on sustaining loss of coat by fire, 
collected full amount of insurance held the money so collected in trust for bailor, 
notwithstanding provision in storage ticket, unknown to bailor, by which bailee 
reserved right to replace article by one equal in value in case of fire or theft. 

(For other cases, see Insurance, Dec. Dig. § 582.) 


Appeal from Circuit Court, Jefferson County; J. Russell McElroy, Judge. 
Action of assumpsit by Claire E. Harris against Henry Goldstein, doing 


business as the Hudson Bay Fur Company. From a judgment for plaintiff, de- 
fendant appeals. 


Affirmed. . 

Certiorari denied by Supreme Court in Goldstein v. Harris, 130. So. 315. 

Patrick & Appelbaum and Richard R. Fries, all of Birmingham, for appellant. 

Coleman, Coleman, Spain & Stewart, of Birmingham, for appellee. 

SAMForD, J. 

On March 17, 1928, appellee, Claire E. Harris, stored her beaver coat with 
appellant in his storage house in Birmingham. At the time the coat was 
stored, appellee paid appellant $10 and received from him a storage receipt, 
the provisions of which appellee did not read at the time and which were 
not called to her attention by appellant or his agents. The provisions of the 
receipt applicable here were, “In case of loss by fire or theft, we reserve the 
right to replace this article with one equal in value at time received by us. The 
acceptance of this receipt will be considered the acceptance of the conditions 
above.” On April 2, 1928, appellant’s storage plant burned and the contents 
thereof, including appellee’s coat, were destroyed. At the time of the fire, ap- 
peliant carried insurance on all merchandise of every nature owned by him or 
held by him in trust. The specific coverage given under the insurance policies 
in force at the time was in the following language: 

“All furs, coats, capes, threads, silks, trimmings, linings, pelt, and such other 
merchandise, not more hazardous as is usual to their trade, including merchan- 
dise in show windows and merchandise sold but not removed; their own or held 
by them in trust, on condition, held for repairs or on joint account with others; 
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all while contained in brick, composition roof building, situated at No. 1807 
Third Avenue, North Birmingham, Alamaba.” 

{1] On April 4, 1928, following the fire, appellant wrote appellee a letter no- 
tifying her of the fire and stating, among things, as follows: “Please send 
immediately duplicate bill of coat or an affidavit so that we can put in claim to 
the insurance companies.” A few days thereafter, appellant made up his proof 
of loss, including the coat referred to, and shortly thereafter received the full 
sum of $500 for loss of the same. Apellant refused to pay over this money to 
appellee on demand; and it was for the recovery of this sum that this action was 
instituted. There was no evidence proving or tending to prove that plaintiff 
ever accepted the terms of the receipt issued by defendant, or that she ever knew 
its contents. On the contrary, plaintiff testified positively that she did not know 
the contents of the receipt. The receipt for the coat was nothing more than 
a check not purporting to be a contract between the parties and therefore plain- 
tiff was not bound by the unknown terms, printed thereon. 13 Corpus Juris 278 
(77). 

[2] The defendant as bailee of plaintiff’s coat had the right to insure it 
for the benefit of both himself and the plaintiff. 6 Corpus Juris 1113 (45). 

[3] Having so insured plaintiff’s coat, and, after fire loss, having collected 
the full insurance value of $500, the money is ex equo et bono the property of 
plaintiff, and is held by defendant in trust for her. We see no difference in prin- 
ciple between this case and Snow v. Carr, 61 Ala. 363, 32 Am. Rep. .3, where 
the bailee was held to account for the insurance on bailor’s piano stored with 
him, and covered by the general terms of an insurance policy. In fact the case 
here is stronger if anything than in the Snow Case. Here plaintiff collects the 
insurance on the identical article, while the Snow Case the adjustment was on 
the general stock in possession of the bailee. 

As we see it, under any phase of this evidence the plaintiff is entitled to 
a verdict. 

[4] Evidence of another receipt issued to plaintiff by other parties and not 
connected with this transaction in res inter alios acta. 


We find no prejudicial error in the record and the judgment is affirmed. 
Affirmed. - 




















































GREAT AMERICAN INS. CO. v DOVER et al. 
6 Div. 487. 
Supreme Court of Alabama. Oct. 16, 1930. 
130 Southern Reporter 335. 
1. INSURANCE. 

In action on fire insurance policy, whether insured willfully burned property 
held for jury on conflicting evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

2. INSURANCE. 

Evidence showing property, allegedly willfully burned by insured, was sub- 
ject to mortgage, and amount thereof, held competent on motive. 

(For other cases, see Insurance, Dec. Dig. § 658.) 

3. INSURANCE. 

That property, allegedly willfully burned by insured, was mortgaged, held 
competent, as showing insured’s pecuniary interest. 

(For other cases, see Insurance, Dec. Dig. § 658). 

5. INSURANCE. 

That insured’s property, on previous occasion, had burned shortly after is- 
suance of fire insurance, was inadmissible, without evidence previous fire was 
fraudulent. 

(For other cases, see Insurance, Dec. Dig. § 658). 


Appeal from Circuit Court, Blount County; Woodson J. Martin, Judge. 
Action on a policy of fire insurance by Perry Dover and E. L. Dover against 


the Great American Insurance Company. From a judgment for plaintiffs, de- 
fendant appeals. 


Reversed and remanded. 
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Coleman, Coleman, Spain & Stewart, of Birmingham, and Nash & Fendley, 
of Oneonta, for appellant. 

J. T. Johnson, of Oneonta, for appellees. 

Brown, J. 

On a former appeal the judgment was reversed for error in overruling the 
defendant’s demurrers to the plaintiffs’ replication to plea 6, alleging a breach 
of warranty embodied in the policy that the dwelling house “did not contain a 
brick on edge flue,” in that “at the time of the issuance of said policy and for a 
long period during the term of the policy said frame building * * * did contain 
a brick on edge flue,” which fact increased the risk of loss. Great American In- 
surance Co. v. Perry Dover et al., 219 Ala. 530, 122 So. 658. 

{1] Another, defense asserted by defendant’s plea 2 on both trials was that 
the property was willfully burned by Perry Dover, one of the plaintiffs, with 
intent to defraud the defendant, and the questions now presented are pertinent 
to that issue. 

The evidence on this issue was in sharp conflict, presenting a question for 
jury decision. ‘ 

2, 3] The subject-matter of the insurance was the one-story, shingled roof 
dwelling, smokehouse, and barn on a farm known as “the Fricks property,” 
purchased by the plaintiffs in the spring of 1925, which were insured by the 
policy in suit, issued on November 4, 1925, for one year, against loss by fire. E. 
L. Dover, one of the plaintiffs, while under cross-examination, testified: “We 
bought that place from Frick’s estate. There was some thirty odd acres (39 
acres as other evidence shows) of the land. I guess it was worth about $50.00 
per acre. We paid $2,000.00 for the whole thing. We gave a mortgage on it.” 
He was thereupon asked: “How much was due on that mortgage at the time 
of the fire?” The plaintiff objected to this question and the court sustained the 
objection. 

To quote from Cooley’s Briefs (2d Ed). p. 5007, “On the issue of incendiar- 
ism, involving as it does moral turpitude and criminal intent, every circumstance 
tending to prove the guilt of the party charged is admissable in evidence,” and 
the amount of the incumbrance on the insured property, as well as the fact of 
such incumbrance, was relevant and material to the question of motive to de- 
stroy the property as a means of acquiring the insurance to meet the incum- 
brance. It was also relevant as going to show the pecuniary interest of the 
plaintiff in the insured property. Aachen & Munich Fire Ins. Co. v. Arabian 
Toilet Goods Co., 10 Ala. App. 401, 64 So. 635; Philadelphia Underwriters Agency 
of Fire Ass’n of Philadelphia v. Brown (Tex. Civ. App.) 151 S. W. 899, 902; Joy 
v. Liverpool, L. & G. Ins. Co., 32 Tex. Civ. App. 433, 74 S. W. 822, 826; Connecti- 
cut Fire Ins. Co. v. Manning, 160 F. 382, 385, 15 Ann. Cas. 338. 

[4] Nor was this error cured by the testimony of Perry Dover, testifying in 
rebuttal, in response to cross-examination: “I don’t remember how long it was 
after the insurance before the property burned. If I remember correctly the 
mortgage on this Frick property was due on the first of November, and the fire 
occurred on September 18th.” There is nothing in the statement to show the 
amount of the mortgage debt. 

[5, 6] The fact that the plaintiff Perry Dover had a barn insured on a 
previous occasion and it burned a few days thereafter was not admissible, in the 
absence of evidence tending to show that such previous burning was fraudulent. 
The rule is that evidence of other fraudulent transactions by the same party and 
substantially of the same character, contemporaneous in point of time, or nearly 
so, is admissible to show fraud in respect to a matter wholly distinct from the 
previous transaction. Nelms et al. v. Steiner Bros., 113 Ala. 575, 22 So. 435. 
Brown vy. State, 15 Ala. App. 180, 72 So. 757. But mere rumor that such burning 
was of incendiary origin is not sufficient. The plaintiffs’ objection to the ques- 
tion put to the witness Glasscock, made the basis of the second assignment of 
error, was properly sustained. 

The principle asserted in charges 8 and 14, refused to the defendant, in so far 
as applicable to the case, was given to the jury in the oral charge of the court, 
and in the special charges given at defendant’s instance. 

Reversed and remanded. 

Anderson, C. J., and Sayre and Thomas, JJ., concur. 





Firemen’s Fund Ins. Co. v. Davis 


FIREMAN’S FUND INS. CO. v. DAVIS et al. No. 20235. 
Court of Appeals of Georgia, Division No. 2. Sept. 8, 1930. 
Rehearing Denied Sept. 29, 1930. 
155 Southeastern Reporter 105 


1. INSURANCE. 

Contract requiring agent to return unearned commission to insurer held am- 
biguous authorizing proof of contemporaneous parol agreement to determine 
meaning; cancellation clauses written by insurer, and countersigned by agent af- 
ter making of agency contract do not necessarily supersede or become part of 
contract; answer alleging local agent of insurer made oral agreement with in- 
surer through special agent held sufficient to show special agent’s authority to 
represent insurer (Civ. Code 1919, §§ 4268 (1) 5789, 4267). 


Syllabus by the Court. 


Where local agents of a fire insurance company were obligated by the 
written terms of their appointment to “return to the company all unearned 
commissions on premiums on cancelled policies,” and it was further agreed 
that the agency could “be terminated at any time at the pleasure” of the 
company, but the writings were otherwise silent as to the meaning of the 
expression “unearned commissions,” or as to the compensation or consid- 
eration to be paid for the agents’ services, the agency contract was upon its 
face ambiguous and incomplete, and in a suit by the company to recover of 
the agents a sum alleged to be due as “unearned commissions on cancelled 
policies,” it was permissible for the defendants to allege and prove a con- 
tempcraneous parol agreement as to the meaning of the phrase “unearned 
commissions,” and as to the amount of the commissions to be paid and 
when the same would be earned. 


(a) Cancellation clauses in policies written by the company and coun- 
tersigned by the agents after the making of the agency contract would 
not necessarily supersede or become a part of such agreement. 


(b) Allegations in the answer of the local agents, that they made a 
verbal agreement with the company through a named person as its special 
agent, were, as against a general demurrer, sufficient to show by implica- 
tion that such special agent had authority to represent the company in 
such matter. 


(For other cases, see Insurance, Dec. Dig. § 74, 84[6].) 
2. INSURANCE. 

Extent of agent’s authority as between principal and third person is determin- 
ed by authority agent has or which principal represents him as having; evidence 
showed insurer led local agent to rely on assumption that insurer’s special agent 
had power to contract for insurer (Civ. Code 1910, § 3595). 


Syllabus by the Court. 


The extent of an agent’s authority is not determined by the title af- 
fixed to his name, but, as between his principal and third persons, the test 
is in the authority which he actually has or which his principal ex- 
pressly or impliedly represents him as having. 

(a) In the instant case the evidence authorized the inference that the 
plaintiff, through its superintendent, led the defendants to rely and act 
upon the assumption that the special agent had the power to contract with 
them in behalf of the plaintiff. 


(b) If the court erred in overruling the plaintiff’s special demurrer’s 
relating to the sufficiency of the allegations of the answer with respect 
to the authority of the special agent, the error was harmless under the 
facts of this case. 
(For other cases, see Insurance, Dec. Dig. § 92.) 
3. INSURANCE. ; ; 
“Unearned commission” required to be returned by agent to insurer /reld not 
to include commissions on policies canceled by insurer. 
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Syllabus by the Court. 


The evidence authorized the verdict and judgment in favor of the 
defendants, and no material error was committed. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 

Error from Superior Court, Stephens County; E. D. Kenyon, Judge pro hac. 

Suit by Fireman’s Fund Insurance Company against J. H. Davis and others. 
Judgment for defendants, and plaintiff brings error. 

Affirmed. 

In April 1925, Fireman’s Fund Insurance Company appointed John H. Davis 
& Son, a partnership, as agents to solicit applications for insurance on farm 
property in Stephens county, Ga. The agency was canceled in November, 1926, 
after which the insurance comany brought the present suit against Davis & Son, 
as its former agents, to recover, among other items, the sum of $2,115.96 claimed 
as unearned commissions on policies of insurance placed through the defendants 
but canceled by the plaintiff when it withdrew from “farm business” in Stephens 
county. The suit also included an amount claimed as: unearned commissions on 
policies canceled during the period of the agency, but the liability for this was con- 
ceded, and judgment was rendered therefor without objection on the part of 
the defendants. The suit was defended as to the first item mentioned, and re- 
sulted in a finding and judgment in favor of the defendants. The case was tried 
before the judge pro hac vice, without a jury, and upon an agreed statement 
of facts supplemented by other evidence. The plaintiff sued out a bill of ex- 
ceptions, assigning error upon the overruling of its demurrers to the answer 
as amended, upon the admission in several instances of testimony over ob- 
jection, and upon final verdict and judgment. 

Attached to the petition was a copy of the written agreement, called “Solicitor’s 
Agreement,” upon which the defendants were appointed as the plaintiff's agents 
and in which were the following provisions: “9th. That I will return to the 
company all unearned commissions on premiums on canceled policies, and on 
notes that are not paid at maturity.” “l4th. * * * This agreement can be ter- 
minated at any time at the pleasure of the Fireman’s Fund Insurance Company, 
and nothing herein shall be construed to the contrary.” The petition further 
gave an itemized statement of all policies alleged to have been canceled, and 
averred that each of them was countersigned by the defendants and contained 
the following condition: “This policy shall be cancelled at any time at the re- 
quest of the insured; or by the company by giving five days notice of such can- 
cellation. If this policy shall be canceled as hereinbefore provided, or become 
void or cease, the premium having been actually paid, the unearned portion shall 
be returned on surrender of this policy or last renewal, this company retaining 
the customary short rate; except that when this policy is cancelled by this com- 
pany by giving notice it shall retain only the pro rata premium.” 

At the time of delivering the solicitor’s agreement the defendants executed 
a bond, with security, to pay to the plaintiff any and all indebtedness incurred 
by the defendants in connection with the agency, “including commissions and/or 
fees advanced by the said company, on all notes accepted in payment of premiums 
on insurance written through the Farm Department of the said company, which 
are not paid at maturity; and [to] refund to the said company the unearned com- 
missions on the premiums returned under canceled policies, written through the 
Farm Department of said company.” The suit is not upon the bond however, 
and, since the fact of its execution and acceptance appeared only from the 
evidence, it is not material in the consideration of the pleadings, and will be- 
come so only in the determination of those questions relating to the admissibility 
of testimony and the sufficiency of the evidence to sustain the finding and judg- 
ment in favor of the defendants. There was no dispute as to the correctness of the 
account, provided the defendants were liable for anything as unearned commis- 
sions on the policies cancelled in bulk on the company’s withdrawal from “farm 
business” in Stephens county. 

The substance of the plea and answer filed by the defendant was as follows: 
The paper attached to the plaintiff’s petition (the solicitor’s agreement) was not 
a contract of agency, but amounted merely to an application for an agency, and 
the contract in regard to commissions rested entirely in parol and “all negotia- 
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tions and representations as to commissions and when they would be earned by 
defendants were likewise in parol, * * * as there could be no completed contract 
for the payment of commissions unless there was a definite time when. the 
same should be considered as earned.” All the negotiations between the plain- 
tiff and the defendants leading up to and resulting in the contract of agency 
were had by the defendants with George B. Cooper, an agent of the plaintiff, 
who assured the defendants that “the defendants’ commissions would be earned 
at the time the insurance policies written by them were delivered and settlements 
made for the same by cash and/or notes, and acting upon this representation by 
plaintiff’s agent, and upon this construction of the alleged contract by defendants, 
which was concurred in by plaintiff's agents, defendants agreed to accept said 
agency for plaintiff and to procure applications and perform other duties as 
agents for plaintiff in procuring business. * * * The term ‘unearned commissions’ 
in said contract in paragraph 9 is ambigous, and defendants understood said term 
to mean as expressed in said alleged contract, commissions on policies where 
the policyholders failed and refused to pay notes or other obligations for premi- 
ums, and they signed said contract with the understanding that said term ap- 
plied only to such commissions as they should collect from policyholders who 
subsequently failed or refused to pay premium notes, and not to apply in any 
case where plaintiff company cancelled its policies of its own volition. * * * Un- 
der the terms of said contract as understood by them, and which understanding 
was concurred in by plaintiff’s special agent, all the various items alleged in 
plaintiff’s petition to be unearned commissions are not unearned commissions, 
but under said contract were absolutely earned by defendants at the time of the 
delivery of the policies of insurance to the parties named in the amended peti- 
tion. * * * The construction of said contract herein set out as being the con- 
struction placed upon the same by defendants was fully known to plaintiff’s 
agent at the time said contract was signed, and plaintiff’s agent fully concurred 
in said construction of said contract. * * * The plaintiff in its business of in- 
suring buildings on farm property, through its farm department’ issued its policies 
on a plan providing for payment of premium in five annual installments, one 
fifth cash at the date of the delivery of the policy, and the remaining four fifths 
by notes payable in equal annual installments. Plaintiff agreed with defendants 
through its agent, George B. Cooper, that defendants’ commissions for all busi- 
ness written by them should be the first installment of the premium, namely, the 
cash payment of one fifth premium paid when policies were delivered, which agree- 
ment was never questioned by the plaintiff company and was ratified by them in 
accepting the notes of various policy holders and knowingly permitting defendants 
to retain the cash payment.” 

The above allegations were made in two amendments to the answer, and 
each of these amendments was demurred to generally and specificially by the 
plaintiff. The testimony objected to tended to support the answer, and the ob- 
jections thereto will stand or fall with the demurrers to the answer. In the 
brief filed for the plaintiff in this court, it is stated that only two questions are 
raised by the record for decision: (1) whether the solicitor’s agreement is am- 
biguous as regards the matter of “unearned commissions,” and (2) whether a 
special agent has “authority to vary the terms of the said contract by a con- 
temporaneous parol agreement, and place upon the terms of the said contract an 
interpretation contrary to that which is generally accepted in the fire insurance 
business and contrary to his express instructions from his superiors.” 

Other facts are stated in the opinion. 

Smith, Hammond, Smith & Bloodworth, and W. L. Bryan, all of Atlanta, 
and Bond & McClure, of Toccoa, for plaintiff in error. 

Geo. L. Goode, of Carnesville, for defendants in error. 

Brew, J. (after stating the foregoing facts). 


[1] 1. The defendants agreed “to return to the company all unearned com- 
missions on premiums on cancelled policies,’ and that the agency could “be ter- 
minated at any time at the pleasure of the company. There was no ambiguity 
in the last statement, and the plaintiff cannot be denied a recovery upon any 
ground relating to its right to terminate the agency and withdraw from “farm 
business” in Stephens county; but the question of what were “unearned commis- 
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sionsions on premiums on canceled policies” is an entirely different matter, and 
is one that is involved in ambiguity under the terms of the agency contract. To 
speak of unearned commissions is to imply that there may also be earned com- 
missions, and the necessity of an explanation as to the meaning of the former 
expression is instantly suggested by a reading of the contract. Even if the 
phrase “unearned premium” might be the subject of judicial definition, the same 
would not necessarily be true of the expression “unearned commissions.” ‘Thus, 
if the contract had simply called for the return of commissions on unearned pre- 
miums, or of commissions on canceled policies, the case would be stronger for 
the plaintiff, and might perhaps be clear of ambiguity; but since the contract is 
entirely silent as to the rate or conditions of the compensation to be allowed to 
the agents, and contains nothing to show what are earned commissions, there was 
a patent incompleteness or uncertainty as to what were unearned commissions. 
Parol evidence is admissible to explain all ambiguities plea. There is nothing 
in the petition or in the answer to negative this fact; and the answer, even though 
by implication, sufficiently alleged such authority, as against a general demurrer. 
Ryle v. Central of Georgia Ry. Co., 30 Ga. App. 737(4), 119 S. E. 342; Yellow 
Cab Co. v. General Lumber Co., 35 Ga. App. 620, 134 S. E. 190. The answer with 
the amendments set forth a valid defense, and it was therefore proper to over- 
rule the general demurrers. We defer for the present any discussion of the 
special demurrers. Some reference should be made to the cases cited from other 
jurisdictions in the very able and painstaking brief of counsel for the plaintiff 
in error. 

In Hill v. Aétna Ins. Co., 180 Ark. 401, 21 S. W. (2d) 180, 182, an agent agreed 
to return “any unearned commission paid him on that part of the premium returned 
to the assured on such canceled policy or the application for same.” But in that 
case the contention of the agent was merely that he was not liable for a refund 
of commissions until the unearned portion of the premium had been returned to 
the insured, it being admitted that, if the company had returned the premiums to 
the insured, the agent would have to return any unearned commissions. In Stone v. 
Hartford Fire Ins. Co., 231 Ky. 264, 21 S.W.(2d) 281, 283, the writings were sub- 
stantially identical with those involved in the present case; but the chief contention 
of the agent was that the solicitor’s agreement, properly interpreted, did not pro- 
vide for the general cancellation of policies issued by the insurer on applications 
which the agent had procured. The court said that “the agreement is not am- 
biguous, and requires no extraneous evidence to explain its terms,” and went on to 
discuss the rights and liabilities of the parties; but that part of the decision cited 
here as authority was evidently directed to the evidence offered by the agent “to 
show that it was not contemplated by the parties that all of the policies should be 
canceled and the agency thus terminated. This was an effort to contradict the 
terms of a written contract by parol evidence, which is not permissible. The de- 
fendants in the case now under consideration went further than merely to deny 
the right of the company to terminate the agency or to cancel the policies in bulk, 
and showed a parol agreement as to the percentage of the commission to be paid 
and as to when the commissions would be earned. In National Union Fire Ins. 
Co. v. Nason, 21 Cal. App. 297, 131 P. 755, it was stated that the position taken 
by the agent was that, since the policies were canceled after the termination of 
his agency, he was not responsible for any returned premiums, and the question for 
determination was whether the agent was liable to refund the commissions, irre- 
spective of the time of the cancellation. 

In Milwaukee Mechanics’ Ins. Co. v. Warren, 150 Cal. 346, 89 P. 93, the writ- 
ten agency contract expressly provided for a commission of 35 per cent. of gross 
premiums, after deducting all returned premiums, rebates, and reinsurance. It was 
accordingly held that the agents were chargeable with 35 per cent. of returned pre- 
miums on policies written during the agency and paid by the company after the ter- 
mination thereof. The contract was definite and complete, and the defendants raised 
no such questions as those presented here. In American Steam-Boiler Ins. Co. v. 
Anderson (Super. Ct.) 6 N. Y. S. 507, the agents themselves procured a policy to 
be canceled, and then solicited the insured to take a policy in another company, 
which he did. The old company then returned to him the unearned portion of the 
premium paid, and called upon the agents for a refund of the proportional part 
of the commissions which they had received. The contract in that case specified a 
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commission of 30 per cent. upon all premiums, to be deducted from the monthly 
statements to be rendered by the agents and settled for each month. Apparently, 
the sole contention was that under the contract the agents were not liable for a 
refund of commissions unless the policy was canceled before the agents had made 
the monthly statement and settlement regarding it. There was an effort to prove 
a custom in support of this construction, but the evidence of such custom was 
excluded, and this ruling was sustained on appeal. The decision in that case was 
by the superior court of New York City, and was reviewed by the Court of Ap- 
peals in 130 N. Y. 134, 29 N. E. 231, and, while the judgment was affirmed, the 
decision of the appellate court took no account of the ruling of the lower court 
upon the admissibility of the evidence as to custom, but placed its decision 
rather upon the ground that the defendants could not deny their liability for a re- 
fund of commission, when they had themselves procured a cancellation of the 
policy for the purpose of rewriting it with another company and of obtaining a 
second commission. 

In National Union Fire Ins. Co. v. Nevils, 217 Mo. App. 630, 274 S. W. 503, 
506, the decision contains a discussion upon the subject of unearned commissions 
on canceled policies, and much of the language would seem, on a casual reading, to 
support the position of the present plaintiff in error. In that connection, how- 
ever, the court was considering the question whether the provisions of the bond 
sued on were such as to include a liability for unearned commissions, the bond 
being for “all amounts due or that may become due to it from time to time or 
moneys collected or received by him for premiums on policies of insurance and 
renewals thereof or for any ground whatever.” We do not think that the reason- 
ing employed by the court to determine whether such language of the bond was 
sufficient to cover a liability for unearned commissions on canceled policies should 
be taken even as persuasive authority upon the entirely different question as to 
whether a particular contract manifests such an ambiguity or incompleteness as to 
permit the pleading and proof of a parol agreement as to when commissions would 
be earned. Other cases cited by counsel are not so nearly in point as those above 
mentioned, and it is unnecessary to make reference to them. 

[2,3] 2. Did the evidence support the allegations of the defendants’ plea? The 
bond, the provisions of which were quoted in the statement, should be considered 
as part and parcel of the agency contract, since it was simultaneously executed 
and was one of the conditions of the defendants’ appointment. Gilford v. Green, 
33 Ga. App. 1, 125 S. E. 80. However, by a reference to its terms, it is seen that 
it sheds no greater light upon the meaning of the expression “unearned commis- 
sions” than is gained from the writings attached to the petition. It follows that, 
even though all the writings were taken together, the ambiguity as to unearned 
commissions still remained, and the evidence in support of the plea was not more 
subject to objection than were the allegations of the answer. In this connection, 
it is interesting to notice the testimony of R. S. Rust, Jr., the superintendent of 
the plaintiff's farm department, who was sworn as a witness in its behalf. He 
testified in part as follows: “It is entirely a matter that my company would have 
a perfect right to make any contract it saw fit with reference to these commissions— 
or their earning or not being earned. They would have a right to name any grade 
of commissions. My company had a perfect legal right to give him 50 per cent. We 
had a right as an insurance company doing business, desiring to place business on 
our books, and there was no reason why we should not have made any kind of 
contract as to commissions. With reference to our farm business, there was no 
reason, in competition with other companies, why our company should not have 
said to agents, ‘Other companies will make you hold this commission for five 
years, but we are perfectly willing for you to take the first year’s commission 
absolutely.’ They are a corporation and can do what they want to. If we had 
waived return commissions it would not have any fixed meaning. The meaning of 
‘unearned commissions’ would not have meant anything—in other words, the term 
‘unearned commission’ would mean that portion of the commission or premium 
that when the policy is cancelled the company withholds the right to claim that 
part of the premium—that part of the commission that the premium has not earned. 
And the company is at just as much liberty to contract with reference to that as 
to the original commission. They could do it. It wouldn’t be good policy to do 
it. These five year contracts are designated at 20 per cent.” 
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It is further contended that George B. Cooper, with whom the defendants 
negotiated for the agency, was merely a special agent, without authority to make any 
agreement as to the terms of the employment, and that the defendants, in dealing 
with him as a “special agent,” were bound to take notice of the extent of his au- 
thority. Inman v. Crawford, 116 Ga. 63(2), 42 S. E. 473; Southern Ry. Co. v. 
Grant, 136 Ga. 303(2), 71 S. E. 422, Ann. Cas. 1912C, 472; Terry v. International 
Cotton Co., 138 Ga. 656(3), 75 S. E. 1044. Several witnesses sworn for the plain- 
tiff, including Cooper himself, testified that he had no authority to make such an 
agreement as that relied on by the defendants, and on the plaintiff's stationery and 
in the contracts, wherever his name appeared, it was followed by the words “Spe- 
cial Agent,” or an abbreviation for this title; but this evidence was not conclusive 
of his authority or apparent authority in the premises. Mr. Rust, the super- 
intendent of the plaintiff, a part of whose evidence has been quoted above, testified 
further as follows: “I remember when he called [referring to a long-distance tele- 
phone call by Mr. John H. Davis, one of the defendants]. Mr. Davis wanted to 
make a local agent agreement, and we told him we would send a man to contract 
with him. I will not say positively. I am under the impression I am the man who 
talked to him over the phone. I said that I would send a man to contract with him. 
We sent a man there to see him—I would not say contract—to negotiate with him. 
And what the negotiations were, I know only to the extent that Mr. Cooper came 
back with this particular paper and the bond. What transpired between Mr. Davis 
and Mr. Cooper I do not know. I know nothing about the negotiations.” At an- 
other point the same witness testified: “Mr. Cooper had full authority to negotiate 
with him in regard to the contract. I do not know what negotiations led up to 
the signing of this instrument by Mr. Davis.” 

The extent of an agent’s authority is not determined by the titled affixed to 
his name. One may be called a special agent and yet be given the broadest powers. 
'f a person imposes upon another the duties and responsibilities involving the 
management and control of a matter of business, the agent will be presumed to 
have authority to represent his employer in any matter within the scope of his ap- 
parent authority. Pickens Co. v. Thomas, 152 Ga. 648, 111 S. E. 27, 21 A. L. R. 
1438; Raleigh & Gaston R. Co. v. Pullman Co., 122 Ga. 700 (4), 50 S. E. 1008; 
Hargrove v. Armour Fertilizer Works, 31 Ga. App. 465(2), 120 S. E. 800. 

In Langston v. Postal Telegraph-Cable Co., 6 Ga. App. 833, 834, 65 S. E. 
1094, 1095, it was said that “the mere designation by which an agent is known is 
not conclusive of the extent of his authority * * * and that the test is, What duties 
are performed by the agent and what authority he is held out to the public to 
have?” While it is provided in the Civil Code 1910, § 3595, that, “in special 
agencies for a particular purpose, persons dealing with the agent should examine 
his authority,” still, “so long as a special agent does not go beyond the necessary 
and usual means for executing his agency, his powers with reference to the par- 
ticular undertaking are in the nature of those of a general agent to the extent that 
private instructions or limitations not known to the person dealing with him can- 
not affect them.” Callaway v. Barmore, 32 Ga. App. 665, 677, 124 S. E. 382, 388. 
“A principal is bound to the extent of the apparent authority he has conferred upon 
the agent, and not by the actual or express authority, where that differs from the 
apparent authority.” ‘Turner v. Clarke, 143 Ga. 44(3), 46, 84 S. E. 116. 

“Where one holds another out as his special agent, the principal is bound 
by the agent’s apparent authority to do the particular thing thus authorized, * * * 
and to employ all usual and necessary means that may be reasonably required, 
in the due, proper, and ordinary performance of the particular purpose of the 
appointment.” Wise v. Mohawk Rubber Co., 23 Ga. App. 255, 98 S. E. 100; New 
York Life Ins. Co. v. Smith, 39 Ga. App. 160, 147 S. E. 126; Brady v. Sappington, 
40 Ga. App. 781, 151 S. E. 525. In Friese v. Simpson, 15 Ga. App. 786(4b) 
84 S. E. 219, it was held: When notice of a fact is communicated to a general 
agent, or to a special agent in absolute charge of a particular business, knowledge 
of all the facts suggested by the notice is imputable to the principal.” Thus, 
although the powers of Cooper may have been ever so limited, and he may have 
introduced himself, or may have been introduced, as a “special agent,” the evi- 
dence shows that when Davis, one of the defendants, called the plaintiff insur- 
ance company over the long-distance telephone to ask for the agency, he reciev- 
ed the reply that a man would be sent “to contract with him.” In the circum- 
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stances he was authorized to act upon the assumption that such agreements as 
were made with him who was sent would constitute an agreement by the 
company, and would be binding in so far as it did not contravene the terms of 
the writings which were carried away for consideration and acceptance by the 
company through its superintendent or other officers. 

It is further insisted that the evidence shows without dispute that the words 
“unearned commissions” are technical words connected with a particular trade, 
and that the expression means that part of the commission which “bears the 
same proportion or ratio to the total commission as the unearned premium would 
bear to the total premium. CF. Asa. G. Candler, Inc., v. Georgia Theater Co., 
148 Ga. 188(4), 96 S. E. 226, L. R. A. 1918F, 389; Featherston v. Rounsaville, 73 
Ga. 617(1). This being the evidence, it is said that the finding and judgment in 
the defendants’ favor were contrary to the evidence, and should be set aside 
for this reason irrespective of other questions. We cannot concur in this view. 
Regardless of the true technical meaning of the expression referred to, the fact 
remains that is was uncertain and ambiguous upon its face, and the evidence 
did not demand the inference that the technical or trade meaning was known to 
the defendants. On the other hand, the evidence warranted the conclusion that, 
upon a question arising as to the interpretation of this phrase, its meaning was 
discussed with an agent who had apparent authority to speak for the company 
and who assented to the construction now relied on by the defendants. The de- 
fendants both testified to the facts alleged in the amended plea, and the trial 
judge was authorized to find every material averment proved by the evidence. 

We have found nothing in the brief or argument of counsel for the plaintiff 
in error which could be taken as an insistence upon the special grounds of the 
demurrers, but whether these grounds have been waived, and whether any of them 
had been well taken or not, the judgment will not be reversed because of the 
rulings thereon. They related in the main to the sufficiency of the allegations 
as to the authority of Cooper, and, whether or not the pleadings were of sufficient 
particularity as to the matter, the issue as to his authority was thoroughly inves- 
tigated upon the trial, and apparently all facts material thereto were fully de- 
veloped by the evidence. Therefore the plaintiff was not finally harmed by error, 
if any, which the trial court may have committed in ruling upon the demurrers 
in regard to this question. Fidelity & Deposit Co. v. Norwood, 38 Ga. App. 534, 
144 S. E. 387; Benton v. Roberts, 41 Ga. App. 189, 152 S. E. 141. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 

DOLAN MERCANTILE CO. v. WHOLESALE GROCERY SUBSCRIBERS 
AT WARNER INTER-INS. BUREAU et al. 
No. 29043. 
Supreme Court of Kansas. Oct. 11, 1930. 
291 Pacific Reporter 935. 
1. INSURANCE. 

Where court filed findings and conclusions on November 10, motion for 

new trial filed on December 8, the day judgment was rendered, came too late. 


Syllabus by the Court. 


In an action tried by the court to recover insurance money claimed 
to be due on two fire insurance policies, the court filed findings of fact 
and conclusions of law constituting the decision of the court on November 
10, 1928. Judgment was rendered for plaintiff on December 8, 1928. After 
judgment and on December 8, 1928, a motion for new trial was filed. The 
motion was denied on January 4, 1929. Held, the motion for new trial 
was not filed within three days after the decision as the statute required, 
and was properly denied, presumably on that ground. 


(For other cases, see Insurance, Dec. Dig. § 674). 
2. INSURANCE. 


Appeals taken respectively from court’s “decision” and from “decision and 
judgment” were not appeals from order denying new trial; appeals from court’s 
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“decision” are from findings and judgment (Rev. St. 1923, 60—3101, 60—3103, 60~— 
3306). 


Syllabus by the Court. 


A notice of appeal was filed by one defendant stating the defendant 
appealed from “the decision” of the court. A notice of appeal was filed 
by two other defendants stating that those defendants appealed from 
“the decision and judgment” of the court. Held, no appeal was taken from 
the order denying a new trial. 

(For other cases, see Insurance, Dec. Dig. 674). 

3. INSURANCE. ; oi 
Appeal should be dismissed where notice thereof was not filed within 
months after decision or judgment. 


Syllabus by the Court. 

The notice of appeal from the decision and judgment of the court 
was filed on June 27, 1929. Held, the notice was not filed within six months 
after the decision or the judgment, as the statute required, and this 
court is without jurisdiction to consider the appeal. 

(For other cases, see Insurance, Dec. Dig. § 674). 

4. INSURANCE. 
Where fire policies contained coinsurance clause limiting lability to propor- 
tion of loss that amount insured bore to 80 per cent, of sound value of mer- 


chandise, judgment against particular insurers based on ratio that amount of 
their policies bore to total insurance was proper. 


Syllabus by the Court. 


Plaintiff insured its stock of merchandise in eighteen companies and 
associations for a total sum of $254,500. Of this amount, $100,000 was 
represented by two policies issued by defendants, one for $60,000 and 
one for $40,000. When the loss was adjusted, it was agreed that the 
sound value of the property at the time of the fire was $289,279.93 and 
that the loss amounted to $176,836.65. All of the policies contained an 80 
per cent. coinsurance clause limiting liability, to no greater proportion 
of loss than the amount insured bore to 80 per cent. of the sound value 
at time of loss. Held, judgment against defendants for a share of the 
agreed loss in the ratio, the amount of their policies bore to the total 
amount of insurance did not exceed the limit of liability. 


(For other cases, see Insurance, Dec. Dig. § 504). 
5. INSURANCE. 


Provision of coinsurance clause of fire policies relative to division of policy 
into items /ield inapplicable, where policies covered goods contained in single 
building. 


Syllabus by the Court. 

The description of property the subject of insurance in all of the 
policies was on stock of goods, wares, and merchandise while contained 
in a building of described construction on ground known as lots 112-114- 
116-118 on South Second Street, Atchison, Kan. The 80 per cent. coin- 
surance clause of each policy provided that if the policy be divided into 
two or more items, the limitation of liability should apply to each item 
separately. Held, the policies were not divided into two or more items, 
the policies controlled in determining liability, and the provision of the 
80 per cent. coinsurance clause just referred to was not invokable in 
determining liability of defandants. 

(For other cases, see Insurance, Dec. Dig. § 504). 


6. INSURANCE. 


Pro rata distribution clause held inapplicable in determining liability under 
fire policies covering stock of goods contained in single building; omission of 
pro rata distribution clause from four of eighteen fire policies covering stock 
of goods was immaterial in determining liability where clause did not apply. 
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Syllabus by the Court. 


Fourteen of the policies, including those sued on, contained an 
average clause, or an equivalent pro rata distribution clause, to the effect 
that the policy should attach in each building or division in the propor- 
tion that the value in each building or division bore to the aggregate 
value of the subject insured. Four of the policies contained no average 
or pro rata distribution clause. Held, the average or pro rata distribution 
clause in the fourteen policies had no application in determining liability 
of each insurer, and omission of the clause from the four policies was not 
a factor to be considered in determining liability. 

(For other cases, see Insurance, Dec. Dig. § 504). 


7. INSURANCE. 

Adjuster’s application of so-called Connecticut or gradual reduction rule in 
apportioning fire loss among insurers was unwarranted, where policies covered 
entire stock of merchandise in single building. 

Syllabus by the Court. 


In adjusting the loss, the adjusters made separate schedules of sound 
value and amount of loss respecting contents of the building divided 
into two sections, one on lots 112, 114 and the other on lots 116, 118. 
Held, that in apportioning loss among the insurers, there was no basis for 
application of the so-called Connecticut, or gradual reduction, rule, 
which relates to apportionment of loss when insurance is part blanket 
and part specific. 

(For other cases, see Insurance, Dec. Dig. § 504). 

8. INSURANCE. 

Insured could impeach settlement with insurer for want of consideration, 
where adjuster’s computation made deduction from agreed fire loss and appor- 
tioned loss in amount below that clearly due. 


Syllabus by the Court. 


The adjuster for defendants made a computation which fixed total 
amount of plaintiff’s recovery at a sum much less than the amount of 
agreed. loss, and which apportioned the reduced amount of recovery in 
such a way that defendants’ share was $9,427.53 less than the amount 
due. The adjuster prepared proofs of loss exemplifying his apportion- 
ment and sent them to plaintiff. Plaintiff complained to the adjuster 
regarding the calculations, but plaintiff afterward signed the prepared 
proofs of loss. Defendants made payment accordingly, and plaintiff 
signed receipts acknowledging full payment and compromise settlement 
of its claim. The court found the adjuster’s dispute with the plaintiff 
was not an honest dispute, but was based on mere pretense to exact 
inequitable and oppressive terms of settlement. Held, plaintiff was not 
precluded from impeaching the settlement for lack of consideration. 

For other cases, see Insurance, Dec. Dig. § 579). 

9. INSURANCE. 
Findings were conclusive where no motion for new trial or objection to 
findings was presented for review. 
Syllabus by the Court. 

The court found the settlement was the result of mutual mistake of 
fact regarding subjects stated in the findings. This court does not have 
before it for consideration any motion for new trial or any objection to 
to the findings not constituting ground for motion for new trial. Held, 
the findings are conclusive upon this court. 

(For other cases, see Insurance, Dec. Dig. § 674). 

10. INSURANCE. 

Insured held not estopped to impeach settlement for fire loss entered into 
under mistake of fact by having accepted payment and received new policy on 
remainder of stock of merchandise. 
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Syllabus by the Court. 
Matters urged as estopping plaintiff from impeaching the settlement 
considered, and held to be without merit. 
(For other cases, see Insurance, Dec. Dig. § 579). 


Appeal from District Court, Atchison County; W. A. Jackson, Judge. 

Action by the Dolan Mercantile Company against the Wholesale Grocery 
Subscribers at Warner Inter-Insurance Bureau and others. Judgment for plain- 
tiff, and defendants appeal. 

Two of appeals dismissed, and judgment against defendant named affirmed. 

Ralph U. Pfouts, of Atchison, and John M. Zane and Harold W. Norman, 
both of Chicago, Ill., for appellants. 

W. P. Waggener, J. M. Challiss, O. P. May, and B. P. Waggener, all of 
Atchison, for appellee. 

Burcu, J. 

The action was one by the Dolan Mercantile Company to recover insurance 
money claimed to be due on account of loss by fire. Plaintiff recovered, and 
those against whom judgment was rendered appeal. 

The original defendants were Wholesale Grocery Subscribers at Warner 
Inter-Insurance Bureau, Chicago, Ill, and Lansing B. Warner, Incorporated, of 
Chicago, Ill., attorney in fact for the subscribers. The subscribers had been 
given certificate of authority to do business in this state pursuant to Rev. St. c. 
40, art. 11 (40—1101 to 40—1111). Acting by their attorney, they issued policies of 
insurance insuring the mercantile company against loss by fire on its stock of 
merchandise. After the action was commenced, the subscribers were succeeded 
by Warner Reciprocal Insurers, who took over all accounts, funds, and property 
of the subscribers. Warner Reciprocal Insurers were granted certificate of au- 
thority to do business in this state, acted by Lansing B. Warner, Incorporated, 
as attorney, and were made a party defendant. The judgment was rendered 
against the three defendants. 

The mercantile company’s stock of merchandise was contained in a building 
situated on lots 112-114-116-118 on South Second street, in the city of Atchison, 
and was insured in eighteen companies and associations, for a total sum of 
$254,500. Of this amount, $100,000 was represented by two policies issued by the 
subscribers, one for $60,000 and one for $40,000. 

A fire occurred, and the mercantile company notified the subscribers by a 
telegram, reading as follows: 

“Building and contents one hundred twelve to one hundred fourteen south 
second street almost total loss by fire, smoke and water damage to contents and 
building one hundred fourteen to one hundred sixteen south second. Please rush 
adjustment.” 

Adjusters for the various insurers appeared and adjusted the loss. In arriving 
at sound value of the merchandise at the time of the fire, and amount of loss, 
separate sets of figures were made for the merchandise in the part of the build- 
ing where the greater loss was reported, and for the merchandise in the re- 
mainder of the building. After differences of opinion respecting sound value and 
amount of loss, the mercantile company and the adjusters signed a memorandum 
of agreement that the sound value of the merchandise at the time of the fire 
and the loss were as follows: 

Sound value, Lots 112-114, $181,736 94 
Lots 116-118, 107,542 99 


Total, $289,279 93 
Lots 112-114, $150,000 00 
Lots 116-118, 26,836 65 


Total, $176,836 65 


At the adjustment, the mercantile company was represented by its vice 
president, Nusbaum. The subscribers were represented by F. B. Welpton, of 
Kansas City, Mo. At the trial, Nusbaum testified as follows: 

“When we signed the agreement with the adjusters I said to Mr. Welpton, 
what does this mean, and he said it means that you will get $176,836.65 in cash; 
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just how that will be distributed between the insurance companies, I do not 
know, but you will get the money.” 


When the adjusters undertook to apportion the loss among their clients, they 
disagreed. Welpton’s computation gave the total amount of liability of all in- 
surers as $168,054.69, and the subscribers’ share of the loss as $60,056. 41. 

Welpton prepared and forwarded to the mercantile company for execution 
proofs of loss according to Welpton’s apportionment. Nusbaum went to Kansas 
City to see Welpton and find out why the whole loss was not to be paid. W elpton 
gave Nusbaum no satisfactory ex xplans ition. Nusbaum then consulted the superin- 
tendent of insurance of the state of Kansas. In a letter written by Nusbaum to 
Warner, Incorporated, explaining Nusbaum’s conduct, appears the following: 

“On account of the big loss which we had and on account of the peculiar 
financial conditions, with which you are as familiar as we are, we were in no 
position to have this amount of money tied up in the courts, and our position 
was explained to the Superintendent of Insurance of Kansas. He advised us to 
sign proofs of loss in any amount in order that we might get into our business as 
quickly as possible the major portion of our money and if the companies did not 
treat us fairly that we had the privilege of consulting him again.” 

Following the advice of the superintendent of insurance, Nusbaum signed 
the proofs of loss and they were forwarded to Warner. They contained Welp- 
ton’s apportionment, which included an adjuster’s note giving the basis and 
reasons for the apportionment. The subscribers paid according to the claim 
made in the proofs of loss, and the mercantile company signed receipts “in full 
payment and compromise settlement” of the claims and demands for loss and 
damage by the fire. Other insurers paid, and the result was the mercantile 
company did not receive the agreed amount of its loss. 

The superintendent of insurance promptly opened the apportionment be- 
cause, as he said, it was evident an illegal attempt had been made to penalize the 
insured. After notice, a meeting was held in the office of the superintendent of 
insurance at which all of the insurers were represented by adjusters; Welpton 
appeared for the subscribers. At that meeting, an apportionment was agreed to 
by all of the adjusters which compensated the insured in full. On the basis of 
the reapportionment, some companies had paid less than their share; they agreed 
to pay on the basis of the reapportionment and did so. On the basis of the re- 
apportionment, some insurers had overpaid; the mercantile company agreed to 
reimburse them and did so. Notwithstanding the fact that Welpton admitted the 
original apportionment was wrong, agreed to the new apportionment, and agreed 
payment would be made according to the new apportionment, the subscribers 
refused to pay the additional sum due from them, $9,427.53. 

The mercantile company sued on the two policies issued by the subscribers 
for the balance due with interest from May 12, 1921, the date of the fire. Issues 
were framed, and the case was tried by the court. Findings of fact and con- 
clusions of law, separately stated, were filed by the court, and judgment was 
rendered accordingly. A motion for new trial was filed and denied, and notices of 
appeal were served and filed. 

[1] The findings of fact and conclusions of law were filed by the court on 
November 10, 1928, and constituted the decision of the court within the meaning 
of the statute fixing the time within which motion for new trial may be filed. 
Brubaker v. Brubaker, 74 Kan. 220, 86 P. 455; Alexander v. Clarkson, 96 Kan. 
174, 150 P. 576; Kelley & Lysle Milling Co. v. Schreiber, 102 Kan. 172, 169 P. 222. 
The statute required that the motion be filed within three days after the de- 
cision. The motion was filed on December 8, 1928, was filed too late, and claimed 
errors which should have been called to attention of the trial court by proper 
motion for new trial may not be considered. 

A portion of finding No. 22 as originally made was that a policy of insurance 
issued by the subscribers after payment according to claim of loss made in the 
proofs of loss was not introduced in evidence. On December 8, and before the 
motion for new trial was filed, counsel for defendants orally called the court’s 
attention to the fact that the policy was introduced in evidence. That con- 
stituted a specific challenge of that portion of the finding, but was not a motion 
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for new trial. The court corrected the finding to show the policy was introduced 
in evidence. The error was corrected within the term of court at which the 
finding was filed, the incident closed with the correction, and the time for moving 
for a new trial, which had expired long before the incident occurred, was not 
revived. 

Later in the proceedings in the district court, defendants contended the find- 
ings of fact and conclusions of law were tentative only when filed, and so did 
not constitute the court’s decision. The court knew what it did, and to settle the 
matter, made a finding that the findings of fact and conclusions of law filed on 
November 10 were final and not tentative. Other excuses offered by defendants 
for not filing the motion in time have been considered, and are without merit. 


The district court considered the motion for new trial. The action of the 
court in disposing of the motion was that the court “finds said motion should be 
overruled, and it is so ordered.” Because the record affirmatively shows the 
motion was not filed in time, and no specific ground for denying the motion was 
stated by the district court, this court must assume the motion, was denied be- 
cause it was filed too late. See Brewing Association v. Wolff, 53 Kan. 323, 36 P. 
711. 


[2] The motion for new trial may not be considered for another reason. 


The findings of fact and conclusions of law being favorable to plaintiff, 
plaintiff moved for allowance of an attorney fee. The motion, which affected 
amount of recoverable costs only, was heard on December 8, 1928, and the court 
allowed plaintiff an attorney fee of $2,500 to be taxed as costs. Judgment was then 
rendered disposing of the controversy. Following rendition of the judgment, 
the motion for new trial was filed. The motion was heard and was denied on 
January 4, 1929. On May 7, 1929, the subscribers filed notice of appeal, stating 
they appealed from “the decision” of the district court. On June 27, 1929, Warner 
Reciprocal Insurers and Lansing B. Warner, Incorporated; filed a notice of 
appeal stating they appealed from the “decision and judgment” of the district 
court. 

The Civil Code contains the following provisions : 

“A judgment is the final determination of the rights of the parties in an 
action.” Rev. St. 60—3101. 


“Every direction of a court or judge, made or entered in writing, and not 
included in a judgment, is an order.” Rev. St. 60—3103. 

“Appeals to the supreme court shall be taken by notice filed with the clerk 
of the trial court, stating that the party ling the same appeals from the judg- 
ment, order or decision complained of to the supreme court, and if the appeal is 
taken from only a part of the judgment, or from a particular order or decision, 
then by stating from what part of the judgment, or from what particular order 
or decision the appeal is taken. * * * ” Rev. ‘St. 60—3306. 

The word “decision” is not defined by the Code. The notices of appeal were 
specific—“the decision’—but they did not state the particular decision from 
which the appeal was taken. 

In this instance, the decision was the finding of the court on the questions 
of fact and of law made on November 10, 1928. The judgment was the pro- 
nouncement of December 8, 1928, whereby the rights of the parties were finally 
determined—judgment for a stated sum, for costs, and for an attorney fee as a 
part of the costs. The pronouncement denying the motion for new trial was an 
order. It is true that, speaking generally, there was a decision respecting the 
motion for new trial. It consisted in the court’s statement, “The Court * * * finds 
that said motion should be overruled.” It still required judicial action on the 
finding to put an end to the new trial matter. This was done by the order, 
“And it is so ordered.” The result is no appeal was taken from the order denying 
a new trial. 

The findings of fact and conclusions of law, and the judgment, were the 
things which determined the merits of the controversy. The motion for new 
trial was filed without authority of law, and the order denying the motion was 
a post judgment order. Leaving at one side the requirement of the statute that 
the particular decision from which the appeal is taken must be specified, this 
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court declines to assume that the notices of appeal regarded the order denying 
the motion as “the decision” in the case. 

[3] Plaintiff has filed a motion to dismiss the appeal of Warner Reciprocal 
Insurers and Lansing B. Warner, Incorporated. The appeal is subject to dis- 
missal because their notice of appeal was not served within six months after the 
decision and judgment. Various contentions in opposition to the motion to dis- 
miss have been considered and are held to be without merit. 

Technically, the appeal of the subscribers is subject to dismissal because 
proper notice of appeal was not filed. While the notice mentioned “the decision 
of the district court,” it did not specify any particular decision. Assuming the 
notice referred to the decision proper, the question would be: Did the decision 
necessitate the judgment for plaintiff? Assuming the notice referred to the 
judgment, the appeal would bring up for review the validity of the judgment as a 
consequence of the findings of fact. 

As indicated, the findings of fact are not assailable on any ground on which 
a timely motion for new trial might have been based. The court may not con- 
sider whether the trial was fairly conducted, whether evidence was erroneously 
admitted or rejected, or whether the findings were sustained by evidence. Besides 
that, no complaint was made of the findings other than by the belated motion for 
new trial, except the minor complaint which has been referred to. Therefore 
the findings of fact stand as the unquestioned facts of the case. With the facts, 
established, this court can apply the law, and going immediately to the heart of 
the controversy, the question in the case is this: Was W elpton’s apportionment 
of loss right or wrong? 

The following shows what Nusbaum, for the mercantile company, agreed to 
with the adjusters, and is what Welpton put in the proofs of loss which Nusbaum 
signed for the mercantile company: 

Statement of Loss: Property : 
Dolan Mercantile Co. 
Loss :May 12th, 1921 Atchison, Kansas 
Contents Sound Value Loss 
As agreed in detail between assured and adjusters based on assured’s books and 
records, and on verified schedule, viz. : 
Nos. 116-118 South Second St. 
Basement—stock - $ 24,717 46 $ 1483048 
First Floor—stock . 50,12498 5,012 50 
Second Floor—stock 15,299 18 1,529 92 
Cigar Room—3d floor 7,173 55 573 88 
Tablet Room—3d floor 2,851 06 1416 
Balance 3d Floor stock 5 7,375 76 737 68 


$107,54299 $ 22,698 62 
Add to close 4,138 03 


$107,542 99 26,836.65 $107,54299 $ 26,836 65 
Nos. 112-114 South Second St. 
eae ; $ 47,868 58 28,721 15 
Saltroom—stock ¥ 832 87 
Shipping room—stock | 1,517 05 758 52 
Balance 1st Floor stock a 77,983 59 70,185 24 
Second Floor stock . 53,534.85 48,448 67 


$181,73694 $148,113 58 
Add to close ad 1,886 42 


$181,73694 $150,000 00 $181,736.94 $150,000 00 


Total Agreed Sound Value and Loss...... $289,279 93 $176,836 65 


The following is what Welpton put in the proofs of loss by way of apportion- 
ment of the loss: 
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“There are two groups of insurance. Group ‘A’ aggregating $161,500, covers 
contents in both Sections subject to 80 pc. Contribution & Pro Rata Distribution 
Clause, Group ‘B’ aggregating $93,000 covers contents. Blanket both sections, 
subject to 80 pc. Contribution Clause but without the Pro Rata Distribution 
Clause. 

“Preliminary Apportionment. 
(On basis of all policies written flat.) 
Total __ Sec. No. 3 


Insures Claim __Insures 


Sec. N 
arta res 
Group 
‘AY $161,500 $98,081.15 $60,039.40 $19,818.04 $101,460.60 
Group 
‘B’ 93,000 78,755.50 21,263.11 ———_— 7,018.61 93,000.00 
7 $254,500 $176,836.65 _ $81,302.51 $26,836.85 $194,460.60 $150,000.00 

“Adjusters Note: The Blanket policies—Group ‘B’—being written subject to 
80 pe. Contribution clause, the policies in that group cannot be holden for more 
than the limits of recovery under the operation of that clause, viz.: 

“$93,000x$176,836.65 
sn —- Or $71,063.53 
$231,423.94 
“The Policies in Group ‘A’ (in section No. 1 only) under same clause cannot 
be holden for more than the limit of recovery under the operation of the clause, 
viz. : 
“$60,039.40x$26,836.65 
———- or $18,728.05 
$86,034.49 


_ Claim Insu 


“The assured’s recovery under all insurance limited to, viz.: 
Sec. No. 1 Sec. No. 2 Total 
$18,728 05 $78,263 11 $ 96,991 16 


Group 


Group ‘B’ 71,063 53 


$168,054 69 
Group “A” 

Company Insures Claim 
American Ins. Co 1,750 00 $ 1,050 98 
Alliance : : ‘ fags 5,000 00 3,002 83 
Concordia : a0 5,000 00 3,002 83 
Commercial Union : , 5,000 00 3,002 83 
Mich. Com’! 5,000 00 3,002 83 
National .. 5,000 00 3,002 83 
Niagara : eee 10,000 00 6,005 65 
Reliance ; Senta 3,000 00 1,801 68 
Roch.-Cer. Dept. : 1,750 00 1,050 98 
Royal Ins. Co or 5,000 00 3,002 83 
Sun Ins. Co. : : 10,000 00 6,005 65 
St. Paul iia el a es = 5,000 00 3,002 83 
Wholesale Groc. Subs. ; ‘ sity ....... 40,000 00 24,022 55 
Wholesale Groc. Subs. ee ee cM 60,000 00 36,033 86 


Total Pro $161,500 00 $ 96,991 16 
Group “B” 
Central States I. I. Ex. ia erry eerie je $ 3,820 62 


Fire Association nade ride sicsitulss. ce, ee 7,641 24 


Home Underwriters Sis meee deat es ox car |e 2,292 37 
Individual Undw. ectan ert 57,309 30 


Total $ 71,063 53 


Grand Total sua ....... $254,500 00 $168,054 69 
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Subdivision—Grow “A” 

Section 1 Section 2 

Insures Claim Insures Cla‘m 
$ 85000 $ 20294 $ 1,099 40 £38 04 
1,858 80 579 82 3,141 20 2,423 01 
1,858 80 579 82 3,141 20 2,423 01 
1,858 80 579 82 1,858 80 2,423 01 
1,858 80 579 82 1,858 80 2,423 01 
1,858 80 579 82 1,858 80 2,423 01 
3,717 60 1,159 63 6,282 40 4,846 02 
1,115 30 347 89 1,884 70 1,453 79 
650 60 202 94 1,099 40 848 04 
1,858 80 579 82 3,141 20 2,423 01 
3,717 60 1,159 63 6,282 40 4,846 02 
1,858 85 579 82 3,141 15 2,423 01 
14,870 45 4,638 52 25,129 55 19,384 03 
22,305 60 6,957 76 37,694 40 29,076 10 


$60,039 40 $18,728 05 $101,460 60 $78,263 11” 


With $254,500 insurance and an agreed loss of $176,836.65 on a sound value 
of $289,279.93, why should liability for the loss be limited to $168,054.69, and sub- 
scribers’ proportion of the loss be limited to $60,561.41? 

It will be observed that in Welpton’s apportionment the policies of insurance 
were classified into two groups. Group A embraced fourteen policies, including 
those issued by the subscribers. The policies issued by the subscribers contained 
the following provisions: 

“Righty Per Cent Co-Insurance Clause: It is expressly stipulated and made a 
condition of this contract that the Subscribers shall be liable for no greater pro- 
portion of any loss than the amount hereby insured bears to Eighty per cent (80%) 
of the actual cash value of the property described herein at the time when such 
loss shall happen, nor for more than the proportion which this policy bears to the 
total insurance thereon. If this policy be divided into two or more items, the fore- 
going conditions shall apply to each item separately. In the event that the aggregate 
claim for loss does not exceed Two per cent (2%) of the total amount of insurance 
upon the property described herein and in force at the time such loss occurs, no 
special inventory or appraisemeent of the undamaged property shall be required. 
If this policy be divided into two or more items, the foregoing conditions shall apply 
to each item separately. . 

“Average Clause: It is hereby agreed that in case of loss this policy shall at- 
tach in each building or division in such proportion as the value in each building or 
division, bears to the aggregate value of the subjects insured. * * * 

“The “ubscribers shall not be liable in the aggregate under this policy for a 
greater proportion of any loss on the described property, or for loss by and ex- 
pense of removal from premises endangered by fire, than the amount hereby insured 
shall bear to the whole insurance, whether valid or not, or by solvent or insolvent 
insurers, covering such property.” 

The other twelve policies of Group A contained similar provisions. The four 
policies of Group B contained similar provisions with this single exception—they 
did not contain an average clause. 

Welpton’s apportionment refers to “blanket” policies. As distinguished from a 
specific policy, a policy for $10,000 on a stock of merchandise, comprising, for 
example, dry goods, groceries, and hardware, is a blanket policy covering all the 
merchandise. A policy for the same amount on the same stock of merchandise 
distributed, $5,000 on dry goods, $3,000 on groceries, and $2,000 on hardware, is 
specific. Likewise, a policy covering a stock of merchandise in two locations with- 
out apportioning the amount between the locations is blanket; a policy for the same 
amount apportioned, so much to one location and so much to the other, is specific. 
We have no such situation here. 


All the policies, those in Group B as well as those in Group A, described the 
insured property in the same way. The description in one of the policies issued by 
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the subscribers may stand for the description in all of the policies, and was as 
follows: 

“$40,000.00. On Stock of goods, wares and merchandise, including all ma- 
terials of whatever kind or nature used in or in connection with the preparing, 
packing, labeling, and distribution of same, owned by the assured or held in trust 
or on commission, all while contained in the two and three story composition roof, 
brick, stucco building and additions, situated on ground leased of the C. B. & Q. R. 
R. Co., known as 112-114-116-118 South Second Street, City of Atchison, Kansas, or 
on platforms, vehicles or cars within one hundred (100) feet of said buildings and 
additions.” 

For the purpose of a statement of sound value and loss, the contents of the build- 
ing were separately scheduled with reference to location in the building; but the 
policies recognized no “section No. 1” or “section No. 2.” When Nusbaum notified 
the subscribers of the fire, he did not divide his premises into sections consisting 
of lots 112-114 and lots 116-118. He said the building and contents on lots 112 and 
114 were almost a total loss by fire, and there was smoke and water damage to 
contents and building on lots 114 and 116. Lot 118 was not mentioned. He did not 
refer to his policies, and his notice of loss, which was nothing but a notice of loss, 
did not modify the terms of his policies. When the adjusters made their estimates 
of sound value and of loss, they were merely assessing sound value and loss; and 
they could not divide any policy to make it insure section No. 1 and section No, 2 
separately, any more than they could divide the policies to insure separate sections 
consisting of basement, first floor, third floor, cigar room, tablet room, salt room, 
and shipping room. Each policy insured one item, the stock and accessories, in one 
place, the building and its additions and appurtenances. The item and place were 
the same in all of the policies, and the policies control in determining and apportion- 
ing liability. The result is that in apportioning the loss there was no justification 
or excuse for treating the policies in Group B as blanket policies, and the policies 
in Group A as of some other kind. 

[4] The 80 per cent. coinsurance clause in the subscribers’ policies provided 
that the subscribers should not be liable for a greater proportion of any loss 
($176,836.65) than the amount insured ($60,000 in one policy and $40,000 in the 
other) bore to 80 per cent. of the sound value of the property at the time of the fire 
($289,279.93). The history, use, and abuse of this provision need not be discussed. 
It is a plain limitation of liability. 60 per cent. of the sound value was $231,423.86. 
$60,000 is approximately 25.96 per cent. of $231,423. 25.96 per cent. of $176,836.65 
is in round numbers $45,900. That was the limit of liability on the $60,000 policy. 
Using the same method of computation, the limit of liability on the $40,000 policy 
was in round numbers $30,600. The limit of liability on the two policies exceeded 
$76,500. The subscribers paid on the $60,000 policy the sum of $36,033.86 and on 
the $40,000 policy the sum of $24,022.55, a total of $60,056.41. When they pay 
$9,427.53 more, or a total of $69,583.94, the limit of liability on the two policies will 
not have been reached. This is true otf all the policies, and the 80 per cent, coinsur- 
ance clauses were fully satisfied. 

It will be observed that in the apportionment of loss, Welpton referred to the 
80 per cent. coinsurance clause as the “80% Contribution Clause.” The statement 
of loss which Welpton prepared and inserted in the proofs of loss is copied above. 
Immediately below the summary, “Total agreed sound value and loss—$289,279.93 
{Sound value] ——— $176,836.65 [Loss],” he inserted the following: “80% Contri- 
bution Clause complied with’—and of course it was complied with. 

[5] The 80 per cent. coinsurance clause provided that if the policy be divided 
into two or more items, the condition which has been considered should apply to each 
item separately. Neither of the subscribers’ policies was divided into two or more 
items. None of the other sixteen policies was divided into two or more items, and 
this part of the clause was not invokable in determing liability. For the same reason, 
the average clause in the fourteen policies of Group A was of no consequence in 
determining liability. There was no division of building, or subject of insurance, or 
amount of insurance, in any policy. 

[6] Policies of Group A, other than the policies of the subscribers, contained a 
clause called a pro rata distribution clause, having the same legal effect as the average 
clause in the subscriber’s policies. The pro rata distribution clause read as follows: 

“Tt is a condition of this policy that the amount insured hereunder shall attach 
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in or on each building, shed and other structure and (or) place, in that proportion of 
the amount hereby insured that the value of the property covered by this policy in 
or on each said building, shed and other structure and (or) place, bears to the 
value of all the property described herein.” 

As indicated, the property was described in all the policies as one item in one 
place, and there could be no pro rata distribution of the amount insured according 
to the proportion which the value of the property in each of several buildings, 
structures, or places bore to the total value of the property described. Therefore, 
the court properly held that since each policy in both groups insured but one item, 
there was no room for application of the average or pro-rata distribution clauses. 
Besides that, the court found, as a fact, that the pro rata distribution clause was 
omitted from one of the policies in Group B by mutual mistake, and that by 
reason of general basis schedules on file in the office of the superintendent of 
insurance, it was necessary that all the policies in Group B should contain a pro 
rata distribution clause. Consequently, there was no basis for classifying the 
policies according to presence or absence of the clause. 

Of course, the subscribers cannot be held, and the judgment does not hold them 
for a greater share of the loss than the proportion which their policies bear to the 
to the total insurance. The judgment does hold them for just that. 

[7] Employing a division of the stock of merchandise which the adjusters 
made, but which the policies did not make, Welpton undertook to apportion the loss 
according to what is known as the “Connecticut Rule,” or “Gradual Reduction Rule,” 
governing apportionment of loss when insurance is part blanket and part specific. 
The rule was announced in the case of Schmaelzle v. London & L. Fire Ins. Co. et al., 
75 Conn. 397, 53 A. 863, 60 L. R. A. 536, 96 Am. St. Rep. 233. The facts in that case 
were these: The plaintiff owned a brewery, comprising buildings, machinery, and 
stock, and carried insurance to the amount of $60,000 in thirty-four companies. 
Thirty-one of the policies were blanket policies covering buildings, machinery, and 
stock, as a whole. Three policies were specific. The distribution of insurance was 
the same in each specific policy—a stated sum on each of four items: Main building, 
stock, machinery, and shed. A fire damaged the main building and the machinery, 
and destroyed the stock. The shed was not damaged. Sound value and amount of 
loss were agreed*to. The question was how should the loss be apportioned among 
the insurers. The third paragraph of the syllabus reads as follows: 

“That the loss should be adjusted as follows: Divide the entire property into 
items corresponding to those in the specific policies, for the purpose of taking the 
items in the order of the greatest loss; in computing the amount of insurance upon 
the first item, apply the full amount of the blanket insurance; in computing the sub- 
sequent items, follow the same procedure, save that the total amount of insurance be 
reduced by the amount of blanket insurance already exhausted, and the amount of 
insurance under any given blanket policy be reduced by the amount thereof used in 
prior adjustments.” 

It will be observed the division was into items corresponding to the division in 
the specific policies. The Connecticut rule has been severely critized; but we have no 
occasion to consider the soundness of that rule or any other rule relating to appor- 
tionment of loss among blanket and specific policies. 

In view of the provisions of the policies of insurance, Welpton’s reduction of 
liability and apportionment of the reduced liability were so patently arbitrary 
and fallacious that it is not surprising the district court found he acted in bad faith. 

[8] It is not necessary to give a summary of the pleadings. Plaintiff sued on 
the policies, did not abandon the theory of recovery on the policies, and recovered 
on the policies. Defendants rely on the settlement made with plaintiff on the basis 
of the proofs of loss. Defendants contend there was a dispute concerning what the 
subscribers owed, that a compromise was effected, and that payment was made ac- 
cordingly as shown by the receipts plaintiff signed. One of the receipts read as 
follows: 

“Partial Loss $36,033.86 June 28, 1921. 

“Received of Wholesale Grocery Subscribers at Warner Inter-Insurance 
Bureau, Lansing B. Warner, Incorporated, Attorney, the sum of Thirty-Six Thous- 
and Thirty-Three and 86/100ths Dollars it being in full payment and compromise 
settlement of all claims and demands for loss or damage by fire, which occurred 





114 The Insurance Law Journal, Vol. 76 [Jan., 1931 


on the twelfth day of May, 1921, to the property insured under Policy No. 19782, 
issued at the Chicago Office of said Subscribers and in consideration of said pay- 
ment, the sum insured is reduced in that amount, leaving the sum of Twenty-Three 
Thousand Nine Hundred Sixty-Six and 14/100 Dollars, only, now in force under 
said policy, covering proportionately, and in the same manner, on the various items 
named therein, as the amount of loss thereon bears respectively thereto. 

“Claim, $36,033.86 

“Discount, 

“Net Amt. Paid, $36,033.86” 

The other receipt was identical in form and differed only in the amount re- 
ceived, policy number, and insurance remaining in force. Plaintiff contends there 
was no consideration for acceptance of part of the subscribers’ share of the loss 
in satisfaction of the whole sum due, and contends the sums paid were paid and 
received and the receipts were executed under mutual mistake of fact. The find- 
ings of fact covered the contentions of both plaintiff and defendants. 

Such disputes as plaintiff and the adjusters had about value and loss were 
composed by the signed memorandum wherein sound value and loss were agreed 
to. After plaintiff and the adjusters had agreed, and the time arrived for the 
adjusters to apportion the loss among the insurers, nothing remained to fix the in- 
dividual liability of each insurer except a mathematical calculation based on fixed 
data, and plaintiff's claim against the subscribers was a liquidated claim. After 
the adjusters had dealt with the subject of apportionment, Welpton sent proofs of 
loss containing his apportionment to plaintiff for execution. The proofs of loss 
made claim against the subscribers according to the apportionment, and conse- 
quently for a part only of the sum due. Nusbaum then had an unsatisfactory inter- 
view with Welpton concerning the apportionment calculations. 

The court made the following finding of fact: 

“This dispute, if it can be called such, was not an honest dispute on the part 
of Welpton, but purely an arbitrary one based on mere pretense made for the 
obvious purpose of exacting terms which were inequitable and oppressing.” 

[9] The finding is conclusive here, and there was no dispute in a legal sense 
to be adjusted by compromise. 

“While it is not necessary that the dispute or controversy should’ be well 
founded it is necessary that it should be in good faith. Without an honest dispute, 
an agreement to take a lesser amount in payment of a liquidated claim is without 
consideration and void. A dispute cannot be raised for the mere purpose of exort- 
ing money. And an arbitrary refusal to pay, based on the mere pretense of the 
debtor, made for the obvious purpose of exacting terms which are inequitable and 
oppressive, is not such a dispute as will satisfy the requirements of the rule.” 1 C. 
8 

the interview between Nusbaum and Welpton, they did not reach an 
agreement, and Nusbaum could use the forms Welpton prepared or make proof as 
the policies required. The policies did not require that proofs of loss should con- 
tain any exemplified apportionment, and when subsequent to his interview with 
Welpton, Nusbaum signed Welpton’s form of proof of loss containing the super- 
fluous apportionment, Nusbaum did not compromise anything with Welpton. 

The word “compromise” is frequently loosely used to the confusion of the 
law. Properly, there is no compromise when either debtor or creditor merely ac- 
cedes to the unabated demand of the other. According to the approved usage of 
language, “to compromise” is to adjust and settle by mutual concessions 
(Webster’s International Dictionary), and this meaning is approved by the courts 
(2 Words and Phrases, First Series, 1374). In this instance, Welpton made no 
concession. 

In this connection, some observations of the Colorado court in the case of 
Northern Assurance Co. v. Hunt, 75 Colo. 21, 223 P. 1083, are pertinent. In that 
case, the insured was a woman. The insurer pretended it was not liable for the 
full amount of a fire loss on the false ground that a “three-fourths value clause” 
not in the policy should have been attached to it. The insured acquiesced and ac- 
cepted payment of a smaller sum: than was due. The court said: 

“Assuming, as we must, the truth of the evidence which supports that finding, 
we learn that the company admitted a loss of at least $3,600, that by a sham con- 
tention as to its legal liability it raised a pretended controversy, and as a com- 
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promise thereof paid plaintiff $600 less than, under the fact conceded by it, was 
due her. 

“The same fundamental principles govern in ‘accord and satisfaction’ whether 
the claim be liquidated or unliquidated. In either there must be considerations, and 
in each these are mutual concessions. In the case of unliquidated claims there may 
be, and often are, concessions of positions taken by parties to the controversy. The 
controversy may relate either to the law or the facts, and the concessions may be 
of either. If, however, the settlement be for less than the undisputed debt, or if 
the sole dispute is due to a sham claim of legal exemption put forward by one of 
the Parties, there can be no mutual concessions, hence no consideration.” Page 24 
of 75 Colo., 223 P. 1083, 1084. 

Besides what has been said, Nusbaum did not settle his loss with adjuster 
Welpton. Plaintiff settled with Warner as attorney in fact for the subscribers, 
and that settlement was made, so far as the record shows, without the slightest 
friction. 

Nusbaum signed the proofs of loss, they were transmitted to Warner, Warner 
paid accordingly, and Nusbaum executed receipts accordingly. The court made the 
following findings : 

“13. First. The parties mistakenly assumed that each policy was divided into 
two items, whereas, it was fixed as one item by the policies. * * 

“Third. There was a mistake in assuming that the pro rata snitidtes clause 
was not a part of those four policies from which it was physically omitted. * * * 

“15. There was a mutual mistake inhering in the receipts in full in the fol- 
lowing particulars: 

“First. All parties assumed that there were two separate items in each policy, 
when in fact there was but one in each policy. 

“Second. All parties assumed that four of the policies did not contain the 
average or pro rata distribution clause, when in fact it was omitted by mutual 
mistake and must be read into the policies by virtue of general basis schedules on 
file with the Superintendent of Insurance.” 

These findings. are conclusive here. ‘ 

[10] Defendants contend plaintiff was estopped to claim more than it received 
because of a policy issued to it after the settlement in lieu of the insurance still 
in force under the old policies. 

The fire ocurred May 12, 1921, the adjustment occurred about June 12, and the 
receipts were dated June 28. The receipts stated the amount of insurance unabsorbed 
by the loss paid. The total insurance under the two policies was $100,000. The 
total amount paid was slightly more than $60,000, w hich, according to the receipts, 
left slightly less than $40,000 still in force. The remaining merchandise covered by 
the policies was in the part of the building on lots 116-118. On June 30, plaintiff 
wrote a letter to Warner, requesting a statement that the remainder of the policies 
should apply to the merchandise located at 116-118 South Second street. The 
statement was not sent, but on July 2, a new policy, expiring July 2, 1922, was 
issued for the round sum of $40,000 on the merchandise so located. The term of 
the policy expired, without loss having occurred, before the action was commenced. 

The court found there was no evidence issuance of the new policy formed any 
part of the consideration for the settlement, and plaintiff did not enjoy insurance 
tor $40,000 for a year by virtue of the settlement. By virtue of the settlement, 
plaintiff received a little more than $60,000 in cash. With the settlement concluded, 
plaintiff took up with Warner the subject of insurance in force on the remainder of 
the stock of merchandise— a purely collateral matter. 

Defendants say in their brief, “The policy only represented the insurance not 
absorbed by the loss.” The statement is true and goes to the essence of the matter; 
and because the statement is true, the extent of liability on the policy never was 
greater than the correct amount of unabsorbed insurance. 

After the settlement, the plaintiff moved promptly to procure a corrected ap- 
portionment of loss, and on August 2d, a new apportionment was made. All the 
insurers agreed to it, and Welpton agreed for the subscribers that payment would 
be made accordingly. The court found Welpton was authorized to do this, and the 
finding is conclusive here. So far as the record shows, the effect on the new 
policy, just a month old, was overlooked. If the subscribers had chosen to pay, no 
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doubt the procedure would have been to cancel the policy and issue another for the 
correct amount, or if plaintiff chose to keep the policy, make an adjustment of 
premium. Instead of paying, the subscribers chose to repudiate their agreement 
and forced plaintiff to sue for the balance of a sum about which there should 
have been no controversy, and about which there probably would not have been 
controversy if the expert Welpton had acted fairly in the first place. The subscrib- 
ers denied all liability, claimed the loss had been settled and had been paid, and 
pleaded that the expired policy had afforded protection according to its terms. 
Plaintiff was entitled to the protection of insurance for more than $30,000 of the 
$40,000 stated in the policy, and in view of the attitude of the subscribers, tender 
of premium for the excess insurance was not required in order to qualify plaintiff to 
meet the defense of settlement by impeaching the settlement. 

Plaintiff was not estopped to maintain the action because it collected what it 
could with intention to get more if possible. The subscribers did not change their 
position for the worse in making the settlement. They owed all they paid—and 
much more. 

The result of the foregoing is, the defense of estoppel was without merit. 

Enough has been said to dispose of the appeals, and this opinion may not be ex- 
tended further. 

The appeals of Warner Reciprocal Insurers and Lansing B. Warner, Incor- 
porated, are dismissed. The judgment against Wholesale Grocery Subscribers is 
affirmed. 


SECURITY INS. CO. v. ROSENBERG. 
Court of Appeals of Kentucky. May 16, 1930. 
As Modified on Denial of Rehearing Oct. 31, 1930. 
31 Southwestern Reporter (2d) 625 
1. INSURANCE. 

Instruction in respect to right of insured’to recover for damage to building as 
for total loss held not erroneous. 

The instruction authorized a recovery for the total amount of the policy 

in case insured premi€es were damaged and that what was left of building 

because of condition occasioned thereby was condemned by the commission- 

ers of the city, unless the damages, if any, to premises could have been by 

proper repairs restored substantially to former condition. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

5. INSURANCE. 

False swearing by reason of presenting proof of loss alleging total loss 
quires showing that building was not total loss within knowledge of insured. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

Appeal from Circuit Court, Kenton County, Criminal, Common-Law, and Equity 
Division. 

Action by Stella Marx Rosenberg against the Security Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Harmon, Colston, Goldsmith & Hoadly and Galvin & Tracy, all of Cincinnati, 
Ohio, for appellant. 

M. H. McLean, of Covington, for appellee. 

Hogson, C. 

This is the second appeal of this case. As stated in the opinion on the former 
appeal, reported in 227 Ky. 314, 12 S. W. (2d) 688, the appellee, by this suit, sought 
a recovery against the appellant on a fire insurance policy covering a building which 
was owned by her in the city of Covington and which she claimed had been totally 
destroyed by a fire which occurred on March 3, 1923. On the first trial, a judgment 
was entered for the appellee on a directed verdict. This judgment was reversed by 
this court. On the next trial of the case in the circuit court, appellee again recovered 
a verdict and judgment, to reverse which this appeal is prosecuted. 

The real controversy in this case is whether the building insured was totally 
destroyed by the fire of March 3d or only partially so. It is conceded that a physi- 
cal portion of the insured building was still standing after the fire, but that it was 
torn down the following April after having been condemned and ordered destroyed 
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by the commissioners of the city of Covington. It was the appellee’s theory that 
the building was condemned because the fire had so damaged it as that the remain- 
ing portion of the building was a menace to the public’s safety and so a public nuis- 
ance. The appellant’s theory is fully set out in the first opinion. On the issues 
raised by the parties, the court in the opinion on the former appeal concluded as 
follows: 

“(a) If as a matter of fact appellee’s building was so far injured or damaged 
by the fire of March 3d as that its identity or specific character as a building was 
thereby destroyed, or its parts and materials were thereby rendered unsafe or 
without value as they remained after the fire for the purpose of reconstructing 
the building substantially as it existed before the fire, the loss was a total one within 
the meaning of the policy. * * * 

“(b) Although the building was as a matter of physical fact only partially 
destroyed by the fire, yet, if it could not be repaired or restored on account of the 
building laws or regulations in force at the time of the fire, the loss is a total one 
within the meaning of the policy. * * * 

“(c) The ordinances of the city of Covington providing for a condemnation 
of the fire menaces and dangerous buildings and their abatement, without a prior 
opportunity being afforded the property owner to be heard on the question, are not 
unconstitutional. * * * 

“(d) An order of condemnation and abatement, such as was made in this 
case, is conclusive neither on the property owner nor on his-insurer. * * * 

“(e) When the insured shows that his building has been damaged by fire 
and that the proper authorities have condemned what was left of the building because 
of its condition occasioned by the fire, the burden then shifts to the insurer to 
show, in order to avoid a liability for a total loss, that the facts did not justify the 
authorities in condemning the remaining building, and that it could have been re- 
paired and restored without violating any building law or regulation in force at the 
time of the fire. * * * 

“(f) * * * ‘It is not only necessary to prove that the swearing was false but 
that it must also be Prov ed that it was done willfully, knowingly and with intent 
to defraud.’ ” 

On the return of the case to the circuit court the plaintiff filed an amended and 
substituted petition. The defendant filed an amended and substituted answer. The 
case was heard before a jury. The plaintiff introduced a large mass of evidence 
as to the condition of the building after the fire to show that it was a total loss 
within conclusions (a) or (b) supra. The defendant also introduced a large mass 
of evidence tending to show that it was not such a total loss. 

The court then gave the jury this instruction: 

“If the jury believe from the evidence that the insured premises were damaged 
by fire and that what was left of the building because of its condition occasioned 
thereby was condemned by the Commissioners of the City of Covington, you will 
find for the plaintiff in the sum of $1,500.00 with interest thereon from the 5th 
day of August 1923, unless you shall further find that the damages, if any, to the 
premises could have been by proper repairs restored substantially to its former 
condition, then you will find for the plaintiff, as and for a partial loss in the sum 
of $937.72 with interest thereon from August 5, 1923.” 

The court also instructed the jury as to what was a total loss practically in the 
language of this court in Thuringia Insurance Co. v. Malott, 111 Ky. 917, 64 S. W. 
991, 23 Ky. Law Rep. 1248, 55 L. R. A. 277. These were practically the only in- 
structions given. 

An analysis of these instructions discloses that the jury could find for the 
appellee for a total loss if they did not believe that what physical damage had been 
done to the building could be properly repaired so as to restore the building sub- 
stantially to its former condition. The finding of the jury for the appellee as for 
a total loss is a finding that the building could not by proper repairs be substantially 
restored to its former condition. Now this is exactly the issue about which the 
parties fought this lawsuit. There was ample evidence to sustain this finding of 
the jury either within conclusion (a) or conclusion (b), supra, of this court on 
the former appeal. 

[1] Dailey testified, in substance, that but for the damage done the building 
by the fire he would not have reported it as he did, and the action of the com- 





118 The Insurance Law Journal, Vol. 76 jjan., 1931 


missioners was based upon his report. The facts testified to by him as to the 
condition of the building are sustained by the testimony of the contractor who 
tore the building down and found the walls in a dangerous condition, due to the 
great heat the walls had been subjected to and the effect of this on the mortar 
between the bricks. Dailey’s evidence further established that the action of the 
city officers was because of conditions after the fire and by reason of it. 

There was no substantial error in refusing the instructions asked by the 
insurance company, for, as we have seen, the whole and real question in issue 
before the jury was submitted by the instruction above quoted. 

[2] The court on the former appeal distinctly held that the ordinances were 
valid, but the action of the city authorities was only prima facie evidence, and 
that whether there was a total loss in fact was a question for the jury. This 
question was fairly submitted by the above instruction. 

There was no substantial error in admitting or rejecting testimony. The 
verdict of the jury is not palpably against the evidence. It is a well-settled rule 
of this court not to disturb the verdict of a properly instructed jury, unless clearly 
against the evidence. 

Appellant earnestly insists that the court erred in sustaining the plaintiff's 
demurrer to the third, fourth, fifth, sixth, and seventh paragraphs of its answer. 
The court had sustained a demurrer to like paragraphs before the case came to 
this court on appeal, and the circuit court seems to have understood that, as 
there was nothing said in the opinion as to the rulings he had made on these 
demurrers, that the judgment did not disturb them, but in so concluding he over- 
looked this language at the conclusion of the opinion: 

“On the return of this case, the court will, on proper motions of the parties, 
make such rulings upon the pleadings as they now are in the record as to bring 
them in line with contentions of the parties and the rulings herein contained 
upon them.” Security Ins. Co. v. Rosenberg, 227 Ky. 323 12 S. W. (2d) 688, 691. 

The demurrer to these paragraphs of the answer should not have been sus- 
tained, for the reasons assigned by the court, but the question still-remains, Was 
the defendant substantially prejudiced by this? The Civil Code of Practice pro- 
vides: 

“The court must, in every state of action, disregard any error or defect in 
the proceedings, which does net affect the substantial rights of the adverse 
party; and no judgment shall be reversed or affected by reason of such error or 
defect.” Section 134. 

“No exception shall be regarded, unless the decision to which it relates be 
prejudical to the substantial rights of the party excepting.” Section 338. 

“Nor shall a judgment be reversed or modified, except for an error to the 
prejudice of the substantial rights of the party complaining thereof.” Section 756. 

[3] The purpose of this thrice-repeated provision of the Code is that litiga- 
tion shall not be unduly prolonged by reason of unsubstantial errors in the pro- 
ceedings, and that, when there has been a reasonably fair trial of the real merits 
of the case, the judgment shall not be disturbed on appeal. By paragraph 3 the 
defendant pleaded in substance that Mrs. Rosenberg procured the city authorities 
to condemn the building. But, if it was a total loss and too dangerous a struc- 
ture to be allowed to stand on the street, she had a right to do this. The finding 
of the jury that it was a total loss and could not, because of the fire, be properly 
repaired, is conclusive that she only did what she had a right to do. The ultimate 
question having been submitted to the jury and found in her favor, the defendant 
was not substantially prejudiced by the ruling on the demurrer to this paragraph 
of the answer. 

There was no loss of the property by reason of the acts of the civil officers, 
if the verdict of the jury is true, for the jury found that there was a total loss 
by the fire, and so the action of the court on the fourth paragraph was not 
prejudicial to the defendant’s substantial rights as the case was tried. 

By the fifth paragraph it was pleaded that she tore the building down when 
by proper care she could have saved it. This was the precise question that was 
submitted to the jury by the instruction the court gave. It was told to find as 
for a partial loss (it being the contention of the company that the loss was only 
partial) if the building could have been properly repaired so as to restore it sub- 
stantially to its former condition. Its finding as for a total loss was a finding 
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that the building could not be repaired. Hence the issue raised by the fifth 
paragraph of the answer was after all tried by the jury under the instructions 
given, although the demurrer was improperly sustained to that paragraph. 

[4] The sixth paragraph pleaded the unconstitutionality of the city ordin- 
ances. These were sustained by the opinion on the former appeal to the extent 
that the action of the officers under these ordinances was prima facie evidence 
that the building was totally destroyed. The opinion on the former appeal is the 
law of the case. 

[5] By the seventh paragraph the defendant pleaded that she made a false 
oath in presenting her proof of loss in which she alleged that the building was a 
total loss. But, in order that she should be guilty of false swearing, two things 
must appear: (1) That the building was not a total loss; (2) that she knew this. 
The finding of the jury that it was a total loss is necessarily a finding that she 
did not swear falsely. The record clearly shows that she was not alone in think- 
ing the building a total loss within conclusion (a) or (b), supra. Two architects, 
skilled in such matters, so testified, and so did two builders who had had years of 
experience in such matters. The quantity of water that was thrown on the 
building, the extent of the fire, and the condition of the walls when torn down 
by the contractor confirm this testimony. 

It is clear, therefore, upon the whole case that no substantial right of the 
defendant, on the merits of the case, was affected by the ruling on the demurrer 
to these paragraphs of the answer. 

On the whole case the court sees no ground for disturbing the judgment 
on the merits. 

Judgment affirmed. 


FIDELITY PHENIX FIRE INS. CO. v. FLORA. 
Court of Appeals of Kentucky. Oct. 7, 1930. 


31 Southwestern Reporter (2d) 699. 
1. INSURANCE. ' ; 
Provisions in fire policy and premium note that insurer shall not be liable for 
loss occurring during-default in payment of note held enforceable. 
(For other cases, see Insurance, Dec. Dig. § 349[3].) 
2. INSURANCE. 
Rule warranting recovery where premium is not paid when due, notwithstand- 
ing forfeiture provision, stated. 
To warrant a recovery where a premium is not paid when due, it 
is necessary to prove (1) the course of dealing between insured and in- 
surer in reference to the acceptance of overdue payments amounting to 
a custom or habit; (2) that by reason of this course of dealing the in- 
sured was justified in believing that insurer would not insist on a for- 
feiture for failure to pay subsequent premiums; (3) that insured be- 
lieved he could postpone the payment of premiums without risking a for- 
feiture; and (4) that he acted on this belief, and therefore did not pay the 
premium at its maturity. 
(For other cases, see Insurance, Dec. Dig. § 388[4].) 
3. INSURANCE. 
Acceptance of prior installments of premium when overdue, in view of ex- 
press notices to insured, held not waiver of clause suspending policy during non- 
payment of overdue installment. 


Under the policy, the only effect of nonpayment of premium install- 
ments was to suspend the policy during the period of delinquency. When- 
ever any of the installments, including the last, became overdue, the com- 
pany in the most unequivocal terms notified insured that his policy was not 
in force during the time of delinquency. It also sent insured a notice prior 
to the due date of each premium installment that the premium fell due on 
the day named, and that the policy would be suspended if the premium were 
not paid on such date. 


(For other cases, see Insurance, Dec. Dig. § 388[4].) 
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4. INSURANCE. 


Delay in paying premium installments on fire policy did not extend policy 
so as to cover period not provided for in contract. 


(For other cases, see Insurance, Dec. Dig. § 349[2].) 
Appeal from Circuit Court, Warren County. 


Action by Ben Flora against the Fidelity Phenix Fire Insurance Company. 
From a judgment in favor of plaintiff, defendant appeals. 


Reversed and remanded. 


T. M. Galphin, Jr., and Gordon & Laurent, all of Louisville, and Thomas & 
Bell, of Bowling Green, for appellant. 


G. D. Milliken and Maurice Deburton both of Bowling Green for appellee. 

Cray, J. 

On November 28, 1924, the Fidelity Phenix Fire Insurance Company issued to 
Ben Flora a policy insuring his dwelling house in the sum of $350, his household 
and kitchen furniture in the sum of $150, and other property in the sum of $450. 
The dwelling house and the household and kitchen furniture were destroyed by fire 
on March 6, 1929, and in this action on the policy the insured recovered a judg- 
ment for $500. The company appeals. 

The facts are these: The policy ran for five years, and the premium of $56.50 
was divided into five equal installments of $11.30 each. The first installment was 
payable in cash and the subsequent installments were to be paid on January 1, 
1926, January 1, 1927, January 1, 1928, and January 1, 1929. The insured executed 
his note to cover the last four installments. The installment due on November 28, 
1924, was not paid until two months thereafter. The second installment, payable on 
January 1, 1926, was not paid until April 17, 1926. The third installment, payable 
on January 1, 1927, was not paid until May 12, 1927. The payment of the fourth 
installment, due on January 1, 1928, was not paid until March 5, 1928. The fifth 
installment, payable on January 1, 1929, was not paid at the time of the fire, which 
occurred on March 6, 1929. 

The policy contained the following provision: “But it is expressly agreed that 
this company shall not be liable for any loss or damage that may occur to the 
property herein mentioned, while any promissory note or obligation, or part thereof, 
given for the premium remains past due and unpaid.” 

The premium note contained the following provision: “It is hereby agreed that 
in case of non-payment of any one of the installments herein named at maturity 
this company shall not be liable for loss during such default, and the policy for 
which this note was given shall lapse until payment is made to this Company in 
New York or to its Western Department at Chicago.” 

On December 1, 1928, the company sent the insured the following notice: 

“The last installment of premium for your insurance in this Company under 
policy Number 1130812, amounting to $11.30 will fall due on the first day of 
January, 1929. 

“Remittance may be made by Money Order, Bank Draft or Personal Check 
payable to the Fidelity Phenix Fire Insurance Company at Chicago. 

“Do not fail to remit promptly, as the policy provides that insurance shall be 
suspended during the delinquency of any part of your note given for premium on 
the policy.” 

On January 15, 1929, the company wrote insured the following letter: 

“We have previously sent you notice of the maturity of your installment given 
for insurance in this company under Policy No. 1130812 but have received no re- 
ply. Possibly our notice has miscarried, or has not come to your personal atten- 
tion and we therefore again remind you. 

“Do not overlook the fact that insurance under the policy is now suspended, 
and that you have no protection under it while the premium past due remains un- 
paid; therefore it is to your advantage that remittance come forward without de- 
lay. The amount of the payment necessary to reinstate the insurance is $11.30. 

“Remit promptly to this office by Money Order, Bank Draft or Personal Check 
drawn payable to the Fidelity Phenix Fire Insurance Company in order to re- 
instate your insurance. 

“In replying please quote the number of your policy, or return this notice.” 
Again on February 5, 1929, the company wrote insured as follows: 
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“Your failure to remit $11.30 the amount of the installment past due upon 
your note and policy No. 1130812 necessitates our again calling this to your attention. 


“Remittance not having been received causes your policies to be suspended until 
this payment is made, therefore it is to your advantage to pay this at once so as 


to revive your insurance thereby securing the protection of the policy, in accordance 
with its terms and conditions. 


“You owe it to yourself and family to protect your home and possessions and 
with this in mind we feel certain that you will want to make immediate settlement. 
All remittances should be made direct to the Company at Chicago, giving the 
policy number or returning this notice. 

“If remittance has already been made please consider this a reminder that we 
are trying to help you maintain the protection of your property. 


“A copy of the condition of your policy referring to payment of premium will 
be found on back of this notice.” 


On March 12, 1929, the company wrote as follows: 


“By again calling your attention to the unpaid installment of $11.30 upon your 
note and policy No. 1130812 we are endeavoring to help you secure and maintain the 
protection which these policies in good standing will afford. It appears that you 
do not realize the importance of this matter or overlooked the fact that your 
policies are suspended by your failure to pay the installment. 

“You have received our several notices regarding this delinquency and we can 
not understand your inattention to same. Kindly extend to us the courtesy of a 
reply and advise by return mail what you intend to do about paying this installment 
of your premium note.” 

The record further discloses that, when the insured became delinquent on 
January 1, 1926, January 1, 1927, and January 1, 1928, the company sent him notices 
similar to the above, and advising him in each instance that the policy was in sus- 
pense. 

The company defended on the ground that the policy was not in force at the 
time of the fire, but was in suspense because of the nonpayment of the installment 
premium due on January 1, 1929. To avoid this defense, the insured pleaded an 
agreement by which the premium installments were not to be paid promptly, and 
relied on the acceptance of the previous installments long after they were due as a 
waiver of the company’s right to insist that the policy was not in force at the 
time of the fire. 

Even if such an agreement could have been shown, a question we need not 
decide, there was no evidence of any agreement that the premium installments 
were not to be paid when due. Moreover, the contention is not made, and could 
not be made, that the policy was kept in force by an unconditional demand for 
the payment of the last installment. 

{1, 2] It is provided in substance in both the policy and premium note that 
the company shall not be liable for any loss or damage occurring during the 
default in payment of the premium note. These provisions are valid and enforce- 
able. National Union Fire Insurance Co. v. McClure et al., 234 Ky. 748, 29 S. W. 
(2d) 1. In the circumstances, the case turns on the question of waiver. We 
have recognized the principle with respect to policies requiring the periodical 
payment of premium, and providing for a forfeiture for failure to pay on the 
day named that, if the insurer customarily receives overdue premiums from the 
insured and thereby induces him to believe that a forfeiture will not be incurred 
by a short delay in the payment of premiums, it cannot insist on a forfeiture by 
a delay induced by such custom. Brown v. Fidelity Mutual Life Ins. Co., 197 
Ky. 430, 247 S. W. 47. At the same time we approved of the following state- 
ment of the rule taken from 14 R. C. L. § 361 “Insurance”; “To warrant a 
recovery where a premium is not paid when due, it is necessary to prove (1) the 
course of dealing between the insured and the insurer in reference to the accep 
tance of overdue payments amounting to a custom or habit; (2) that by reason 
of this course of dealing, the insured was justified in believing that the insurer 
would not insist on a forfeiture for failing to pay subsequent premiums; (3) that 
the insured believed he could postpone the payment of premiums without risking 
a forfeiture; and (4) that he acted on this belief, and therefore did not pay the 
premium at its maturity.” 
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[3] Clearly the facts of this case do not bring it within the operation of the 
above rule. Neither the policy nor the premium note provides for a forfeiture 
for nonpayment. The only effect of nonpayment of one of the installments is 
to suspend the policy during the period of delinquency. Not only so, but there 
was nothing in the company’s course of dealing with the insured that could 
possibly justify him in believing that the company would not insist that the policy 
was in suspense, or that he could postpone the payment of the installment with- 
out risk of suspense. On the contrary, he was not only notified before default in 
both the last and prior installments that the policy would be suspended in case 
of default, but was also notified after the defaults that the policy was suspended, 
and that payment of the past-due installment was necessary to reinstate the 
policy. In view of this plain and unequivocal conduct on the part of the com- 
pany, it cannot be said that the company waived its right to claim that the policy 
was not in force at the time of the fire. 

[4] A rather ingenious argument is made to the effect that, as the policy 
was suspended during the default in the payment of the several installments the 
insured paid for insurance which he did not get, and that the only fair way to 
meet the situation is to make each year begin from the time of payment, with the 
result that the policy would be in force at the time of the fire. The fallacy of this 
contention lies in the assumption that the insured, upon the payment of a yearly 
installment, was entitled absolutely to one year’s insurance. That, however, is 
not the contract. It provides that he is entitled to insurance only upon condition 
that he pays his premiums when due. Clearly he could not fail to meet his 
obligation and make his default a ground for extending the policy so as to cover 
a period of time not included in the contract. 

It follows from what we have said that the case should not have gone to the 
jury, but appellant’s motion for a peremptory instruction should have been sus- 
tained. 

Judgment reversed, and cause remanded for a new trial consistent with this 
opinion. 


MOREAU v. PALATINE INS. CO. OF LONDON, ENGLAND. 
Supreme Court of New Hampshire. Hillsborough. Oct. 7, 1930. 
151 Atlantic Reporter- 817. 
1. INSURANCE. 
Evidence /ield to establish fraud in proving value of furniture destroyed by 
fire; hence policy by its terms was void, even if property had such value. 
(For other cases, see Insurance, Dec. Dig. §§ 553[1], 665[3].) 
2. INSURANCE. 
Evasion intended to mislead is as much false testimony as direct falsehood. 
(For other cases, see Insurance, Dec. Dig. § 553[1].) 
3. INSURANCE. 
Fraud in overvaluing personal property vitiated portion of policy covering 
realty, where policy indicated no such divisional theory. 
(For other cases, see Insurance, Dec. Dig. § 553[2].) 


Transferred from Superior Court, Hillsborough County; Matthews, Judge. 

Action by Joseph L. Moreau against the Palatine Insurance Company of 
London, England. Transferred from the trial court. 

Judgment for the defendant. 

Assumpsit, on a fire insurance policy. Trial by jury, with disagreement. 
The defendant excepted to the denial of its motion for a nonsuit on the ground 
that the plaintiff attempted to defraud the defendant, the policy by its terms 
being void if he thus attempted. 

The policy was dated January 15, 1927, and the property, consisting of a 
house insured for $4,500, a barn for $500, and personal property in the house for 
$250, was burned on March 10, 1927. A proof of loss was given the defendant in 
April after the fire, the plaintiff’s deposition was taken in December, 1927, after 
the action was brought, and the trial was at the September, 1929, term. _ 

The proof of loss valued the personal property at $639.75. It included a list 
of tools valued at $175, a tool chest at $30, and a list of household furnishings 
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amounting to $434.75. Of these furnishings the plaintiff claimed that items valued 
at $225 were purchased by him shortly before the fire. 
Other facts are stated in the opinion. 
Thomas J. Leonard, of Nashua, and Doyle & Doyle, of Manchester, for plaintiff. 
Thorp & Branch, of Manchester, for defendant. 
ALLEN, J. 


I. The issue of attempted fraud has chiefly to do with representations of 
the plaintiff after the loss about the personal property. From the evidence a 
value of $250 for the contents of the house was reasonably findable. The defend- 
ant’s agent’s testimony about their value when the insurance was placed and 
the evidence about the tools are sufficient to prove such value. 

[1] But the issue is not thereby disposed of. If the plaintiff did not think 
the property had that value, or was doubtful about it, or thought the defendant 
would question it, and practiced deception by purposely overstating the value, 
it was an attempt to defraud within the meaning of the policy. Dishonesty to 
induce the defendant or the jury to believe that the property was worth at least 
the amount of insurance on it was an undertaking of fraud, even if the property 
in fact had such value. The policy was intended to forbid dishonesty in any 
connection with it, and regardless of its success or of its necessity to establish 
the claim. Follett v. Standard Fire Ins. Co., 77 N. H. 457, 92 A. 956; Saidel v. 
Co., 84 N. H. , 149 A. 78. It is no answer to proof of dishonesty to say that 
it is not material because the property was worth all it was insured for. Fraud 
in proving value is not permitted, even if it turns out to be harmless. By its 
terms the policy becomes void, if the insured undertakes to practice fraud, and 
dishonest statements relative to value constitute such an undertaking. Whatever 
falsehood “would manifestly be likely to influence the defendants’ subsequent 
conduct with reference to paying the loss” (Follett v. Co. supra, page 460 of 77 
N. H., 92 A. 956, 958), as well as to affect the outcome of the trial (Id., 459 of 77 
N. H., 92 A. 956), is fraud within the ban of the policy. 


After the fire it was for the plaintiff to establish in honest ways the amount 
of his loss, either to the defendant’s acceptance or to the jury’s satisfaction. If, 
instead, he acted dishonestly, his, effort to deceive was a fraudulent undertaking. 
In the situation after the fire the value of the property was in issue, and if it 
conclusively appears that he made false statements in the proof of claim, his 
deposition, or his testimony at the trial relative to such value, his attempt at 
fraud follows. 

The issues of attempted fraud and of value are distinct, although the same 
evidence and testimony relate to both. If fraud is established, it is not to be 
said that an honest value may be allowed. Concededly there was some property 
and it had some value, but recovery is not to be given for it, if by fraud it 
was undertaken to show a greater value. 

The important charge of dishonesty on the plaintiff’s part in respect to the 
personal property relates to his claim of furniture bought and installed in the 
house about two weeks before the fire. When his deposition was taken, he was 
asked where he bought the furniture. Aiter objecting to the question he testi- 
fied that it was bought in Boston and was brought by the dealer’s truck from 
there and delivered at his place. At the trial he testified that an itinerant truck- 
man, saying he was from Boston, came along with a load of furniture, stopped 
at the house, sought to do business with him, and sold him articles which came 
to about $225, and for which he paid cash. In his deposition he testified that 
he had a receipt for what he bought. At the trial he said he had lost it and 
could not find it when the proof of loss was made out many months before the 
deposition was taken. The conflict between his testimony in his deposition and 
that at the trial is conclusive to prove his dishonesty. 

[2] The suggestion that his testimony in the deposition that the furniture 
was bought in Boston is not the same as saying that he bought it there is 
not well made. The testimony was in response to the inquiry where he bought 
it, and the only fair meaning of his answer is that he bought it in Boston. Pos- 
sessing ordinary intelligence, he must have known that he gave the questioner 
to understand that the furniture was bought in Boston by him. It is not only 
captious to say otherwise, but to urge the suggestion is to acknowledge that 
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he was undertaking to mislead the questioner by putting his answer in such 
form that it would be misunderstood. Evasion intended to mislead is as much 
false testimony as direct falsehood. Moreover, his testimony in the deposition 
that the furniture was brought from Boston to his place by the dealer’s truck 
was given in furtherance of the testimony that it was bought there, as though 
by him. 

Whether his testimony at the trial about the transaction may be believed 
is doubtful. Litchfield, where his place was situated, is a small town, having 
in 1920 a population of about 200. The main road through the town, on which 
the place is located, runs along the east side of the Merrimack river and is not 
a through highway with much travel on it. According to his testimony, a 
truckman, whose name was forgotten, went over that road on his way from 
Boston late in February with a load of furniture for sale, without prearrange- 
ment stopped at the plaintiff's house where the plaintiff was not living, but 
happened to be at the time, doing some odd jobs, and, after bargaining, sold 
the plaintiff black walnut furniture, velvet carpets, and other household articles, 
for a cash price of $225, which the plaintiff happened to have with him at the 
time, all this taking place before the plaintiff was ready to buy furniture, the 
house being recently made over. 

If this statement can be given reasonable belief, such belief is strained and 
taxed to the utmost. A claim of events so contrary to experience may be beyond 
fair acceptance of its truth, as well as a claim of what is contrary to nature. 
Testimony of what may be possible may fall short of being entitled to credence 
as probable. There are limits to a fair and honest belief of testimony of a 
strange and unusual transaction or event, and the fact of its possible truth may 
not be enough to give it acceptance to the ordinary man. When, in addition, the 
testimony is shown to be inconsistent with that of the deposition in important 
points, the difficulty of reasonable acceptance of the testimony becomes greater. 

Without reaching any final conclusion whether it might be adopted, it re- 
mains that, if it might be found in most respects true, then the testimony of the 
deposition was false both as to the furniture being bought in Boston and as 
to the plaintiff having a receipt for it. The only conceivable purpose of the 
false statements was to support the representations about the purchase and 
installation of more furniture than was in the house when the insurance was 
placed, and the only conclusion is that the deception was attempted for the 
purpose of giving belief that there was more furniture than there was. No 
other reason for making the false statements can be found. And the falsehood 
was manifestly intended to influence either the defendant to pay the loss as 
claimed or the jury to award it. 

If the testimony of the deposition as to the source of the furniture thus 
claimed to have been bought is true, then that at the trial is false and shows a 
like purpose to mislead and deceive. 

Since the plaintiff by his falsehoods intended that the defendant or the jury 
should believe that he had more furniture than he knew there was, it follows 
that in no event can it be believed that any furniture to a substantial amount 
was bought. If there had been, there would have been no occasion to swear 
falsely concerning the general transaction of purchase, and both the deposition 
and the testimony at the trial, as well as the proof of loss, must be found false 
in the assertion of such amount. 

The argument that the plaintiff is a character who is perhaps unable to 
give the same version of the details of a transaction twice, and so might be found 
honest, ignores the record upon which the conclusiveness of the issue of dis- 
honesty must here be passed. It is to be assumed that he has ordinary intelli- 
gence and understands the difference between truth and falsehood. It is not 
tg be doubted that he appreciated the purport and bearing of the questions 
asked him. They were not ambiguous, and with or without reference to the 
context could not be misunderstood. To say that he might reasonably be found 
honest in his testimony would exhibit an indifference to the record that would 
permit a clear case of dishonesty to be toned down into honest mistake. On 
a foir reading of the record no such result of an honest mistake can be reached. 
While allowance for misunderstanding maybe given, irresponsibility for testi- 
mony may not be granted. Perjury is not thus to be whitewashed. 
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Whether no furniture at all was bought or whether some was bought, the 
amount and value of which was misrepresented, is not important. Fraudulent 
testimony about it being given for the purpose of inducing reliance upon an 
honest character to the claim and its consequent acceptance, the defendant has 
no burden to show the specific dishonesty. It is enough that dishonest state- 
ments to induce a belief in a greater value than the property had are shown to 
have been made. And it follows that the testimony of a brother of the plain- 
tiff, to the effect that he noticed some new furnishings of no great amount in 
the house, does not affect the conclusion of attempted fraud. 

[3] II. The position is taken that the policy is divisible between the group- 
ings of the property insured, and that fraud in connection with one does not 
affect the others. In support of the position, it is said that the policy is to be 
treated as though it were made up of as many separate policies as there are 
groups of the property insured, and that fraud in overvaluing the personal prop- 
erty is therefore immaterial in any effect on the insurance of the real estate. 

The issue is one of construction of the policy. In its wording no intimation 
of such a divisional theory is suggested. As it reads, it is made subject to its 
stated stipulations and conditions, and “this policy shall be void” in the event of 
many specified contingencies of which “any attempt to defraud’ is one. There 
is no semblance of an indication of a combination of a number of policies, at 
least in respect to fraud. It is true that the language used is that of the in- 
surer. Yet the insured on reading it would more naturally understand that 
fraud vitiated the entire policy and not alone the part of it to which the fraud 
directly related. 

[4] No injustice in such a construction is perceived. The difference between 
fraud and unintentional wrongdoing in breaches of duty is recognized by all in 
their mutual dealings as well as in the law, and the consequences of intentional 
wrongs are generally regarded as broader in scope and effect than for other 
wrongs. It is not a penalty to hold a fraudulent wrongdoer to a construction 
of the terms of his contract relating to the fraud which does not operate in 
his favor. Liberality of construction adopted to relieve him from all the con- 
sequences of his fraud is not a demand of fairness, and a construction giving 
breadth to the consequences is not a hardship. It is generally regarded that 
fraud in a transaction is systematic and more than local. And the importance 
to the insurer of protection against fraud is paramount. 

The case of Baldwin v. Co., 60 N. H. 422, 49 Am. Rep. 324, goes farther 
than is here necessary in support of the indivisibility of a fire insurance policy. 
It is not a case of fraud. The case holds that alienation of part of the build- 
ings insured without the insurer’s consent terminates all liability on the policy, 
under a clause avoiding it for “any change” taking place in the title without 
such consent. Among the reasons given for the conclusion reached is that of 
the ordinary and popular sense of the language used in the absence of any 
showing which gives it by usage a different signification. The reason applies 
with equal force here. 

As to other authority, whatever the rule when the breach of condition is 
not fraud, there appears to be but little dissent from holding the entire policy 
void when the breach is fraud. Schuster v. Co., 102 N. Y. 260, 6 N. E. 406; 
Moore v. Co., 28 Grat. (Va.) 508, 26 Am. Rep. 373; German, etc., Co. v. Reed, 
13 Ky. Law Rep. 207; Cashman vy. Company, 10 N. B. 246; Worachek v. Co., 
102 Wis. 88, 78 N. W. 411; Mitchell v. Co., 72 Miss. 53, 18 So. 86, 48 Am. St. 
Rep. 535; Fowler v. Co., 35 Or. 559, 57 P. 421; Oshkosh, etc., Co. v. Co. (C. C.) 
31 F. 200; Arkansas, etc., Co. v. Cox, 21 Okl. 873, 98 P. 552, 20 L. R. A. (N. S.) 
775, 129 Am. St. Rep. 808; Home, etc., Co. v. Connelly, 104 Tenn. 93, 56 S. W. 
828; Harris v. Company, 10 Ont. Rep. 718; Hall v. Association, 106 Mo. App. 
476, 81 S. W. 227; McGowan v. Co., 54 Vt. 211, 41 Am. Rep. 843. 

In Sullivan v. Co., 89 Tex. 665, 36 S. W. 73, it was held that fraud as to 
personalty does not avoid the policy as to realty when the policy is valued by 
statute as to the realty. The case is not to be followed here. It is not apparent 
how there can be any logical difference between a valued and an open policy 
in the effect of its provisions for forfeiture by reason of fraud. The inquiry 
is not whether the value of the realty is or is not contestable, but whether by the 
terms of the policy the insured’s fraud ends all of his rights under it. The 
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statute here in force (Pub. Laws 1926, c. 27 
and not with other defense. 

Judgment for the defendant. 
Branch, J., did not sit; the others concurred. 


6, § 8) is concerned only with value, 


























EVANS et al v. LONDON ASSUR. CORPORATION. No. 90. 
Court of Errors and Appeals of New Jersey. Oct. 20, 1930. 


151 Atlantic Reporter 613 
1. INSURANCE. 


Agreement to purchase property and apply insured property on purchase price 
at agreed valuation and vacation of insured property to permit sale or lease did 
not show change in interest or possession defeating fire policy. 

Insured entered into agreement to purchase other property for certain 
sum payable in cash and by allowance of fixed sum for insured’s property. 
Insured moved into property purchased, leaving insured premises empty 
and leaving key with seller to show premises to possible purchaser or place 
tenant on premises. Insured property was burned before settlement in 
purchase of other property took place. Policy provided it should be void, 
if insured’s interest was other than unconditional, or if change in interest, 
title or possession of premises took place, except change of occupants. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 
2. INSURANCE. 

Conditions in insurance contracts creating forfeitures are construable most 
strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Supreme Court. 

Action by Frank C. Evans and another against the London Assurance Cor- 
poration. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

This was an action in the Supreme Court which was referred to the circuit 
court judge for trial, wherein the following opinion by Jess, J., was delivered: 

“This is a suit upon a fire insurance policy, issued to the plaintiffs by the de- 
fendant. The policy was dated August 20, 1923, was for $3,000 and was to run for 
five years from August 18, 1923. The property covered by the insurance was a frame 
dwelling house, situate at No. 350 Hillside avenue, in the city of Camden, and 
owned by the plaintiffs as tenents by the entirety. The house was destroyed by fire 
on September 15, 1927. The defendant admits that, if the plaintiffs are entitled to 
recover, the amount of the recovery should be $3,000, with interest from December 


27, 1927. 


“The defense, as pleaded, were that at the time of the fire the policy was void 
because of the violation of the condition against a change in the interest, title, or 
possession of the subject of insurance, and that, prior to the fire, one Eugene D. 
Black became the equitable owner of the premises and went into possession thereof. 
“At the close of the plaintiffs’ case defendant’s counsel moved for a nonsuit 
on the ground that the contract of insurance provided that the policy should be 
void unless the assured were the unconditional and sole owners of the property at 
the time any loss occurred. The plaintiffs insisted that that issue was not within 
the pleadings. After some discussion the defendant asked that, if the court was 
of the opinion that the defense as to unconditional ownership was not within the 
scope of the answer, it might be permitted to defend by specifically setting up that 
defense. Plaintiffs’ counsel opposed this motion and questioned the power of the 
court to grant it, but at the same time admitted that he was not taken by surprise. 
“It was finally agreed that a juror should be withdrawn and the case submitted 
to the court for decision without a jury on the evidence already taken and on 
briefs to be filed. In order that, in the present action, the real questions in con- 
troversy between the parties may be determined, I will allow the amendment. 
Hanrahan v. Metropolitan Life Ins. Co. 72 N. J. Law 504, 63 A. 280; Mick v. 
Corporation of Royal Exchange Assur., 87 N. J. Law, 607, 91 A. 102,52 L. R. A 
(N. SS) 1074. 
“The defense is based upon the following clauses of the policy in suit: 
“*(a) This entire policy, unless otherwise provided by agreement endorsed 
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hereon or added hereto, shall be void * * * if the interest of the insured be other 
than unconditional and sole ownership. 

“*(b) This entire policy, unless otherwise provided by agreement endorsed 
hereon or added hereto, shall be void * * * if any change, other than by the death 
of an assured, take place in the interest, title, or possession of the subject of 
insurance (except change of occupants without increase of hazard.’ 


“The defendant contends that the policy was voided by a violation of one or 
both of these provisions of the contract. 

“The questions to be decided are: 

“(a) Was the interest of the insured other than unconditional and sole owner- 
ship? 

“(b) Was there any change in the interest, title, or possession of the subject 
of insurance? 

“The facts as I find them are that on April 26, 1927, Eugene D. Black and the 
plaintiffs entered into a written agreement whereby Black agreed to convey to 
the plaintiffs, and they agreed to buy, a lot and bungalow erected thereon, known 
as No. 322 Landis avenue, in the borough of Oaklyn, Camden county. The pur- 
chase price was $5,300, of which $200 was paid down and the payment of the re- 
mainder provided for as follows: ‘$1,400 cash at the time of final settlement; $300 
cash on May 10th, 1927; $3,400 to be allowed by seller for property 350 Hillside 
Avenue, Camden, which said property is to be clear of all incumbrances, at the 
time of final settlement which shall be made at the office of Eugene D. Black, No. 
22 Ormand Avenue, Oaklyn, N. J., on or before July 2, 1927.’ 

“The plaintiffs moved into Oaklyn property on May 28, 1927. They left nothing 
in their Camden house but window shades and screens. Black obtained the keys 
of this house from the plaintiffs’ attorney for the purpose of showing the property 
to a possible purchaser and to see about making repairs and alterations, which he 
contemplated making after he got a deed. He never made any repairs or alter- 
ations. He had the privilege of placing a tenant on the premises. He advertised 
the property for sale, the advertisement running for three days. Owing to delay in 
obtaining title searches the settlement for the Oaklyn property under the agreement 
of April 26, 1927, had not taken place at the time of the fire on September 15th. 
The proof of loss made by Frank C. Evans, one of the plaintiffs, stated: “There 
has been no change in the title to the property since the issuance of said policy, 
nor in its use as a dwelling, nor in its location, but deponent and his wife and family 
moved out on May 28th, 1927 and it was the understanding with the said Black 
hereinbefore referred to, from whom deponent was purchasing 322 Landis Avenue, 
Oaklyn, that the said Black had the privilege of placing a tenant in 350 Hillside 
Avenue, Camden, pending settlement on 322 Landis Avenue, Oaklyn.’ 

[1] “The written agreement and the acts of the parties in pursuance thereof 
did not, in my opinion, avoid the policy under either of the provisions of the con- 
tract relied on by the defendant. 

[2] “The effect to be given those provisions is to be determined in the light 
of the law that conditions in insurance contracts which create forfeitures are to 
be construed most strongly against the insurer. Precipio v. Ins. Co. of Penn., 103 
N. J. Law, 589, 137 A. 549; Hampton v. Hartford Fire Ins. Co., 65 N. J. Law, 267, 
47 A. 433, 52 L. R. A. 344. 

[3, 4] “One of the cases cited by the defense, and regarded by counsel as 
conclusive in support of their contention, is Levin v. State Assur. Co., 105 N. J. 
Law, 422, 144 A. 797. There the Court of Errors and Appeals held that a written 
agreement to sell the insured property and putting the purchaser in possession as 
tenant until the taking of title was a violation of the clauses of the policy identical 
with those involved in this suit. But the facts with which the court dealt in that 
case were so dissimilar to those sub judice that, in my view, the decision is not in 
point. Here the plaintiffs had not agreed to sell the insured property. Their 
agreement was to buy the Oaklyn property from Black. He agreed to ‘allow’ 
$3,400 of the purchase price for the plaintiffs’ insured property. The contract did 
not oblige, in terms, the plaintiffs to cqnvey the insured premises to Black, but 
gave them the right to convey in part payment of the purchase price of the property 
they had agreed to buy from Black. The latter bound himself to accept the insured 
house at a fixed valuation and thus gave the plaintiffs the option of turning over 
their property at that valuation or paying the amount thereof in cash. Levine v. 
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Lafayette Building Corp. (N. J. Ch.) 142 A. 441. A contract to sell and purchase 
real estate only arises where there is a mutual obligation on the one party to sell 
and on the other party to buy. Sooy v. Henkelman, 104 N. J. Law, 540, 142 A. 17. 
Here the required mutuality of obligation was entirely lacking. 

“Levin v. State Assur. Co., supra, cites Grunauer v. Westchester Fire Ins. Co., 
72 N. J. Law, 289, 62 A. 418, 419,3 L. R. A. (N. S.) 107. In that case the question 
of the insurable interest of one who has contracted to convey property covered by 
a policy of insurance containing the provisions here in question was decided by our 
Court of Errors and Appeals for the first time after the adoption in New Jersey 
of the new form of standard clause policy. 

“The facts in that case were that the plaintiffs had, after the issuance of the 
policy, executed a written agreement to convey the property in fee to their tenant, 
who was in possession, upon the payment of the stipulated price. It was held that 
such acts caused a change in interest, title, and possession of the subject of insur- 
ance, sufficient to avoid the policy. The basis of the decision was that such con- 
tract and transfer of possession effected a complete transition of the equitable and 
beneficial ownership from the vendors to the vendees. Judge Vredenburgh, speak- 
ing for the court, said: ‘After such contract the vendor’s interest is no longer real 
estate, and the unpaid purchase money is personalty, and goes to the vendor’s per- 
sonal representative in case of his death. Thereafter the assured could have but a 
diminished incentive in the preservation of the property from injury, and such 
result was the very object intended by the insurer to be guarded against by the 
inserted condition.’ The opinion cites Franklin Fire Ins. Co. v. Martin, 40 N. J. 
Law 568, 29 Am. Rep. 271, in which it was said that a person in possession under an 
agreement for a conveyance has a substantial and an insurable interest. If the 
property be destroyed, it will be his loss, in contemplation of law. If he has paid 
the purchase money, the property is his property in fact and its destruction by fire 
would be his loss, as much as if the formal title was in him. 

“In the instant case there was no agreement to convey the insured property. 
The only contract between the plaintiffs and Black was that Black would sell and 
the plaintiffs would purchase a property which Black owned, and that Black would 
take over the insured property in part satisfaction of the purchase price. The 
acts of one of the plaintiffs and of Black subsequent to the execution of the 
agreement, which the defendant contends evidence a transfer of possession of the 
insured property to Black, at the most can be construed into nothing more than a 
mere license by one of the tenants by the entirety which would not be binding upon 
the other tenant without explicit evidence of her assent thereto. She testified that 
she had never delivered possession of the property. 

“Statements made under oath by one of the plaintiffs at an examination pur- 
suant to the provisions of the policy are also relied upon by the defendant to estab- 
lish its claim that there was a change of possession. At the examination the fol- 
lowing questions were asked and the plaintiff Frank C. Evans made the following 
answers: 

“CQ. At the time you moved out of the property on Hillside Avenue, what was 
done with that property? A. Why it was turned over, given possession to Mr. 
Black. 

““Q. So that Mr. Black had the property after May 28th to rent it or do with 
it whatever he wanted to do? A. That is as far as possession was concerned. Of 
course not a deed. 

““(). I mean, if he obtained a tenant for the property after May 28th there was 
no objection to his putting a tenant in possession? A. No, sir, that was his 
privilege.’ 

[5] “At the trial Evans testified that at the prior examination he ‘didn’t really 
stop to think what the word possession meant’; that what he meant by the word 
‘possession’ was that Black could take renters and buyers to look at the property. 
To justify a holding that there was a change of possession in this case, especially 
when so to hold would avoid the policy, something more is required than a char- 
acterization or conclusion by a lay witness who could not be expected to use the 
word ‘possession’ with clear comprehension of what it imported in its legal sig- 
nification. 

“Cooley, in his Briefs on Insurance, vol. 3, p. 2653, says that the change of 
possession contemplated by a provision of the kind under consideration is something 
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more than a change of occupancy. It is a change effected by legal process, judicial 
decree, voluntary transfer or conveyance, one which refers to the insured’s pos- 
sessory right and not to his occupancy of the premises. 

“Whatever rights or interest, if any, Black had in the plaintiffs’ property must 
be ascertained by reference to the written agreement between the parties. By that 
test it must be manifest that the plaintiffs had not parted with their possessory 
right in the property. 

“There is nothing in the contract between the plaintiffs and Black, which 
changed their interest in the insured premises from an interest in realty, or which 
gave any right of possession to Black or which gave any beneficial or equitable 
ownership to Black, or any insurable interest, or which by any reasonable construc- 
tion of the contract, or the rights and obligations of the parties thereunder, would 
cause the loss from the destruction of the house by fire to fall upon Black. That 
loss must fall solely upon the plaintiffs. Black agreed to take the insured property at 
a valuation of $3,400 on account of the purchase price of the house he agreed to 
sell to the plaintiffs. If the plaintiffs cannot deliver the insured property they are 
bound by their contract to pay the equivalent of its agreed upon valuation in some 
other way, and that valuation is $400 in excess of the insurance. Under these cir- 
cumstances their agreement with Black can hardly be said to have diminished the 
interest of the plaintiffs in the preservation of the property. It would seem, therefore, 
that in this case there are present none of the elements or conditions found in those 
instances in which it has been held there was a change in the interest, title, or pos- 
session of the insured, or that the interest of the insured was other than uncon- 
ditional and sole ownership. 

“The court finds in favor of the plaintiffs and against the defendant. 

“The damages of the plaintiffs are assessed at $3,000, together with interest 
thereon from December 27, 1927.” 

French, Richards & Bradley, of Camden, for appellant. 

Henry M. Evans, of Gloucester City, and Joseph H. Carr, of Camden, for 
respondents. 

Per Curiam. 

The judgment under review herein should be affirmed for the reasons expressed 
in the opinion delivered by Judge Jess in the circuit court. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Camp- 
bell, Lloyd, Case, Bodine, Daly, and Donges, and Judges Van Buskirk, McGlennon, 
Kays, Hetfield, Dear, and Wells. 

For reversal: None. 


HIGGINS v. FIDELITY-PH@G:NIX FIRE INS. CO. OF NEW YORK. No. 41. 
Court of Errors and Appeals of New Jersey. Oct. 23, 1930. 
151 Atlantic Reporter 869. 
1. INSURANCE. 

That insurer’s agent inventoried fire loss, promising to effect settlement, 
showed he was insurer’s representative therefor, justifying insured in not filing 
proof required by policy (P. LL. 1911, p. 717). 

P. L. 1911, p. 717, provides that failure of person insured against 
loss by fire to furnish proofs of loss shall not be considered waiver of 
rights under policy, unless insurer gives sixty days’ written notice re- 
questing proofs. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

2. INSURANCE. 

Whether insurance agent represents insurer or insured in effecting settle- 
ment depends on intention of parties, and is jury question. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

4. INSURANCE. 

Statute protecting insured, notwithstanding failure to give proofs of fire loss, 
was not impliedly repealed because repugnant to subsequent act (P. L. 1911, p. 
1173. P. ¥.. 1912, p. 524). 

(For other cases, see Insurance, Dec. Dig § 4.) 

5. INSURANCE. 
Insurer held not entitled to benefit by agents promise of settlement, thereby 
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lulling insured into false sense of security, preventing suit within one year (P. L. 
1911, 'p: 717). 

(For other cases, see Insurance, Dec. Dig. § 623[3].) 
6. INSURANCE. 

Insured’s voluntarily filing proof of fire loss after 60 days did not waive 
statute declaring failure to furnish proofs shall not bar recovery (P. L. 1911, p. 
717). 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 
7. INSURANCE. 

Insured’s testimony regarding conversations with insurance agent held ad- 
missible, showing whether agent represented insured or insurer in contemplated 
settlement. 

(For other cases, see Insurance, Dec. Dig. § 100.) 

Campbell, Case, and Bodine, JJ., dissenting. 

Appeal from Supreme Court. 

Action by George Higgins against the Fidelity-Phoenix Fire Insurance Com- 
pany of New York. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

French, Richards & Bradley, of Camden for appellant. 

A. Moulton McNutt, of Camden, for respondent. 

Kays, J. 

This is an appeal from a judgment entered in the Supreme Court on June 
7, 1929, in favor of the plaintiff below and against the defendant for the sum 
of $394.49. The action was brought to recover a loss sustained by a fire in.the 
garage of the said plaintiff. The contents of the garage were insured by a 
policy issued by the defendant. The case was submitted by the trial judge 
to the jury and resulted in a verdict in favor of the plaintiff. Judgment was 
entered thereon, and the defendant has appealed to this court. 

The first ground upon which we are asked to reverse this judgment is that 
the trial court erroneously refused to direct a verdict in favor of the defendant 
at the close of the case. This motion was based on two grounds. The first 
ground was that the plaintiff failed to bring the action against the defendant 
company within twelve months after the fire occurred, as provided in the 
policy, and that, if the said action was not brought within such time, the liability 
of the company under the policy ceased. This ground was stated by counsel 
for the defendant in the following words: “I would like to move for the direc- 
tion of a verdict for the defendant in this case, on the ground that as set forth 
in the second and third defense for the defendant in this case, the first one, 
in substance, being that no suit or action on this policy for the recovery of 
any claim shall be sustainable in any court of law or equity until full compli- 
ance by the assured with all the foregoing requirements, nor unless commenced 
within tweve months next after the fire.” The second ground upon which this 
motion was based was stated by counsel as follows: “The third defense refers 
to the sixty day period of filing the inventory and proof of claim. And also 
on the ground that the evidence discloses that Mr. Joyce was the agent in this 
matter for the plaintiff in the suit, and not for the defendant.” Mr. Joyce, re- 
ferred to in this motion, was the agent who issued the fire insurance policy to 
the plaintiff. 

The proofs showed that the plaintiff applied to the above-mentioned Mr. 
Joyce for a policy insuring him against loss by fire to an extent of $2,500, and 
that Joyce issued the policy in accordance with the plaintiff’s request. The 
proofs also showed that Joyce was an agent of the defendant company issuing 
its policies and had in his possession blank policies to be filled out by him and 
delivered to parties seeking insurance. ‘The proofs further showed that im- 
mediately after the fire occurred the plaintiff, Higgins, who had all his insurance 
policies issued by Joyce, notified Joyce of the fire. Joyce immediately went 
to the premises, where the fire had occurred, and with the assistance of the 
plaintiff made an inventory of the damaged goods, and on that occasion had a 
conversation with the plaintiff regarding the settlement of the claim. The plain- 
tiff, relying on what Joyce had said at this interview, failed to take any further 
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steps believing from the conversation with Joyce that the matter would be 
taken care of by him as the representative of the company and that his claim 
of loss would be settled. The plaintiff saw Joyce from time to time, and the 
latter told him that he had the matter well in hand. Acting on this informa- 
tion the plaintiff did not file any proof of loss or inventory as was required by 
the policy. He waited patiently for nearly two years and then finally was ad- 
vised that the company did not recognize any obligation to pay him on the policy. 
Thereupon the plaintiff, Higgins, instituted this suit. 

[1-5] It is apparent from these proofs that Joyce was the representative of 
the defendant in dealing with this matter, and that the plaintiff was justified 
in so believing. Assuming, however, that there is doubt as to whether Joyce 
was the representative of the company in this matter, it clearly was not a 
question which could be settled by the trial court. The law is clear that, where, 
in a particular case, the question arises as to whether the insurance agent, in 
the course of an attempted settlement, is acting as the agent of the company 
or as the agent of the insured, depends upon the intention of the parties, and 
is a question of fact to be determined by the jury. Cheshansky v. Merchants’ 
Fire Insurance Co., 102 N. J. Law, 414, 131 A. 910. Counsel for the appellant 
argues that chapter 340, p. 717, P. L. 1911, is not constitutional, because it at- 
tempts to supplement an act which had been previously repealed, and further 
‘that, even though the said act of 1911 was valid, it was repealed by implication 
because it was repugnant to the Act of P. L. 1912, chapter 295, p. 524, and that, 
this being so, the plaintiff should have filed his inventory and proof of loss 
within sixty days and was not required under the statute to wait until the same 
was demanded by the defendant. We do not think there is any merit in this 
contention. See American Surety Co. et al. v. Great, White Spirit Co. et al. 
58 N. J. Eq. 526, 43 A. 579; Schmalz v. Wooley, 57 N. J. Eq. 303, 41 A. 939, 43 
L. R. A. 86, 73 Am. St. Rep. 637. Assuming, however, that counsel for appellant 
is correct, this matter was not made the basis of the motion for the direction 
of a verdict, in addition to the reasons above stated, it is apparent that the 
appellant conceded its liability and was content to say that the only question 
in dispute was the amount of the loss. The matter ran along with negotiations 
between the agent, Joyce, and the defendant, the dispute being as above stated. 
The plaintiff was lulled into a state of mental security by the undertaking of 
the agent, Joyce, to take care of the loss and see that it was paid to him. This 
case is in line with the case of Howard v. West Jersey, etc., R. R. Co., reported 
in 102 N. J. Eq. 517, 141 A. 755, and affirmed by this court in 144 A. page 919. 
It was held in that case that one cannot justly or equitably lull his adversary 
into a false sense of security and thereby cause his adversary to subject his 
claim to the bar of the statute of limitations and then be permitted to plead 
the very delay caused by his course of conduct as a defense to the action when 
brought. A principal cannot avail himself of the fruits of the activities of his 
agent. and at the same time escape responsibility for the methods employed by the 
agent. We are of the opinion therefore, for the reasons above indicated, that 
the refusal of the trial judge to direct a verdict is not reversible error. 

[6] Other grounds of appeal argued are that, because the respondent vol- 
untarily filed proof of loss after the expiration of sixty days, he therefore waived 
provisions of chapter 340, p. 717, P. L. 1911, by filing such proof of loss without 
an extension of time being had from the defendant. We think there is no merit 
in this contention. Plaintiff further argues that certain parts of the charge oi 
the trial judge were erroneous. These relate to the bringing of the suit after 
the twelve months period had expired and to the filing of the inventory after 
the sixty-day period had expired and as to whether the defendant was estopped 
from setting up this defense by reason of the acts of the agent, Joyce, in negotiat- 
ing with plaintiff relative to the settlement for his loss. All of these questions 
have been discussed above and are without merit. 

[7] It is further argued that the trial judge improperly permitted the respond- 
ent to answer questions relative to his dealings and conversations with the agent, 
Joyce. We think that the trial judge properly admitted this evidence, as it 
bore on the question as to whether or not Joyce was the agent of the respondent 
or the agent of the appellant, and this question was one which the jury should 
determine. 
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[8] The last point argued is that the trial court should have granted the 
defendant's motion for a mistrial which was based upon the fact that counsel 
for the plaintiff asked the latter, when he was on the witness stand, whether 
he did not receive a check for a part of his loss from some other insurance 
company which had given him a policy on the same property. This question 
was objected to by defendant’s counsel and was not answered. The court re- 
marked that it was immaterial. A motion was thereupon made by defendant's 
counsel for a mistrial. The trial judge refused to order a mistrial and properly 
so. If a trial lawyer asks an improper question, obviously the judge is not 
required to order a mistrial. Moreover, in this case the judge, in charging the 
jury, told them not to consider the questions asked by counsel which had no 
relevancy to the case. 

The judgment under review is affirmed. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Lloyd, 
Daly, and Donges, and Judges Van Buskirk, McGlennon, Kays, Hetfield, Dear, 
and Wells. 


For reversal: Justices Campbell, Case, and Bodine. 


MILLER v. FARMERS’ MUT. FIRE INS. ASS’N OF NORTH CAROLINA. 
No. 335. 
Supreme Court of North Carolina. Oct. 22, 1930. 
155 Southeastern Reporter 254. 
1. INSURANCE. 

Whether destruction of building resulted from windstorm, within policy, or 
from weight of snow which accumulated on building, Aie/d question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Appeal from Superior Court, Durham County; Johnson, Special Judge. 

Action by D. S. Miller against the Farmers’ Mutual Fire Insurance Associa- 
tion of North Carolina. Judgment for plaintiff, and defendant appeals. 

Modified and affirmed. 

See, also, 198 N. C. 572, 152 S. E. 684. 

The issues submitted to the jury and their answers thereto, were as follows: 

“1. Was the plaintiff's building damaged by windstorm, as alleged in the 
complaint? Answer: Yes. 

“2. If so, what amount is the plaintiff entitled to recover of the defendant: 
Answer: $1,066.00, with interest from date.” 

The court below rendered the following judgment: “This cause coming on to 
be heard before His Honor, Thomas L. Johnson, and a jury, at the June, 1930, 
Term of Durham Superior Court, and the jury having answered the issues as 
set out in the record, it is therefore upon motion of counsel for the plaintiff 
ordered, considered and adjudged that the plaintiff have and recover of the 
defendant the sum of $1,066.00 together with interest thereon from March 2nd, 
1927, until paid, together with the costs to be taxed by the Clerk.” 

Defendant made numerous exceptions and assignments of error and ap- 
pealed to the Supreme Court. 

McLendon & Hedrick, of Durham, for appellant. 

Fuller, Reade & Fuller, of Durham, for appellee. 

CLARKSON, J. 

This action was here before, 198 N. C. 572, 152 S. E. 684. This court said, 
at page 574, 575, 152 S. E. 684, 685: “The plaintiff’s allegation is susceptible of 
the interpretation that the fall of the roof was caused by the wind and the 
accumulation of snow upon the house. If the jury should find from the evidence 
that the windstorm was the efficient cause of the damage and that the snow 
was contributory, the combined effect would be attributed to the efficient cause, 
upon the principle that ‘it is generally sufficient to authorize a recovery on the 
policy that the cause designated therein was the efficient cause of the loss, 
although other causes contributed thereto.’ 17 C. J. 694.” 

Defendant says: “Upon the entire record it is respectfully submitted: ‘1. That 
the defendant is entitled to a judgment as of nonsuit. 2. That if the defend- 
ant is not entitled to a judgment as of nonsuit, a new trial should be awarded 
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the defendant for errors committed during the course of the trial, as set out in 
the defendant’s brief.’” 


[1] We cannot so hold. We think the evidence sufficient to be submitted 
to a jury. We see no prejudical or reversible error committed by the court 
below during the course of the trial. ‘There is no new or novel proposition 
of law presented on the record. The court below tried the case in conformity 
with the opinion heretofore rendered in this action. There was an array of 
witnesses on both sides, eighteen examined for plaintiff and twelve for defend- 
ant. Plaintiff contended it was a windstorm that destroyed the building. De- 
fendant contended it was the weight of snow which accumulated on the building, 
as a result of the snowstorm, and that it was not a windstorm that destroyed 
the building. It was a question of fact for the jury to determine, and they have 
decided the facts with plaintiff. 


[2] The verdict of the jury was “$1,066.00, with interest from date.” The 
amount sued for was $1,066.54, with interest from March 2, 1927, the date of 
the destruction of the property. From the verdict, the judgment is not justified. 
The judgment should have been rendered from the date the verdict was rendered, 
not from the time the property was destroyed. 

In Royal Insurance Co. v. R. R., 198 N. C. at page 519, 152 S. E. 503, 504, 
citing numerous authorities, is the following: “The jury awarded no interest, 
either as such or as a part of the damages; hence, under our decisions the 
damages fixed by the jury, being, as they are, for the tortious or wrongful 
destruction of property, do not, as a matter of law, bear interest until after 
judgment.” 


The judgment in the court below is modified and affirmed. 


NIAGARA FIRE INS. CO. vy. POOL et al. 
No. 7466. 
Court of Civil Appeals of Texas. Austin. Oct. 1, 1930. 
Rehearing Denied Oct. 22, 1930. 
31 Southwestern Reporter (2d) 850. 
1. INSURANCE. ; ; 

Married woman, in action on fire policy covering house and furnishings, 
was not required to establish her separate ownership of separate household 
articles, where she alleged that value of property owned separately by her ex- 
ceeded total insurance. 

(For other cases, see Insurance, Dec. Dig. § 633.) 

2. INSURANCE. : 

Evidence in married woman’s action on fire policy justified finding that 
house furnishings in value exceeding amount of policy were her separate prop- 
erty. 

The evidence disclosed that the property was insured as the separate 
property of the wife and that she was the sole owner of the fee to the 
residence, and that she owned in her separate right more than 90 per 
cent. of the personal property contained therein. Both spouses con- 
sidered all the property as wife’s separate property, and the agent who 
wrote the policy so understood at the time, and the husband approved 
of the policy issued on that basis. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

3. INSURANCE. ; ; ; 

Representations in policy as to insured’s sole ownership are warranties, and 
not within anti-technicality statute (Rev. St. 1925, art. 5046). 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

4. INSURANCE. ; ; 

Law abhors forfeiture, and policy must be strictly construed against in- 

surance company. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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5. INSURANCE. 


Breach of warranties of policy, to avoid it, must be of material nature. 
(For other cases, see Insurance, Dec. Dig. § 268.) 


6. INSURANCE. 

That small portion of house furnishings on which wife procured insurance 
was community property held not to avoid policy as breaching sole ownership 
warranty, where wife was sole owner of homestead. 


(For other cases, see Insurance, Dec. Dig. § 282[5].) 
8. INSURANCE. 

Wife may insure household furnishings owned in community with husband 
and used in homestead owned by wife alone. 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 
8. INSURANC8. 

Permitting jury to assess damages for fire loss on basis of difference 
actual value” of household effects held not error. 

In their nature, personal effects composing furnishings of house- 
hold do not for the most part have an ascertainable market value, and 
their value must necessarily be fixed by replacement cost, with due al- 
lowance for depreciation, or by their intrinsic value. The term “actual 
value” is broad enough to include “market value” and “intrinsic value.” 


(For other cases, see Insurance, Dec. Dig. § 499.) 


Error from District Court, Hays County; M. C. Jeffrey, Judge. 

Action by J. S. Pool and another against the Niagara Fire Insurance Com- 
pany. Judgment for plaintiffs, and defendant brings error. 

Affirmed. 

Lewright & Lewright, of San Antonio, for plaintiff in error. 

R. E. McKie and E. M. Cape, both of San Marcos, for defendants in error. 

Baucu, J. 

Suit upon a fire insurance policy for $8,000 issued by plaintiff in error to 
Mrs. Eva B. Pool on her residence and its contents in San Marcos, Tex., $6,000 
on the building and $2,000 on the personal property. Judgment was for the 
insured upon special issue verdict for the full amount of the policy. The parties 
will be designated as in the lower court. The defendant insurance company 
set up numerous defenses, including denial of the issuance of the policy; fraud 
and misrepresentation of Mrs. Pool in procuring it; allegations that she was 
not the sole and unconditional owner of the property insured; that the prop- 
erty burned was not a total loss; that same could be replaced for much less 
than the amount of the policy; that the proofs of loss submitted were false and 
fraudulent; that the insured had violated all of the provisions of the policy 
before and after the fire; thus forfeiting her insurance. The only issues sub- 
mitted to and answered by the jury were that the residence was a total loss 
after the fire; that the value of the personal property of Mrs. Pool destroyed 
by the fire was $3,000; and that the statement of Mrs. Pool, in her proof of 
loss of the personal property, that she was sole owner thereof, was not made 
knowingly and willfully for the purpose of defrauding the defendant. 

Plaintiff in error presents 69 assignments on which it bases 30 propositions 
in a brief of 250 pages. We shall not undertake to discuss them in detail, but 
confine ourselves to the main questions raised. 

[1] We do not sustain defendants attack upon the sufficiency of plaintiffs’ 
pleadings. The property burned was described in the pleadings in substantially 
the same terms, general in nature, that it was in the policy. The insurance 
company had in its possession a full and complete itemized list of said prop- 
erty furnished it by Mrs. Pool under its own instructions. The plaintiffs al- 
leged in substance that they were unable to designate in detail the separate 
articles in which Mr. Pool had a community interest; but that such articles 
were few in number, and that Mrs. Pool owned in her own separate right most 
of said property owned separately by her exceeded the total amount of the 
insurance provided in the policy. Plaintiffs, under such circumstances, were 
not required to segregate and establish the separate ownership of each separate 
article. The defendants had a list of the property involved, were put upon 
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notice of all the facts known to the plaintiffs themselves, and in the very nature 
of things had to rely on the plaintiffs to determine the matter of ownership. 

[2] The next and chief issue on the appeal relates to the sole ownership 
warranty in the policy. The policy provided that it should be void if the interest 
of the insured in the property be not truly stated therein, or if the interest 
of the insured therein be other than unconditional and sole ownership. The 
property was insured as the separate property of Mrs. Pool. Defendant ear- 
nestly insists that both the pleadings and the proof show a violation of these 
provisions which forfeited the policy. The evidence conclusively shows, we think, 
that Mrs. Pool was the sole owner of the fee to the residence, as her separate 
property; and that she owned in her own separate right more than 90 per cent. 
of the personal property in question. The testimony showed that of the total 
original cost or replacement value of said personalty aggregating some $5,700 
or $5.800, only about $250 or $300 was paid for out of community funds. The 
remainder was either inherited by Mrs. Pool, given to her, or purchased by 
her out of her separate estate. The property was the homestead of Mrs. Pool 
and her husband; both of them considered all of said property as the separate 
property of Mrs. Pool, and the agent who wrote the policy so understood it 
at the time. The policy was issued to her with the approval of Mr. Pool at the 
time and he is a party plaintiff. The finding of the jury that the insured per- 
sonalty constituting the separate property of Mrs. Pool was of the value of 
$3,000 is supported by the evidence. 

We do not deem it necessary to determine whether the policy in question 
was divisible as between the insurance on the residence and that on the furnish- 
ings. The record wholly fails to show any intentional misrepresentation as to 
the ownership of the property either in obtaining the policy or in making proof 
of loss. It is clear that the value of Mrs. Pool’s separate personalty insured 
was in excess of the amount of the insurance thereon covered by said policy. 
The real issue on this point is, therefore, whether the fact that the personal 
property was insured as owned solely and unconditionally by Mrs. Pool, when 
in fact a small portion of it was the community property of herself and husband, 
avoids the policy. 

[3-5] The defendant cites and discusses at considerable length many cases 
sustaining forfeitures for breaches of the sole ownership warranty clause in 
fire insurance policies, among them particularly Crescent Ins. Co. v. Camp, 71 
Tex. 503, 9 S. W. 473; Ins. Co. v. Hunter (Tex. Civ. App.) 32 S. W. 344; Ins. Co. 
v. McQuary (Tex. Civ. App.) 194 S. W. 491; Ins. Co. v. Whatley (Tex. Civ. 
App.) 279 S. W. 287; and Ins. Co: v. Farris (Tex. Civ. App.) 297 S. W. 575. 
It seems now well settled that such representations in a policy are warranties and 
do not fall within what is known as the “anti-technicality statute.” Article 5046, 
R. S. 1925; Ins. Co. v. Carter (Tex. Com. App.) 257 S$. W. 531. But such cir- 
cumstances, in construing and applying such policy, in no wise affect the long- 
established rules that the law abhors a forfeiture, and that the policy must be 
strictly construed against the insurance company. And, even if it be conceded 
that there be a breach of the warranties of the policy, such breach, to avoid 
it, must be of some material or substantial nature, and not merely trivial or 
inconsequential in character. 

[6, 7] The cases cited are instances where the insured, representing himself 
as sole owner, was a partner only, or a trustee for property belonging to some one 
else, or a husband who insured as his own the separate property of his wife, or 
of his children. In such cases there is a distinct and adverse interest of such per- 
sons in the title to or ownership of the property itself, and the breach of such war- 
ranty was clearly applicable. In those cases the insured did not have a full insur- 
able interest in the property. Such is not the case here. Mrs. Pool was the sole 
owner of all the realty and all but a small portion of the personalty, and a commun- 
ity owner with her husband of that. There can be no question of her right to in- 
sure in her own name her separate property, and though no Texas case has been 
called to our attention directly in point, as to household furnishings owned in 
community with her husband, situated in a homestead owned by her solely, and 
used by them for homestead purposes, we see no valid reason why Mrs. Pool could 
not insure same in her own right and name. See 14 R. C. L. 917; 26 C. J. 181; 
State Mut. Ins. Co. v. Green, 62 Okl. 214, 166 P. 105, L. R. A. 1917F, 669; Jones 
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v. Ins. Co., 91 Fla. 565, 108 So. 165. If the policy be treated as indivisible, as 
insisted by the defendant, we think it would be absurd, and a perversion of jus- 
tice, to hold that the policy should be avoided for breach of the sole ownership 
warranty, where Mrs. Pool owned as her separate property at least 98 per cent. of 
the total property insured, and a community and insurable interest in the re- 
mainder. 

[8-10] There was submitted to the jury the question of what was the difference, 
“in actual value,” immediately before and immediately after the fire of the per- 
sonal property belonging to Mrs. Pool, to which the jury answered $3,000. There 
is no merit in defendant’s objections to the use of the term “actual value.” The 
measure of damages for the destruction of, or injury to, personal property is 
usually the difference between its fair market value immediately before and im- 
mediately after such injury. The terms “actual cash value’ and “fair market 
value” are often used as synonymous in such cases. Here insurance company chose 
its own measure of liability in the language of the policy as that of “actual cash 
value.” Nor was it incumbent upon plaintiffs to show first that there was no mar- 
ket value of said property before they could prove intrinsic value. In the very 
nature of things personal effects composing the furnishings of a family and house- 
hold do not, for the most part, have an ascertainable market value; and their 
value must of necessity be fixed by replacement cost, with due allowance for de- 
preciation, or by their intrinsic value. We see no material difference in the term 
“actual value” submitted to the jury and that of “actual cash value” used in the 
policy. The former was perhaps more appropriate because more comprehensive. 
Where there was no market value of articles destroyed, the plaintiffs were entitled 
to recover their intrinsic value; and the term “actual value’ is broad enough to 
include both. 

[11, 12] Testimony of R. C. Reardon, city fire marshal of San Marcos, as to 
the condition of this building after the fire, was offered on the issue of whether 
same was a total loss. Mr. Reardon was a member of the fire department parti- 
cipating in the extinguishment of the fire, and afterwards inspected the ruins in 
his capacity as city fire marshal. Upon objection, his proffered testimony was ex- 
cluded as being inhibited by article 4899, R. S. 1925. 

Article 4899 relates entirely to the state fire marshal, and to those acting for 
him. Unless Mr. Reardon was acting for the state fire marshal in the premises, 
or at his request, his testimony with respect to the condition of the ruins after the 
fire would be admissible. There was no showing whatever that he acted in any 
such capacity, and in the absence thereof his proffered testimony was improperly 
excluded. The bill of exception does not show fully just what Reardon would 
have testified, but what it does show was only comulative of that of other witnesses 
offered by defendant itself, or elicited fully from plaintiffs’ witnesses on cross- 
examination. 


The residence was a two-story building. It is not controverted that the roof 
and the second story were completely destroyed; nor that the interior of the walls 
below were badly burned, the ceilings of the lower story effectively destroyed, and 
the floors badly damaged, if not rendered entirely useless. Nor do we find anv 
real conflict in the. testimony as to the physical condition of the ruins of the build- 
ing. Only one witness testified that the portion of the building remaining could 
have been used to replace the original structure. He was an insurance adjuster in 
the employ of the defendant company, had had no experience as a contractor, and 
his only experience in building was that as an office architect in New York City 
for a year and a half in 1900-1901. He made no estimate as to what such re- 
construction, using as far as could be done the remains of the burned structure, 
would cost; nor of the value of the usable portion of such remains. On the other 
hand, three experienced building contractors who had examined the remains all 
testified, in substance, that no part of such remains, unless possibly the founda- 
tion, which was of cedar blocks, could be used in place in rebuilding the house. 
The highest estimate on the value of the salvage was $300, and one contractor 
testified that the value of salvaged material, fit for use, would not exceed the 
cost of salvaging it. The lowest estimate of any contractor for replacement of the 
building, including the use of salvaged material, was more than the full amount of 
the policy. Nor did the insurance company offer any testimony that said building 
could be restored for a less sum than the amount of the policy. It is not shown 
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that Reardon knew anything about the cost of replacement of the building, nor 
that he could or would have testified that the remains could have been reasonably 
used as a basis for such reconstruction. Under these circumstances, therefore, the 
exclusion of his testimony was harmless. 

Defendant next complains that the opening and closing argument of plaintiffs’ 
counsel was so intemperate and so appealed to the prejudices of the jury, in con- 
trasting the wealth of the insurance company with the poverty of the plaintiffs, 
that a new trial should have been granted. No objection was made to the argument 
of counsel at the time and no motion made to declare a mistrial before the jury 
retired. The objection was first made in a motion for a new trial. 

[13] Where argument of counsel is highly improper, dehors the record, or 
highly prejudicial in character, opposing counsel are not required to object thereto 
at the time, but may do so first upon a motion for a new trial. Especially is this 
true where the argument is of such character that objection to same, or calling 
the court’s attention to same by request that the jury be instructed not to consider 
it, would only serve to emphasize it in their minds. 

[14-16] We shall not undertake to set out here the extended arguments com- 
plained of. The matters discussed by counsel were already disclosed by the evi- 
dence. True, the plaintiffs were referred to as poor, honest, hard-working old 
people; but such an argument was perhaps warranted in reply to the charge 
in defendant’s answer that they were guilty of false statements in procuring 
the policy and of false swearing in making their proof of loss. The location of 
the home office and the amount of the capital stock of defendant company dis- 
played by it as an asset was in evidence, and could properly have been referred to 
unless done in such manner as to become prejudicial. It is never proper in ar- 
gument for counsel to refer to nor discuss the poverty of one party in contrast to 
the wealth of the other, and such arguments have been repeatedly condemned; but 
it does not follow that such impropriety must necessarily work a reversal of the 
case. The reasonable test and most pertinent inquiry always is whether or not, 
under all the circumstances, the verdict of the jury has probably been affected by 
it. Davis v. Hill, 298 S. W. 526, 528, and numerous cases there cited; D. & H. 
Truck Line v. Lavalee (Tex. Civ. App.) 7 S. W. (2d) 661, 664. A careful con- 
sideration of the record in this case has convinced us that such was not the case. 
We think the record clearly discloses that as to the residence the policy became a 
liquidated demand for the amount of insurance thereon. With reference to the 
personalty, the only evidence of values of the articles burned or damaged was that 
of Mrs. Pool and a furniture dealer in San Marcos. Mrs. Pool’s testimony as to 
the entire list of such personalty, aggregating an original cost or replacement 
values now a total amount of approximately $5,800, with a salvage value of only 
$175, was not contradicted. There was evidence of an actual value at the time of 
the fire from $2,800 to $4,000. Nowhere do we find any evidence that the value of 
the personalty was not in excess of $2,000, the amount it was insured for. Under 
such circumstances, we find nothing to indicate that the improper argument com- 
plained of affected the verdict of the jury. 

The foregoing present in the main the only contentions of defendants seriously 
urged or relied upon. We find no such errors in the record as would in our opinion 


warrant a reversal, and the judgment of the trial courts is affirmed. 
Affirmed. 


NATIONAL STANDARD FIRE INS. CO. v. HUBBARD. 
No. 7511. 
Court of Civil Appeals of Texas. Austin. Oct. 3, 1930. 
Rehearing Denied Oct. 15, 1930. 
31 Southwestern Reporter (2d) 859. 
1. INSURANCE. 

Under record warranty clauses in fire insurance policy, inventory and books 
are sole depository of data contracted for, which cannot be supplied from ex- 
traneous sources. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 


2. INSURANCE. 


Insurer whose adjuster, with knowledge of breaches of record warranty 
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clauses, required inventory of damaged goods, and agreed on fire loss, impliedly 
waived forfeiture. 

Insurer pleaded that insured breached record warranty clauses, and 
forfeited insurance, by failure to inventory stock of goods within 
thirty days after date of policy, to keep books showing all business 
transacted, and to preserve inventory or books in iron safe at night. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

3. INSURANCE. 

Forfeiture of insurance is not favored, and slightest evidence will support 
jury finding that forfeiture was waived. 

(For other cases, see Insurance, Dec. Dig. §§ 146[3], 665[8].) 

Appeal from Coleman County Court; C. L. South, Judge. 

Action by Pink Hubbard against the National Standard Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Davidson, Doss & McMahon, of Abilene, for appellant. 

Critz & Woodward, of Coleman, for appellee. 

Blair, J. 

Appellee sued appellant on its insurance policy for damages by fire to his 
stock of groceries, and recovered judgment for $224.82, with interest; hence this 
appeal. 

Appellant pleaded that appellee breached the record warranty. clauses of 
the policy and forfeited the insurance by failure to make an inventory of the 
stock of goods within thirty days after date of policy, to keep books showing 
all business transacted, and to preserve the inventory or books in an iron safe at 
night. Appellee admitted these breaches, but pleaded in avoidance of for- 
feiture of the policy that complaince with all these warranty clauses would 
have been useless, because the goods were only damaged by fire and still re- 
tained their marks and descriptions so that a physical examination could and 
did determine the nature and extent of their damages, and that appellant waived 
and was estopped to set up any breach of the record warranty clauses, because 
its adjuster, with full knowledge of the breaches pleaded and. of all facts, re- 
quired appellee to prepare and deliver to him an inventory or list of the dam- 
aged goods, and to show the amount and value of the damaged goods, after 
the fire and before the nonwaiver agreement was signed. 

[1] The jury found in favor of appellee on all issues pleaded in avoidance 
of forfeiture of the policy, and their findings are supported by the evidence. 
This appellant admits, but, with respect to the plea that the nature and extent 
of the damages to the goods could and was determined by physical examination, 
and that an inventory or books made and preserved as required by the policy 
would have been useless, contends that the insurance was forfeited as a matter 
of law, because, under the record warranty clauses in a fire insurance policy, 
the inventory and books themselves are the sole depository of the data con- 
tracted for, and that resort could not be had to extraneous sources for supply- 
ing this data. This is the settled law in Texas. Merchants’ & Manufacturers’ 
Lloyd’s Ins. Exch. v. Southern Trading Co. (Tex. Com. App.) 229 S. W. 312, and 
the cases there cited. 

[2] Appellant also insists that appellee’s pleas of waiver and estoppel to 
set up the breaches of the record warranty clauses should not have been sus- 
tained, because of the standard policy provisions that the insured shall as often 
as requested (a) exhibit all remains of any property; (b) submit to examination 
under oath; (c) produce inventories, books, etc., when requested; and (d) that 
the exercise of these requirements, acts, or proceedings shall not waive any 
provision or condition of the policy or any forfeiture of it. But clearly these 
provisions do not cover or relate to all the requirements, acts, or conduct 
pleaded by appellee as a waiver of the forfeiture of the policy. As requirements, 
acts, or conduct not covered by the above policy stipulations, appellee pleaded 
and proved that appellant’s adjuster, with full knowledge of all facts con- 
cerning the fire and damages to the goods and of the breaches of the record 
warranty clauses pleaded, after the fire and before signing of the nonwaiver 
agreement, requested appellee to make a list or inventory of the goods in their 
damaged condition, and to show the amount and value of such damaged goods. 
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This appellee did at considerable trouble; and, after a physical examination of 
the goods, the adjuster agreed with appellee upon the amount of the damages, 
which agreement was reduced to writing and signed by them upon one of ap- 
pellant’s regular nonwaiver of policy provisions blanks. By these requirements, 
acts, and conduct we conclude that appellant at least impliedy waived the 
breaches of the record warranty clauses pleaded as grounds for forfeiting the 
insurance. The following quotation from 14 R. C. L. 1181, § 357, clearly states 
the rule of implied waiver: “Waiver of a forfeiture though in the nature of 
an estoppel may be created by acts, conduct, or declarations insufficient to 
create a technical estoppel, and the courts, not favoring forfeitures, are, in- 
clined to grasp any circumstances which indicate an election to waive a for- 
feiture. Any acts, declarations, or course of dealing by an insurer, with knowl- 
edge of facts constituting a breach of a condition in a policy, leading the per- 
son insured honestly to think if conforming thereto a forfeiture of his policy 
will not be incurred, followed by due conformity on his part, estops the in- 
surer from insisting on the forfeiture.” 

And continuing, this same authority, at page 1197, § 376,«more specifically 
states the rule applicable to the facts of this case, as follows: “It is the general 
rule that when an insurer, with knowledge of any act on the part of the in- 
sured which works a forfeiture, enters into negotiations with him which recognize 
the continued validity of the policy, and thus induces him to incur expense or 
trouble under the belief that his loss will be paid, the forfeiture is waived. 
This rule is most frequently applied to a request for proofs of loss from the 
insured, after knowledge of a forfeiture, but it is essential that the insurer have 
knowledge of the ground of forfeiture at the time.” 

The only purpose the adjuster could have had in requiring appellee to pre- 
uart and present an inventory of the damaged goods, showing their amount and 
value, was for proof of loss sustained by appellee by the fire. Such require- 
ment clearly led appellee to believe the adjuster intended to waive the for- 
feiture, and at no time until appellant’s answer was filed did it indicate in any 
way that it intended to forfeit the insurance for the breach of the record war- 
ranty clauses pleaded. 

[3] This court, in the case of Co-operative Ins. Ass’n v. Ray (Tex. Civ. 
App.) 138 S. W. 1122, Judge Key writing the opinion, held, in substance, that, 
where the insurer with knowledge of insured’s breach of certain record war- 
ranty clauses requested the insured to make proofs of loss, which he did, the 
insurer waived the right to insist upon a forfeiture of the policy for breach of 
such warranty clauses. It is also a settled rule that forfeiture of insurance is not 
favored in law, and that the slightest evidence indicating waiver of forfeiture 
will support a jury finding to that effect. We therefore affirm the judgment of 
the trial court that appellant waived the forfeiture of the insurance in this 
case. 


Affirmed. 


COLUMBIA RIVER DOOR CO. v. SPRINGFIELD FIRE & MARINE INS. CO. 
No. 22614. 
Supreme Court of Washington. Oct. 29, 1930. 


292 Pacific Reporter 409. 
1. INSURANCE. 
Insured, after settlement under written fire policies, held not estopped to 
assert oral policy covering same property, where insurer was not prejudicial. 
Insured, though having considerable insurance on property in ques- 
tion, made oral contract for further policy in amount of $2,500. After 
fire occurred adjusters from respective insurance companies agreed to 
settle loss by payment of full amount due under policy, provided that 
amount of oral policy was deducted, and that, if not deducted, they 
would compel insured to litigate entire matter involving costs and ex- 
penses greatly in excess of amount of deduction. Insured accepted pro- 
posed settlement, less deduction of amount of oral policy. 


(For other cases, see Insurance, Dec. Dig. § 579.) 
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2. INSURANCE. 
Insured’s acceptance of settlement under written fire policy held not accord 
and satisfaction of undisputed claim for loss, including claim under oral policy. 
No disputed question of insurance company’s liability under writ- 

ten policy existed, and none was compromised and settled, nor was a 

defense in good faith asserted against claim. | 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Department 1. 

Appeal from Superior Court, Cowlitz County; Homer Kirby, Judge. 

Action by the Columbia River Door Company, a corporation, against the 
Springfield Fire & Marine Insurance Company. Judgment for plaintiff, and de- 
fendant appeals. 

Affirmed. 

Fred G. Clarke, of Seattle, for appellant. 

J. E. Stone, of’ Kelso, and Hayden, Langhorne & Metzger, of T'acoma, for 
respondent. 

TOLMAN, J. 

This is an action on an oral contract of insurance against loss by fire. Trial 
was had to a jury which returned a verdict in favor of plaintiff. From a judg- 
bent on the verdict, the defendant appealed. 

But two errors are assigned, both in effect raising the same question, namely: 
Should the trial court have directed a verdict in appellant’s favor or have granted 
a judgment not withstanding the verdict? Two theories are advanced in support 
of appellants position: (1) Estoppel and (2) accord and satisfaction. In order 
to discuss these theories intelligently, a brief statement of some of the facts, 
as the jury might have found them to be, must be made. 

Respondent operated a manufacturing plant and had a large line of fire 
insurance on its plant and stock. Early in July, 1926, it desired to increase its 
line of insurance and commissioned an insurance broker of Portland, Or., to 
place an additional amount for it. The broker laid the matter before appellant's 
agency in Vancouver, Wash., and that agency orally agreed on July 9, 1926, to 
place $2,500 of the amount desired, and, on July 10 following, the agency issued 
its written binder directed to the broker in which it said: 

“John Shibel & Co., Portland, Oregon. 

“We are keeping you covered for Twenty-Five Hundred ($2,500.00) Dollars 
on general form Columbia River Door Company, Kalama, Washington, as per 
our wire to the Springfield Fire & Marine Insurance Company, 12:30 P. M. 
July 10. Binder will terminate upon issuance of policy. 

“H. W. Merrifield, Agent (Signed.) 
“By E. A.” 

At the time the oral contract was made appellant already had a policy for 
$5,000 outstanding on the same property which had been in force for about a 
year, and the respondent had a total of insurance aside from the present oral 
contract amounting to $157,000. A fire occurred in the afternoon of July 10, 1926, 
totally destroying the insured property. 

After the fire, adjusters, representing all of the interested fire insurance 
companies, took up with respondent the matter of adjusting the loss, and there 
was turned over to them all of the outstanding policies of insurance, including 
the written binder evidencing the oral contract here sued upon, and all books 
and records bearing upon the amount of the loss. No word of repudiation of 
the binder or of the oral contract was said and no suggestion was made that 
respondent must forego its claim thereunder in order to obtain a settlement 
under the $5,000 written policy theretofore issued by the appellant. 

The adjusters seem to have agreed that there was a total loss under the 
written policies aggregating $157,000, but without claiming or suggesting any 
legal or moral defense they informed respondent that the loss would not be 
voluntarily paid unless respondent consented to deduct $2,500 from the total 
of the $157,000, representing that, if that deduction was not made, they would 
force respondent to litigate the matter, and that the cost to respondent of such 
litigation would greatly exceed the amount of the deduction which they de- 
manded. To this deduction respondent finally agreed, and thereupon the ad- 
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justers prepared proofs of loss upon each separate written policy which were 
presented to and signed on behalf of respondent without examination as to 
their contents upon the belief that it would receive $154,000 in settlement of the loss 
under the written policies instead of $157,000. 

Payment was made accordingly, and the appellant, instead of paying $5,000 
on its previously issued written policy, deducted its pro rata of the $2,500 rebate 
and paid to the respondent $4,929.38, receiving from it a receipt from which 
we quote: “$4,929.38, which payment evidenced by proper endorsement hereof 
constitutes full satisfaction of all claims and demands for loss and damage which 
occurred on the llth day of July, 1926, to property described in policy No. 
696072 issued at the Vancouver, Washington Agency. * * *” 

From these facts it will be seen that the jury was authorized to find that 
the respondent, by the delivery of the binder to the adjusters, along with the 
written policies of insurance, asserted its claim for the loss thereunder; that it 
was not aware that the amount thereof was not listed as a part of the total 
insurance in the proofs of loss; that by signing’ the proofs of loss no waiver 
of the oral insurance was intended, and that the appellant was not placed in a 
position where it had a right to assume that such a waiver was intended. Like- 
wise, the jury was justified in finding that there was no denial of liability on 
the $5,000 written policy at or before the time that the $2,500 deduction was 
made, and that such deduction was made without any consideration moving 
to the respondent and wholly for the purpose of securing an early payment on 
an amount which was admittedly then justly due. 

[1, 2] There can be no estoppel as a matter of law, because it does not 
appear by undisputed evidence that appellant was misled or placed in a posi- 
tion of disadvantage by anything done by the respondent, or at all. Daniel 
v. Gold Hill Mining Co., 28 Wash. 411, 426, 68 P. 884. Nor can we say as a 
matter of law that there was an accord and satisfaction because the fact does 
not appear undisputedly, or at all, that a defense in good faith was asserted to 
the $5,000 written policy or to the oral contract, and that any disputed question 
of liab‘lity was compromised and settled. Seattle, Renton & Southern Railway 
Co. v. Seattle-Tacoma Power Co., 63 Wash. 639, 116 P. 289; Thayer v. Harbican, 
70 Wash. 278, 126 P. 625. Of course it does not appear that appellant was in- 
solvent. 

The jury having found the facts against the appellant, the judgment must be, 
and it is, affirmed. 

Mitchell, C. J., and Holcomb, Parker, and Main, JJ., concur. 
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MARINE 
KELLY, WEBER & CO., Limited, v. FRANKLIN FIRE INS. CO. 
No. 18330 


District Court, E. D. Louisiana. 
43 Federal Reporter (2d) 361. 
1, INSURANCE. 4 : oe 
Grounding of vessel during heavy fog constituted “peril of the sea” within pol- 
icy covering damage to cargo. 
(For other cases, see Insurance, Dec. Dig. § 403). 
2. INSURANCE. 
Libelant suing on marine policy for cargo damage had burden to show damage 
was occasioned by peril of sea and was covered by policy. 
(For other cases, see Insurance, Dec. Dig. § 646 [6].) 
3. INSURANCE. ; 
Libelant must prove loss was covered by policy, though insurance company 
pleaded defenses in amplification of denial of liability. 
(For other cases, see Insurance, Dec. Dig. § 646 [6].) 
4. INSURANCE. : 
Insured held not to have proved that loss from flattening and wedging of acid 
phosphate bags, following grounding of vessel, resulted from “peril of the sea” 
within policy. 

The policy covered only losses which were the direct result of actual 
perils of the seas. While the grounding of the vessel on mud flat constituted 
peril of the sea, witnesses agreed that no water was found in the holds of 
the vessel, and that she did not take any water as result of grounding. More- 
over, the policy did not cover claims consequent upon delay. The evidence 
indicated that the cause of the fertilizer becoming caked, so as to necessitate 
use of shovels and crowbars, with consequent additional cost of unloading 
and repacking fertilizer, was improper loading thereof in bottom of vessel 
with sacks piled up in tiers. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


In Admiralty, Libel by Kelly, Weber & Company, Limited, against the Franklin 
Fire Insurance Company. 

Libel dismissed. 

Montgomery & Montgomery, of New Orleans, La. (Richard B. Montgomery, 
Jr., of New Orleans, La.), for libelant. 

J. C. Hollingsworth, of New Orleans, La., for respondent. 

30RAH, District Judge. 

This is an action to recover on a contract of marine insurance against the 
Franklin Fire Insurance Company for the loss and damage to a cargo of acid 
phosphate fertilizer which was shipped on the steamship Redman. The libelant 
alleges that this damage was caused by perils of the sea and that such is covered 
by the policy of insurance issued by the respondent. 

The cargo in question was shipped to the libelant by the Standard Wholesale 
Phosphate & Acid Works of Baltimore, Md. The shipper chartered the full cargo 
space of the steamship Redman, furnished the labor, and loaded about 5,000 long 
tons of acid phosphate fertilizer on board. The fertilizer was packed in jute or bur- 
lap bags, each containing 200 pounds of 16 per cent. or more acid phosphate, and 
same was laden in the bottom of the vessel and against the skin of the ship and piled 
up one above another in tiers at least 20 feet high. The cargo was received on board 
in apparent good order and was shipped under a bill of lading which bears the 
notation across its face, “Shippers load and count all on board to be delivered,” and 
same was covered under a policy of insurance which the shipper had previously 
taken out for the benefit of the libelant insuring this cargo against perils of the sea. 

[1] When about seventy miles out from Baltimore, the Redman during a 
heavy fog went hard and fast aground on an uncharted mud flat in Chesapeake 
Bay. In my opinion this was an extraordinary occurrence and must be under- 
stood to be one of the “perils of the seas” referred to in the policy. Hazard v. 
New England Marine Insurance Co., 8 Pet. 557, 584, 8 L. Ed. 1043. Because of the 
grounding it was necessary to lighter the vessel; accordingly, after assistance 
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had been procured from Baltimore, 400 tons of the fertilizer, constituting the 
topmost tiers of the upper stowage, was taken out of the No. 1 hold of the 
vessel and loaded into a covered lighter. To further lighten the vessel, 130 
tons of the ship’s water was jettisoned from her ballast tank forward and thus 
buoyed up the Redman was able to extricate herself with the assistance of 
two tugs and a revenue cutter. After she came off into deep water the cargo 
was reloaded on the ship. Into the same No. 1 hold was placed 270 tons of 
the fertilizer that had been removed to the lighter and the remaining 130 tons 
was laden in the bridge deck, No. 3 hatch, separate from the other cargo. 
During the lightering the sea was rough and it rained intermittently; how- 
ever, the weather was not extraordinary and operations were not carried on 
during the rain, and while spray undoubtedly did reach some of the outside 
bags in the slings, it is apparent that no damage resulted therefrom. 


The Redman then put into Newport News for a survey to determine whether 
she was in a safe and fit condition to proceed with her voyage. The surveyor 
to Lloyd’s Registry of Shipping found no apparent defect in the vessel’s mach- 
inery, no evidence of water or sign of any leakage, and she was issued a certi- 
ficate recommending that she be continued in Class 100-A-1. With this as- 
surance of safety she proceeded on to New Orleans, at which port she finally 
arrived after having been delayed about five days as a result of the grounding. 
There she was met by representatives of libelant and a marine surveyor on cargo 
who witnessed the cargo being unloaded. The bags that were removed from 
the bridge deck were found to be in good condition and their contents apparently 
sound; those from the forward part of the vessel that had been discharged to 
the lighter in Chesapeake Bay were in like condition, and though a few fo the 
bags showed some evidence of water contact the contents did not appear in 
any way to be affected. Undoubtedly a few of the bags were torn, but this 
presented no unusual condition, and the evidence clearly justifies the conclusion 
that all of the bags which were removed from the bridge deck and all of the 
top stowage from the different holds and compartments of the vessel were all of 
the same general condition on the out-turn. 


However, a different situation developed after the stevedores reached the 
lower stowage of the vessel; there they found the bags of acid phosphate 
flattened and caked and wedged into one another. This condition was more 
or less general and was not confined to any particular hold or compartment of the 
vessel, and this fact is clearly established by the testimony of cargo examiner 
McKee and by libelant’s witnesses, Jameson and Vincent. Because of this 
condition it was necessary in unloading the cargo to use shovels and crowbars 
to pry the bags apart; as a result, a number of bags were split and torn, and 
in consequence the cargo was discharged at great additional expense. It is 
for this additional expense that a recovery is here sought, it being conceded that 
there was no damage to the fertilizer itself and that this claim is limited to the 
additional cost of unloading and resacking the fertilizer and to a comparatively 
small amount claimed short in delivery weight. 


[2] The burden of proof in this action is upon the libelant to show that the 
loss occurred by perils of the sea, and that it has in all respects duly complied 
with the terms and conditions of the policy. Swan v. Union Insurance Co., 3 
Wheat, 168, 4 L. Ed. 361; Richelieu & O. Nav. Co. v. Boston Ins. Co., 136 U. S. 
408, 10 S. Ct. 934, 34 L. Ed. 398. 


[3] The respondent by its answer denies that the loss resulted by reason 
of a peril of the sea, as alleged by the libelant, and further denies that the 
loss is one covered by the policy of insurance, and there might well have stopped. 
In addition, however, it has pleaded two separate defenses in amplification of 
what was in effect its general denial of liability, and in doing so it has not caused 
the burden of proof to shift to it and relieved the libelant of its burden of 
proving that the loss was occasioned by a peril of the sea and that such loss 
is covered by the policy of insurance. Automobile Ins. Co. of Hartford, Conn., 
et al. v. Central Nat. Bank, Savings & Trust Co., et al. (The Lakeland Cases) (C. 
C. A.) 20 F.(2d) 619. 

' The respondent insured this cargo against perils of the sea in the following 
anguage : 





144 The Insurance Law Journal, Vol. 76 [Jan., 1931 


“And touching the adventures and perils which the said Company is con- 
tent to bear and does take upon itself in the Voyage so Insured as aforesaid, 
they are of the Seas, * * * that have or shall come to the Hurt, Detriment 
or Damage of the aforesaid subject matter of this Insurance or any part there- 
of.” 

The policy also contains the following warranty: 

“Warranted by the assured that this Company shall be free from claim 
for loss or damage to goods by wet or dampness, or by being spotted, discolored, 
mouldy, rusted, frosted, rotted, soured, steamed or changed in flavor, except 
the same is the direct resut of a peril insured against.” 

[4] From this wording it is clear that the policy does not cover all perils which 
may overtake the venture on the seas, but’ only those which are the direct 
result of actual perils of the seas. It therefore devolves upon the libelant to 
prove by a fair preponderance of the evidence that the cargo was directly 
damaged by a peril of the sea, or that the loss was due to one of the other 
risks assumed and insured against by the respondent. Its evidence in this re- 
gard is not satisfactory. Libelant’s own witnesses state that the 400 tons of 
cargo that had been removed to the lighter as well as all the top stowage from 
the different holds and compartments of the vessel was, except for a few bags 
torn, delivered at destination in good condition. This testimony is most signifi- 
cant when the fact is considered that all witnesses agree that no water was 
found in the holds of the Redman and that she did not make any water as a 
result of the grounding. Furthermore, the expert testimony in this case is all 
one way and to the effect that the cargo would not take up moisture from the 
air. 

In its effort to prove that the cargo was damaged by salt water, libelant 
offered in evidence two analyses of the fertilizer which were made from samples 
taken ‘at point of origin and destination. The sample which was obtained 
from the cargo before shipment was not analyzed to show its salt content, but 
the second analysis which was made from the sample procured at New Orleans 
showed a very decided precipitate of chlorine which indicated that the cargo 
evidently was wet with salt water. This analysis also showed a rise in moisture 
content from 11.28 per cent. to 14.95 per cent: I do not attach any importance 
to this evidence and am satisfied that the two analyses are irreconcilable, be- 
cause it was not possible for the bags of fertilizer to have received a sufficient 
amount of moisture to account for this increase unless 236 tons of sea water 
actually entered the vessel’s holds. This, of course, did not happen. In fact, 
the spray was not sufficient to wet through the coat of the deckman who was 
standing alongside of the hatch on the deck of the barge. 

Libelant also contends that the voyage was delayed five days and but for 
this detention there would have been nc damage to the burlap containers. 
But there is no proof in support of this claim, and even if there was, the con- 
tention overlooks a specific warranty in the policy which provides: 

“Warranted free from any claim consequent upon detention or loss of time 
whether arising from a peril of the sea or otherwise.” 

It is further urged that any excessive pounding that would force a closer 
relationship between the jute and the fertilizer would cause the bags to deteriorate. 
There is undoubtedly evidence in the record to support this view, but it is 
based on the false assumption that the Redman did pound; whereas, as a mat- 
ter of fact she did not, because she was hard and fast aground. 

A consideration of these facts, together with all the other surrounding facts 
and circumstances of the case, in my judgment can lead to but one conclusion, 
and that is libelant has failed to prove by a preponderance of the evidence 
that the cargo was damaged by a peril of the sea. On the contrary, the evidence 
well justifies the conclusion that it was not good practice to load acid phosphate 
fertilizer in the manner stated because in the length of time it took the ship- 
ment to reach destination the jute bagging became affected by the acid nature 
of the fertilizer, and the pressure to which it was subjected caused adhesion of 
the bagging. 

The libel will accordingly be dismissed, with costs. 
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NICHOLSON TRANSIT CO. v. NICHOLSON-UNIVERSAL S. S. CO. 
No. 9469. 
District Court, E. D. Michigan, S. D. Aug. 16, 1930. 
43 Federal Reporter (2d) 42/ 
4. INSURANCE. 


Charter, requiring charterer to procure marine insurance and providing that 
items of “repairs” paid by charterer and tor which owner received reimbursement 
from underwriters would be repaid, gave charterer benefit of insurance, where 
vessel was total loss. 

The charter required the charterer to repair and replace damaged or 
missing equipment and return the ship in as good condition as when taken, 
and required the charterer to take out and pay for full insurance cover- 
age in the owner’s name. The charter further provided in event of total 
loss of vessel that charter should be at an end, and that charterer should 
be released from payment of further charter moneys. ‘The owner of the 
vessel was a parent company of the charterer, to which it chartered all its 
vessels, and of which it owned 50 per cent. of the capital stock. 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 

5. INSURANCE. 

Word “repairs” in charter, requiring charterer to make repairs and giving it 
benefit of insurance on payment for repairs, included total loss of vessel. 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 

In Admiralty. Suit by the Nicholson Transit Company against the Nicholson- 
Universal Steamship Company. 

Decree dismissing libel. 

Bigham, Englar, Jones & Houston, of New York City, and Miller, Canfield, 
Paddock & Stone, of Detroit, Mich., for libelant. 

Warren, Hill & Hamblen, of Detroit, Mich., for respondent. 

Turtif, District Judge. 

This is a suit on a charter party brought in the name of Nicholson Transit 
Company, owner of the steamer City of Bangor, to recover the value of the 
vessel from Nicholson-Universal Steamship Company, the charterer. The suit 
arises out of the stranding of the City of Bangor on Keweenaw Point, Lake Su- 
perior, on November 30, 1926, and her resulting total loss: and is in fact brought 
by underwriters, but in the name of Nicholson Transit Company—as under the 
law underwriters have the right to do—for the purpose of recovering from the 
charterer the amount of the insurance or moneys paid by underwriters to the own- 
er by reason of the said loss. 

It appears from the evidence that libelant Nicholson Transit Compay, after 
carrying on business for a number of years as a partnership at Detroit, Mich., 
was organized as a corporation in 1923. At that time libelant owned four vessels 
which it operated on the Great Lakes in the business of transporting automobiles 
by water. One of its competitors, likewise located at Detroit, was a corporation 
known as Universal Steamship Company. This latter company was also engaged 
in the water carriage of package freight, but unlike the Nicholson Transit Com- 
pany, it did not own any vessels, instead carrying on its business by means of 
chartered vessels. 

In 1924 Nicholson Transit Company and Universal Steamship Company de- 
cided that it would be to their mutual advantage to join forces, and to effect that 
purpose they formed an operating company which, taking its name from the parent 
companies, they called Nicholson-Universal @teamship Company and which is the 
respondent in this case. Nicholson-Universal Steamship Company was organized 
with a capital stock of $40,000, one-half of which was owned by Nicholson Trans- 
it Company, the named libelant herein, and the other one-half by Universal Steam- 
ship Company. The parent companies also had equal representation on the board 
of directors and in the filling of the offices and in the management of the new 
company, and after its organization, although the old companies retained their 
separate identity as corporations, the transportation of business of the old com- 
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panies was carried on by Nicholson—Universal Steamship Company, which is 
well described as the operating company of the parent organization. 

On the organization of Nicholson-Universal Steamship Company, the vessels 
owned by the libelant were chartered to respondent and as additional vessels were 
acquired by libelant these, too, were placed under charter to respondent. In the 
latter part of 1925 and the forepart of 1926, libelant acquired three more vessels, 
the steamer City of Bangor, which is involved in this suit, and the steamer Penob- 
scot and Thomas Davidson. By charter party dated May 21, 1926, those vessels 
were also chartered by libelant to respondent, the period of the charter covering 
midnight, April 15, 1926, to midnight, November 30, 1926, with the privilege of an 
additional fifteen days, provided certain requirements in respect to post season 
insurance were complied with by the charterer. This charter provided, in part, 
as follows: 

“(3) The charterer agrees that it will pay all costs of operation, care and 
maintenance of said steamers of every kind and description during the term afore- 
said, including the wages of licensed officers and crew, cost of fuel, oil, grease, 
engineer’s supplies, and all supplies necessary or proper for the steward’s depart- 
ment, supplies for the mate’s department, towing expenses, repairs and upkeep of 
said vessels and equipment. The charterer also agrees to pay all expenses of fit-out 
and of laying up said vessels for the year 1926 and further agrees to pay the 
expense and cost of surveying and classification of said vessels. Any items of 
repa‘rs paid by the charterer and for which said owner receives reimbursement 
from its underwriters will be repaid to said charterer when and as received. 

“(4) The charterer further agrees at the expiration of the charter to repair 
and replace all equipment found to be damaged or missing, in order that said 
equipment shall be as full and complete and in as good condition, ordinary wear 
and tear excepted, as at the beginning of said charter, or else to pay the value 
of or repairs to said equipment. 


“(5) The charterer further agrees to permit the owner through its authorized 
representatives to inspect said vessels from time to time for the purpose of as- 
certaining that they are being maintained by said charterer in a careful and effici- 
ent manner. Said charterer agrees specifically to carry out any orders or direc- 
tions which it or said owner may reccive, from said steamer’s underwriters or 
their representatives, whether the carrying out of said order or direction interrupts 
service or not. Said charterer further agrees that it will not do or permit any 
act or thing or be guilty of any omission which will in anywise invalidate, the 
insurance on said steamers or prevent the collection of any indemnities or claims 
thereunder. 

“(6) The charterer agrees that it will procure and pay for full marine in- 
surance as well as fire, P. & I., and disbursements insurance covering said steam- 
ers “City of Bangor,” “Penobscot,” “Thomas Davidson” and their owner for the 
term of this charter; said insurance to be in form and amount satisfactory to 
the owner and run to the owner, and to be placed with such broker or brokers 
as shall be satisfactory to the owner. 


“(7) The parties hereto expressly agree that if said steamers “City of Bangor,” 
“Penobscot,” or “Thomas Davidson,” or any of them should, prior to the termina- 
tion of this charter, become a total loss, then and in such event this charter shall 
as of the date of such total loss be at an end in so far as said vessel or vessels 
which have become a total loss are concerned, and the charterers shall from such 
date be relieved from the payment of further charter moneys payable hereunder 
for said vessel or vessels which have become a total loss, except such moneys as 
may be due and unpaid at the time of said loss, and this charter shall remain in 


full force and effect as to any vessel or vessels which have not become a total 
loss. 


“(8) The charterer agrees that it will not suffer or permit to be continued 
any lien or encumbrance of any character upon or against the said steamers, or 
any of them, (excepting liens and encumbrances existing prior to the delivery of 
the steamers hereunder), which has or might have priority over title and interest 
of the owner of said steamers; and said charterer agrees that it will keep said 
steamers free and clear of all debts, claims or liens whatsoever during said term, 
and that upon the termination of this charter, whether by limitation or otherwise, 
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it will return said steamers to said owner at the Port of Detroit, Michigan, in like 
good order and condition as when taken, ordinary wear and tear excepted, prior to 
the close of navigation for the season of 1926, and said charterer further agrees 
to fully indemnify and protect said steamers and their owner against any and all 
claims or liens that may be asserted during the term hereof or thereafter, through 
or on account of said charter or the use or operation of said steamers by said 
charterer, its agents or employees.” 


(10) It is mutually agreed by the parties hereto that the right to operate said 
steamers “City of Bangor,” “Penobscot” and/or “Thomas Davidson” under this 
charter shall terminate absolutely and no voyage shall be started by any of said 
steamers later than the 30th day of November unless full post season insurance to 
the amounts and in form as aforesaid is obtained and paid for by said charterer, 
covering the steamer or steamers which said charterer desires to operate, in which 
event said charter may be extended as to the steamer or steamers desired to be so 
operated, without additional compensation for an additional period of fifteen (15) 
days and during the period of such post season insurance.” 


Possession of the City of Bangor was duly surrendered to the charterer by the 
owner, and during the season of 1926 the vessel was operated by the charterer, 
the respondent herein. Prior to taking possession of the City of Bangor, respond- 
ent in pursuance to the provisions of paragraph 6 of the charter procured the in- 
surance therein provided for, including marine insurance in the amount of $350,- 
000, of which amount $279,500 was hull insurance and $70,500 was what is known 
as disbursements insurance or insurance against total loss only. The insureds 
named in the policies were Nicholson Transit Company and Guardian Trust Com- 
pany of Detroit, the latter being the trustee under a preferred mortgage securing a 
bond issue covering the vessel. The premium for this insurance amounting to ap- 
proximately $10,000 was paid by respondent, and it is admitted that the insurance 
was in form and amount satisfactory to the owner. 


On November 30, 1926, the City of Bangor, while in the possession of and be- 
ing operated by respondent under the charter, stranded on Keweenaw Point, Lake 
Superior. Libelant immediately sent two of its officers to Keweenaw Point to 
make an examination of the wreck, and on December 9, 1926, following this examina- 
tion and being of the opinion that the vessel was a total loss, libelant telegraphed 
the insurance brokers who had placed the insurance to give notice of abandonment 
of the wreck to all underwriters, which the brokers did on the same day by tele- 
graph. Later by letter dated December 23, 1926, addressed to all of the under- 
writers concerned, libelant confirmed the telegraphic notice of abandonment which 
had been given by the brokers and formally abandoned the vessel to underwriters 
as a total loss. Libelant then requested the trustee under the bond issue to join 
with it in the execution of proofs of loss, and on January 18, 1927, proofs of loss 
were executed by the owner and the trustee and forwarded to underwriters. These 
proofs of loss consisted of a printed form reciting, among other things, that the 
vessel had been lost by reason of perils insured against, to which was attached, as 
a part of the proofs of loss, a certified copy of the marine protest, extended by the 
crew of the vessel, a certified copy of the vessel’s enrollment, and a certified copy 
of the report of survey made by the surveyor who had examined the wreck on 
behalf of underwriters. 

The abandonment was declined by underwriters pending a further examination 
of the wreck to be made the following spring. The further survey was made in 
May, 1927, and as a result of this survey underwriters agreed to pay a total loss 
under the policies of hull and disbursements insurance, and during June, 1927, the 
various underwriters duly paid the amount of their respective policies or a total 
of $350,000. The insurance checks were made payable to libelant and the trustee 
under the bond issue jointly and were in the first instance delivered to the trustee. 
Out of the proceeds of the checks the trustee, pursuant to instructions from Nichol- 
son Transit Company, retired the balance of the bond issue, including interest, and 
then turned over to Nicholson Transit Company the remainder of the insurance, 
or approximately $244,000, together with a discharge of the mortgage. There- 
after, underwriters sold the wreck to other parties for $6,250, and at the request of 
underwriters, Nicholson Transit Company executed a bill of sale running to the 
purchaser. 
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So far as the named libelant is concerned, no demand was ever made on re- 
spondent by reason of this loss, and the suit, as stated, is brought by underwriters 
in the name of libelant but for their own benefit. There are no disputed ques- 
tions of fact and by reason of admissions made on the record the issues are nar- 
rowed to one question of. whether, under the charter provisions, collection by Nichol- 
son Transit Company of a total loss in the amount of $350,000 from underwriters 
relieved respondent from liability to replace the vessel or pay her value. 


It is the theory of libelant, or rather of the underwriters, that this vessel was 
received by the charterer under a direct covenant to return her in as good condi- 
tion as when received, ordinary wear and tear excepted; that because of the strand- 
ing and her resulting total loss she has not been returned; that the cause of the 
stranding has not been explained; that the owner of the vessel is therefore en- 
titled to recover her full value from the charterer and that by the right of subro- 
gation underwriters are entitled to this recovery, it being agreed by all of the par- 
ties that the value of the City of Bangor at the time of and just before the strand- 
ing was not more than the amount of the insurance paid. The fact that respondent 
has not attempted to show that the stranding and resulting loss was without negli- 
gence on its part is not material to the issues of the case, for it seems to be agreed 
by both of the parties that except as respondent may be relieved by its defense on 
the question of insurance that the charter constitutes an absolute agreement to re- 
turn the vessel in the same condition as when received, ordinary wear and tear ex- 
cepted. As put by libelant in argument, whether there was or was not negligence 
it beside the issue, because there was a direct covenant to return the ship whether 
the loss was the result of negligence or whether without negligence. In other words, 
a defense of lack of negligence, even if proved, would be of no avail, to respond- 
ent. 

[1] In support of its position that the charterer covenanted absolutely to re- 
turn the vessel or in default thereof pay her value, libelant has cited Sun Printing 
& Publishing Association v. Moore, 183 U. S. 642, 22 S. Ct. 240, 46 L. Ed. 366, and 
has called attention to the marked similarity between the language of the charter 
considered by the Supreme Court in that case and the language of the charter 
now under consideration, particularly the language of paragraph 3. In that para- 
graph the charterer agreed, among other things, to pay the cost of all repairs. 
In the Sun Printing Case the charterer made a similar agreement, and it was held 
that the agreement to make repairs imported not only the duty of making good 
any partial damages but also a total loss, that it constituted a covenant by the 
charterer to return the ship in any event, and that the ship having been lost, re- 
gardless of the cause of the loss the charterer was liable for the full value of the 
ship. I take it that is the law and that libelant is entitled to recover in this case 
unless by the terms of the charter party it was agreed between the owner and the 
charterer that any insurance paid by the underwriters should inure, as between the 
owner and the charterer, to the benefit of the latter and to the extent of any in- 
surance so collected relieve the charterer from liability for partial loss, or in 
event of total loss, from replacing the ship or paying her value. 


During the season of 1926 three small misfortunes overtook the vessels cov- 
ered by this charter, one of the misfortunes occurring to the very ship with which 
we are concerned, the City of Bangor. On each occasion repairs were made by 
the charterer, the cost of the repairs verying from over $3,000 in one instance to 
over $11,000 in another instance. On each occasion the owner presented a claim 
to underwriters and received the proper amount of insurance from underwriters 
under the policies, and on each occasion the owner turned the collections from 
underwriters over to the charterer for the purpose of reimbursing the charterer 
to the extent of the insurance collected. Then on the last day of the regular period 
of the charter, November 30, 1926, the City of Bangor stranded on Keweenaw Point, 
Lake Superior, and was so nearly a total loss that her owner abandoned her to 
underwriters as a total loss, and the following spring the underwriters paid the 
owner the full amount of the insurance and sold the wreck for what they could 
get for it, which was the sum of $5,200. 


It is conceded by libelant that the owner, in turning over to the charterer 
the insurance collected in respect to the three small misfortunes referred to, was 
acting in accordance with the provisions of the charter; that under the terms of 
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the charter, as between the owner and the charterer, the latter was entitled to the 
benefit of those collections. Libelant further concedes that the same result would 
follow if the damage had amounted to as much as 50 per cent. of the value of 
the vessel. But when the vessel becomes a total loss it then is libelant’s conten- 
tion that the insurance provisions of the charter afford respondent no protection; 
that in the present case, even though the owner collected a total loss from the 
underwriters, respondent is not entitled to any benefit from the insurance but is 
liable in full to the owner for the value of the ship. On the part of respondent it 
is contended that as between the owner and the charterer any insurance paid by 
underwriters, whether for a total or a partial loss, was to inure to the benefit of 
the charterer and relieve it to the extent of the insurance so collected from liability 
to pay the value of the vessel or the cost of repairs, as the case might be. It is 
not disputed that the loss was by stranding and within the coverage of the insur- 
ance; it is conceded that an agreement such as respondent contends was made would 
be a valid enforceable agreement, one which the owner and the charterer had a 
legal right to make; and as I gather it from the able lengthy arguments to which 
I have listened, there seems to be agreement that the matter resolves itself solely 
into an interpretation of the charter for the purpose of gathering from it the in- 
tent of the parties. 

So it becomes necessary to take this charter party and analyze it and not 
from any one line, sentence, or paragraph, but from its four corners, ascertain 
what the agreement was between the owner and the charterer, interpreting the 
agreement in the light of the relation between the parties, the thing they were 
dealing with, and the problem they had before them. 

[2] The history of the relations between the owner and the charterer is 
only of interest and importance for such bearing as it may have upon the relation- 
ship of the parties at the time this charter was made and the thought as to 
whether or not they dealt together as people deal who are at arm’s length, or 
whether at the reverse. I think that is a matter that courts should have in mind 
in interpreting contracts; I have in mind the language used in Nash v. Towne, 5 
Wall. (72 U. S.) 689, page 699, 18 L. Ed. 527: 

“Courts, in the construction of contracts, look to the language employed, the 
subject-matter, and the surrounding circumstances. They are never shut out 
from the same light which the parties enjoyed when the contract was executed, 
and, in that view, they are entitled to place themselves in the same situation as the 
parties who made the contract, so as to view the circumstances as they viewed 
them, and so to judge of the meaning of the words and of the correct applica- 
tion of the language to the things described.” 


And in Reed v. Insurance Co., 95 U. S. 23, 30, 24 L. Ed. 348: 


“Although a written agreement cannot be varied (by addition or subtraction) 
by proof of the circumstances out of which it grew and which surrounded its 
adoption, yet such circumstances are constantly resorted to for the purpose of 
ascertaining the subject-matter and the stand-point of the parties in relation 
thereto. Without some knowledge derived from such evidence, it would be 
impossible to comprehend the meaning of an instrument, or the effect to be given 
to the words of which it is composed. This preliminary knowledge is as indis- 
penable as that of the language in which the instrument is written. A reference 
to the actual condition of things at the time, as they appeared to the parties 
themselves, is often necessary to prevent the court, in construing their language, 
from falling into mistakes and even absurdities.” 


If the contract is between a father and a son, we study and interpret it in 
the light of those family relations and that they dealt together in those close 
family relations. We have the surrounding circumstances in mind with insur- 
ance companies where they deal with their assureds with fixed forms. We find 
this all the way along through the law. We have relations between the parties 
in mind, not only for the purpose of getting the background and interpreting the 
contract in the light of those relations, but also as to which way the court will 
lean in interpreting the contract if there is doubt. So I think it is something 
that should be had in mind, that it is proper for the court to have in mind the 
situation as it was at the time this charter party with which we are concerned 
was entered into. 
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Going back prior to the charter of the City of Bangor which was signed 
in May, 1926, going back a little way beyond that to 1923, we have two companies 
doing business at Detroit, one Nicholson Transit Company and the other Uni- 
versal Steamship Company; both engaged in the transportation of automobiles 
by water. The principal difference was that Nicholson Transit Company owned 
the ships which it used, whereas Universal Steamship Company carried on 
business by means of chartered ships and also engaged in the transporting of 
package freight. Then we come to the season of 1924 when these two companies, 
after deciding that it would be to their mutual benefit to join forces, organized 
an operating company which they called Nicholson-Universal Steamship Company, 
the respondent in this case. Each of the parent companies owned 50 per cent. 
of the capital stock of the operating company and had equal representation on 
its board of directors and in its offices and management. The operating com- 
pany chartered the four vessels of Nicholson Transit Company, and as the latter 
acquired additional vessels they, too, were chartered to respondent, including 
the steamer City of Bangor, with which we are concerned in this case. And 
while Nicholson Transit Company continued to own the ships, they were all 
under charter to Nicholson-Universal Steamship Company, in which Nicholson 
Transit Company owned one-half of the capital stock. The parent companies 
kept their separate identities, there is no question about that, and undoubtedly, 
as pointed out by libelant, it was for purposes of liability; but in reading this 
charter party the court must nevertheless have in mind that so far as Nicholson 
Transit Company was represented on the board of directors and in the offices 
and management of Nicholson-Universal Steamship Company, those officers and 
directors were dealing with themselves and that the whole thing was an inter- 
locking proposition, a family affair. 

Under the charter party, speaking generally, it is plain that the parties had 
in mind the subject of insurance and the protection that comes from insurance. 
No one can read the contract without recognizing this fact. Do we find anything 
in this charter party from which it can be found that the charterer was not to 
pay the owner for damage done to the vessel or for her loss, or, what would 
tend to the same result in this particular case, was there an agreement that the 
insurance paid by the underwriters should inure, as between the owner and the 
charterer, to the benefit of the charterer and to the extent of any insurance 
collected relieve the charterer from liability to make good the damage or pay the 
value of the vessel as the case might be? 

The underwriters were not a party to the charter; it is admitted that 
through subrogation they take only such rights as Nicholson Transit Company 
had, that they must accept the charter as they found it. So when we talk about 
the meeting of the minds of the parties and about the intent of the parties, 
we are talking about the meeting of the minds of the owner and the charterer 
and the intent of the owner and the charterer. What was it upon which their 
minds met? The thing with which we are interested in that regard, and the 
only thing, is the matter of insurance. Other things creep in, but all for the 
purpose of finding out what it was that the parties agreed upon on the subject 
of insurance. We are forced to have in mind that if the subject of insurance 
had been left out of the charter then respondent would be liable and would have 
to pay the owner the value of the ship regardless of how she was lost. 


I have read this charter many times and have attempted to analyze it, and 
I have also read it and attempted to get a general impression as to what it was 
the parties’ minds met upon, if they did meet, on this subject of insurance. In 
reading the charter as a whole and without trying to pause and analyze each 
sentence, but reading it through and trying to read it as business men would 
read it and sign it and understand it, I receive the general impression that it 
was their intention to allow the charterer to enjoy the benefits of the insurance 
money paid to the owner. I receive this impression from a reading of the whole 
charter without stopping here and there to weigh each sentence. Then, as I 
analyze the various sections and study them carefully, one arguing perhaps one 
way and one the other, the reasonable interpretation, it seems to me, leads in 
the same direction. It is only when I pause at some one sentence and interpret 
it in a narrow technical way that I reach the other conclusion. In reading this 
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charter one cannot help but know that the parties were thinking about insurance 
and about mutual protection by insurance. 

[3] I have in mind that it is not the duty of the court to make agreements 
for people. They make their own bargains and their own contracts, and the 
court simply interprets and enforces them; but a court should be reluctant to 
interpret a contract in a way that would make it an unreasonable, unnatural, and 
absurd bargain unless the plain meaning of the contract requires such an inter- 
pretation. 

The interpretation of this agreement urged by libelant would lead to the 
conclusion that the contracting parties were either stupid or mistaken. The 
interpretation contended for by respondent would simply make them ordinarily 
intelligent and careful. They were dealing with the subject of insurance, and 
it is admitted that if the parties so desired it was entirely within their power to 
agree that a loss of this kind should be borne by the underwriters. The parties 
had a legal right to make such an agreement, and every motive in the world 
prompted them to do so, and not one single motive leads in the other direction. 
No motive has been suggested to prompt either of the contracting parties to 
make an agreement having the meaning which libelant claims should be given 
to this charter party, whereas there were many disadvantages to come to the 
parties individually and jointly if they did not make an agreement which gave 
to the charterer the protection of the insurance. 

The charterer agreed to procure and pay for the insurance and did procure and 
pay for it, but libelant asserts that this fact cannot benefit the charterer. In 
support of this assertion libelant cites White v. Upper Hudson Stone Co. (C. C. A.) 
248 F. 893, referred to in the argument as the “rider” case. I compliment counsel on 
both sides for their diligence in presenting cases to me; every case cited was pro- 
perly cited and has some bearing on the legal questions involved. The so-called 
“rider” case is the only one construing a charter party that even approaches 
similarity to the charter party in the case at bar, but in my opinion the “rider” 
case is quite different on its facts and should be distinguished. 

In the case at bar the charterer paid for all of the insurance, which did not 
happen in the “rider” case. In the case at bar the charterer admittedly by the 
terms of the charter was to receive some benefit from the insurance, but in the 
“rider” case there was no provision giving the charterer any benefit from the in- 
surance or any indication that the charter was interested at all in the subject of 
insurance. In that case the charterer did not agree to pay the usual ordinary insur- 
ance, but if he took the scow outside of the harbor limits the charter provided that 
he should pay the small additional premium required to keep the regular insurance in 
effect. This little added expense did not bring any added protection to the owner 
over what the owner would have had if the charterer had kept the scow within the 
harbor limits for which she was chartered; the only purpose of the small extra 
premium which the charterer paid was to keep the insurance of the owner in effect 
if the vessel was taken without the harbor limits. If the scow had been lost in the 
harbor the charterer would not have received any benefit from the insurance, and 
if lost while without the harbor there was no agreement that the charterer was to 
receive any benefit on account of the small extra premium which he had paid. In 
the case at bar the charterer paid for all of the insurance, and it is conceded that 
there was an agreement that it was to have some benefit from the insurance. An- 
other distinction between these cases is that in the “rider” case the charterer claimed 
that he was an insured under the policies even though not named therein; that is, 
that there was a contractual relation between the underwriters and the charterer 
whereas in the present case the defense is that as between the owner and the charter- 
er it was agreed that the charterer should be relieved from liability to the owner to 
the extent to which the owner collected from the underwriters. Such an agreement 
it is admitted would be a valid agreement even though in effect it cuts off under- 
writers’ right of subrogation. So when the “rider” case is studied and analyzed it 
las no application in the interpretation of the charter which I have before me. 

[4, 5] In the case at bar the charterer paid for all of the insurance and ad- 
mittedly was to benefit from it. If the City of Bangor had stranded on the same 
reef at the same point in identically the same way in midsummer of 1926, and the 
vessel had been damaged to 50 per cent. of her value, and the charterer had re- 
paired the ship and the owner had presented a claim to underwriters and had re- 
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ceived the insurance from underwriters, that insurance money admittedly would 
have gone, by the terms of the charter party, to reimburse the charterer for the 
moneys paid out in making such repairs. It is conceded that this would be the 
situation unless the vessel became a total loss, but on the happening of such an 
event libelant contends that the parties to this contract, each of whom was inter- 
ested in saving the insurance money, made an agreement between themselves of such 
nature that when a total loss occurred, that when the greatest need for protection 
came, the charterer was to receive no benefit from the insurance for which it had 
paid and that the underwriters having paid a total loss are entitled by subrogation to 
recover from the charterer. That is what leads me to the conclusion and to the 
remarks earlier made. It seems to me an absurd interpretation to say that if the 
ship was damaged to the extent that she was a total loss then the charterer was to 
receive no protection from the insurance. The court ought not to interpret the 
charter in such a way unless it is made necessary by the plain language of the 
contract. It would be such an unreasonable bargain for intelligent men to make 
that if the language of the charter permits the court ought to interpret it in the way 
that reasonable men would think and would act. While the burden of this defense 
rests upon the respondent, it seems to me that when it comes to a contention of 
that kind that common sense creates a presumption. 

Adverting to Sun Printing & Publishing Association y. Moore, supra, cited by 
libelant, I think that case argues strongly against libelant’s interpretation of 
this charter. In that case one of the things which the charterer agreed to do was 
to make repairs and the decision of the court in large measure turned on the con- 
struction which the court gave to repairs. In interpreting the meaning of the 
charterer’s agreement to make repairs, the court, as has been done in other cases 
(Ames v. Belden, 17 Barb. [N. Y.] 513; Young v. Leary, 135 N. Y. 569, 32 N. E. 
607) looked to the law of landlord and tenant and adopted the interpretation which 
has been given the similar agreement often found in leasehold contracts. In the 
law of landlord and tenant it is settled that on agreement by a tenant to make re- 
pairs is a covenant not merely to make good partial loss or damage, but if the 
building is destroyed, even though by fire and without the tenant’s negligence, to 
replace the building or in default thereof to pay its value. By Sun Printing & 
Publishing Association v. Moore, supra, this interpretation of the covenant to 
make repairs prevailing in the law of landlord and tenant is now firmly fixed as 
the interpretation to be given such a provision when found in a charter party. In 
the present charter the agreement that the charterer is to keep the vessel in 
repair is found in the first sentence of paragraph 3 and libelant contends that this 
agreement renders the charterer liable not only to make good partial damages but 
also to pav for the value of the vessel in event of total loss. In the last 
sentence of paragraph 3 of the charter the owner agrees that the charterer is to 
have the benefit of any collections made by the owner from its underwriters in re- 
spect to repairs. This agreement libelant admits entitles the charterer to the benefit 
of the insurance in event of partial damages, but denies that it affords the charterer 
any protection in case of total loss. In other words, in construing the covenant 
of the charterer to make repairs libelant gives to repairs the broadest possible 
interpretation, including the duty to pay for the vessel in event of total loss, but in 
construing the meaning of repairs when considered in respect to the owner’s 
agreement to give the charterer the benefit of collections from underwriters, libelant 
seeks a narrow interpretation restricting the meaning to include but partial losses. 
The charterer’s agreement to make repairs and the owner's agreement to give the 
charterer the benefit of collections from underwriters in respect to repairs are con- 
tained in the same paragraph of the charter, and it is clear that the latter agreement 
grows out of and relates to the former; this libelant in effect concedes by its 
admission that the charterer is entitled to the benefit of the insurance in case of 
partial loss. It also seems to me that it is equally clear that the word “repairs” must 
be given the same construction throughout the paragraph, and as it includes a 
total as well as partial loss in the agreement of the charterer, then it must be held 
to include a total as well as a partial loss as used in the agreement of the owner 
giving the charterer the benefit of the insurance. 

I think that in this charter the parties attempted to define everything that 
either of them should do. It seems to be really full, complete, and in detail as to 
what each one should do, and it does not seem to intend to rely on legal con- 
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structions and legal rights under the common law, but rather to go further and in 
a plain way, as men acquainted with each other and familiar with maritime 
affairs might do, tell what each one was to do. In many respects it points out 
things to be done that the law ordinarily would require them to do, even if not 
provided for in the charter. In a charter so drawn the absence of language speci- 
fically negativing the necessity to pay for a total loss should not be treated as 
embodying a legal requirement to pay in event of a total loss. 

The charter starts out by providing that the ship is to be turned over by the 
owner to the charterer, the condition in which it is to be turned over, the period 
of time for which the charter is to run, and the amount of the charter hire. It then 
provides for insurance, who is to pay for the insurance, and who is to approve the 
insurance. It then provides as to repairs, that if they become necessary they are 
to be made by the charterer, and then it provides that the charterer is to be reim- 
bursed if the owner collects from its underwriters. 

The charter then provides (paragraph 7) what is to happen in event of a total 
loss, and in that paragraph it is specifically provided that the charter shall in 
such event be at an end. This paragraph next provides that any charter hire due to 
that date shall be paid and the charterer relieved of paying anything further. If 
all that had been intended by this paragraph was that the charterer was to be 
relieved of paying further charter hire, such an intention could have been covered 
by a simple statement to that effect; but it goes farther and says definitely and before 
any reference is made to discontinuance of charter hire that in case of total loss 
the charter shall be at an end. When we study the way this contract is drawn and 
how it covers the things that each party was to do, even when the law would not have 
required it, we reach the conclusion that the parties did not intend that the charterer 
should be required to pay for the ship in case of total loss on the strength of some 
abstract legal technicality. It seems plain to me that even paragraph 7, which is 
urged as being against the respondent, in fact weighs in its favor. From the very 
manner in which the contract is drawn and the relation between the parties to it, 
it is my view that if it had been intended that the charterer was not to have the 
benefit of the insurance collected on a total loss, that the charterer should in any 
event pay the value of the ship in event of a total loss, that the parties would have 
said so in this paragraph. 

I recognize the law to be that in the absence of an agreement the charterer 
would have to pay for this ship, but the charter party minutely discussed all the 
things that each party should do and clearly disclosed that the parties intended that 
the charterer should receive the full protection of the insurance and should not be 
required to pay for the ship if she became a total loss and the owner collected the 
insurance from its underwriters. So it is my conclusion and my interpretation of 
this charter party that it was the intention and the agreement of these two parties, 
the owner who was 50 per cent. interested in having the insurance inure to the 
benefit of the charterer, and the charterer who was 100 per cent. interested in 
having the insurance inure to its benefit, that when they entered into this charter 
party, read it, and signed it, when their minds met, that they did not mean that the 
insurance was to inure to the benefit of the charterer simply for accidents and mis- 
fortunes falling short of total loss, and that no benefit was to accrue to the char- 
terer if the loss amounted to a full damage, but instead whether the loss was 
partial or total that the insurance collected by the owner was to inure to the benefit 
of the charterer. This charter party should be construed in a common sense way, 
giving to the language relative to repairs to total loss and to insurance the meaning 
which business men would naturally give it and which in respect to repairs the 
courts have given it. 

I hold this charter in truth and in fact provides that the charterer was to 
receive the benefit of the insurance from the owner as to all damages to the ship 
which were covered by the insurance, whether the damage was partial or to the 
extent of total loss, and that the charterer was to be liable to the owner in case 
of partial loss for only such amount as the loss exceeded the insurance collected and 
in the case of total loss for only such amount as the value of the ship might exceed 
the insurance collected. In this case, it being agreed that the value of the ship did 
not exceed the insurance collected, the respondent does not owe anything to the 
owner or the libelant by reason of the total loss of the City of Bangor, and a decree 
will therefore be entered dismissing the libel with the usual costs. 
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BRITTANNIA SHIPPING ee v. GLOBE & RUTGERS FIRE 
INS. CO. 
Supreme Court, Trial Term, New York County. Sept. 16, 1930. 
244 New York Supplement 720. 
1. INSURANCE. 


Insurance against loss by “perils of sea” covers all marine casualties due to 
fortuitous action of seas, such as sinking or capsizing, but not theft. 
(For other cases, see Insurance, Dec. Dig. § 403.) 
2. INSURANCE. a ba 
Theft of tug moored to pier in harbor held not loss by “risk” of harbor, 
within marine policy. 
(For other cases, see Insurance, Dec. Dig. § 402.) 
4. INSURANCE. : 
Tug moored to pier in harbor is not “upon high seas”; hence theft thereof 
did not constitute “act of piracy” (18 USCA §§ 481, 495). 
(For other cases, see Insurance, Dec. Dig. § 406.) 
5. INSURANCE. - s 
Theft of moored tug held not covered by policy provision against loss through 
negligence of master, mariners, engineers, or pilots. _ 
Though the theft was made possible by negligence of master and 
crew, it was not proximately caused thereby. 
(For other cases, sce Insurance, Dec. Dig. § 416.) 
_ Action by the Brittannia Shipping Corporation against the Globe & Rutgers 
Fire Insurance Company of the State of New York. : son 
Verdict directed for defendant and motions to strike out certain of plaintiff’s 
exhibits denied. ; 
Weschler & Kohn, of New York City (Walter T. Kohn, of New York City, 
of counsel), for plaintiff. 
Barry, Wainwright, Thacher & Symmers, of New York City (H. Stewart 
McDonald, Jr., of New York City, of counsel), for defendant. 
FRANKENTHALER, J. 


[1] In October, 1921, while anchored at Colgate’s Pier, Jersey City, N. J., 
in the waters of New York Harbor, plaintiff's tug disappeared under circum- 
stances which justify the inference that it was stolen. Recovery is now sought 
upon an insurance policy issued by the defendant to cover “any loss * * * 
brought about by any and all risks, perils or dangers of the Seas, Bays, Har- 
bors, Rivers and Fires.” The term “perils of the sea” covers “all kinds of 
marine casualties due to the fortuitous action of the sea such as sinking or cap- 
sizing (2 Arnould on Marine Ins. [10th Ed.] § 812; Clinchfield Fuel Co. v. 
Aetna Ins. Co. [121 S. C. 305] 114 S. E. 543), but it includes only a sea dam- 
age, occurring at sea, a peril of the sea. A peril on the sea is not enough.” 
Cary v. Home Ins. Co., 235 N. Y. 296, 300, 139 N. E. 274, 275. 

[2] Plaintiff's counsel apparently recognizes that a loss by theft is not a 
“peril” of the sea or of the harbor, but he contends that such a loss is a “risk” 
of the harbor, and as such within the coverage of the policy. Various dictionary 
definitions of the words “risk” and “peril” are set out in plaintiff’s brief in an 
attempt to substantiate the distinction sought to be made. An examination of 
these definitions, however, reveals that each of the words refers to exposure 
to mischance or evil or harm, and the court is unable to see sufficient difference 
between the meanings of the respective terms to warrant a holding that a loss 
by theft, though not a “peril,” is a “risk” of the harbor. It is true that the 
Court of Appeals in Pitcher v. Hennessey, 48 N. Y. 415, differentiated between 
“risks of navigation” and “perils of navigation.” That case, however, con- 
cerned itself with the question of which of the parties to a contract has as- 
sumed the responsibility for the inability of a vessel to pass through the locks 
of a canal, and there is nothing in the opinion which even remotely suggests 
that a loss by theft would be regarded as a “risk” of navigation or of the seas 
or harbors. The court’s decision was based upon a careful analysis of the 
particular contract before it, in the setting in which it was made, in an endeavor 
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to ascertain the intention of the parties, and no attempt was made to lay down 
any general rules of construction. If a loss by theft may be considered a “risk” 
of the harbor, it would seem to follow that a loss by fire would also come within 
the scope of that term. The fact that it was deemed necessary to make ex- 
press provision for coverage of losses by fire appears to indicate that the word 
“risks” was not thought or intended to have the comprehensive import which 
the plaintiff here seeks to attribute to it. In Bird v. St. Paul Fire & Marine 
Ins. Co., 224 N. Y. 47, 49, 120 N. E. 86, 13 A. L. R. 875, the policy insured against 
loss by reason of the “adventures and perils * * * of the sounds, harbors, 
bays, rivers, canals and fires.” A fire broke out in the freight yards of the 
Lehigh Valley Railroad Company, in the harbor of New York, and reached cars 
loaded with dynamite. The resulting explosions caused a concussion of the 
air which damaged plaintiff’s vessel. The Court of Appeals held that there 
was no loss by “fires” within the meaning of the policy and that there could 
be no recovery by the assured. The words “adventures and perils * * * of 
the sounds, harbors, bays, rivers, canals and fires” would seem to be substan- 
tially as comprehensive as those employed in the policy here involved. ‘“Ad- 
venture” is defined as the “encountering of risks.” Funk & Wagnall’s New Stand- 
ard Dictionary, 1928. Yet the loss there was not regarded as one of the adventures 
or perils of the harbor, the court’s inquiry being addressed solely to the ques- 
tion of whether it was a loss by fire. In Listers Agricultural Chemical Works 
v. Home Insurance Co. (D. C.) 202 F. 1011, a lighter, while proceeding through 
New York Harbor, was damaged by an explosion of dynamite at a nearby pier 
and barge. It was held that the loss was not covered by a policy insuring against 
“perils of the harbor.” In the light of the foregoing, the court is of the opinion 
that the loss complained of is not one “brought about by any and all risks, perils 
or dangers of the seas, bays, harbors, rivers and fires.” 


[3, 4] A second ground upon which the plaintiff seeks to recover is that the 
policy expressly covers a loss by “piracy.” The argument is made that the 
theft of the tug was an act of piracy. “Piracy” at common law is defined as 
the commission of “those acts of robbery and depredation upon the high seas, 
which, if committed on shore, would amount to felony there.” 48 Corp. Juris, 
1206. Piracy by statute is also confined to the high seas. Section 481 of the 
United States Code, tit. 18 (18 USCA § 481), reads as follows: “Piracy; pun- 
ishment. Whoever, on the high seas, commits the crime of piracy as defined 
by the law of the nations, and is afterwards brought into or found in the 
United States, shall be imprisoned for life.” Other forms of piracy are also 
expressly limited to the “high seas” (section 495, U. S. Code, tit. 18 [18 USCA 
§ 495]), or else clearly inapplicable to the facts of the instant case (sections 
485, 493 and 496, U. S. Code, tit. 18 [18 USCA §§ 485, 493, 496]). The term 
“high seas” was the subject of an extended and learned discussion by the United 
States Supreme Court in United States v. Rodgers, 150 U. S. 249, 14 S. Ct. 109, 
37 L. Ed. 1071. The court, Mr. Justice Field writing the opinion, said at page 
254 of 150 U. S., 14 S. Ct. 109, 111, 37 L. Ed. 1071: “The term ‘high seas’ does 
not, in either case, indicate any separate and distinct body of water, but only the 
open waters of the sea or ocean, as distinguished from ports and havens and 
waters within narrow headlands on the cost.” Repeatedly throughout its opinion 
the court emphasizes the fact that the term “high seas” refers only to open 
and uninclosed waters as distinguished from those surrounded or inclosed be- 
tween narrow headlands or promontories. In The Cuzco (D. C.) 225 F. 169, 
it was held that a tort committed on a vessel lying at a dock in Victoria, in 
the waters of the Harbor of British Columbia, was not committed on the high 
seas. In its criminal legislation Congress has “sedulously evinced the intention 
to use the term high seas in its popular and natural sense, and in contradis- 
tinction to mere tide-waters flowing in ports, havens and basins.” United States 
v. Wilson, 28 Fed. Cas. 718, No. 16731. Thus, the crime of “maltreatment of crew 
by officers of vessel” may be committed “on the high seas, or on any other waters 
within the admiralty and maritime jurisdiction of -the United States.” Section 482, 
U. S. Code, tit. 18 (18 USCA § 482). The same is true of various other crimes. 
Sections 483, 484, 488, 489, 490, 491, 492 and 497, U. S. Code, tit. 18 USCA §§ 483, 
484, 488-492, 497). (Italics the court’s.) In United States v. Furling (Pirates), 
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5 Wheat. U. S. 184, page 200, 5 L. Ed. 64, the Supreme Court defined piracy as 
“robbery on the seas” so as to include a vessel lying at anchor in an open road- 
stead, but it emphasized the fact that the ship was “neither in a river, haven, 
basin or bay.” It would seem, therefore, that a tug, moored to a pier in New 
York Harbor, may not be said to be upon the high seas and that its theft was 
accordingly not an act of piracy. In the circumstances it becomes needless to 
consider whether the crime of piracy may be committed without the use of 
force or violence. 

[5] There is yet a third theory of liability invoked by the plaintiff, namely, 
that the theft was due to the negligence of the master and crew of the vessel 
and, therefore, within the provision of the policy, which reads: “This insurance 
also to cover, subject to the special terms of this policy, loss of and/or damage 
to hull or machinery through the negligence of master, mariners, engineers, or 
pilots. * * *” The defendant argues that this provision, known as the “Inch- 
maree” clause, does not render the insurer liable for loss due to the negligence 
of the crew unless that negligence caused the loss or damage by one of the 
perils insured against. The plaintiff's answer to this is that the negligence of 
the crew did cause the loss of the vessel by one of the perils insured against, 
to wit, piracy. As the court is of the opinion that the loss was not caused by 
piracy, it is unable to agree with plaintift’s contention in this respect. Apart 
from this, even if it be assumed that there was negligence on the part of the 
crew, it seems that the proximate cause of the loss was theft, though negligence 
may have made the theft possible. Accordingly, no cause of action on the 
theory of negligence has been established. The views herein expressed are 
not inconsistent with the decision of Mr. Justice O'Malley, of the Appellate 
Division, then sitting at Special Term (affirmed 218 App. Div. 830, 219 N. Y. S. 
779), denying the defendant's motion for judgment on the pleadings, dismissing 
the complaint for insufficiency. The opinion written at the time by the learned 
justice stated that there was considerable force in the defendant’s contentions, 
but that he was reluctant to dismiss the complaint because of the novel char- 
acter of the questions involved and that he thought that the plaintiff should 
be given an opporunity to present all possible facts to the court. It is not 
unlikely, under the circumstances, that the affirmance of the order was pre- 
dicated on similar considerations. 

In accordance with the stipulation entered into at the outset of the trial, a 
verdict is directed for the defendant, with an exception to the plaintiff. The 
motions to strike out Plaintiff's Exhibits 6, 7, 8, 9, and 10 are denied, with ex- 
ceptions to the defendant. 
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STINSON v. BUSINESS MEN’S ACCIDENT ASS’N. (No. 221.) 
Circuit Court of Appeals, Tenth Circuit. Sept. 8, 1930. 
43 Federal Reporter (2d) 312. 
1. INSURANCE. 

To recover on policy, beneficiary must establish that premiums were kept up, 
that parties agreed on reinstatement of policy, or that insurer was estopped from 
denying policy was in force. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

Appeal from the District Court of the United States for the Western District 
of Oklahoma. 

Action by Mary I. Stinson against the Business Men’s Accident Association, 
a corporation. From a judgment for an amount less than prayed, plaintiff appeals. 

Affirmed. 

Clayton Carder, of Hobart, Okl., for appellant. 


Solon T. Gilmore, of Kansas City, Mo., and James R. Tolbert, and Duke 
Duvall, both of Hobart, Okl., for appellee. 


Before Lewis, Cotteral, and McDermott, Circuit Judges. 
CoTrerAL, Circuit Judge. 


The appellant brought this action against appellee to recover $6,000 as the 
beneficiary in an insurance policy upon her husband’s life. She complains of a 
finding that she was entitled to recover only $3,600 and a judgment for that amount. 

In the petition, plaintiff (appellant here) declared on an original policy issued 
to her husband on February 10, 1916, which, in consideration of quarterly premiums 
of $6 each, granted insurance against loss of life by accident to the extent of $5,000, 
with a stipulation as shown by another instrument, for an advance payment of’ pre- 
miums, to pay 20 per cent. additional in case of his death in 1927. She alleged that 
the premiums had been paid in advance and while the policy was in force her husband 
was killed in an accident on March 14, 1927, and pursuant to the policy she asked a 
recovery of the total insurance. 


The defendant (appellee here) answered with a general denial and the further 
defense that the original policy had lapsed and a new policy had been issued and 
was in force at the time of the death of the assured, providing for insurance of 
$3,600, but it was prayed that, if the parties had agreed the original policy should 
be retained by the assured, it be reformed to express their actual contract. Further 
details of the answer are that the original policy lapsed in January, 1920, for non- 
payment of premiums, no further premiums were paid on it, and it was never 
reinstated; that the assured, in February, 1920, sought its reinstatement, but this was 
refused on account of his age, and upon his application the new policy was agreed 
upon and accepted, providing for insurance in the sum of $3,000, with 20 per cent. 
added for payment of premiums in advance, and, the premiums being so paid there- 
on, the liability of the company was $3,600. It was added that the assured wrote 
the defendant he was returning the original policy by separate mail, but, if he did 
not, it was due to a mutual mistake of the parties, and with the understanding it 
was modified by the new policy, on which the premiums were paid; and reformation 
of the policy was prayed. A tender was made of $3,600. 


In her reply, the plaintiff denied these matters of defense, and alleged further 
that the reformation of the policy was barred by limitation, that the date of the 
purported new policy the defendant sent the original policy to the assured, that it 
accepted and issued receipts for premiums thereon, induced him to believe it was in 
force, and is estopped to defend on the ground of mistake. 


The case was tried to the court, upon a written waiver of a jury. The bill of 
exceptions recites that the court found from the evidence “for the plaintiff * * * 
in the sum of $3,600, without interest or costs, instead of the sum of $6,000, with 
interest and cost as prayed for by the plaintiff, and that the plaintiff excepted and 
objected to the ruling and judgment for the reason that the evidence was insufficient 
to support the judgment for a lesser amount than the sum sued for.” The journal 
entry of the judgment contains a finding that the allegations in the defendant’s 
answer are true and correct, and that the defendant is not indebted to the plaintiff 
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upon the policy sued upon in excess of $3,600, that a tender thereof had been made 
to the plaintiff, and that the plaintiff excepted to and objected to the judgment. 

[1] It is obvious the controversy was whether the original or the new policy 
was in force at the death of the assured. In order to recover on the former, it was 
necessary for the plaintiff to establish the fact that the premiums thereon were 
kept up, or that the parties agreed on a reinstatement of that policy, or that the 
conduct of the defendant was such as to work an estoppel from denying it was in 
force. It is true also that, if the new policy was agreed upon, the liability would be 
as there limited. Decisive issues of fact were clearly involved in the trial. 

The appellee has moved to dismiss the appeal upon the grounds that there were 
no requests for rulings, no demurrer to the evidence, and no objection made or 
exception saved, except after judgment for insufficient evidence to support it, and 
the bill of exceptions does not purport to contain all of the evidence. The motion 
is not well taken and is overruled, because the appeal was properly applied for and 
granted. But the grounds assigned for the motion raise the question whether the 
judgment should be affirmed on the record. 

[2,3] The assignments of error relate solely to the evidence. The bill of ex- 
ceptions contains no recital it includes all the evidence taken at the trial. The au- 
thorities are uniform that in order to obtain a review of a general finding it must 
appear all of the evidence is embodied in the bill of exceptions. However, the 
form of the showing to that effect is not vital. And we think the statement in this 
case which precedes the summary of the testimony is the equivalent of the necessary 
recital and saves the record from objection on this ground. Gunnison County 
Commissioners v. Rollins, 173 U. S. 256, 19 S. Ct. 390, 43 L. Ed. 689; Clyatt v. 
United States, 197 U. S. 207, 25 S. Ct. 429, 49 L. Ed. 726; Crowe v. Trickey, 204 
US; 228, 27° S:-Ct..275; 5) L. Ed, 454. 

[4-6] Certain sections of title 28 of the U S. Code (28 USCA) applicable to ac- 
tions at law also vitally affect a consideration of this record. Section 879 forbids 
a reversal for any error of fact. It is a question of law, however, whether a 
judgment is sustained by any substantial evidence, but in order to present that 
question on appeal it must appear from the record that a request or motion was 
made, denied, and excepted to, or some other like step was taken, which fairly 
_ presented that question to the trial court and secured its ruling thereon before the 

close of the trial. Wear v. Imperial Window Glass Co. (C. C. A.) 224 F. 60. 
Pennok v. Roxana Petroleum Co. (C. C. A.) 289 F. 416. Federal Intermediate Credit 
Bank v. L/Herisson (C. C. A.) 33 F. (2d) 841. But no such course was taken in 
this case. Section 875 provides that rulings at a trial excepted to and duly presented 
by a bill of exceptions may be reviewed on appeal. But this record is devoid of 
any such exceptions. The exception to the general finding in this case presents no 
question for review on appeal. Town of Martinton v. Fairbanks, 112 U. S. 670, 5 
S. Ct. 321, 28 L. Ed. 862; Fleischmann Co. v. United States, 270 U. S. 349, 46 S. Ct. 
284, 70 L. Ed. 624. 

We are bound to hold that no sufficient foundation was laid for our considera- 


tion of the questions urged on this appeal. The judgment of the District Court 
is therefore affirmed. 


ORDER OF UNITED COMMERCIAL TRAVELERS OF 
AMERICA v. GREER. No. 243. 


Circuit Court of Appeals, Tenth Circuit. Sept. 4, 1930. 


43 Federal Reporter (2d) 499. 
1. INSURANCE. 


In action on accident policy, question whether burglary or robbery was sole 
motive for murdering insured, within provision excluding liability in case of murder 
committed for other purpose, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. 

Falsity of insured’s representation, in application, that he did not use alcoholic 
liquors, held question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4. INSURANCE. 


Whether insured when murdered was under influence of liquor held question 





Acc. ] Order of United Commercial Travelers v. Greer 159 


for jury in action on accident policy excluding liability for injury to insured while 
intoxicated. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 
5. INSURANCE. . ; 
Policy provision excluding liability for injury to insured while under in- 


fluence of liquor would prevent recovery, though intoxicated condition did not 
contribute to injury. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

Appeal from the District Court of the United States for the Northern District 
of Oklahoma. 

Action by Anita Greer, Jr., against the Order of United Commercial Travelers 
of America. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

E. W. Dillon, of Columbus, Ohio (Wilkerson & Brown, of Pryor, Okl., on the 
brief), for appellant. 

John T. Harley, of Tulsa, Okl. (A. C. Brewster, of Pryor, Okl., and Roberts 
& Clark, of Vinita, Okl., on the brief,) for appellee. 

Before Lewis Phillips, and McDermott, Circuit Judges. 


McDermott, Circuit Judge. 


The apellee recovered a verdict on an accident policy, and the defendant ap- 


peals. The facts will sufficiently appear in connection with the discussion of the 
errors assigned. 


[1] I. At the close of all the evidence the defendant moved for an instructed 
verdict on the ground of insufficiency of the evidence. The insurance certificate 
bound the defendant to pay in event of death resulting from bodily injury effected 
through accidental means; the certificate, however, sets forth a great variety of 
circumstances under which the company will not pay in case of accidental death. 
One such is “murder or disappearance, injuries (fatal or otherwise) intentionally 
inflicted by others (except where such injuries are inflicted for the sole purpose of 
burglary or robbery or by an insane person, the intent to commit burglary or rob- 
bery to be established by the claimant * * *).” The evidence showed that the 
insured was killed by blows on the head, while he was lying in bed; there was a 
small hole, apparently cut by a knife, in the screen door opening into the house; 
the insured habitually carried a considerable sum of money on his person, and or- 
dinarily a considerable sum of money was kept in the house; the billfold of the 
deceased was rifled and found on a highboy in the room, and there was blood on 
the highboy. The defendant argues, with apparent seriousness, that these circum- 
stances are not sufficient to justify the jury in finding that the murder was for the 
sole purpose of burglary or robbery. The insurance certificate does not require 
that the burglary or robbery be established by an eyewitness. There was ample 
evidence to submit to the jury the question of whether burglary or robbery was 
the sole motive of the murder. 


[2] II. Defendant claims the certificate is voidable because of a misstatement 
of fact by the insured in his application, to-wit, that he did not use alcoholic 
liquors. The application bears this notation: “Date 11/8/13.” The certificate was 
issued on February 14, 1914. The application states that the insured resides in 
Sioux Falls, S. D.; that his beneficiary is Anita Greer, his wife. The defendant 
introduced at the trial the deposition of one Murray, who testified that he first 
met the insured in March, 1913, in Minneapolis, at which time he hired the insured 
to work for him in Minneapolis; that he “worked in Minneapolis for about a 
year from March, 1913, during which time I saw him nearly every day. Mr. Greer 
was not married at that time, but was married about a year thereafter”; that Greer 
was a moderate drinker, with occasional excess. It is apparent that Mr. Murray’s 
statement is incorrect as to the dates. He testified that Greer worked for him in 
Minneapolis about a year from March, 1913, and his testimony was concerning 
his knowledge of him in Minneapolis. But it is clear that the insured was married 
in January, 1914, and that he lived in Sioux Falls at that time. In any event, the 
evidence of Mrs. Greer was sufficient to carfy to the jury the question of whether 
the deceased used intoxicating liquors at the time the certificate was applied for. 

[3, 4] III. The third and principal assignment of error is leveled at the court’s 
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charge to the jury. The certificate exempts the defendant from liability if, at the 
time of the injury, the insured was “under the influence of liquor or narcotics in 
any degree.” The application, which is made a part of the policy, provides: “Do 
you understand that a certificate of membership, if issued to you, will not cover any 
injury, loss, disability or death, which may happen while under the influence of or 
in consequence of having been under the influence of any intoxicating drink or 
narcotic, or either or any of them? Yes.” 

One of the defenses interposed was that the insured was under the influence of 
liquor at the time of his death. To support this defense, the defendant introduced 
in evidence the testimony of the plaintiff given during the trial of another case. 
Plaintiff contends that this evidence was offered for the purpose of impeaching her 
testimony in chief to the effect that the insured was not intoxicated when he was 
killed; and that such impeaching evidence is not substantive evidence. But the 
plaintiff was a party to the action, and statements of parties are in themselves inde- 
pendent and substantive evidence against such party. Jones on Evidence, §§ 2412, 
2414. Plaintiff's admissions were to the effect that the insured had been drink- 
ing for about a week prior to his death; that the day before his death she had 
gotten a quart of whiskey for him; that he and another party already had one 
quart, but that would not be enough to last him over the week-end; that a quart 
of whisky would last him about a,day; that she had told people that he was 
sick at his cottage, because she did not want them to know about his drinking. 
The question, of course, is whether he was under the influence of liquor at the 
time of his death, and not whether he might have been. This defense must be 
supported by proof, and the jury will not be permitted to speculate or guess 
about it. In Atchison, Topeka & Santa Fe Ry. Co. v. Toops, 281 U. S. 351, 50 
S. Ct. 281, 282, 74 L. Ed. —, it appeared that an accident might have resulted 
from the negligence of the defendant or from other causes. The court held that 
in this state of the record “the jury may not be permitted to speculate as to its 
cause, and the case must be withdrawn from its consideration, unless there is 
evidence from which the inference may reasonably be drawn that the injury suf- 
fered was caused by the negligent act of the employer. Patton v. Texas & P. 
Ry. Co., 179 U. S. 658, 21 S. Ct. 275, 45 L. Ed. 361; New Orleans & N. E. R. Co. 
v. Harris, 247 U. S. 367, 371, 38 S. Ct. 535, 62 L. Ed. 1167; St. Louis-San Fran- 
cisco Ry. Co. v. Mills, 271 U. S. 344, 347, 46 S. Ct. 520, 70 L. Ed. 979; C., M. 
& St. P. Ry. v. Coogan, 271 U. S. 472, 46 S. Ct. 564, 70 L. Ed. 1041; New York 
Central Railroad Co. v. Ambrose, 280 U. S. 486, 50 S. Ct. 198, 74 L. Ed. 562.” 

However, it is our opinion that the jury might reasonably have found from 
the evidence, without speculation, that the insured was under the influence of 
liquor at the time of his injury. 

Upon this issue the court charged as follows: “You are further instructed 
that if you find from a fair preponderance of the evidence that the deceased 
was in any degree under the influence of intoxicating liquor or alcohol, and you 
further find that the said condition of intoxication contributed in any manner 
to his death, or rendered to him incapable of properly caring for himself and 
preventing the injury to him which resulted in his death, then your verdict must 
be for the defendant.” 

The defendant excepted to “that part of the court’s instructions in regard to 
intoxication, and the refusal of the court to define the word intoxication and 
drunkenness as requested by instructions submitted to the court before the in- 
structions were given by the court.” 


The bill of exceptions does not disclose any instructions requested by the 
defendant.. In a motion for a new trial the defendant states that it requested the 
court to instruct that, if they found that the deceased “was in any degree under 
the influence of intoxicating liquor at the time of his death, then your verdict 
should be for the defendant.” The bill of exceptions contains no statement that 
any such instruction was requested, nor is such request authenticated in any other 
manner. Furthermore, such request does not define intoxication. 


[5] The charge given, so far as it suggests the necessity of a finding that the 
condition of intoxication contributed to the death, is in error. The language 
of the contract is plain. It exempts the defendant from liability if the insured 
was under the influence of liquor in any degree, and causative connection is 
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no part of the contract. Courts construe contracts, and do not make them. Ap- 
pellee cites several cases which hold that such clauses must be construed as inef- 
fetive unless a causal connection is shown. In some of them, the policy itself 
required a casual connection; others do support appellant’s contention, but they 
are in the minority, and in our judgment are unsound. The provision in the 
policy in this case clearly relates to the status of the insured and not to the cause 
of death. It was so held by the Fourth Circuit in Flannagan v. Provident Life 
& Accident Ins. Co. (C. C. A.) 22 F. (2d) 136. The Supreme Court of Kansas 
was confronted with the question in Bradshaw v. Insurance Co., 107 Kan. 681, 
193 P. 332, 11 A. L. R. 1091. A clause in the insurance policy there involved 
exempted the insurer if death occurred while the insured was engaged in military 
or naval service in time of war; the insured was in the military service, but there 
was no connection between such service and his death. The Kansas court, in an 
able opinion by Chief Justice Johnston, reviewed all of the cases which had been 
theretofore decided and held that the weight of authority, as well as the weight 
of reason, required the holding that “status and not causation is the ground for 
the limitation. Other cases to the same effect are: Shader v. Railway Pass. 
Assurance Company, 66 N. Y. 441, 23 Am. Rep. 65; Reid v. American Nat. As- 
sur. Co., 204 Mo. App. 643, 218 S. W. 957; Miller v. Illinois Bankers’ Life Ass’n, 
138 Ark. 442, 212 S. W. 310, 7 A. L. R. 378; Slaughter v. Protective League 
Life Ins. Co., 205 Mo. App. 352, 223 S. W. 819; Mossop v. Continental Casualty 
Co., 137 Mo. App. 399, 118 S. W. 680; Standard Life & Acc. Ins. Co. v. Jones, 
94 Ala. 434, 10 So. 530. 


_ If the insured was under the influence of liquor in any degree at the time 
of his death, there can be no recovery, and that part of the charge which re- 


quired an additional finding that the intoxication contributed to his death was 
erroneous. 


[6, 7] But the charge did not end there. The court further charged in the 
alternative, “or [if such condition] rendered him incapable of properly caring 
for himself and preventing the injury to him which resulted in his death.” If 
this portion of the charge is correct, being in the alternative, the error here- 
tofore noted is harinless. The court was right in undertaking to define the mean- 
ing of the clause “under the influence of liquor.” One who has taken a glass 
of beer, or a drink of whisky, may not be under the influence of liquor. Intoxi- 
cation is difficult to define. In Manufacturers’ Accident Indemnity Co. v. Dorgan 
(C. C. A.) 58 F. 945, 952, 22 L. R. A. 620, the trial court charged that one was 
intoxicated within the meaning of the policy if “he was not fairly able to take 
care of himself prudently and properly.” Cooley in his Briefs on Insurance (2d 
Ed.) p. 5356, defines intoxication as “an undue and abnormal excitement produced 
by liquor, disturbing the natural action of the physical and mental faculties.” The 
Supreme Court of Idaho held that the word “intoxication” in accident insur- 
ance policies means that the liquor has substantially impaired the judgment of 
the assured in the exercise of his faculties essential to his safety. Mabee v. 
Continental Casualty ©o., 37 Idaho, 667, 219 P. 598, 37 A. L. R. 348. In Furry’s 
Adm’r v. Gen. Accident Ins. Co., 80 Vt. 526, 68 A. 655, 130 Am. St. Rep. 1012, 
13 Ann. Cas. 515, it was held that one was intoxicated if he was not fairly able 
to take care of himself. In Standard Life & Acc. Ins. Co. v. Jones, 94 Ala. 434, 
10 So. 530, 533, it was held that “under the infiuence of liquor” meant “intoxi- 
cated.” Language must always be construed in its setting. The purpose of the 
clause should be considered. Manifestly, its object was to exclude the enhanced 
risk attendant upon intoxication. If liquor had so far affected the faculties of 
the insured as to impair in any degree his ability of protecting himself against 
accidents, there can be no recovery. The court, in substance, defined “intoxi- 
cation” as such a condition as rendered the insured “incapable of properly caring 
for himself and preventing the injury.” It would have been more accurate 
to have charged the jury that the plaintiff could not recover if the intoxication 
impaired in any degree the abilities of the assured to care for himself. 


But in defining “intoxication” the court received no help from counsel for 
defendant. Counsel took exception to the refusal of the court to define the words 
“intoxication” and “drunkenness” as requested by instructions submitted to the 
court. But the record shows no such requested instructions. Even if the in- 
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structions contained in the motion for a new trial be considered, we find that 
such instructions contain no definition of the word “intoxication.” 

[8] The case is one peculiarly appropriate for the application of the rule of 
this court that places the burden upon counsel to direct the attention of the 
trial court specifically to claimed errors in the charge, and to assist by a correct 
statement of the matters complained of. If counsel had pointed out his objec- 
tions to the definition of the word, or had supplied a more accurate definition, 
the charge could have been then and there corrected. Having failed to do so, a 
reversal should not now be predicated thereon. 

The judgment will therefore be affirmed. 


NEIGHBORS v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 155. 
Supreme Court of Arkansas. Oct. 6, 1930. 
31 Southwestern Reporter (2d) 418. 
1. AUTOMOBILES. 
“Automobile,” as used in its ordinary acceptation, is motor-driven vehicle 
having four wheels, body, sides, and top, suitable and intended for conveyance 
of persons. 


(For other cases, see Automobile, Dec. Dig. § 1.) 
2. INSURANCE. 


Motorcycle held not “automobile” within accident policy protecting insured 
from injuries inflicted by private motor-driven automobile. 


(For other cases, see Insurance, Dec. Dig. § 452.) 


Appeal from Circuit Court, Pulaski County; Richard M. Mann, Judge. 

Action by Emma E. Neighbors against the Life & Casualty Insurance Com- 
pany of Tennessee. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Tom F. Digby, of North Little Rock, for appellant. 

Fred A. Isgrig, of Little Rock, for appellee. 

Butter, J. 

Frank D. Neighbors was insured under a policy issued by the appellee com- 
pany against result of bodily injuries received at the time the policy was in 
force effected by external, violent, and accidental means in the manner there- 
after stated in the policy. Neighbors, while riding a motorcycle, was run down 
and injured by an automobile and died within a short time. Suit was brought 
by the beneficiary, Emma E. Neighbors, appellant, and the case was submitted 
to the court sitting as a jury on an agreed statement of facts and the policy 
involved in the suit. 

It was agreed that the policy was in full force and effect at the time of 
the injury and that said injury occurred while the deceased was riding on one 
of the thoroughfares of North Little Rock on a motorcycle and was caused by 
his being struck from the rear by an automobile throwing him upon the pave- 
ment, the automobile passing by without striking his body. From the effects 
of this accident the insured died within about two days. The provision of the 
policy in so far as it is material to the issues involved provided that the in- 
surer should be liable for injuries effected solely by external, violent, and acci- 
dental means where the same was caused “by the collision of or by any acci- 
dent to any private horse drawn vehicle or private motor driven automobile in 
which the insured is riding or driving.” The question we are called upon to 
determine is whether a motorcycle comes within the provision of the policy 
above quoted, it being the contention of the appellant that the word “auto- 
mobile” as used in the policy is a generic term and includes motorcycle. 

One line of decisions holds that in statutes passed for purposes of taxation 
or police regulation, the term “automobile” would include a motorcvcle unless 
expressly excluded. A typical decision is that of State v. Freels, 136 Tenn. 483, 
190 S. W. 454, where the validity of an act (Acts Tenn. 1905, c. 173) regulating 
the use of motor-driven vehicles was called in question on the ground that the 
caption of the act referred to regulation of “automobiles,” while the body of 
the act (section 1) regulated the operation “of any automobile, locomobile, 
motorcycle, or any other vehicle of like character” and was therefore violative 
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of the constitutional provision (Const. Tenn. art. 2, § 17) that “no bill shall 
become a law which embraces more than one subject; that subject to be ex- 
pressed in the title.” The court held that as all intendments are in favor of 
the constitutionality of an act passed with requisite form and ceremony and 
where one of two reasonable constructions would render the law obnoxious to 
the Constitution and the other would not, the latter would be adopted by the 
court, and that therefore the word “automobile” as used in the caption was 
used by the Legislature as a generic term and intended to include by its use 
all self-propelled vehicles which would include motorcycles. 

[1, 2] But in those cases where private contracts are entered into it ap- 
pears to be the uniform holding of the courts passing upon that subject that in 
a contract where the word “automobile” is used, it is to be taken in its ordinary 
and popular acceptation, which is a motor-driven vehicle having four wheels, 
a body, sides, and top, suitable and intended for the conveyance of persons, and 
does not include such a vehicle as a motorcycle. In the policy under considera- 
tion the liability is restricted to accidents to the insured while riding or driving 
in a private horse-drawn vehicle or private motor-driven automobile. In a suit 
upon a policy identical in its terms with that herein involved and upon a state 
of facts practically the same as here, Anderson, Adm’r v. Life & Casualty Ins. 
Co. of Tenn., 197 N. C. 72, 147 S. E. 693, 694, in holding that the appellant could 
not recover under the terms of the policy, the court said: 

“Is a motorcycle a motor-driven car? The question, on which we have no 
direct decision, has been determined by other courts adversely to the contention 
of the appellant. The clause under consideration, ‘motor-driven car in which 
the insured is riding or driving,’ was construed by the Court of Errors and 
Appeals of New Jersey in Perry v. North American Accident Insurance Co., 104 
N. J. Law, 117, 188 A. * * * 

“In Salo v. North American Accident Insurance Co., 257 Mass. 303, 153 
N. E. 557, the Supreme Judicial Court of Massachusetts observed: ‘The word 
“car” is ordinarily used in speaking of an automobile. It is a common expres- 
sion describing an automobile. It is a matter of common knowledge that in 
ordinary conversation a motorcycle is not referred to as a car, but is spoken of 
asa motorcycle {and an accident insurance policy covering death in a wreck of a 
motor driven car does not cover death in a wreck of a motorcycle]. The dif- 
ference in mechanical construction of automobiles and motorcycles does not 
indicate that a common designation would naturally apply to both. A motor- 


cycle having ordinarily two wheels is a machine more in the nature of a bicycle 
equipped with motor power.’ ” 


In the case of Perry v. North American Accident Ins. Co., referred to by 
the court in the. Tennessee case above quoted, it was held that a policy pro- 
viding for the payment of certain sums in the event of death “by the wrecking 
or disablement of any private horsedrawn vehicle, or motor-driven car in which 
insured is riding or driving,” did not include a motorcycle and that the same 


was not a motor-driven car within the meaning and terms of the policy. The 
court said: 


“The policy uses the phrases ‘horse-drawn vehicles’ and ‘motor-driven cars.’ 
A motorcycle is a vehicle. If motorcycles were intended to be included, the 
draftsman of the policy would have used the words ‘motor-driven vehicles.’ 
After using the word ‘vehicle’ in the phrase ‘horse-drawn vehicles,’ it would 
seem that the use of the phrase ‘motor-driven car’ immediately afterward is 
significant and indicates a purpose to exclude such a vehicle as a motorcycle 
from the provisions of the policy. One riding on a motorcycle is more exposed 
to accidents than one riding in a motor-driven car. A car stands upright on 
four wheels whether in operation or stopped. It is protected by bumpers in 
front and rear. It has a body in which the passengers sit which protects them 
in some measure from the perils of the highway. One riding on a motorcycle 
cannot keep it in equilibrium when not in operation. When stopped he must 
get off or place his feet, or one foot upon the ground. A motorcycle has no 
front or rear protection in the form of fenders or bumpers. It has no body for 
the protection of the rider. A rider is therefore more exposed to the dangers 
incident to congested traffic. For these reasons, which make the risk of riding 
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on a motorcycle greater than that riding in a motor-driven car, we think the 
rider of a motorcycle was intentionally excluded from the provisions of the 
policy by the use of the language employed. 

“The use of the preposition ‘in,’ in the clause of the policy reading ‘or motor- 
driven car in which insured is riding or driving,’ is also significant. One riding 
on a motorcycle is not referred to as riding ‘in’ a motorcycle, but ‘on’ a motor- 
cycle. A passenger or one driving a car is not usually referred to as riding ‘on’ 
a car but ‘in’ a car. Where a policy uses the words ‘or motor-driven car in 
which the insured is riding or driving,’ it is for the purpose of limiting the in- 
surer’s liability. The reason is the one we have indicated, the greater safety 
of the insured ‘in’ a car. This distinction has been recognized in a number of 
cases.” 

To the same effect is the holding in the case of Laporte v. North Amer. 
Acc. Ins. Co., 161 La. 933, 109 So. 767, 48 A. L. R. 1086, and Colyer v. North Amer. 
Acc. Ins. Co., 132 Misc. Rep. 701, 230 N. Y. S. 473. 

The question here involved is comparatively new, and the above are all the 
cases which the industry of counsel or our own investigation have discovered. 
The reasoning of these cases, and conclusion reached, appear to us to be sound 
and in conformity with the common knowledge that when an automobile is 
spoken of we do not mean a motorcycle. The text from Berry on Automobiles 
(2d Ed) p. 5, “Unless expressly excluded, the motorcycle falls within the definition 
of the automobile as the term has been used by the various state legislatures 
and also within the general definition heretofore given,” refers to regulatory or 
taxation statutes, as we have before stated, and not to private contracts. We 
therefore conclude that the judgment of the trial court, in holding that the acci- 
dent to the insured did not come within the terms of the policy and that the ap- 
pellant could not recover, is correct, and it is affirmed. 


MARCHANT v. NEW YORK LIFE INS. CO. No. 20273. 
Court of Appeals of Georgia, Division No. 2. Aug. 29, 1930. 
Rehearing Denied Sept. 29, 1930. 
155 Southeastern Reporter 221. 
1. INSURANCE. 
Motion to dismiss because pleadings and evidence do not authorize recovery is 
improper, where petition alleges case, though evidence does not sustain allegations; 
petition to recover benefits for total disability stated cause of action. 


Syllabus by the Court. 


A motion to dismiss a case upon the ground that under the pleadings 
and the evidence introduced there can be no legal recovery is never a pro- 
per motion where the petition alleges a cause of action, no matter whether 
the evidence fails, or to what extent it may fail, to sustain the allegations 
made. The petition in the instant case stated a cause of action, and the 
motion to dismiss should have been overruled. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

2, INSURANCE. 

Evidence that injury disabled insured from performing substantially all his 
customary duties authorized finding of “total disability,” defined as injury pre- 
venting insured from engaging in any occupation. 

Syllabus by the Court. 

In a suit to recover benefits for a total disability as provided in an 
insurance policy which defined a “total disability” as one whereby the 
insured is “prevented * * * from engaging in any occupation whatsoever 
for renumeration or profit,” evidence that the insured had sustained a bodily 
injury by reason of which he was forced to desist from substantially all 
of the usual and customary duties of the occupation being pursued by 
him at the issuance of the policy would have authorized a finding of total 
disability within the meaning of the contract. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


3. INSURANCE. 
Work of farming, sawmilling, selling cattle, and dealing in fertilizer en- 
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gaged in by insured should be considered as unit as insured’s occupation under 
disability policies. 
Syllabus by the Court. 


Where the insured before his injury was engaged in several occupa- 
tions, as (1) farming, (2) sawmilling, (3) selling hogs and cattle, and 
(4) buying and selling cotton seed and fertilizer on a salary or commis- 
sion basis as the employee of another, and the policy contained nothing to 
indicate a contrary intention, these four lines of business should be treated 
as a unit of employment, and all taken together should be considered as 
the occupation followed by the insured at the time the policy was issued. 


(For other cases, see Insurance, Dec. Dig. § 524.) 
4. INSURANCE. 

Insured’s attempt to discharge employment before determining inability to 
do so should not prevent recovery of disability benefits. 


Syllabus by the Court. 


The fact that the insured attempted for a season to discharge the du- 
ties of his employment, before ascertaining his inability to do so and re- 
fraining from such employment, should not prevent a recovery for benefits 
thereafter accruing under the provisions of the policy. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

5. INSURANCE. 

Evidence that injury disabled insured from performing practically any of 
duties of his various pursuits, though able to perform portion of duties, authorized 
finding of total disability. 

Syllabus by the Court. 

Where, in a suit for the total disability benefits provided by a policy 
as described above, the insured testified that at the time of his injury he 
was engaged in the pursuits of farming, sawmilling, dealing in live stock, 
and serving another as employee in the purchase and sale of certain com- 
modities, and the evidence authorized the inference that the insured there- 
after became incapacitated by injury from performing practically any of the 
duties of the first three lines of endeavor and was able to pursue the fourth 
only at great suffering and inconvenience, and that this employment consti- 
tuted only a small percentage of his normal business activities, a jury 
could have found that the insured had sustained a total disability within the 
intent and purview of the policy, notwithstanding he may have been able to 
perform some portion of the duties of each of such pursuits. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
6. VERDICT FOR PLAINTIFF WOULD HAVE BEEN AUTHORIZED. 
Syllabus by the Court. 


The evidence would have authorized a verdict in favor of the plaintiff, 

and the court erred in not submitting the case to the jury. 

Error from City Court of Camilla; Bent. Burson, Judge. 

Suit by I. M. Marchant against the New York Life Insurance Company. Judg- 
ment for defendant, and plaintiff brings error. 

Reversed. 

I. M. Marchant brought suit upon two insurance policies issued by New York 
Life Insurance Company. At the close of the plaintiff’s evidence upon the trial, 
the court sustained the defendant’s motion to dismiss the case upon the ground 
that under the pleadings and the evidence the plaintiff was not entitled to re- 
cover, and the plaintiff brought the case to this court for review. The pertinent 
provisions of the two policies were identical, and were as follows: 

“And the Company agrees to pay to the insured ten ($10 per $1,000 of the 
face of this , olicy) dollars each month during the lifetime of the insured, and also 
to waive the payment of premiums, if the: insured becomes wholly and presumably 
permanently disabled before age 60, subject to all the terms and conditions contained 
in Section 1 hereof. 

“Section 1—Disability Benefits 
“1. Total disability—Disability shall be deemed to be total whenever the insured 
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is wholly disabled by bodily injury or disease so that he is prevented thereby from 
engaging in any occupation whatsoever for remuneration or profit. 

“2. Permanent disability—Disability shall be presumed to be permanent.— (a) 
Whenever the insured will presumably be so totally disabled for life; (b) After the 
insured has been so totally disabled for not less than three consecutive months 
immediately preceding receipt of proof thereof. 

“3. Benefits—Upon receipt at the Company’s Home Office, before default in 
payment of premium, of due proof that the insured is totally and presumably per- 
manently disabled and that such disability occurred after the insurance under this 
policy took effect and before its anniversary on which the insured’s age at nearest 
birthday is 60 years, the following benefits will be granted: (a) Income payments.— 
The Company will pay to the insured a monthly income of $10 per $1,000 of the 
face of the policy during his lifetime and continued disability, beginning imme- 
diately on receipt of said proof. Any income payment due before the company 
approves the proof of disability shall be payable upon such approval. If disability 
results from insanity, income payments under this section will be paid to the bene- 
ficiary in lieu of the insured. (b) Waiver of premiums.—The Company will waive 
payment of any premium falling due after approval of said proof and during such 
disability. Any premium due prior to such approval is payable in accordance with 
the terms of the policy, but if due after receipt of proof will, if paid, be refunded 
upon approval of proof. 

“4. In the event of default in payment of premium after the insured has be- 
come totally disabled, the policy will be restored upon payment of arrears of pre- 
mium with interest at 5 per cent., provided due proof that the insured is totally 
and presumably permanently disabled as herein defined, is received by the Com- 
pany not later than six months after said default, and the benefits under this sec- 
tion shall then be the same as if said default had not occurred. 

“5. It is further agreed that the total and irrecoverable loss of the sight of both 
eyes, or of the use of both hands or of both feet or of one hand and one foot 
shall be considered total and permanent disability. 

“6. Recovery from disability—The Company may from time to time demand 
due proof of the continuance of total disability, but not oftener than once a year 
after it has continued for two full years. Upon failure to furnish such proof 
or if at any time it shall appear to the Company that the insured is able to engage 
in any occupation for remuneration or profit, no further income payments shall be 
made nor premiums waived. 

“7. The sum payable in any settlement of the policy shall not be reduced by 
income payments made nor by premiums waived under the above provisions. Divi- 
dends, loan and surrender values shall be the same as if the waived premiums had 
been duly paid. If any benefit under this section is unpaid at the time of the in- 
sured’s death it shall be payable to the person entitled to the proceeds of the policy. 

“8. These disability benefits will not apply if the disability of the insured shall 
result from self-inflicted injury or from military or naval service in time of war.” 

The petition as amended alleged the issuance and delivery of the policies, pay- 
ment of the premiums, and a compliance with all other provisions of the policies 
by the insured; the happening of a described injury on October 3, 1927, while the 
policies were of force, from which the plaintiff sustained a permanent, total dis- 
ability within the terms of the policies; the furnishing of and acceptance by the 
company of proofs of such injury and disability; and the payment by the defendant 
of the benefits provided in the policies as for a permanent, total disability until 
February 3, 1929, after which the defendant made no further payments. The al- 
leged injury was “the fracture of the upper posterior portion of rim of the aceta- 
bulum and the dislocation of the head of the femur, said injury having been re- 
ceived by your petitioner on the date aforesaid when a two-horse wagon with two 
mules hitched thereto ran completely over the body of your petitioner.” The suit 
was to recover the benefits at the rate of $30 per month for the period from Febru- 
ary 3, 1929, to the filing of the suit on July 3, 1929, and also premiums paid by the 
plaintiff in the meantime, for which the plaintiff alleges he was not liable. 

The evidence is not voluminous, and is such that the inferences which might 
have been drawn therefrom can be discerned best from a reproduction of the tes- 
timony as delivered by the witnesses. 

The plaintiff testified as follows: “I live at Sale City, Georgia. I am 40 vears 
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old. After I took out the policies sued on, I sustained an injury. I was loading 
some hogs on a two-horse wagon and the mules became frightened after the wagon 
was partly loaded, and I ran around ahead of them to stop them and they ran over 
me, knocked me down, and the wagon ran over my leg and hip. My leg or hip 
bone was pushed through the socket into the pelvis and the pelvis was crushed in 
from the back. I was in the hospital from the first of October, 1927, until about 
the first of December, 1927, and then went home and was in bed for about two 
weeks. I have been to see the company’s doctors at Moultrie and Albany. I have 
also been to see Dr. Hoke in Atlanta. I suffer much pain from it, either lying down, 
standing up or sitting up. I became addicted to the habit of morphine on account 
of it. I cannot sleep without taking something. I have been unable to engage in 
any occupation since the injury, out of which I made any money. Prior to my in- 
jury I had for several years been engaged in soliciting orders for the sale of fer- 
tilizers for the Hand Trading Company at Pelham, around Sale City, and bought 
cottonseed there for them. They paid me the sum of $500 per year to buy cotton- 
seed and $2.50 per ton to sell guano. After my injury I was unable to give but 
very but very little of my personal attention to the duties of these two jobs, and I 
made nothing out of them in 1928 on account of having to hire the work done by 
others. When I got through paying the gasoline and oil bills and the amount paid 
to others for looking after them, there was nothing left for me. I decided to give 
them up in 1929, and Mr. J. D. Henry heard about it, and came to me and told me 
that if I would let him use my name and influence he would look after these jobs 
and make it satisfactory to me. I had been in the business a long time and had lots 
of connections. I agreed to this but I have not as yet been paid anything. I don’t 
know whether Mr. Henry will pay me anything or not. I haven't yet received any- 
thing. I didn’t give any of my personal attention to these jobs after this, to amount 
to anything, because I was not physically able to do so. I could not get out of my 
yard without crutches. I can get around a little with a walking-cane. I cannot sit 
down without pain, nor can I lie down without pain. I have engaged in no other 
occupation since my injury except I have taken orders and delivered fertilizers for 
the Hand Trading Company, but I have made nothing out of it, because I hired 
help, because I couldn’t walk and by the time I paid them and the gasoline expense 
I didn’t have anything left. I have made nothing of any consequence from my per- 
sonal efforts since my injury. I am prevented on account of my injury from en- 
gaging in anything that will give me a profit. Before I was injured I operated a 
farm, ran a sawmill, and bought and sold hogs and cows. I have had to give up 
all of these occupations. After three months had elapsed after my injury, the New 
York Life Insurance Company began to pay me $30 per month, and they continued 
to pay me this amount until the 3d day of February, 1929. I am in the same condi- 
tion now that I was in then. I can do no more now than I could then and they 
have paid me nothing since the 3d day of February, 1929. I paid since the 3d day of 
February, 1929, the full amount of the premiums which fell due on both policies 
amounting to $93.42. The company has not refunded me these premiums, although 
they were paid by me while I was in the physical condition above described. They 
were paid about the Ist of July, 1929. I made my first connection with Hand Trad- 
ing Company after my injury in 1928. My work was in Mr. Bagg’s department, in 
the fertilizer department. They agreed to pay me $500 per year. I solicited orders 
for fertilizer. I solicited and took some orders. I carried out my contract and 
they paid me. I also bought seed for Pelham Oil & Fertilizer Company at Sale 
City. This contract was for the season of 1928, beginning in August. I bought 
about 300 tons, and they paid me around $2.50 per ton. I was working for the 
Hand Trading Company in 1928. They were to pay me $500 for soliciting and tak- 
ing orders for fertilizers. I engaged in this about four months. My work was 
through with in 1928. After this my contracts called for twelve months. They 
shipped me some fertilizer all along during the year. When the New York Life In- 
surance Company was paying me in 1928 I was working for the Hand Trading Com- 
pany, but I made no profit. Mr. Henry came to me in 1929, and we operated in the 
name of Marchant & Henry. In 1928 I had lost money on these contracts on ac- 


count of having to hire the work done, and Mr. Henry asked me to let him use 
my name and influence. When I could I bought some seed for Marchant & Henry. 
We bought around 300 tons. Mr. Henry was to pay me for my time and influence. 
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I used my time and influence, but I don’t know what I will get. I sold fertilizer to 
A. A. Jones, H. H. Jones, L. B. Miller, and J. H. Harris. I lost money when I 
was buying seed myself. I was running the business to make money. I could sit 
down and figure. I supervised the business. I was boss. I did not operate a farm. 
I quit when I was hurt. I had my connection with Hand Trading Company sev- 
eral years before I was hurt. Some years I made more than $1,000 out of them 
before I was hurt. Sometimes I made more than this in selling fertilizer. It all 
depended on how much you sold. The rate of pay was the same. I sold all I 
could this year. Prior to my injury I was able to give to these two occupations my 
personal attention. Since my injury I have had to pay out more than I made. That 
is why I did not make the contract in 1929. That is why I let Mr. Henry use my 
name. I have a large family connection. A. T. Jones is my father-in-law and H. 
H. Jones is my uncle. It was on account of the fact that I had been selling fer- 
tilizer a long time that he would use my name. My only understanding with Henry 
as to compensation was that he promised to make it satisfactory. I was not going 
to buy any seed this year, because I lost money on it last year, because I had to 
hire all the work done in the seed and fertilizer business. Before my injury my 
average annual income was three or four thousand dollars. Since my injury I 
haven’t been able to make anything. I sold fertilizer by calling on and soliciting 
customers and it was for these efforts that Hand Trading Company paid me in 
1928. Lots of time I would make three or four trips to see a man, because I had 
to wait until he was at home to see him. I couldn’t travel as much as other sales- 
men. I am not able to ride as much as I used to ride, but I can perform the same 
kind of duties in the sale of fertilizer and buying seed. I am performing no other 
kind of work now. Outside of the condition of my hip my general health is all 
— In addition to the loss of the use of my left leg I suffer constant pain with 
it. 

Dr. C. C. Cranford, the only other witness, testified as follows: “I had occasion 
to treat Mr. Marchant for the injury he received in 1927. He had a broken hip. 
The head of the femur bone was pushed right through the acetabulum. The head 
of the femur was forced right through the bottom of the acetabulum. As it went 
through the acetabulum it broke off a small ring around it pushing it into the pelvis. 
I went with Mr. Marchant to see Dr. Hoke in Atlanta. He is a noted bone spe- 
cialist. I have been practicing since 1892. Mr. Marchant is physically totally dis- 
abled. The head of the femur is pressing on certain nerves in the pelvis, and that 
is why he suffers pain all the time. He suffers pain all the time. He took dope 
regularly for a while. I got him off of morphine and got him on to other things. 
There is no cure for his condition. He could probably by an operation have his 
limb made stationary. Mr. Marchant was hurt in October and stayed in the hospital 
about six weeks, and I brought him home and kept a weight on him for a long 
time. I know he has been in the fertilizer and cotton business very little. He can 
still do a lot of things. He can still ride in an automobile, take orders, and sell fer- 
tilizers for a profit; he can do it cheap enough.” 

Hill & McElvey, of Pelham, for plaintiff in error. 


Bryan & Middlebrooks, of Atlanta, and J. D. Gardner, of Camilla, for de- 
fendant in error. 


BeuL, J. (after stating the foregoing facts). 


[1] 1. A motion to dismiss a case upon the ground that under the pleadings 
and the evidence there can be no legal recovery is never a proper motion 
where the petition sets forth a cause of action, no matter whether the evidence 
fails, or to what extent it may fail, to sustain the allegations made. Such a 
motion is different from a motion for a nonsuit, since it relates to the suf- 
ficiency both of the petition and of the evidence, while a motion for a nonsuit 
is in the nature of a demurrer to the evidence only. In the brief filed in this 
court for the insurer, counsel do not even contend that the petition failed to 
state a cause of action, the argument being devoted wholly to the sufficiency 
of the evidence to prove total disability within the meaning of the policies or 
to sustain the allegations of the petition; but regardless of the position taken 
by counsel, either in this court or in the trial court, it is clear that the petition 
did not fail to allege a cause of action, and that it was therefore not subject to 
an oral motion to dismiss in the nature of a general demurrer. Such was the 
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character of the motion made, so far as it applied to the petition, and it should 
have been overruled. Kelly v. Strouse, 116 Ga. 872 (4 a), 43 S. E. 280; Rountree 
vy. Seaboard Air-Line Ry. Co., 31 Ga. App. 201, 120 S. L. 654; Hughes v. Weekley 
Elevator Co., 37 Ga. App. 130(1), 138 S. E. 633. However, if the allegations 
were not proved by the evidence it would doubtless be correct for this court, 
instead of ordering a reversal, to affirm the judgment of dismissal, with direc- 
tion that it operate only as a judgment of nonsuit, and not as an adjudication 
of the insufficiency of the petition to state a cause of action. Hughes v. Ga. 
Ry. & Electric Co., 126 Ga. 462, 55 S. E. 229. So we have the question of whether 
the evidence would have authorized a verdict in favor of the plaintiff. 


[2] 2. There is no insistence that the evidence did not show a permanent 
disability, but the chief contention is that the disability was not total within the 
intent and purview of the policies. Each of the policies provided that “dis- 
ability shall be deemed to be total whenever the insured is wholly disabled by 
bodily injury or disease so that he is prevented thereby from engaging in any 
occupation whatsoever for remuneration or profit”; and it is the construction 
of this clause and the applicability of the evidence to it which present the 
further problem for determination by this court. Upon the question of the 
proper construction of the policy the case is virtually controlled by the decision 
of the Supreme Court in Cato v. Attna Life Insurance Co., 164 Ga. 392, 138 
S. E. 787, 788. In that case the language of the policy was as follows: “If total 
disability of any employee entitled to insurance under the schedule of insur- 
ance contained in this policy begins before the age of 60, and if due proof be fur- 
nished the company after such disability has existed fora period of 6 months, 
and if such disability presumably will during lifetime prevent such employee 
from pursuing any occupation for wages or profit, such employee shall be deemed 
to be totally and permanently disabled within the meaning of this policy.” At- 
tention is here called to the fact that the policy in the Cato Case did not, like 
some policies, provide merely for a disability to follow the usual occupation or 
employment of the insured, or to transact any business pertaining to such occu- 
pation, but said that the disability insured against must be such as to prevent 
the insured “from pursuing any occupation for wages or profit.” Notwithstand- 
ing this language, the Supreme Court laid down the following principles as gov- 
erning the rights and liabilities of the parties under such a policy: “Total dis- 
ability exists when one is wholly disabled from pursuing the usual and cus- 
tomary duties of his employment on which he depends for a living. When the 
insured is incapacitated from performing any substantial part of his ordinary 
duties, a case of total disability is presented, although he is still able to per- 
form some parts of his work. Total disability is inability to do substantially 
all of the material acts necessary to the transaction of the insured’s occupation, 
in substantially his customary and usual manner. ‘Total disability’ does not 
mean absolute physical inability to work at one’s occupation, or to pursue some 
occupation for wages or gain; but it exists if the injury or disease of the in- 
sured is such that common care and prudence requires him to desist, and he 
does in fact desist, from transacting his business. In such circumstances, total 
disability exists.” There is no substantial difference between the disability 
clause considered in the Cato Case and those involved in the instant case, and 
we could not here apply the rule of strict construction contended for by the 
insurer, without doing violence to the precedent which inheres in that case. 


It is suggested by counsel for the defendant that the policy in the Cato 
Case was a group policy issued for the protection only of employees of a par- 
ticular industrial institution. However, the liberal construction adopted in that 
case does not appear to have sprung from this fact, and an examination of the 
cases cited in support of the decision lends force to the inference that the 
Supreme Court did not intend to express a doctrine which should be applicable 
only to group insurance. In Hurley vy. Bankers’ Life Co., 198 Iowa, 1129, 199 
N. W. 343, 344, 37 A. L. R. 146, the Supreme Court of Iowa, after noting that 
cases of this character fall readily into two general classes, namely, “those 
wherein the policy provides for indemnity if the insured is disabled from trans- 
acting the duties pertaining to the occupation in which he is then engaged, and 
those wherein the policy provides for indemnity if the insured is disabled from 
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performing any work or following any occupation,” stated that the case then 
for decision belonged to the latter class, since the disability there insured against 
must have been such as prevented the insured “wholly from performing any 
work or following any occupation for compensation or profit.” The ruling was 
that the loss of a leg by an uneducated farmer, compelling him to use crutches 
and preventing his doing any effective work on the farm, was not within the 
meaning of a policy providing compensation for a total, permanent, incurable 
disability preventing him permanently, continuously, and wholly from perform- 
ing any work or following any occupation for compensation or profit. But in 
the course of the opinion it was recognized that numerous courts in their juris- 
dictions had applied to like policies an interpretation more favorable to the in- 
sured, and the doctrine of stare decisis apparently influenced the result in that 
case. The decision followed the earlier case of Lyon v. Railway Pass. Assur. 
Co., 46 Iowa, 631, as to which the court in the Hurley Case said: “The Lyon 
Case was decided in 1877. Contracts of insurance in this state have presumably 
been entered into in view of that decision since that time. The effect of the 
holding can easily be obviated by a change in the phraseology of the contract. 
We are not disposed to now overrule the Lyon Case, or depart from the rule 
therein announced. If it were a case of first impression, we would find much 
persuasive argument in appellants contention. The parties have a right to choose 
the terms of their contract, and, while such a contract must be construed liber- 
ally in favor of the insured, we cannot substitute other terms for those that 
the parties have seen fit to adopt.” Among the cases which were said to take 
an opposite view were the following: Foglesong v. Modern Brotherhood, 121 Mo. 
App. 548, 97 S. W. 240, 241; Monahan v. Supreme Lodge, 88 Minn. 224, 92 N. W. 
972; James v. United States Casualty Co., 113 Mo. App. 622, 88 S. W. 125; Rath- 
bun v. Globe Indemnity Co., 107 Neb. 18, 184 N. W. 903, 24 A. L. R. 191; Lob- 
dill v. Laboring Men’s Ass’n, 69 Minn. 14, 71 N. W. 696, 38 L. R. A. 537, 65 Am. 
St. Rep. 542; Davis v. Midland Casualty Co., 190 Ill. App. 338; Wall v. Continental 
Casualty Co., 111 Mo. App. 504, 86 S. W. 491; Grand Lodge v. Orrell, 206 Ili. 
208, 69 N. E. 68; Brotherhood of Locomotive F. & E. v. Aday, 97 Ark. 425, 134 
S. W. 928, 34 L. R. A. (N. S.) 126; Industrial Mutual Indemnity Co. v. Hawkins, 
94 Ark. 417, 127 S. W. 457, 29 L. R. A. (N. S.) 635, 21 Ann. Cas. 1029. See 
further, in this connection, Metropolitan Life Insurance Co. v. Bovello, 56 App 
D. C. 275, 12 F.(2d) 810, 811, 51 A. L. R. 1040; Equitable Life Assurance Society 
v. Serio, 155 Miss. 515, 124 So. 485. 


In the case of Foglesong v. Modern Brotherhood, supra, the policy pro- 
vided for indemnity in case of “permanent and total disability of said member, 
which renders him unable to carry on or conduct any vocation or calling.” The 
court declined to construe this provision as meaning that no recovery could 
be had if the insured was able to carry on any vocation whatever, saying: 
“We are unwilling to adopt such a doctrine, the effect of which would be, prac- 
tically, to reduce all such contracts to nullities and to make them the instru- 
ments of extracting dues from policyholders without creating any liability on 
the part of the insurers. Common knowedge of the occupations in the lives 
of men and women teach us that there is scarcely any kind of disability that 
prevents them from following some vocation or other, except in cases of com- 
plete mental inertia. We have examples of persons without hearing and with- 
out sight following a vocation—some without feet, and some without hands, 
engaged in business. The achievement of disabled persons are seemingly mar- 
velous. Under defendant’s theory, the plaintiff might embark in the peanut 
trade or follow the business of selling shoestrings or lead pencils, or follow 
some similar calling; in which instances, under the rule invoked, there would 
be no disability within the meaning of the policy. In our opinion, such was 
not within the contemplation of the parties. In order to carry out the intent 
of the parties, it is our duty to disregard the broad language used which would 
have the effect to defeat the purpose of the contract and render it a nullity.” 


[3] It appears from the evidence in the instant case that before the injury 
the insured was an active business man engaged in several occupations: (1) 
farming, (2) sawmilling, (3) selling hogs and cattle, and (4) buying cotton seed 
and selling fertilizer for a named trading company on a salary and commission 
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basis. With regard to the instant policies, the four lines of business should 
be treated as a unit of employment, and the insured should be considered as 
totally disabled within the meaning of the policies if forced by his condition 
to desist from substantially all of the usual and customary duties of such em- 
ployment. In Metropolitan Life Ins. Co. v. Bovello, supra, it appeared that 
the insured, in applying for the policy, stated his occupation as ticket agent, 
notary public, and musician. In the opinion the court said: “While there is 
not an entire harmony of views as to the interpretation to be given to con- 
tracts substantially like or much similar to the one here, yet we are satisfied 
the weight of authority is that it was only incumbent upon the plaintiff to show 
by the fair balance of testimony that he was, by reason of disease or sickness, 
directly and independently of all other causes, unable, in the exercise of ordinary 
or common care and prudence, to transact or perform the substantial’ and 
material acts necessary to the performance of the duties of each and all of his 
occupations.” As involving a twofold occupation, see Neafle v. Manufacturers’ 
Accident Indemnity Co., 55 Hun, 111, 8 N. Y. S. 202. The jury, in the present 
case, could have believed from the plaintiff’s testimony that, while he had pre- 
viously performed the usual and ordinary duties of each of the four occupa- 
tions referred to, he was, after the injury, substantially disabled from engag- 
ing in any of such activities, except that at great suffering and inconvenience 
he could perhaps attend to some of the duties for which he had been em- 
ployed by the trading company; but even as to this employment he testified in 
effect that he had been compelled to take a partner to whom he merely let 
his name and influence, with no agreement as to the division of profits, except 
that the partner was to “make it satisfactory” to him. 


[4-6] The fact that the plaintiff attempted for a season to carry on this 
line of employment, before ascertaining his inability to do so, and refraining 


from such employment, should not prevent a recovery for benefits thereafter 
accruing under the provisions of the policies; and this is true even though such 


employment had been his only occupation. The fact that the insured may not 


have realized a profit from an occupation engaged in by him would not be 
determinative of the question of his ability to engage in such occupation for 
remuneration or profit within the meaning of the policies. On the other hand, 
he should take his changes of success or failure from ordinary causes the same 
as other men. But this was not the necessary inference here, since the testi- 
mony tended to show that the plaintiff's failure to make anything out of his 
employment by the‘trading company was due to because of the expense of travel 
and of hiring help, which he was forced to incur by reason of his disability. 
But, aside from this, the evidence warranted the conclusion that the plaintiff 
vas unable to engage in the business of farming, or sawmilling, or dealing in 
live stock, and on the whole we think the case was one that should have been 
submitted to the jury under the evidence. 

We will now examine two decisions by this court which are mainly relied on 
by counsel for the insurance company, namely, Parten v. Jefferson Standard Life 
Insurance Co., 30 Ga. App. 245, 117 S. E. 772, and Whitton v. American National 
Ins. Co, 17 Ga. App. 525, 87 S. E. 827. The Parten Case was based 
upon a policy which provided in terms that it should be “governed by the 
laws of the state of North Carolina,” and this court in construing the policy 
followed the decision of the Supreme Court of that state in the case of Buckner 
v. Jefferson Standard Life Ins. Co., 172 N. C. 762, 90 S .E. 897. This case does 
not appear among those listed above as examples of the more liberal inter- 
pretation in favor of the insured, but, on the contrary, it belongs to an opposite 
class, as shown in the decesion in the Hurley Case supra. The Whitton Case 
is distinguished from the present case, because of the wide difference in the 
disability clauses. The contract in that case not only provided that the disability 
must be such as to “render it impossible for him to engage in any gainful occupa- 
tion whatever,” but expressly declared that “the total and permanent disability 
referred to must be such that there is neither then nor at any time thereafter 
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any work, occupation, or profession that the insured can sufficiently do or fol- 
low to earn or obtain any wages, compensation, or profit.” 

Judgment reversed. 

Jenkins, P. J., concurs. 

Stephens, J., disqualified. 


SANT v. CONTINENTAL LIFE INS. CO. OF ST. LOUIS, MO. No. 5551. 
Supreme Court of Idaho. Sept. 19, 1930. 
Rehearing Denied Oct. 10, 1930. 
291 Pacific Reporter 1072. 
1. INSURANCE. 
Horse-drawn road grader going to place of work held “vehicle,” within acci- 
dent policy. 

The word “vehicle” is defined as an instrumentality for transporting 
persons or things from place to place. At the time of the accident, the 
grader was not in operation, but insured was riding on the rear platform 
thereof as the vehicle was being drawn to the place of work. 
(For other cases, see Insurance, Dec. Dig. § 452.) 

2. INSURANCE. 
Insured riding on rear platform of horse-drawn grader held “in 
accident policy. 

The accident policy provided that a certain amount was payable for 
loss of life by the wrecking or disablement of any automobile or horse- 
drawn “vehicle,” not plying for public hire, “in” which the insured was 
riding or driving, or by being accidentally thrown from such wrecked or 
disabled automobile or vehicle. 

(For other cases, see Insurance, Dec. Dig. § 452.) 
3. INSURANCE. 

Where road grader blade was bent and side of vehicle was sprained, held, 
grader was “disabled” within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 452.) 
4. INSURANCE. 

Where insured, who had been riding on platform of road grader, was found 
lying in road and grader was shown to have struck rock, deduction that insured 
was riding in vehicle and thrown therefrom at time of accident /eld authorized. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. INSURANCE. 
Provisions of policy should be construed favorably to insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from District Court, Franklin County; Jay L. Downing, Judge. 

Action by Lester C. Sant, administrator of the estate of George Sant, Jr., 
deceased, against the Continental Life Insurance Company of St. Louis, Mo., 
to recover on life insurance policy. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

P. M. Condie, of Preston, and Gustin & Pence, of Salt Lake City, Utah, 
for appellant. 

J. A. Carver and Parker P. Carver, both of Pocatello, for respondent. 

Givens, C. J. 
_ _February 1, 1928, George Sant, Jr., took out with the appellant company a 
limited accident policy issued only to readers of the Deseret News of Salt Lake 
City. On November 24, 1928, while the policy was in force, he was injured in 
such a way that two days thereafter he died, and this action was instituted by 
his son, as administrator, to recover under subdivision A of part 2 of the policy, 
which provided as follows: 


(2,500 for loss of life) “By the wrecking or disablement of any automobile 
(motorcycles excepted) or horse-drawn vehicle not plying for public hire in 
which the insured is riding or driving or by being accidentally thrown from such 
wrecked or disabled automobile or vehicle.” 

At the conclusion of plaintiff's case the defendant presented no evidence, 


’ 


’ grader within 
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but moved for a nonsuit, which was denied; thereupon plaintiff moved for a di- 
rected verdict, which motion was granted. 

The only evidence as to the accident was given by Thomas J. Reeder and 
in substance is as follows: That Reeder was overseer of certain road work being 
done south of Treasureton on the day in question; that the deceased was employed 
in the same work and a little after noon, having secured his dinner, was com- 
ing up the road between North Treasureton and South Treasureton; that he 
was at that time riding upon a road grader, built on four wheels, with iron bars 
for spreaders, and a reversible blade swung underneath. The front wheels were 
about 2%4 feet apart, 2 feet high through the center, separated by an iron shaft; 
the rear wheels were about 3 feet in diameter, 7 feet between the front and 
rear wheels, connected with iron bars. On the rear part of the grader is a wooden 
platform about 1% feet square for the man who operates the grader to stand 
on, and on the front, a seat for the driver. The grader was drawn by four horses 
hitched on each side of the tongue on four horse eveners; that there are wheels, 
on the rear portion, about 4 feet above the platform on which the operator stands, 
which raise and lower the blade; that Mr. Sant, the deceased, was seen by the 
witness to be standing on the platform and at that time the grader was to go 
a distance of about 500 yards, where Mr. Sant and the driver would begin actual 
work on the road. The horses were walking fast, about five miles an hour, and 
after they had gone about 150 yards of the 500, the witness noticed the deceased 
lying on the ground. When he came up to him, the deceased complained of having 
been hit in the abdomen, was taken home, given medical attention, and, as stated 
above, died in two days. Examination of the grader and the scene of the acci- 
dent immediately after the accident disclosed that just at the place of the acci- 
dent the blade of the grader had hit a stone or rock in such a manner as to 
chip off a portion of the rock, throw the grader sideways, and so damage and bend 
the blade as to require its replacement thereafter and so sprain one side of the 
front axle that one of the wheels ran “kind of sideways.” At the time of the 
accident it was not being fully operated as a grader but was going along the 
road to the place where operation thereof as a grader would begin. 

Appellant contends that this grader was not a vehicle, that Sant was not 
riding im it, that it was not wrecked or disabled, and that there was no evidence 
that he was injured in it or thrown from it, and that the conclusion that he was 
injured in such a way as to entitle him to compensation under the policy is bas- 
ing a presumption upon a presumption. 

Appellant cites cases defining a vehicle, and with reference to the definition 
of the word “in” (A&tna Life Insurance Co. v. Vandecar [C. C. A.] 86 F. 282; 
London Assurance Corporation v. Thompson, 22 App. Div. 64, 47 N. Y. S. 830; 
Hendrick v. Employers’ Liability Assurance Corporation [C.C.] 62 F. 893; Van 
Bokkelen v. Travelers’ Insurance Co. of Hartford, 34 App. Div. 399, 54 N. Y. 
S. 307; 14 R. C. L. p. 1241), arguing that under the definition of the word “in” 
and the construction placed upon the contract in cases similar to the transaction 
herein, respondent was not “in” the grader. It is further urged that the doctrine in 
Sweaney & Smith Co. v. St. Paul Fire, etc., Insurance Co., 35 Idaho, 303, at 
page 316, 206 P. 178, 182, “Contracts of insurance should be considered in view 
of their general objects and the conditions prescribed by the insurers, rather than 
on the basis of a strict technical interpretation” should control, and that since 
this policy was an extremely limited travel and pedestrian’s policy, the word “in” 
should not be construed to mean “on.” 


In Sweaney & Smith Co. v. St. Paul Fire, etc., Insurance Co., supra, at page 
315 of 35 Idaho, 206 P 178, 182, it was declared, however, that insurance policies 
will be strictly construed against the insurer and liberally construed in favor of 
the insured; and that “a clause in an insurance policy being susceptible of more 
than one construction, the one most favorable to the insured will be adopted.” 

[1-3] Under the definition of a vehicle given in the authorities cited by appel- 
lant [39 Cvc. 1125; Webster’s Dictionary; 3 Bouv. Law Dict. 3389; 8 Words and 
Phrases, First Series, p. 7284; National Fire Insurance Co. of Hartford v. Elliot 
ic. C. A.J] 7 F. (2d) 522, at page 524, 42 A. L. R. 1121] that it is in substance 
“an instrumentality for transporting persons or things from place to place,” the 
grader at the time of the accident was being so used. City of St. Louis v. 
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Woodruff, 71 Mo. 92; Heib v. Town of Big Flats, 66 App. Div. 88, 73 N. Y. S. 
86; White v. Loades, 178 App. Div. 236, 164 N. Y. S. 1023. The deceased was 
apparently as much “in” the grader as one could be, and there is no dispute that 
it was horse drawn and that it was disabled to some extent, though not wrecked, 
but the terms “wrecked” or “disabled” are in the policy, in the alternative. 

[4, 5] Though the evidence as to the accident was circumstantial, the con- 
clusion that at the time of the accident the decased was riding in a vehicle and 
was thrown therefrom is not a presumption on a presumption but a legitimate 
deduction from such circumstancial evidence. Construing the provision of the 
policy under consideration most favorably to the insured, the evidence, there 
being no conflict therein whatever, clearly justified the court in instructing a 
verdict for the plaintiff on the basis that at the time of the accident, the grader 
was being used as a vehicle and the deceased was accidentally thrown from the 
same when it was disabled. 

It is unnecessary and we do not pass upon the question as to whether a road 
grader solely in operation as such would be a vehicle within the contemplation 
of the policy considered herein. 

The judgment is affirmed. Costs awarded to respondent. 

Budge, Lee, Varian, and McNaughton, JJ., concur. 


NICHOLS v. NEW YORK LIFE INS. CO No. 6626. 
Supreme Court of Montana. July 19, 1930. 
Rehearing Denied Sept. 26, 1930. 
292 Pacific Reporter 253. 

1. INSURANCE. : <— 

Plaintiff suing on policy containing provision for double indemnity for acci- 
dental death had burden of proving death was caused by external, violent, and 
accidental means. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 
2. INSURANCE. ; ; 

Death resulting from taking poison by mistake is from “external, violent and 
accidental means” within insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 529.) 
3. INSURANCE. 
Where insured’s death is shown as result of external and violent means and 
issue is whether it was due to accident or suicide, presumption is in favor of acci- 
dent. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 
4. INSURANCE. 

Presumption against insured’s suicide must give way to evidence to contrary, 
pointing to suicide with such certainty as to preclude any other reasonable hy- 
pothesis. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 
5. INSURANCE. 
Where evidence points overwhelmingly to insured’s suicide as cause of death, 
question is one of law for court. 
(For other cases, see Insurance, Dec. Dig. § 668[13].) 
‘, INSURANCE. 
Evidence held to show, as matter of law, death of insured, plaintiff's wife, 
resulted from suicide by taking strychnine. 
__ The evidence showed a quarrel between husband and wife in the morn- 
ing before husband left, that she obtained strychnine from a drug store 
and swallowed three capsules, expressing the wish she had taken more, 
and reluctance on her part to alleviate her condition, and that she implored 
divine forgiveness and forgiveness by her mother. 
(For other cases, see Insurance, Dec. Dig. § 665[6].) 
Appeal from District Court, Silver Bow County; Frank L. Riley, Judge. 
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Action by Ernest P. Nichols against the New York Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Cause remanded with directions. 

Charles R. Leonard and W. D. Kyle, both of Butte, for appellant. 

L. C. Myers and N. A. Rotering, both of Butte, for respondent. 

ANGSTMAN, J. 

Plaintiff secured a verdict and judgment for $2,000, with interest and costs, 
against defendant based upon a policy of insurance. Defendant’s motion for 
new trial was denied and it appealed from the judgment. 

The policy of insurance was issued on January 20, 1926, and insured the life 
of Maude B. Nichols, plaintiff’s wife. By the terms of the policy $1,000 became 
payable to plaintiff, beneficiary, if death resulted from natural causes, and $2,000 
if death resulted “directly and independently of all other causes from bodily in- 
jury effected solely through external, violent and accidental cause.” By the com- 
plaint recovery was sought of $2,000 under the double indemnity clause, the in- 
sured having died April 12, 1927. The complaint charged that “death resulted, 
directly and independently of all other causes, from bodily injury effected solely 
through external, violent, and accidental cause, to-wit; by the taking or swallow- 
ing of strychnine poisoning, by mistake and accident.” 

Defendant by answer admits that death occurred after the taking and swallow- 
ing of strychnine poisoning and denies the other allegations of the complaint 
above referred to. The answer sets forth, by way of an affirmative defense, that 
the policy of insurance contains this clause, “In event of self-destruction during 
the first two insurance years, whether the insured be sane or insane, the insurance 
under this policy shall be a sum equal to the premiums thereon which have been 
paid to and received by the company and no more,” and alleges that death resulted 
from self-destruction by the insured by taking and swallowing strychnine poison- 
ing with intent to take her own life. Defendant tendered to plaintiff and deposit- 
ed in court the amount paid by plaintiff to defendant as premiums on the policy. 
The reply admits that the policy of insurance contains the clause set forth in the 
answer and that defendant made the tender alleged, and denies the other allega- 
tions of the answer. 


The question presented to us is whether there was sufficient evidence to go 
to the jury and to sustain its verdict. 

Defendant contends that there was no evidence to sustain the allegation that 
death resulted from injury through “external, violent, and accidental cause,” or 
to support the charge that the strychnine poisoning was taken and swallowed “by 
mistake and accident.” Defendant’s contention is that all of the evidence in the 
case tends to support its charge that insured intentionally destroyed her own 
life. The question’ was raised by motion for a directed verdict at the close of 
all of the evidence, and by motion for a new trial. 

The evidence tending to show the circumstances under which the strychnine 
poisoning was taken and swallowed by insured was as follows: Plaintiff testi- 
fied that on the day of his wife’s death he was living in Butte and that he “got 
up about 8:30 or 9:00 o'clock” in the morning. He said: “It was the usual 
custom for Mrs. Nichols to wake up first; owing to the fact that a great deal of 
my work was night work, I slept late in the morning and she got up and built 
the fires. This morning she awakened and asked me, she said, ‘will you build the 
fire,’ and I said, ‘yes,’ and I got up and started the fire, and after the fire got 
going I told her to get up and get breakfast. She said to me, ‘you get break- 
fast this morning; you didn’t get breakfast for a long time,’ and I said I didn’t 
feel like cooking and I didn’t care to get breakfast.” She consequently prepared 
the breakfast. An altercation took place between plaintiff and his wife, she 
insisting that he should buy her a new hat for Easter, and he insisting that 
they could not afford it at that time. After the quarrel plaintiff said he “went 
over to the sink where she was washing dishes, and I said, ‘lets kiss and forget 
this stuff, and make up.’” She turned sideways and said, “I won’t kiss you.” He 
then left and went to his garage and worked on his car for about thirty or forty 
minutes, after which he went from place to place about the city, and at about 
midnight he boarded a street car and went home. He said: “In the daytime I 
recalled I had an argument with my wife, and I presume likely that was part of 
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the reason I stayed away all day, stayed away from lunch and dinner. * * * I 
presume when two people have an argument, there is more or less upset feeling 
on each side and that was the condition that caused it.” He admitted stating 
that he had stayed away until he thought she had gotten over her spell. He did 
not attempt to call his wife by telephone during the day. He had no recollec- 
tion of ever before, after returning from his work, staying away from home all 
day and up to midnight without giving her some notice. A short time after 
reaching home’he was informed by a neighbor that his wife had died at about 
midnight and was then in the undertaking parlors. He said his wife had been 
suffering from a oold for about three weeks previous to her death and had been 
taking different kinds of medicine, among which were aspirin, bromo-laxative, 
and epsom salts. A family medicine cabinet was maintained in the home con- 
taining a variety of medicines, among which were quinine capsules, but plaintiff 
said “there was no strychnine in the house to my knowledge and never was.” He 
inquired at a number of drug stores situated nearest his home as to whether they 
had any record of a sale of strychnine on the day in question, and could find 
no record of such a sale. 

Mr. and Mrs. John Douris, in behalf of plaintiff, testified that Mrs. Nichols 
had a cold at the time and prior to her death, for which she was taking a cough 
medicine. E. R. Slater, a friend and neighbor of Mr. and Mrs. Nichols, testify- 
ing for plaintiff, said he was called to the Nichols home by Mrs. Slater about 
5:30 in the afternoon of the day of Mrs. Nichols’ death, and Mrs. Nichols asked 
him to look for Mr. Nichols and she also said to him, “Ellis, what have I ever 
done to make me so sick?” 


Dr. Donald Worden, testifying for defendant, said that he was called to the 
Nichols apartment at about 2 p. m. on April 12. He found Mrs. Nichols in 
bed and extremely nervous. He had to obtain most of the history of her condi- 
tion from two other ladies who were present because, as he said, Mrs. Nichols 
“didn’t seem to want any attention at the time; she was hardly responsive, she 
was hard to question and hard to talk with at the time.” He was again called at 
4 o’clock and at this time he discovered signs of strychnine poisoning. At this 
time Mrs. Nichols was conscious and could be questioned and she “answered 
with seeming intelligence.” She then told him that she had taken three capsules 
which she said she had obtained at the corner drug store. One of the ladies 
present gave him a box containing three capsules, which upon examination were 
found to contain strychnine. One capsule was sufficient to cause death in an 
adult person. He said, “I asked Mrs. Nichols if these were the capsules she 
had taken, and I don’t remember if she told me she had actually taken the cap- 
sules, but she said she wished she had taken three more. Only in that reference 
did she indicate to me that the capsules she had taken were the same as those 
contained in this box.” On cross-examination he said, “I don’t believe she told me 
she took any strychnine.” 

Mrs. Benjamin Snoddy testified that she went to the Nichols home between 
1 and 1:30 o'clock in the afternoon of the day of Mrs. Nichols’ death. Mrs. 
Nichols was in bed suffering. She called a doctor, and after he arrived, Mrs. 
Nichols said she had taken three capsules, and that she said she wished she had 
taken two or three more. She found the box containing the capsules on the 
kitchen table. She said that Mrs. Nichols just prior to passing away said, 
“Please, mother, forgive me, and God forgive me.” 

Mrs. Ellis Slater testified that she saw Mrs. Nichols at about 11 o’clock on the 
day of her death. The witness occupies an apartment “a couple of doors” from 
the Nichols apartment and saw them every day. At about 11 o'clock in the 
morning of the 12th of April Mrs. Nichols came to the apartment of the wit- 
ness and said, “I had a big fight with that s. b.” She was then mad and so 
stated to the witness. She also said: “I am through with the world, all through. 
I am going to take poison and end it all.’ She next saw Mrs. Nichols in bed 
in the afternoon when called to the Nichols apartment by Mrs. Snoddy. Mrs. 
Nichols tried to get more of the capsules but the witness prevented her doing 
so. On cross-examination this witness admitted that she gave false testimony 
at the coroner’s inquest, and explained that she did so to protect Ernest Nichols. 

It will be observed from the foregoing synopsis of the evidence that there 
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is nothing in the record tending to show that the strychnine was taken by acci- 
dent or mistake. Plaintiff’s contention is that there is a presumption against 
suicide and in favor of accident. While this is not one of the presumptions 
specifically mentioned in our statutes, the adjudicated cases abundantly support 
the contention that such a presumption exists. 14 R. C. L. p. 1235. 


[1-3] The burden of proof rested with plaintiff to show that death was 
caused by “ external, violent, and accidental means.” Tuttle v. Pacific Mutual 
Life Ins. Co., 58 Mont. 121, 190 P. 993, 995, 16 A. L. R. 601. Death resulting 
from the taking of poison by mistake is from external, violent, and accidental 
means. Healey v. Mutual Accident Ass’n, 133 Ill. 557, 25 N. E. 52,9 L. R. A. 
371, 23 Am. St. Rep. 637. Where, as here, death is shown as the result of ex- 
ternal and violent means and the issue is whether it was due to accident or 
suicide, the presumption is in favor of accident. Whithers v. Pacific Mutual Life 
Insurance Co., 58 Mont. 485, 193 P. 566. We have then in this case a presump- 
tion of accident in favor of the plaintiff’s claim as against evidence of suicide 
supporting defendant’s contention. 


The precise question, then, is this: Does the presumption, when controverted 
by positive evidence, as here, make a sufficient case for the jury? 

Plaintiff contends that the case of Johnson vy. Chicago, M. & St. Paul Ry. Co., 
52 Mont. 73, 155 P. 971, is determinative of the question in favor of his conten- 
tion that the question is one for the jury. That case is not controlling here, 
for there a statute made the killing or injury of the live stock prima facie evi- 
dence of negligence on the part of the railroad company. There is no statute 
making proof of death prima facie evidence that it resulted from accident. But 
even as to statutory presumptions the rule is that the presumption “fades away 
in the fact of contrary facts.” (Welch v. All Persons, 85 Mont. 114, 278 P. 110), 
when they are so overwhelmingly against the fact presumed as to permit of 
but one reasonable and rational conclusion. 


Our attention has been directed by plaintiff to cases sustaining the conten- 
tion that the presumption in favor of accident is sufficient to carry the case to 
the jury, when the presumption is rebutted by evidence showing suicide or inten- 
tional killing. But in some of those cases there was strong circumstantial evi- 
dence supporting the presumption, and in others the presumption was not in fact 
controverted, while in still others the facts did not point to suicide as clearly as 
do those in this case. Here we have evidence of a quarrel between husband and 
wife of sufficient moment to cause the wife to reject the proposal of the husband 
to kiss and make up; that she obtained strychnine from the drug store, and swal- 
lowed three capsules, expressing the wish that she had taken more, reluctance on 
her part to submit to treatment by the doctor to alleviate her condition, and 
imploring divine forgiveness and forgiveness by her mother. All this appears 
aside from the testimony of Mrs. Slater, which it is urged should be rejected. 
This evidence leads but to the one reasonable conclusion of suicide. 


Even the evidence of plaintiff tends to overturn rather than support the pre- 
sumption. Plaintiff's evidence, while showing that Mrs. Nichols was suffering 
with a cold at and prior to the time of her death and that she was taking medi- 
cines to break up the cold, tends also to show that the strychnine capsules were 
not taken by mistake because, according to his own testimony, there were no 
strychnine capsules kept in the house which might have been mistaken for quinine 
or other capsules. Also, the statement, “What have I ever done to make me so 
sick,” shown by plaintiff's witness Slater to have been made by Mrs. Nichols 
after taking the poison, does not, as contended by plaintiff, show that she was 
not aware of the fact that she had taken poison. This statement, taken in con- 
nection with the other undisputed facts, is reconcilable with the fact of suicide 
and does not support the claim of accident or mistake. She might have thought 
that self-destruction by swallowing strychnine would not result in a period of 
sickness, particularly when three capsules were taken, while one was sufficient 
to cause the death of an adult. 

[4, 5] The presumption against suicide must give way to ‘evidence to the 
contrary where it all points to suicide as the cause of death with such certainty 
as to preclude any other reasonable hypothesis. And when the evidence points 
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overwhelmingly to suicide as the cause of death, the question becomes one of 
law for the court and not a question to be submitted to the jury. 


The Supreme Court of Nebraska, in Hardixger v. Modern Brotherhood of 
America, 72 Neb. 860, 101 N. W. 983, 103 N. W. 74, 75, in holding that death 
in that case resulted from suicide, as a matter of law, used language which may 
well be applied to the facts here. It said: “It may be stated at the outset that 
self-destruction is not to be presumed. In other words, the presumption arising 
from the general conduct of mankind is that a sane person will not destroy his 
own life. But this is a rebuttable presumption, and easily yields to physical facts 
clearly inconsistent with it. It is not proof, nor does it stand in the way of 
proof, and, when sufficient evidence is introduced to overcome this legal presump- 
tion, it disappears. On mature reflection, we are of unanimous opinion that the 
proof in this case clearly overthrows the presumption above mentioned, and ex- 
cludes all probability of death by an accident or by the hand of another. The 
undisputed facts and circumstances in this case lead naturally and rationally to 
but one inference, and that is that George S. Hardinger shot himself intention- 
ally. It seems to us that no other fair, just, or reasonable conclusion is possible. 
When the facts naturally and reasonably lead the mind to but one conclusion, 
there must be something in the circumstances, something somewhere in the evi- 
dence, to suggest murder or accident. No circumstances can be pointed out con- 
sistent with the use of the weapon, for some unexplainable purpose, from which 
accidental shooting probably resulted; to indulge in such inference is to engage 
in fanciful conjecture. The basis of such a conclusion is not to be found in 
the evidence, but if it exists at all it is altogether outside of it, and is a guess, 
a surmise, or a conjecture. No fact or cirumstance can be pointed out in the 
evidence which indicates that the use made of the revolver by Hardinger was 
accidental, and there is nothing in the record from which a presumption of death 
by murder can be justified. There is no conflict in the evidence; it all points 
unmistakably and clearly to death by suicide. Any other conclusion would out- 
rage all reason; and had the question been left to the jury, and had that body 
found otherwise, its finding would have been set aside as against the evidence. 
A verdict of the jury for the plaintiff in this case would have had no basis except 
mere conjecture. In such a case it is the duty of the court to treat the matter in 
question as one of law, and direct the proper verdict.” 

As stated by the Supreme Court of Wisconsin, in Agen v. Metropolitan Life 
Insurance Co., 105 Wis. 217, 80 N. W. 1020, 1022, 76 Am. St. Rep. 905: “It is 
said that the legal presumption is that the circumstances which caused Griffin’s 
death was the result of accident or some outside human agency, and that is true. 
But it is a rebuttable presumption and easily yields to physical facts clearly incon- 
sistent with it.” To the same effect are New York Life Insurance Co. v. Watters, 
154 Ark. 569, 243 S. W. 831; Supreme Lodge, Knights of Honor v. Fletcher, 78 
Miss. 377, 28 So. 872, 29 So. 523; Fletcher v. Sovereign Camp Woodmen of 
World, 81 Miss. 249, 32 So. 923; Life & Casualty Insurance Co. v. Andrews, 149 
Miss. 306, 115 So. 548; Richey v. Woodmen of the World, 163 Mo. App. 235, 
146 S. W. 461; Newland v. Modern Woodmen of America, 168 Mo. App. 311, 
153 :-S. 1097; Brunswick v. Standard, etc., Co., 278 Mo. 154, 213 S. W. 45, 
7 A. L. R. 1213; Clemens v. Royal Neighbors of America, 14 N. D. 116, 103 N. 
W. 402, 8 Ann. Cas. 1111; Green v. New York Life Insurance Co., 192 Iowa, 
32, 182 N. W. 808; Inghram v. National Union, 103 Iowa, 395, 72.N. W. 559; 
Mutual Life Insurance Co. v. Hayward (Tex. Civ. App.) 27 S. W. 36; New 
York Life Insurance Co. v. King, 28 Ga. App. 607, 112 S. E. 383; Deweese v. 
Sovereign Camp, W. O. W., 110 Kan. 434, 204 P. 523; Texas Life Insurance Co. 
v. Childress (Tex. Civ. App.) 204 S. W. 1035; New York Life Insurance Co. v. 
Weaver (C. C. A.) 8 F.(2d) 680; Mutual Life Insurance Co. of New York v. 
Gregg (C. C. A.) 32 F.(2d) 567; Planters’ Bank v. New York Life Insurance Co. 
‘c. C. A.) 11 F.(2d) 602; AXtna Life Insurance Co. v. Alsobrook, 175 Ark. 523, 
299 S. W. 743. 


(6] It is also contended by plaintiff that the testimony of Dr. Worden and 
Mrs. Snoddy was impeached or the witnesses were discredited by reason of dis- 
crepancies between their testimony given at the trial and before the coroner, and 
for that reason it was for the jury to say whether their testimony should be 
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believed. We have carefully considered the entire testimony of these witnesses 
and find that this contention cannot be sustained. There was no variance be- 
tween the testimony given by these witnesses at the trial and at the inquest. In 
some particulars their testimony is more complete at the trial than before the 
coroner, but that is accounted for by the fact that questions were propounded 
to them at the trial which were not asked of them at the inquest. The rule is 
that uncontradicted credible evidence may not be disregarded. Sylvain v. Page, 
84 Mont. 424, 276 P. 16; Laundreville v. Mero, 86 Mont. 43, 281 P. 749. 

[7] We think the evidence points unerringly to suicide as the cause of death. 
The court erred in denying the motion for directed verdict. 
The cause is remanded, with directions to set aside'the judgment and to enter 
a judgment for plaintiff for the amount of the premiums paid by him to defend- 
ant; defendant to be allowed its costs on appeal. 

Callaway, C. J., and Matthews, Galen, and Ford, JJ., concur. 





OGLESBY v. MASSACHUSETTS ACC. CO. (two cases). 

Supreme Court, Appellate Division, Second Department. Sept. 29, 1930. 

244 New York Supplement 576. 
2. INSURANCE. 

Insurer, accepting renewal premiums after filing defense of fraud, waived 
defense, though fraud was not determined by judgment. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

3. INSURANCE. 

Recovery on policy insuring against disability preventing work as physician 
held not reducible by policies not disclosed insuring against disability prevent- 
ing any work’ (Insurance Law, § 107, subd. 17). 

Disability policy sued on provided that recovery should be reduced 

by amount of other insurance covering same loss not disclosed to in- 

surer as provided by Insurance Law, § 107, subd. 17. Policy in suit pro- 

vided for coverage in case of disability from accidental injury or disease 
which necessarily, wholly, and continuously disabled insured from per- 
forming every kind of duty pertaining to his occupation or business. 

Riders attached to other insurance policies, not disclosed to insurer 

sued, provided for indemnity on proof that insured has become totally 

and permanently disabled preventing him from engagnig in any occupa- 
tion or profession or performing any work for compensation. 

(For other cases, see Insurance, Dec. Dig. § 531%.) 

Appeal from Supreme Court, Kings Cosnty. 

Separate actions by James V. P. Oglesby against the Massachusetts Acci- 
dent Company. From separate judgments of the Supreme Court in favor of the 
plaintiff entered upon verdict of a jury, defendant appeals, and from an order 
denying defendant’s motion for a new trial in each action, defendant appeals. 
Judgment in action No. 1 is for $1,670.60 and in action No. 2 is for $22,418.35. 

Affirmed in each case. 

Argued before Lazansky, P. J., and Rich, Young, Scudder, and Tompkins, JJ. 

Frederick N. Van Zandt, of New York City (Edmund I. Read, of Brooklyn, 
on the brief), for appellant. 

William A. Wight, of New York City, for respondent. 

Youns, J. 

This litigation has been in the courts since 1922. Each of the above actions 
was brought upon the same policy of insurance issued by the defendant to the 
plaintiff, which provided for the payment to the plaintiff of $50 per week in 
case of disability resulting from bodily injuries or disease preventing him from 
performing any and every kind of duty pertaining to his occupation or busi- 
ness. \Plaintiff is a physician. The policy sued upon was issued on June 15, 
1920, and plaintiff claimed disability from disease in September, 1922. Action 
No. 1 was begun on December 22, 1922, in which plaintiff demanded judgment 
for the sum of $550; same being weekly indemnity of $50 from the time of his 
disability to the commencement of said action. 

On July 25, 1925, action No. 2 was brought to recover the amount of weckly 
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indemnity of $50 per week from the time covered by action No. 1. The de- 
fenses interposed in each action were that the policy was secured by fraud, 
false representations and warranties, and in particular, that the plaintiff, in his 
written application, had falsely stated that he was not then nor had he ever 
suffered from syphilis. 

Action No. 1 was tried in 1923 and resulted in a verdict for the plaintiff. 
On Decmber 17, 1925, this court reversed this judgment on the ground that the 
finding of the jury that the plaintiff was not suffering from syphilis on June 15, 
1920, when he applied for the insurance in question, was contrary to the evi- 
dence. 

In October, 1926, both actions were tried together, and resulted in a verdict 
in favor of the defendant, the jury having answered specific questions to the 
effect that plaintiff was suffering from syphilis at the time he applied for the 
insurance in question. Upon appeal, on April 12, 1929, this court reversed the 
judgments entered in favor of the defendant as a result of this trial, stating 
that the reversal was in the interests of justice because the question as to 
whether the defendant had not waived the defense of fraud was not submitted 
to the jury. 

Thereafter, on December 10 and 11, 1929, both actions were again brought 
on for trial and resulted in verdicts in favor of the plaintiff for the full amount 
claimed in each action, and the defendant now appeals from the judgments en- 
tered upon said verdicts. 

The trial justice allowed the jury to render a general verdict and also sub- 
mitted the following specific question for the jury to answer, to wit: “Did the 
plaintiff, on September 18, 1922, suffer a disability from disease so that since 
that date he has been continuously prevented thereby from engaging in any 
and every kind of duty pertaining to his occupation or business?” 

The jury answered this question in the affirmative and found a general 
verdict in favor of the plaintiff in action No. 1 for $780 and in action No. 
for $22,943. 


There is ample eviden-e in the record to support the finding of the jury that 
the plaintiff was totally disabled on September 18, 1922, within the meaning of 
the policy sued upon. The appellant does not question this. 

The first point made by the appellant is that the plaintiff made false repre- 
sentations in his application for insurance in stating that he was not suffering 
from syphilis at the time of the application and that he had never suffered from 
that disease, which preclude any recovery by him in these actions, and that the 
court should have dismissed the complaints on this ground. 

Upon this point, I think it is sufficient to call attention to the fact that this 
court reversed the judgment obtained in the first cause of acion because the 
finding of the jury to the effect that plaintiff was not suffering from syphilis at 
the time of the application for insurance was against the weight of the evidence, 
and the present record is much stronger against the plaintiff on this question 
than was the record upon the former trial. Plaintiff claimed disability on Sep- 
tember 18, 1922, at which time it is conceded that he was suffering from loco- 
motor ataxia. Plaintiff admits that, as far back as 1906, he believed he was 
suffering from syphilis which he contracted while treating a patient. Dr. Mac- 
Phee, who testified for the plaintiff at the first trial and was called by the de- 
fendant upon this trial, testified that the cause of plaintiff’s locomotor ataxia 
was syphilis, and Dr. Townsend and Dr. Morton, defendant’s experts, testified 
that the only cause of locomotor ataxia is syphilis. 

It is apparent, therefore, that these judgments should be reversed upon this 
ground, were it not for the very important issue of waiver presented by the 
record. In this connection, it will be recalled that this court reversed judg- 
ments in these cases in 1929 because this question of waiver which we deemed 
most important was not presented to the jury. 


The trial justice presented this issue upon the present trial in the following 
language 

The counsel have argued to you about waiver. I don’t know how much 
the average juror knows about the legal doctrine of waiver. I am going to try to 
make it clear to you, if I can, and I am not sure that I will be successful. Take 
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this case, for instance, that the parties made a contract. One party said that 
that contract.was void because of a false statement or misrepresentation. It 
would be true that if there was a false statement or representation ,the contract 
was at an end, it was no good the moment that the party who had been de- 
frauded by it asserted his rights. The contract was not like many contracts 
of insurance that the insurance company may cancel if it wants to without 
giving any reason. They often have those provisions in their policies, that an 
insurance policy can be cancelled by the company any minute and without giv- 
ing a reason at all. This was not one of that kind. This policy permitted the 
plaintiff to renew it from year to year, and as long as he paid the premium, 
the policy was not cancellable at the wish of the insurance company without 
reason. But any contract induced by fraud or deceit or by misrepresentation 
may be cancelled at any time, and the courts will cancel the contract, if an 
action is brought to set aside a contract or rescind it on the ground of fraud or 
misrepresentation. The courts have power to set aside the contract, so just 
as soon as the defendant discovered, during these years, that it had been im- 
posed upon, it could either have said, ‘We will not renew the contract any more’ 
or it could have brought an action to rescind it and the contract would have 
been at an end. But the law of waiver, in substance, is this, that if a man knows 
of a wrong or a fraud, and he has received a benefit under the contract that 
was induced by that wrong or fraud, he may take his choice; he may cancel the 
contract, or he may continue it, and if he continues it, knowing of the fraud, 
then there is what we call a waiver, and he has closed his own mouth from 
saying that there is a fraud, after he has received benefits under it, lived under 
it, ratified it and confirmed it, knowing that it was fraudulent, and the courts 
will not hear him when he then comes in to say, ‘This contract was induced 
by fraud.’ 


“The first action on this policy was brought in the latter part of 1922 for 
a comparatively small sum of weekly payments. The defendant put in an an- 
swer to that action along in the latter part of 1922 or the early part of 1923, 
and set up this fraud, that is, misrepresentation, and called it by the shorter 
term, fraud. Strictly, it is not fraud, but it amounts to that. So it knew then 
that the answer of the assured to the question was not true, or thought it was 
not true. We are trying two actions together here, and treating them both as 
one, as the counsel desire. Then another action was brought later setting up a 
demand for recovery for a longer period, and again the same answer, in sub- 
stance, was interposed and yet the plaintiff renewed his contract each year and 
paid the premium and the defendant accepted it, as the company by its represen- 
tative, the counsel here, has very frankly said. Now if the company knew that 
this man had syphilis and understood that it could cancel the policy, and yet 
it was receiving the premium after it knew that there had been fraud or false 
representations or misrepresentations in the application, or a false warranty, then 
it has adopted the contract as it stood and it has waived its right to assert that 
defense. So, even if you say that the plaintiff had syphilis when he made the apph- 
cation for the policy, if you find that the defendant, under the rules that I have 
given you, knowingly proceeded to take premiums thereafter, knowing that there 
had been misrepresentation, then you may say that it has waived its defense and 
is standing on the contract as it was written, regardless of that representation or 
that answer in the application.” 


This charge was apparently satisfactory to both sides. No exception was 
taken to it, and the defendant’s counsel did not request any further or different 
charge upon the question of waiver. The defendant conceded at the trial that 
seven annual renewal premiums were accepted and retained by the defendant, 
the first one of these having been received on June 15, 1921, and thereafter the 
renewal premiums were paid by the plaintiff and accepted by the defendant an- 
nually. The policy was what is known as a noncancelable policy, and the plain- 
tiff had the right to renew it annually as long as he wished. The trial justice 
was of the opinion that, inasmuch as the defendant admitted the receipt and 
retention of these annual premiums, there was a waiver of the defense of fraud 
set up by the defendant as a matter of law, but he stated that, in deference 
to the decision of the Appellate Division, he submitted that question as one of 
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fact and no harm had come of it because the jury’s finding coincided with the 
opinion of the court. Upon this appeal, the chief argument made by the ap- 
pellant is that there was no waiver of this defense on the part of the defendant. 
It is contended that, as to action No. 1, there cannot possibly be any waiver on 
the part of the defendant of this defense; that there is no evidence that the 
defendant was aware of plaintiff's fraud until he filed his claim of disability in 
September, 1922. At this time, defendant had received and retained two re- 
newal premiums, one paid June 15, 1921, and the other June 15, 1922, without 
knowledge or suspicion of any fraud on the part of plaintiff. The first action 
was commenced on December 22, 1922, and defendant’s answer was served Feb- 
ruary 26, 1923. In this answer, the defendant set up, by way of defense, the 
false statement referred to in the application, having become aware of it first 
by plaintiff’s claim of disability, made in September, 1922. In this action, the 
plaintiff served a reply on April 24, 1923, claiming estoppel and waiver of this 
defense. The appellant asserts that there could be no estoppel or waiver at this 
time by reason of the acceptance of the two renewal premiums mentioned be- 
cause these premiums had been received by the defendant without knowledge 
of plaintiff's fraud. There could only be a waiver as to this cause of action if 
plaintiff proved that these two premium payments had been received with 
knowledge of the fraud and that plaintiff failed to make any such proof. So 
far as I can discover, there is no such proof in the record, and this question, 
now raised by the appellant for the first time on appeal, presents a most in- 
teresting situation. It, of course, refers only to action No. 1. Action No. 2 
was not commenced until 1925, and the same defenses were interposed by the 
defendant and a similar reply by the plaintiff, claiming waiver and estoppel, 
but, of course, as to action No. 2, it is clear that payments of annual premiums 
were received and retained by the defendant with knowledge of plaintiff's fraud, 
so the argument now made as to action No. 1 does not apply to action No. 2. 
The question presented is this: Conceding that the two payments of renewal pre- 
miums made by the plaintiff to the defendant in 1921 and 1922 were accepted 
and retained by the defendant without any knowledge on its part of plaintiff's 


fraud, does the fact that defendant thereafter accepted the annual premiums 
without objection constitute a waiver of the defense of fraud so far as action 
No. 1 is concerned? 


[1] Assuming that action No. 1 was being tried separately, would evidence 
that the defendant had accepted renewal premiums from 1923 to 1927 be com- 
petent evidence in that action to show a waiver on the part of the defendant 
of the fraud alleged against the plaintiff? It seems to me that such evidence 
ought to be regarded as proper even in an action at law in a case of this kind, 
for it certainly shows defendant’s attitude towards the policy in suit, but no 
authority seems to be cited by either side upon this question. However, I 
think there is another answer upon this point. These cases were tried together 
by consent of counsel. Upon the trial, plaintiff asked that payments be made 
ta him up to the date of trial and there was no objection to that. The court 
charged the jury that counsel were willing that, in case plaintiff succeeded, the 
recovery should be at the rate of $50 per week up to the time of the trial. This 
question now argued so earnestly by the zppellant as to the defense of waiver, 
so far as action No. 1 is concerned, was never raised at the trial. The charge 
of the court, which I have set out above, made no distinction between the two 
actions in this respect. The doctrine of waiver was applied equally to both 
actions and in the same manner; the court charging that, if the defendant ac- 
cepted and retained the renewal premiums with knowledge of plaintiff’s fraud, 
such action amounted in law to a waiver of the defense of fraud. Defendant's 
counsel accepted this charge and made no request for a further charge upon 
the subject of waiver and did not point out to the court that there could be 
no waiver in action No. 1 because the two premiums had been received without 
knowledge of plaintiff’s fraud. He acquiesced in the charge as made, and [ 
think it became the law of the case and that the appellant is in no position to 
raise the question upon this appeal. 

[2] Although the appellant recognizes the distinction between action No. | 
and action No. 2 so far as waiver is concerned, it still contends that there was 
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no waiver on the part of the defendant in action No. 2. It is argued that there 
can be no waiver without a voluntary abandonment of a known right, and that, 
when the defendant accepted the renewal premiums during the seven years re- 
ferred to, it did not know for a certainty that there had been misrpresentation 
on the part of the plaintiff as to his physical condition; that there was not such 
full knowledge of the facts in this respect as to constitute a waiver. Plainly, 
there is no merit in this contention. If there is anything to the argument, it 
might be said that the question was one of fact for the jury, and in the case 
before us it was submitted to the jury as a question of fact although against the 
judgment of the trial justice. The record shows that the defendant interposed 
the defense of false representations on the part of the plaintiff in action No. 
1. It did this early in 1923, yet, after this date, kept on receiving and accepting 
the annual renewal premiums from the plaintiff, and each year in terms re- 
newed the policy for the current year. Under such circumstances, I do not 
think it can be said that there was no waiver because defendant did not cer- 
tainly know, that is, by judgment of a court, that false representations had been 
made by the plaintiff. During all this time, the defendant might have brought 
an action to rescind this policy on the ground of fraud. Instead of that, by 
affirmative action, the defendant kept on renewing the policy year by year. I 
am satisfied that there was a clear waiver of this defense of fraud after plain- 
tiff’s claim of disability was made in September, 1922. 

One other point must be considered. After the verdict had been rendered, 
defendant’s counsel made a motion that the court apportion the recovery by 
reducing the amount of the judgments to $11,389.48 for the reason that the record 
disclosed that the insured carried insurance in other companies covering the 
same loss. It appears that the policy in suit, while providing for the payment 
of $50 per week for total disability, made this provision subject to the modifi- 
cation contained in Standard Provision No. 17. This provision is as follows: 

“17. If the Insured shall carry with another company, corporation, associa- 
tion or society other insurance covering the same loss without giving written 
notice to the company, then in that case the company shall be liable only for 
such portion of the indemnity promised as the said indemnity bears to the total 
amount of like indemnity in all policies covering such loss, and for the return 
of such part of the premium paid as shall exceed the pro rata for the indemnity 
thus determined.” 

This provision is taken verbatim from section 107, subd. 17, of the Insurance 
Law of the State of New York. 


The question of coinsurance was not submitted to the jury, but was re- 
served by the trial court, and, thereafter, defendant’s motion for apportionment 
was denied. 

The record contains a reference to the other policies held by the plaintiff 
at the time of the trial. They were both issued by the National Life Insurance 
Company of Montpelier, Vt. It appears that these two policies were life in- 
surance policies, but contained riders providing for payment in case of dis- 
ability through accident or disease. 


[3] The appellant claims that it is apparent from these riders that they 
covered the plaintiff for the same loss provided for in the policy in suit, and 
that therefore plaintiff’s loss should be apportioned and the judgments reduced 
as stated. There is no claim that plaintiff ever gave written notice to the de- 
fendant that he had these other policies of insurance. He was permitted to 
testify that the agent who filled out his application for insurance with the de- 
fendant instructed him to state that he had no other insurance, the agent telling 
him that the policies were life insurance policies and that the riders did not 
change their nature. Plaintiff said that he told the agent all about these two 
other policies. I doubt the efficacy of this testimony. However, I am of the 
opinion that there is no merit in this point for the reason stated by the trial 
justice, to wit, that it was not shown that the idenical loss of plainiff was 
covered by these other policies. This appears when we examine the language 
of the several policies. The policy in suit provides for coverage in case of 
“disability from accidental injury or disease which necessarily wholly and con- 
tinuously disables him [plaintiff] from the performance of any and every kind 
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of duty pertaining to his occupation or business.” The language of the riders 
attached to the two other policies issued by the National Life Insurance Com- 
pany provides for indemnity upon proof that plaintiff “has become totally and 
permanently disabled by bodily injury or disease, so that he is and will be 
thereby permanently and continuously prevented from engaging in any occupa- 
tion, or profession, or performing any work for compensation gain or proiit 
and that such disability has then existed for not less than sixty days.” 

It is plain from a reading of the above provisions that these policies with 
the National Life Insurance Company did not cover the same loss as the policy 
in suit. The policy sued upon is much more favorable to the plaintiff. It pro- 
vides for payment for a disability that merely prevents his performing his duties as 
a physician, while the other policies provide for payment only in case of total dis- 
ability from the performance of all work in any occupation. 

The judgment and order in each case should be affirmed, with one bill of 
costs to the respondent. All concur. 


UNION INDEMNITY CO. v. GAINES. 
Court of Appeals of Ohio, Cuyahoga County. May 26, 1930. 
173 Northeastern Reporter 29. 
1. INSURANCE. 
In action on accident policy, evidence held to justify finding insured died from 
bodily injuries caused by accidental means. 

It was conceded that the insured weighed 200 pounds and was knocked 
off his wagon by collision, and that he died within ten days thereafter, and 
the medical evidence indicated that despite the various ailments from which 
insured was suffering, he would in all probability have continued to live 
for a considerable time, and that the violent falling caused by the collision 
brought about his death. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
2. INSURANCE. | 

_ Evidence in action on accident policy justified finding there was waiver of 
omission of proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

3. INSURANCE. 

Failure to bring action on accident policy within two years from accident, as 
required by policy, did not constitute bar, where insurer did not deny liability until 
after two years and the postponing to bring suit was had at the request of the 
insurance company. : 

_ The insurer held out hope of adjustment and asked for an extension 

of time on several occasions, and did not definitely reject the claim until 

two-year period provided by the policy had finally elapsed. 

(For other cases, see Insurance, Dec. Dig. § 623[3].) 

_ Action by Lucille Gaines against the Union Indemnity Company. Judgment 
for plaintiff, and defendant brings error.—[By Editorial Staff.] 

Affirmed. 

_A._E. Sweigert and Lieghley, Halle, Haber & Berick, all of Cleveland, for 
plaintiff in error. 

Alexander H. Martin, of Cleveland, for defendant in error. 

LEVINE, J. 


The parties stood in reverse order in the municipal court. Defendant in error, 
Lucille Gaines, recovered a judgment against plaintiff in error upon an accident 
policy for the death of her husband, which she alleged was caused by accidental 
means. The material language of the policy is: “Against the effects of Bodily In- 
juries, caused solely and independently or all other causes by external, violent and 
accidental means, (suicides, sane or insane excepted), which bodily injuries or 
their effects shall not be caused wholly or in part, directly or indirectly by any dis- 
ease, defect or infirmity, and which shall from the date of the accident result in 
continuous disability.” 

Plaintiff in error for its answer set up three defenses: 

“1. That the death was not caused solely and wholly by accidental means. 





Acc. | Union Indemnity Co. v. Gaines 185 


“2. That plaintiff failed to file proof of loss within ninety days after the 
death, as required by Section 7 of the policy. 

“3. That the plaintiff failed to file her action within the two-year limitation 
provided by Section 14 of the policy.” 

Defendant in error replied setting up matters which she claimed constituted a 
waiver on the part of the company. All the evidence in the case was offered by 
defendant in error. Plaintiff in error offered none except the exhibits. 

It is the contention of plaintiff in error that neither the pleading nor the 
proof entitled defendant in error to recover. The following facts appear from 
the record: 

“On November 12, 1925, between six and seven P. M., decedent was driving a 
lumber wagon west on Euclid Avenue (14). It was a low wagon, only three and 
a half feet from the ground (33). When he reached the point near Adelbert Road 
a machine struck the rear of the wagon and apparently threw decedent off the wagon 
to the pavement. The driver of the automobile got out as decedent was starting 
to get up and helped him up: The only injury then apparent was a cut on the 
hand (21). He was fully conscious (22), and was ‘able to stand straight when 
picked up’ (29). The automobilist and decedent both got into a cab and drove 
over to the Police Station where they stayed a short time and gave their report of 
of the accident. From the Police Station decedent himself drove the wagon in 
to the barn (33). This accident occurred on Wednesday or Thursday of the 
week. Decedent went back to work the week following the accident and worked 
the entire week (38). On November 23, 1925, he suddenly dropped dead. * * * 

“A coroner’s autopsy was performed. The report of the coroner which was 
introduced by the plaintiff disclosed that his sudden death was due to chronic 
myocarditis (inflammation of the muscular walls of the heart); chronic aortitis 
(inflammation of the great artery which carries the blood from the heart); Ar- 
teriosclerosis; closure of the coronary artery (formation of blood clot in the right 
coronary artery) ; and chronic interstitial nephritis (a kidney disease).” 

All this occurred in 1925. In the middle of 1927 new counsel was employed and 
the correspondence which is attached as exhibits was exchanged between the par- 
ties. Plaintiff in error relying upon these facts herein narrated contends that the 
bodily injuries resulting in the death of the insured were not caused solely and in- 
dependently of all other causes by external, violent, and accidental means; that 
the various diseases from which he was suffering were at least in part responsible 
for his death. 

[1] In our opinion the sequence of events detailed in the record justifies a 
finding that the insured died as a result of bodily injuries caused solely and inde- 
pendently of all other causes by external, violent, and accidental means. It is con- 
ceded that the assured weighed two hundred pounds and was knocked off his wa- 
gon by a collision, and that within ten days thereafter he died. 
~The medical evidence introduced in this case indicates that despite the various 
ailments from which the assured was suffering-he would in all probability have con- 
tinued to live for a considerable time thereafter, and that the violent falling caused 
by the collision brought about his death. 


[2] As to the assignment of error that the plaintiff failed to file proof of 
loss within ninety days after the date of death, we find on page 90 of the record, 
the following stipulation of counsel: “We are agreed that we were served with no- 
tice. Our conduct was such that we admit we were served notice. We admit it 
in our statement of defense.” 

On page 85 of the record, defendant in error Mrs. Gaines testified as follows: 
“They refused to give me the blanks, but they said they would take care of it.’ 
In our opinion this evidence justified the trial court in finding that there was a 
waiver of the omission of proof of loss. 


[3] We are now brought to the last and most important assignment of error, 
namely, that the plaintiff failed to file her action within the two-year limitation 
provided by section 14 of the policy. It may be taken as an established fact that 
suit was not filed until the expiration of the period of limitation provided for in 
the policy. Defendant in error, however, relies upon what is termed “waiver by 
conduct.” 

The correspondence disclosed a course of dealing in which the company was 
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called upon to pay the amount of the policy, and no decision was reached by the 
company until the two-year limitation had elapsed, when it definitely stated that 
the claim would not be honored. The company did not deny liability, but at all 
times stated that it needed more time for investigation. 

From November 23, 1925, which is the date of the death of the assured, until 
July 2, 1928, the company constantly asked for further time to investigate; time 
to locate lost records; time to make its final decision. When the period of limita- 
tion provided for in the policy had finally elapsed by a good margin the company 
on July 2, 1928, finally made a definite statement rejecting the claim. We hold 
that the defendant in error was not required to sue until the insurance company 
finally rejected the claim, and that the action is not affected by lapse of time, for 
the reason that the postponing of bringing suit was at the request of the company. 

The following authority supports this last statement of the law: 

“The general statute of limitations of actions on contracts applies and or- 
dinarily may be pleaded by the company as a defense to an action on a life insur- 
ance policy, except where a special limitation on such an action is prescribed 
either by special provisions in the policy or by special statute, and except where 
the company has waived or is estopped to plead the statute of limitations, as where 
it leads a party to delay the bringing of suit or to dismiss a suit already pending, 
by holding out hope of adjustment, or by making promises to pay.” 

When the company held out hope of adjustment, the defendant in error was 
justied in waiting until the company’s final decision. It asked for an extension of 
time on several occasions, and it would be inequitable to permit the company to 
assert the defense of the two-year limitation, because clearly the postponing of 
bringing suit was had, if not at the express, at least at the implied, request of the 
company. There is, in our opinion, clearly a waiver by conduct on the part of 
the company. 

We find no error in the record, and the judgment is affirmed. 

Vickery, P. J., and Sullivan, J., concur. 


STANDARD ACC. INS. CO. v. BAKER. No. 19591. 
Supreme Court of Oklahoma. Sept. 23, 1930. 
291 Pacific Reporter 962. 
1. INSURANCE. 
Admissibility of statements as part of -res geste should largely be left tu 
trial court’s determination under circumstances of particular case. 
Syllabus by the Court. 

“The question of the admissibility of statements as part of the 
res geste is largely determined by the facts and circumstances of each 
case and should, in a great measure, be left to the determination of the 
trial court.” Maryland Refining Co. v. Snider, 120 Okl. 116, 251 P. 989 
(For other cases, see Insurance, Dec. Dig. § 648[2].) 

2. INSURANCE. 
Verdict reasonably supported by evidence will not be reversed on appeal for 
insufficiency of evidence. 
Syllabus by the Court. 

The appellate court will not in a Jaw case reverse a cause because of 
the insufficiency of the evidence, if there is any evidence which rea- 
sonably tends to support the verdict of the jury. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 
3. INSURANCE. 
Each instruction need not give all law of case, but all instructions must be 
read together. 
Syllabus by the Court. 

It is not necessary in each instruction given to the jury to give all 
the law of the case. The instructions must be read together, and when 
read together, if they harmonize and give a correct statement of the 
law to the jury, the cause will not be reversed by reason of the insuffi- 
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ciency of one instruction, though the instruction assailed is not com- 

plete and comprehensive within itself. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 

Additional Syllabus by Editorial Staff. 

6. INSURANCE. 

Evidence that assured died from rough ireatment received from “hijackers” 
held to make prima facie case of accidental death within policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Commissioners’ Opinion, Division No. 2. 


Appeal from Superior Court, Pottawatomie County; Leander G. Pitman, 
Judge. 

Action by Lettie E. Baker against the Standard Accident Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

E. C. Stanard, M. L. Hankins, and Leonard Carey, all of Shawnee, for plain- 
tiff in error. 

Saunders & Emerick and J. Knox Byrum, all of Shawnee, for defendant in 
error. 

EacietTon, C. 

Lettie E. Baker brought suit against Standard Accident Insurance Com- 
pany on insurance policy for the accidental death of her husband, the assured 
The policy provided for protection “against loss resulting from bodily injuries 
effected directly, exclusively and independently of all other cause through ex- 
ternal, violent and accidental means. * * *” The jury returned a_ verdict 
for the plaintiff on the policy for $2,000, and judgment was entered thereon. 
Defendant appeals. 

This case was before this court on the pleadings in Baker vy. Standard Acci- 
dent Insurance Co., 122 Okl. 43, 250 P. 787. 

The insurance company urges three propositions for reversal: (1) The errone- 
ous admission of evidence, (2) the insufficiency of plaintiff’s evidence to be sub- 
mitted to the jury or to sustain the verdict, and (3) error in giving instruc- 
tions and in refusing to give requested instructions. These propositions will 
be considered in order. 

[1, 4, 5] It is plaintiff's contention that assured was so mistreated and in- 
jured by hijackers that he died. It seems that he went off duty from the train 
on which he worked as a porter about midnight. He lived in a box car fixed 
up for him by the railroad near the station of Sayre. Within an hour there- 
after the night car clerk heard a man on the platform in distress and on in- 
vestigation found assured trying to hold himself up by a car on the track. He 
said between “gasps,” “I have been hijacked.” He was having great difficulty 
in breathing. Itschner, the car clerk, helped him into the station some thirty 
feet away. Woodcock, the conductor, saw them come in. Assured was placed 
on acot. R. F. Collier, a deputy sheriff, was called from the jail. Ben Monroe, 
special agent for the Rock Island Railroad, |was called from his home. The 
conductor quoted assured as saying, “The hijackers got me.” Collier testified 
that he said he had been kicked around, and poked around by the hijackers with 
their guns, had been caused to undress and was left out in the alley, had fallen 
in the borrow pit; that he on investigation found footprints indicating such a 
situation and marks in the borrow pit indicating a man had fallen in there. 
Monroe testified that he heard assured make about the same statements. As- 
sured died within an hour or two of the time it is claimed he was “hijacked.” 
The question here presented is whether or not the statements made by as- 
sured are a part of the res geste of the hijacking and as such admissible in 
evidence. Res geste is a part of the thing which is to be proved. It con- 
sists of those statements made rather by the event than about the event, those 
expressions which grow out of and characterize the event and not a narration of 
a past event or comment upon it. There is no “rule of thumb” by which such 
evidence is determined. Each event is governed by its own facts and cir- 
cumstances. Were the statements spontaneous and instinctive, or were they 
premeditated and the result of the wariness of the speaker endeavoring to 
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color the situation? The statements so admitted should be contemporaneous 
with the event, but time is not necessarily a controlling element or principle; 
it is not necessary that they be coincident in point of time. 

“If they sprang out of the principal fact, tend to explain it, were voluntary 
and spontaneous, and made at a time so near it as to preclude the idea of 
deliberate design, they may be regarded as contemporaneous and are admissible in 
evidence.” 10 R. C. L. 978. 

“The question of admissibility of statements as part of the res geste should, 
in a great measure, be left to the determination of the trial court.” Smith v. 
Chicago, R. I. Ry. Co., 42 Okl. 577, 142 P. 398, 399; Marland Refining Co. v. 
Snider, 120 Okl. 116, 251 P. 989. 

This court has frequently approved the rule announced in Wigmore on Evi- 
dence, § 1750: “There is a lamentable waste of time by Supreme Courts in here 
attempting either to create or to respect precedents. Instead of struggling weakly 
for the impossible, they should decisively insist that every case be treated upon 
its own circumstances. They should, if they are able, lift themselves sensibly 
to the even greater height of leaving the application of the principle absolutely 
to the determination of the trial court. Until such a beneficent result is reached, 
their lucubrations over the details of each case will continue to multiply the 
tedious reading of the profession.” 


In the instant case deceased was located in physical distress, he was breath- 
ing with difficulty, he said, “I have been hijacked.” He was helped into the 
depot. The conductor there heard him say, “The hijackers got me.” The special 
agent of the railroad and the sheriff were called. The deputy sheriff was at the 
jail some quarter of a mile from the station. He hastened to put his clothes 
on and rushed to the depot in his car. Assured stated after he arrived how 
the hijackers had knocked and kicked him about and caused him to fall in the 
borrow pit nearby. The special agent testified he arrived within about twenty- 
five minutes after he was called and that he heard similar statements made. 
Assured continued to grow weaker after he was found and died within a short 
while. There seems to have been no time in which deceased was free from the 
oppression and excitement of the event of the hijacking. Physical facts sup- 
ported his statements. The trial court refused to let this testimony in until 
he had excused the jury and gone into the matter fully. Unless the admission 
of the evidence is clearly erroneous the jury is entitled to hear it and pass upon 
it. We do not find that the admission of these statements is clearly erroneous. 

Some of the cases of this court as well as those of other jurisdictions giving 
consideration to the admissibility of statements as a part of the res geste, which 
statements were made after the event occurred, for varying periods of time 
are: Smith y. Territory of Oklahoma, 11 Okl. 669, 69 P. 805; Coalgate Co. v. 
Hurst, 25 Okl. 588, 107 P. 657; Smith v. Chicago, R. I. & P. Ry., 42 Okl. 577, 
142 P. 398; St. Louis & S. F. Ry. Co. v. Fick, 47 Okl. 530, 149 P. 1126; Herring 
v. Hood, 55 Okl. 737, 155 P. 253; Marland Refining Co. v. Snider, 120 Okl. 116, 
251 P. 989; Eastern Torpedo of Ohio Co. v. Shelts, 121 Okl. 129, 247 P. 974; 
Schaff v. Coyle, 121 Okl. 228, 249 P. 947; Travelers’ Ins. Co. v. Mosley, 8 Wall. 
397, 19 L. Ed. 437; Walters v. Spokane International Ry. Co., 58 Wash. 293, 108 
P. 593, 42 L. R. A. (N. S.) 917 and note; Starr v. AXtna Life Ins. Co., 41 Wash. 
199, 83 P. 113,4 L. R. A. (N. S.) 636; R. C. L. Evidence, §§ 169-172. 

[2, 6] There is some evidence reasonably tending to support the verdict 
of the jury, so it was neither error to submit the case to the jury nor to enter 
judgment on its verdict. Assured appeared to be in good health when he arrived 
in Sayre. After he was hijacked he almost immediately died. There is no 
medical testimony as to the cause of his death, but there seems to be a reason- 
able causal connection between the rough treatment he received and his death 
and the jury from the evidence introduced found for the plaintiff. The plain- 
tiff made out a prima facie case of accidental death. The jury’s verdict will not 
be set aside because of the insufficiency of the proof introduced, if there is 
any evdience which reasonably tends to support the verdict. The 


: . : defendant 
was not entitled to an instructed verdict. 


[3] It is complained that instruction No. 6 is not a correct statement of the 
law of the cause and is in conflict with instruction No. 4. With this we cannot 
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agree. It would have been proper to have included instruction No. 6 in in- 
struction No. 4 for the purpose of making a comprehensive statement of the 
law, but they must be read together as explaining and amplifying one another, 
and, when so read, make a correct statement of the rule that the plaintiff had 
the burden of proof to show that assured died as the result of external violent 
and accidental means without the intervention of other causes. 

The cause is therefore affirmed. 

Herr, Hall, Dieffendaffer, Leach, and Reid, CC., concur. 

Per Curiam. 

Adopted in whole. 


DEARDORFF v. CONTINENTAL LIFE INS. CO., ST. LOUIS, MO. 
Supreme Court of Pennsylvania. 
June 21, 1930. 
151 Atlantic Reporter 814. 
1. INSURANCE. 

Motorcycle held not “automobile” or “motordriven car” within accident in- 
surance policy. 

“Automobile” is self-propelled vehicle suitable for use on street or 
roadway, and commonly termed “car.” “Vehicle” is one in or which any 
person or thing may be carried, such as coach, wagon, car or bicycle. A 
“car” is a carriage, cart wagon, truck, or vehicle adapted to rails of railroad. 
“Motorcycle” is bicycle having motor attached, so as to be self-propelled, 
while “motor vehicle” includes all classes of self-propelled vehicle. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Appeal from Court of Common Pleas, York County; Henry C. Niles, Presi- 
dent Judge. 

Action by Jacob H. Deardorff, administrator of the estate of John L. Dear- 
dorff, deceased, against the Continental Life Insurance Company, St. Louis, Mo. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler and Schaffer, JJ. 

Harvey A. Gross, of York, for appellant. 

John A. Hoober, of York, for appellee. 

Kepuart, J. 

[1] The sole question for our determination is whether, in an accident in- 
surance policy, a motorcycle is either an automobile or a motor-driven car. The 
policy insured Deardorff against death or disability resulting from bodily injuries 
effected solely through external, violent, and accidental means, by the wrecking 
or disablement of any private automobile, motor driven car or horse-drawn 
vehicle, in which the insured is riding or driving or being accidentally thrown 
from such automobile, car, or vehicle. The court below held that a motorcycle 
was not a motor-driven car. 

The language of the policy seems clear. An automobile is commonly termed 
a “car.” It is so designated if ordinary speech, and the term should not be 
stressed to meet an unfortunate situation. No one would think of calling a 
motorcycle an automobile or a car. Webster’s New International Dictionary 
defines a “car” as a carriage, cart, wagon, truck, a vehicle adapted to the rails of 
a railroad; and an “automobile” as a self-propelled vehicle suitable for use on 
a street or roadway. Cf. 9 C. J. 1283. A vehicle is one in or on which any per- 
son or thing may be carried, as a coach, wagon, car, or bicycle: 39 Cyc. 1125. 
A motorcycle is a bicycle having a motor attached so as to be self-propelled: 42 
C. J. 612. While “motor vehicle,” as a generic term, includes all classes of self- 
propelled vehicles (42 C. J. 609), and so would embrace a motorcycle, and our 
Motor Vehicle Code describes a motorcycle as a motor-operated vehicle, and acci- 
dent from a motor vehicle was not insured against in the policy. “Vehicle” is a 
much broader term than “automobile” or “car.” Under the definition of vehicle 
a bicycle would be included, so would a motorcycle; but, under the definition of 
car, neither a bicycle nor a motorcycle would be included. 

The insurer must have had some definite purpose in view in employing the 
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terms mention above. The -policy distinguished between an automobile and a 
motor-driven car, though the latter would include the former. It is quite evi- 
dent an attempt. was made to narrow liability. It has been suggested that ‘“motor- 
driven car” following “automobile” means a car similar to or like an automo- 
bile, such as a bus. But in any case the ordinary meaning of the words cannot 
be violated. 

[2] A motorcycle is an instrument of danger on the highway, even more so 
than an automobile. It is dangerous to the public at large, but the special danger 
is to the driver of the motorcycle itself. When the driver of an automobile 
attempts to pass a motorcycle on the highway, he must exercise great care; should 
he touch the rider while passing, serious consequences follow. The passing of 
motorcycles around automobiles is also dangerous and annoying. Motorcycles on 
the highway are constantly dodging in and about cars, subjecting both to great 
risks. Because of the accidents attributed to motorcycles, they are frequently 
termed a common nuisance. There is greater danger connected with the operation 
of a motorcycle than any other self-propelled, power-driven vehicle. The in- 
surance company no doubt had this in mind, and, because of the definite difference 
in risk, there is no reason to believe they were intended to be included within any 
of the insured classifications made by this policy. 

The same question has been before the courts of other states, and in ‘not 
a single instance has it been held that a motorcycle was a motor-driven car. See 
Laporte v. North American Accident Insurance Company, 161 La. 933, 109 So. 
767, 48 A. L. R. 1086, where the authorities are reviewed. Salo v. North Ameri- 
can Accident Insurance Company, 257 Mass. 303, 153 N. E. 557; Perry v. North 
American Accident Insurance Company, 104 N. J. Law, 117, 138 A. 894. 

Judgment of the court below is affirmed. 

INTER-OCEAN CASUALTY CO. v. BROWN. No. 10698. 
Court of Civil Appeals of Texas. Dallas. July 12, 1930. 
Rehearing Denied Oct. 4, 1930. 
31 Southwestern Reporter 333. 
1. INSURANCE. 

Insurer could not repudiate accident policy on ground of insured’s misstate- 
ment, where he truly stated facts to agent and agent directed drawing up of ap- 
plication differently from facts stated. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

2. INSURANCE. 

Insurer’s denial of liability on accident policy rendered unnecessary filing of 
proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

4. INSURANCE. 

Insured’s failure to place himself constantly under physician’s care did not 
necessarily preclude recovery for total disability under accident policy. 

The policy provided, in substance, for compensation for total disability, 
provided insured was regularly attended by qualified physician or surgeon 
during full period of disability. 

(For other case, see Insurance, Dec. Dig. § 525.) 

5. INSURANCE. 

Insured’s failure to have medical attention required by accident policy makes 
prima facie case that insured did not suffer total disability from injury. 

(For other case, see Insurance, Dec. Dig. § 525.) 

6. INSURANCE. 

Whether insured was totally disabled during period in which he did not 
have physician attending him held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

7. INSURANNCE. 

In suit on accident policy, charge in nature of definition of “total disability” 

held proper. 


The charge was, in substance, that “total disability” is that disability 
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preventing insured from performing substantially, or to material extent, 
any and every part of business pertaining to his occupation, or such dis- 
ability as ordinary care in preservation of his life and health would require 
him to desist from performance thereof. 


(For other cases, see Insurance, Dec. Dig. § 669[12].) 
8. INSURANCE. 


In suit on insurance policy, court could make finding and allow attorney’s 
fee under undisputed evidence regarding reasonable fee. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from District Court, Dallas County; E. M. Dodson, Judge. 

Action by Will Brown against the Inter-Ocean Casualty Company. 
judgment for plaintiff, defendant appeals. 

Affirmed. 

J. E. Newberry, of Dallas, for appellant. 

White & Yarborough, of Dallas, for appellee. 

Jones, C. J. 

Will Brown, appellee, brought suit in a district court of Dallas County to 
recover for total disability on a life, health, and accident insurance policy, and 
judgment was rendered in his favor against appellant, Inter-Ocean Casualty Com- 
pany, for the sum of $1,135.57, with interest from date of judgment at the rate 
of 6 per cent. per annum. The judgment included the amounts of $100.24 as 
statutory penalty, $200 as attorney fee, and $835.33 for the alleged disability. The 
following statement is sufficient to understand the issues involved: 

Appellee, a colored man, was in the employ of the Texas & Pacific Railway 
Company as trucker at the railway company’s depot in the city of Dallas. On July 
9, 1928, appellee received serious and painful injuries while working in his employ- 
ment. He was at once taken to the railway company’s hospital at Marshall, where 
he remained for approximately four weeks. One of the injuries received was a 
hernia of the right side, and an operation was performed at the hospital, which 
relieved this injury. Appellee testified to having received other injuries to his 
back and kidneys, and claimed that these other injuries, independent of the hernia, 
totally disabled him from performing any and every duty pertaining to his occu- 
pation as a trucker. His testimony as to his physical condition and ability to work 
tended to establish such claim within the meaning of the term “continuous and 
total disability,” as such term is used in insurance policies. 

Appellee’s petition did not contain an allegation to recover the specific benefit 
allowed by the policy because of hernia, but sought to recover because of immediate, 
continuous and total disability occasioned by the other injuries alleged to have been 
received on the occasion of the accident. Appellee testified, and it is undisputed, 
that he had entirely recovered from the hernia after the elapse of a few weeks 
following the operation in the hospital. 


Appellee admitted that, in the early part of 1923, long prior to the issuance of 
the policy in suit, he was suffering from hernia on his left side, and that at said 
time he was operated on, with the result of a complete cure. The application made 
out for the issuance of this policy does not disclose that appellee had theretofore 
had such injury, or that he had been operated upon for same, but affirmatively 
shows that he had undergone no surgical operation. Appellee’s testimony is that he 
informed the agent of appellant, who came to his house and solicited the insurance, 
of the fact that he had suffered a hernia on his left side in 1923, and had been 
operated on and entirely cured; that said agent was directing appellee’s wife, who 
was writing the answers to the questions in the application, and he directed her to 
write the word “no” after the question which sought to elicit this information; that 
the agent explained that he knew appellee was entirely well or he would not be 
able to work for the Texas & Pacific Railroad, and that for this reason he directed 
that the answer be made “no.” Appellant denied any liability because of this mis- 
representation and pleaded such representation as a defense to appellee’s suit. 

The evidence, in our opinion, is sufficient to show that proper proof and notice 
of the injury were sent to appellant, though appellant contends otherwise in its 
defensive pleadings. In August 1928, after the injury on July 9th preceding, ap- 
pellee visited appellant’s office in Dallas and was informed by appellant’s agent 
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in charge that there was no liability on the policy, and denied appellee’s demand for 
payment. 


Parts (a) and (b) of section 2 of the policy are the clauses involved in this 
case and read, respectively, as follows: 

“Part A. If ‘such inquiry’ shall not result in any of the losses above specified, 
but shall from date of the accident immediately, continuously and totally disable and 
prevent the insured from performing any and every duty pertaining to the insured’s 
business or occupation, and if regularly attended by a legally qualified physician 
or surgeon, the Company will pay for the period of such continuous total disability, 
not exceeding twenty-four consecutive months, indemnity at the rate specified 
above. 

“Part B. If ‘such inquiry’ shall not from date of accident, But shall within 
not more than thirty days thereafter, continuously and totally disable the Insured 
or if ‘such injury’ shall, commencing on date of accident or immediately following 
total disability, disable and prevent the insured from performing one or more im- 
portant duty or duties pertaining to the Insured’s business or occupation, the Com- 
pany will pay for the period of such disability, not exceeding six consecutive months, 
one-half of the amount provided in Part A of this section, provided the Insured is 
regularly attended by a legally qualified physician or surgeon during the full period 
of such disability.” 

It appears that appellee was not attended by a physician or surgeon after his 
return from the hospital at Marshall. His claim in this respect is that he was 
unable to work and earn money after his injury, and, because of this fact and the 
further fact that appellant would not pay the monthly indemnity, he was unable to 
secure medical service. 

From the date of the injury, July 9, 1928 to April 1, 1929, appellee, because of 
his injury, did not attempt to do any character of work. About April 1, 1929, he 
was employed by the Texas & Pacific Railway Company to do some very light 
work, such as sweeping, etc. His testimony is that he,was unable to do this work 
and suffered a great deal of pain in his back and other parts of his body, but that 
he was compelled to do something in order to pay house rent and obtain the neces- 
sities of life. 

Appellant requested peremptory instructions in its favor, which were refused, 
and objected to the submission of any issues to the jury. The case was submitted 
on special issues, on which the jury made the following findings: (1) Appellee 
informed appellant’s agent that he had suffered a hernia about five years previous 
to the application for insurance with appellant; (2) the answer “no” to the question 
as to whether appellee ever had a hernia was placed in the application for insurance 
with the knowledge and consent of appellant’s agent; (3) on or about July 9, 1928, 
while engaged in handling freight for the Texas & Pacific Railway Company, ap- 
pellee sustained through accidental means a bodily injury; (4) the injury sustained 
resulted, directly and exclusively of all other causes, in immediate and continuous 
disability that prevented appellee from performing any duty pertaining to his busi- 
ness or occupation; (5) such disability did not result directly or indirectly from 
the hernia; (6) appellee was totally disabled from July 9, 1928, down to and in- 
cluding the time of the trial. These findings are supported by evidence and are 
adopted as the findings of this court. The court overruled appellant’s motion for 
a new trial and entered the judgment above described. 

Special issue No. 4 was submitted in the following language: 

“Do you find from a preponderance of the evidence that said bodily injury, if 
any you have found, resulted directly and exclusively of all other causes in im- 
mediate, continuous and total disability that prevented Will Brown from performing 
any duty pertaining to his business or occupation”? 

“In connection with your consideration of the above special issue you are in- 
structed that the phrase ‘total disability that prevented Will Brown from performing 
any and every duty pertaining to his business or occupation,’ as above used, is 
meant, such disability as would prevent Will Brown from performing substantially 
or to a material extent any and every part of the business pertaining to his occupa- 
tion or such disability as that ordinary care in the preservation of his life and 
health would require him to desist from the performance thereof.” 

Appellant’ assigned error on the refusal of the court to give the requested 
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peremptory instructions, on the ground that (a) because of the misrepresentations 
of appellee in his written application for insurance in respect to his previous hernia 
and operation therefor; (b) because the undisputed evidence shows that the only 
injury received was a hernia, and appellee’s petition contained no allegations for 
recovery by reason of such injury; (c) because the undisputed evidence shows that 
no proper proof of injury was made by appellee, and that no notice of the injuries 
on which the recovery is sought was made to appellant. 

Appellant also contends that, in any event, the case should be reversed, because 
(a) of the refusal of the court to submit certain requested special issues of ap- 
pellant; (b) because the undisputed evidence shows that, éxcept for the time while 
appellee was in the hospital, he was not under the care of a physician or surgeon, 
required by the policy as a necessary prerequisite for the recovery for total disa- 
bility; (c) because the written notice, required as a basis for the recovery of the 
statutory 12 per cent. damages, was not given in this case; (d) because no issue was 
submitted to the jury as to the amount of a reasonable attorney fee; (e) because of 
error in the submission of special issue No. 4, in that the jury was only required to 
find that appellee was prevented from performing any duty pertaining to his 
business or occupation, when the policy required that he be prevented from per- 
forming any and every duty, etc., and, further, because of error in the definition 
given in connection with special issue No. 4, in that it is not such a definition 
of the term defined, as is contemplated by the policy of insurance. 

[1] Under the facts of this case, it was not error to refuse appellant’s requested 
peremptory instructions, because of the alleged misrepresentations of appellee in the 
application for insurance. It is true that the evidence is undisputed that appellee 
was operated upon for a hernia early in the year 1923, and that the application in 
effect stated that appellee had not previously suffered a hernia and had not previous- 
ly undergone an operation. If these were all the facts developed at the trial in 
respect to such misrepresentation, then appellant’s contention would have to be sus- 
tained. The jury found, however, and we must treat such finding as a fact in this 
case, that appellant’s agent who solicited and obtained the application was informed 
by appellee of the previous hernia and of the operation on account thereof, and that 
the statement to the contrary in the application was made with the knowledge and 
consent of appellant’s agent. In fact, the evidence of appellee goes beyond this and, 
in effect, shows that such answer was made under the direction of said agent, be- 
cause of the fact that the operation had effected a complete cure. The only infer- 
ence to. be drawn is that the answer to the questions in the application seeking this 
information is the answer of appellant’s agent, made with full knowledge of the 
facts. Insurers cannot repudiate their policies on the ground of a misstatement by 
the insured, if he truly stated the facts to the agent at the time of applying for the 
policy, and the agent either himself drew up, or directed the drawing up of, the 
application differently from the facts stated. Home Insurance & Banking Co. v. 
Lewis, 48 Tex. 622; Massachusetts Bonding & Ins. Co. v. Worthy (Tex. Civ. App.) 
9S. W. (2d) 388, 389; Western Assurance Co. v. Rector, 85 Ky. 294, 3 S. W. 415; 
Sprott v. New Orleans Ins. Ass’n, 53 Ark. 215, 13 S. W. 799. This ground for 
peremptory instructions is overruled. 

The undisputed evidence does not show, as contended by appellant, that the 
only injury received by appellee on the occasion in question was a hernia. On the 
contrary, appellee’s evidence is direct and positive, to the effect that other and 
graver injuries were received by him. This ground of the motion is overruled. 

[2] The record discloses, we think, that proper proof of the injury was made 
by appellee within the time required by the policy, and that notice of such injury 
was made to appellant; however, the undisputed evidence shows that, within ap- 
proximately a month after the injury, appellant denied all liability on the policy, 
and this refusal rendered unnecessary the filing of the required proof of loss. 
Western Indemnity Co. v. MacKechnie (Tex. Civ. App.) 185 S. W. 615; Illinois 
Bankers’ Life Ass’n v. Floyd (Tex. Com. App.) 222 S. W. 967; Woodall v. Pacific 
Mutual Life Ins. Co. (Tex. Civ. App.) 79 S. W. 1090; General Acc. Ins. Co. v. 
Hayes, 52 Tex. Civ. App. 272, 113 S. W. 990; American Nat. Ins. Co. v. Bird (Tex. 
Civ. App.) 174 S. W. 939. The statutory written notice was given by appellee that 
claim would be made for 12 per cent. damages, and for a reasonable attorney fee. 

We do not believe there was error in refusing the requested special issues, for 
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the reason that the issues required to be submitted were evidentiary and not neces- 
sary to supplement the main charge, in which was submitted all of the ultimate 
issues of fact made by the pleadings and evidence. 

[3] Special issue No. 4, perhaps, was defective in form in that it did not follow 
the language of the policy in respect to the issue of appellee’s total disability. We 
believe, however, that the form in which this issue was given is in substantial com- 
pliance with the terms of the policy, as there is no material difference in the phrase 
“prevented from performing any duty pertaining to his business or occupation,” 
as contained in the court’s charge, and the phrase “prevented from performing any 
and every duty pertaining to his business or occupation,” as contained in the policy. 
The jury could hardly have been misled by the omission of the words “and every” 
from the issue submitted; however, if there were error in this submission, such 
error was cured by the definition given in connection with the issue submitted, as 
the definition contains the exact words of the policy, and thereby effectively cures 
any error committed because of the omission. 

[4] Did the failure of appellee to place himself constantly under the care of a 
physician or surgeon preclude him from recovering for total disability during the 
period that he was not under such care? Similar clauses in insurance policies of 
this kind have been differently construed by courts of other jurisdictions. Some 
courts hold such a clause to be a condition precedent to a recovery; others hold 
that a failure by the injured party to place himself continually under the care of a 
physician is conclusive of the fact that there was no total disability during such 
period. Other courts hold that such clause is merely evidentiary in its effect, and 
does not necessarily preclude a recovery for total disability if its terms are not 
complied with by the injured party. The latter holding appears to be the rule 
adopted in this state. Federal Surety Co. v. Waite (Tex. Civ. App.) 297 S. W. 312; 
Southern Surety Co. v. Diercks (Tex. Civ. App.) 250 S. W. 755 (writ of error 
denied by the Supreme Court). We shall follow what we understand to be the 
rule announced by the above cases. 


[5, 6] If it is evidentiary in respect to the issue of total disability, then it 


insurance policy is to old that, when the failure to have the medical attention re- 
quired by the terms of the clause is shown, a prima facie case that the injured party 
did not suffer total disability from the injury is made for the insurer. It cannot 
be said that this prima facie case is conclusive and cannot be rebutted by compe- 
tent evidence, for then the effect of the failure of the insured in this respect would 
be conclusive against the claim of total disability, and not a matter merely evident- 
iary as to the existence or nonexistence of a fact. In the instant case, direct and 
“positive evidence was given by appellee, rebutting the prima facie case in favor of 
appellant made by the legal effect of appellee’s failure to comply with the terms of 
this clause. If appellee had been under the care of a physician during the entire 
period claimed for total disability, and said physician had testified that appellee was 
not totally disabled within the meaning of the policy, and there had been other and 
positive evidence to the contrary, undoubtedly theré would have been a disputed 
issue of fact in respect to total disability to be determined by the jury. We cannot 
give to the fact of the failure of appellee to place himself under the constant care 
of a physician any higher significance than should be given to the testimony of an 
attending physician, to the effect that appellee was not so disabled. In the instant 
case, there was an issue of disputed fact for the jury to pass upon, and, the jury 
having resolved such issue in favor of appellee, we are not authorized to disturb 
the finding. 

[7] Did the court err in giving the charge in the nature of a definition of the 
term “total disability,” in connection with special issue No. 4? We do not think so. 
The definition has been approved by our own courts. North American Acc. Ins. 
Co. v. Miller (Tex. Civ. App.) 193 S. W. 750. 14 R. C. L. 1316, in discussing the 
rule as announced in the cited cases, says: “On the contrary, these courts, giving 
consideration to the object of the contract, hold that the ‘total disability’ contem- 
plated by the agreement is inability to do substantially all of the material acts 
necessary to the prosecution of the insured’s business or occupation in substantially 
his customary and usual manner. Tf the prosecution of the business requires the 
insured to do several acts and perform several kinds of labor, and he is able to do 
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and perform one only, he is as effectually disabled from performing his business 
as if he were unable to do anything required to be done, and while remaining in 
that condition he suffers loss of time in the business of his occupation. Nor does 
the provision contemplate absolute physical inability to transact any kind of business 
pertaining to one’s occupation, but it is sufficient if his injuries are such that 
common care and prudence require him to desist from transacting any such business 
in order to effect a cure. And the fact that the insured may be able for an inap- 
preciable period of time to perform his accustomed labor does not prevent a re- 
covery, where he is actually totally disabled from following any avocation.’ 

It must be borne in mind that the clause of the insurance policy under con- 
sideration declares that the injury must be such as to “prevent the insured from 
performing any and every duty pertaining to the insured’s business or occupation. 
* * *” The business or occupation of appellee at the time of the injury was that 
of a trucker, and there is evidence clear and positive, to the effect that appellee sus- 
tained such injuries as would prevent him from performing “any and every” duty 
pertaining to trucking. We believe the finding of the jury on the issue of “total 
disability” is supported by evidence, and that the definition given by the trial court 
is not subject to the criticism urged by appellant. 

[8] The court did not submit to the jury the issue as to what would be a rea- 
sonable attorney fee for the prosecution of appellee’s claim against appellant, but, 
under the undisputed evidence, found that such reasonable attorney fee is the sum 
of $200. The evidence in reference to such attorney fee was given by one witness 
and apparently accepted by appellant at the time of the trial as stating a reasonable 
sum for such work, for no contrary evidence was offered. Under this state of the 
record, the court was not required to submit the issue to the jury, but could make 
the finding and allow the attorney fee under this undisputed evidence. 

[9] Appellee presented what is termed “supplemental assignments of error.” 
These were not presented in the motion for a new trial, but were prepared and filed 
after the judgment had become final. Under such condition, we cannot consider 
such assignments of error. We have carefully examined all assignment of error 
that we are authorized to consider, with the result that we find no reversible error. 


We therefore conclude that the judgment should be affirmed. 
Affirmed. 


COMMONWEALTH CASUALTY CO. v. COOGLE. No. 10630. 


Court of Civil Appeals of Texas. Dallas. July 26, 1930. 
Rehearing Denied July 29, 1930. 
31 Southwestern Reporter (2d) 362. 
3. INSURANCE. 

Insured, accidentally cut by barber, with septic poisoning resulting, could re- 
cover under policy providing indemnity for accidental injuries resulting from septic 
poisoning. 

(For other cases, see Insurance, Dec. Dig. § 457.) 

4, INSURANCE. 

Evidence held to show that agent issuing accident policy was clothed with ap- 
parent authority of general agent so that his acts were binding. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

5. INSURANCE. 

Insurer held estopped to repudiate agent’s act in issuing accident policy, or 
to deny his authority. 

Insured informed the insurance company of the application for accident 
policy made through agent and that premium had been paid and the insur- 
ance company replied that matter would be taken up with its agent and 
satisfactory adjustment made but communicated nothing further to insured 
until after indemnity was claimed, although it knew of fraudulent conduct 
of agent in issuing policies on blanks he had printed prior to date his 
agency was canceled. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


Appeal from Dallas County Court; Paine L. Bush, Judge. 
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Action by J. D. Coogle, against the Commonwealth Casualty Company. From 
a judgment for plaintiff, defendant appealed. 

Judgment affirmed. 

W. W. Hilbrant, of Dallas, for appellant. 

John West and Caldwell, Gillen, Francis & Gallagher, all of Dallas, for appellee. 

Per Curiam. 

No opinion. Judgment affirmed. 


On Rehearing. 

Looney, J. 

On rehearing appellant insists that our decision of affirmance is necessarily in 
conflict with the decisions in Scott v. Brazile (Tex. Com. App.) 292 S. W. 185, and 
Washington County State Bank v. Central Bank & Trust Co. (Tex. Civ. App.) 
168 S. W. 456; therefore request is made for a conclusion of fact and law upon the 
material points assigned as error. We grant the request, but dissent from the 
idea that the cases mentioned are in point, or that our decision is in conflict with 
either. 

This suit had its origin in a justice court, and is based upon an accident policy 
alleged to have been issued by appellant through C. C. Flash, its authorized agent, 
indemnifying appellee against accidental injuries caused by “septic poisoning.” 
The evidence justifies the conclusion that appellee within the life of the policy, 
was accidentally cut on the jaw by a barber while being shaved; that the wound 
bled at the time, and within a few days swelling began, accompanied with a burn- 
ing sensation and some temperature; he was laid up several weeks, was treated by 
a physician for four weeks, and for that length of time was totally incapacitated 
from performing the work of his trade, that of carpenter. We conclude, as did 
the trial court, that appellee was injured and disabled for four weeks from septic 
poisoning incident to the accidental cut on his face, and was entitled to recover $100 
indemnity ($25 per week), 12 per cent. damages, and $50 attorney fee, authorized 


by statute, making a total of $162, for which amount the court below gave judg- 
ment. 


During the progress of the trial, appellee offered to establish, by secondary 
evidence, the contents of the insurance contract, it having developed that the policy 
was lost or misplaced and could not be produced, but was not permitted to do so 
because he had not alleged the loss of the instrument. Thereupon he requested and 
was granted permission to file a trial amendment, alleging the loss, etc., of the in- 
strument. Appellant objected, saved the point by bill, and has properly assigned 
error on the action of the court in permitting appellee, during the progress of trial, 
to file the trial amendment. 

[1, 2] This assignment is without merit; in the first place, appellee was not 
required to allege the loss of the instrument as a predicate for the introduction of 
secondary evidence as to its contents. Having alleged its execution by appellant, on 
showing that its production was beyond his power, appellee was entitled to resort 
to secondary evidence to establish its contents. But even if, under the rules of 
pleading, he had been required to allege the loss of the instrument as a condition 
precedent to the introduction of secondary evidence, still the court would not have 
erred nor abused its discretion in permitting the filing of the trial amendment under 
the circumstances. See Western Union Teleg. Co. v. Bowen, 84 Tex. 476, 19 S. W. 
554; El Paso, etc., Co. v. Buttrey (Tex. Civ. App.) 260 S. W. 897; Texas, etc., 
Co, v. Clark (Tex. Civ. App.) 269 S. W. 903; Rivers v. Griffin (Tex. Civ. App.) 
16 S. W. (2d) 874. 

[3] Another contention of appellant is that, the injury complained of is not 
covered by the terms of the policy, in that, indemnity is provided for accidental in- 
juries resulting from “septic poisoning,” whereas the injury proven resulted from an 
accidental cut on the face received by appellee while being shaved by a barber. 

The facts of this care are, in our opinion, clearly within the doctrine announced 
by this court in Francis v. International Travelers’ Ass’n, reported in 260 S. W. 
938. We held that infection resulting from the pulling of a tooth by a dentist was 
unusual and that death resulting therefrom was accidental, within the meaning of the 
accident policy. See the discussion and the authorities cited in that case. The 
judgment of this court was affirmed by the Supreme Court, after an elaborate dis- 
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cussion and full citation of authorities by Chief Justice Cureton. See 23 S. W. (2d) 
282. We therefore overrule this contention. 

Appellant insisted below and insists here that its liability was not shown, in 
that the insurance contract sued upon was forced by its agent C. C. Flash. 

Appellee pleaded that appellant was estopped to urge this contention, because it 
held Flash out as its agent, with actual or apparent authority to procure applications 
for insurance, collect premiums and issue policies, that, relying upon the actual or 
apparent authority of said agent, without knowing or means of knowing that his 
authority was in any sense limited, appellee made application for the insurance, paid 
the premium for the policy that was subsequently delivered to him by said agent, 
and that, by reason of appellant’s said conduct in clothing its agent with authority, 
or apparent authority, to do the things alleged, it estopped itself to deny the agency 
of Flash, or to repudiate his acts. The facts germane to this issue are these: 

[4] Appellant, a nonresident corporation, appointed C. C. Flash agent for the 
sale, within the territory comprising Dallas county, of its special accident and 
health policies, with authority to appoint and make arrangements with other agents, 
solicitors, and local collectors, and to solicit business and continue policies each 
year by the issuance of renewal receipts. 

Flash obtained appellee’s application for the policy in question, and, on being 
paid the annual premium, issued to him the following receipt: “536—Agents Re- 
ceipt—Agents Receipt to be given at time application is signed. May 15, 1926, re- 
ceived of John D. Coogle an application for a policy in the Commonwealth Casualty 
Company of Philadelphia, Pa., and the sum of Ten Dollars, being payment in ad- 
vance of the yearly premium upon the policy so applied for, and should said com- 
pany decline to issue said policy thereon within twenty days from date hereof, I do 
not hereby agree to refund the amount named in this receipt to said applicant, C. C. 
Flash, Licensed agent in the State of Texas, No. 3245. Notice: —applicants are 
requested to notify the Peerless Department of the Company at Newark, New 
Jersey, should the policy applied for not be received within twenty days from this 
date, 1805 Canton Street, Dallas, Texas.” 

The policy not having been received within twenty days, appellee wrote calling 
appellant’s attention to the application, the payment of premium, and the fact that 
the policy had not been received. Appellant answered, but mailed same to a wrong 
address, and so on June 18th appellee wrote again, in reply to which appellant under 
date of June 23, 1926, wrote to the effect that neither the application nor the pre- 
mium had been received from its agent, but the matter had already been taken up 
with him and a satisfactory adjustment would be made within a few days. On the 
day preceding the receipt of this letter, Flash informed appellee that the original 
application had been lost and requested him to sign another, which he did, and was 
then assured by Flash that the policy would be delivered within ten days; in fact, 
the policy sued upon was delivered by Flash on the ninth day after the conversa- 
tion above mentioned. 

Flash was not in fact authorized by appellant to issue policies; his authority 
being limited to soliciting applications, forwarding same to appellant’s home office, 
collecting premiums, and delivering policies when and as issued by appellant. Neither 
the application made by appellee nor the premiums collected by the agent were for- 
warded to appellant and the policy delivered to appellee by Flash was not issued by 
appellant, but was one written on a blank policy that Flash had printed in Dallas, 
purporting to have been authorized and issued by appellant. 

After its letter to appellee dated June 23, 1926, stating in effect that his applica- 
tion for the policy and the premium paid by him had not been received, but that 
the matter had been taken up with the agent and a satisfactory adjustment would 
be made within a few days, appellant communicated nothing further to appellee 
until his claim for indemnity was presented, although the record discloses that, as 
early as August 13, 1926, appellant had full knowledge of the dishonest conduct of 
its agent Flash, and on that date revoked his authority. 

Appellee was injured in November, 1926, and on December 5th his physician, 
Dr. Baird, wrote appellant for blanks on which to make out and forward proof of 
claim, these were furnished, the claim was made out and forwarded, and on De- 
cember 31, 1926, appellant wrote appellee stating that it had no record of the 
policy under which the claim was presented, requested appellee to forward the policy 
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for inspection, which was done, and on January 12, 1927, definitely rejected the claim 
on the ground that the policy was not issued by it, that Flash was without authority, 
and that no premium had been paid. 

These are the salient facts stated in chronological order, from which we con- 
clude that Flash was clothed with the apparent authority of a general agent, and 
that his acts were binding upon appellant. See Mutual, etc., Co. v. Seidel, 52 Tex. 
Civ. App. 278, 113 S. W. 945; Security, etc., Co. v. Stephenson (Tex. Civ. App.) 
136 S. W. 1137; Missouri, etc. Co. v. Woodson (Tex. Civ. App.) 256 S. W. 988; 
American Surety Co. v. North Texas Nat. Bank (Tex. Civ. App.) 14 S. W. (2d) 
88, 94; Gleason vy. Seaboard, etc., Co., 278 U. S. 349, 49 S. Ct. 161, 73 L. Ed. 415; 2 
C. J. 849. 

[5] We also hold that appellant was estopped to repudiate the acts of Flash, 
or to deny his authority to represent it in regard to the matters involved. Prior to 
June 12, 1926, appellant was informed of appellee’s application, made through its 
agent Flash, for the policy, and that the premium therefor had been paid. On June 
23, 1926, appellant wrote appellee that the matter would be taken up with its agent 
and a satisfactory adjustment made, but communicated nothing further to appellee 
until after indemnity was claimed, although appellant knew of the fraudulent con- 
duct of Flash prior to August 13, the date his agency was canceled. See Amarillo 
Nat., etc., Co. v. Brown (Tex. Civ. App.) 166 S. W. 658; Manhattan, etc., Co. v. 
Stubbs (Tex. Com. App.) 234 S. W. 1099; National Casualty Co. v. Arbetter (Tex. 


Civ. App.) 256 S. W. 617. Appellant’s motion for rehearing is overruled. 
Overruled. 


JACOBS v. NATIONAL ACCIDENT & HEALTH INS. CO 
Supreme Court of Vermont. Orange. Oct. 7, 1930. 
151 Atlantic Reporter 565. 
3. INSURANCE. 

Letter from insured’s daughter to insurer's agent, not containing particulars 
sufficient to identify insured, held insufficient notice of injury under accident 
policy. 

Accident policy required that written notice of injury should be 
given to insurer within 20 days from date of accident and that such notice 
should contain particulars sufficient to identify insured. Letter written 
by insured’s daughter stated that “Dad had got hurt,” but did not explain 
who “Dad” was. Letter also referred to “my father,” but did not give 
his name. 

(For other cases, see Insurance, Dec. Dig. § 540.) 

4. INSURANCE. 

Condition in insurance policy inserted for insurer's benefit may be waived, 
“waiver” being relinquishment of known right. 

(For other cases, see Insurance, Dec. Dig. § 372.) 


5. INSURANCE. 


Court, in passing upon question of waiver of conditions in insurance policy 
inserted for insurer’s benefit, will deal generously with insured 

(For other cases, see Insurance, Dec. Dig. § 371.) 

6. INSURANCE. 

Under standard accident policy, insurer’s silence regarding want of notice, 
furnishing blanks, acceptance of proofs, or particulars could not operate as waiver 
of defense (G. L. 5630). 

G. L. 5630, relating to standard accident insurance policy, provides 
that the acknowledgment by insurer of receipt of notice given under 
policy or furnishing of forms for filing proofs of loss or acceptance of 
such proofs or investigation of a claim thereunder shall not operate as 
a waiver of any of the rights of insurer in defense of claim arising under 
policy. 


(For other cases, see Insurance, Dec. Dig. § 558[1].) 
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7. INSURANCE. 

In suit on standard accident policy, evidence held insufficient to present 
question for jury on insurer’s waiver of notice of injury (G. L. 5630). 

(For other cases, see Insurance, Dec. Dig. § 688[15].) 

Exceptions from Orange County Court; Frank D. Thompson, Judge. 

Suit by Abe Jacobs against the National Accident & Health Insurance 
Company. Verdict directed for the defendant, and plaintiff brings exceptions. 

Judgment affirmed. 

Argued before Powers, C. J., Slack and Moulton, JJ., and Graham, Superior 
Judge. 

Wilson, Adams & Keyser, of Chelsea, for plaintiff. 

Fred B. Thomas, of Randolph, and J. B. Boyer, of Philadelphia, Pa., for 
defendant. 

Powers, C. J. 

The plaintiff held an accident policy in the defendant company, during the 
life of which he met with an accident which disabled him for several weeks. His 
claim for indemnity having been rejected by the company, he brought this suit 
therefor. At the close of the evidence below, a verdict was ordered for the 
defendant, and the plaintiff excepted. 

One ground of the defendant’s motion for a verdict was that there was no 
evidence that a notice of injury was given the company as required by the policy. 
This ground was much relied upon by the court below, and inasmuch as it presents 
what seems to us to be a vital question, we give it first attention. 

By the terms of the policy it was required that a written notice of injury 
should”be given to the insurer within twenty days from the date of the accident 
and that such notice should contain particulars sufficient to identify the insured. 
It was provided in the policy that such notice might be given to any authorized 
agent of the company, that upon receipt of such notice the company would 
furnish the claimant such forms as were usually furnished for filing proofs ot 
loss, and that if such forms were not so furnished within fifteen days after the 
receipt of such notice, then written proof, submitted to the company within 
ninety days after the accident, covering the occurrence, character, and extent 
of the loss, should be sufficient. 

It thus appears that the first duty imposed upon the plaintiff by the contract 
sued on was to give the written notice above specified. Strict compliance with 
this provision of the policy is, in express terms, made a condition precedent to a 
recovery thereunder, and a failure therein forfeits, by such terms, all right to 
indemnity. 

[1, 2] There is no evidence in the record that this notice was given. The 
only letter that can possibly be relied upon by the plaintiff in this connection 
is the one written by Mrs. Huntington a few days after the accident. All the 
others were more than twenty days after the accident. In regard to this letter 
of Mrs. Huntington, there is no evidence, express or presumptive, that it ever 
reached the defendant’s agent, Bean. All that appears is that such a letter was 
written. It is not shown that it ever found its way into the mails. It is to be 
remembered that it is the mailing of a letter that raises the socalled presumption 
that it was received by the addressee. We held in Barnet v. Norton, 90 Vt. 544, 
990, 99 A. 238, that testimony that a notice was “mailed” implied that it was 
deposited in the post office properly stamped. But it would be going too far, 
we think, to say that evidence that a letter was “written” implies that it was 
deposited in the post office, properly stamped and addressed. It was held in 
UhIman vy. A. & S. Brewing Co. (C. C.) 53 F. 485, that the mailing of a letter 
will not be presumed from the fact that it was written. To the same effect are 
National Building Association v. Quin, 120 Ga. 358, 47 S. E. 962; Best v. German 
Ins. Co., 68 Mo. App. 598; Bankers’ Mutual Cas. Co. v. People’s Bank, 127 Ga. 
326, 56 S. E. 429; and Sills v. Burge, 141 Mo. App. 148, 124 S. W. 605. 


If Mrs. Huntington meant by her statement that the letter was not only 
written but mailed to the agent, that fact should have been brought out. To 
hold otherwise would be to sanction a practice altogether too loose in laying 
the predicate of the presumption referred to. 

[3] Nor does it affirmatively appear that this letter was sufficient in its 
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content. It does not appear that it contained “particulars sufficient to identify 
the insured.” The testimony of Mrs. Huntington was that she wrote Bean that 
“Dad had got hurt.” But she does not say that she explained who “Dad” was, 
and for aught that appears, she was quoting literally from the letter. That this 
suggestion is not unreasonable appears from her letter of February 12, 1927, in 
which she reters to “my father,” but does not give his name. It is true that 
the plaintiff testified that he wrote Bean that, “I had got injured.” But, as he 
admits, he referred to the letter that Mrs. Huntington wrote. So nothing on 
the point under discussion is added to her testimony. The defendant insists that 
the giving of this notice was, in law, a condition precedent to a right of recovery 
on the policy. The plaintiff does not dispute this, but relies upon an alleged 
waiver on the part of the company to avoid the consequences of his failure in 
respect thereof. So our next inquiry is: “Was there evidence before the jury 
tending to show such a waiver? 

The letter of February 12, above referred to, advised the company that the 
person referred to as stated “has been sick and laid up about two weeks.” On 
February 19, the company, understanding that reference was made to one Simon 
Jacobs, who was insured by policy No. 51302, replied to Mrs. Huntington, and 
after expressing regret that she did not give the number of her father’s policy, 
and expressing the belief that they had located the proper person insured, 
declined to honor the claim on the ground that the policy had not been in force 
long enough to entitle the insured to sick benefits. On receipt of this letter 
and on February 25, Mrs. Huntington sent the company a letter which it duly 
received setting the latter right on the name of the claimant, and for the first 
time, so far as the evidence shows, gave his name as Abe Jacobs. In this-letter, 
she says that “father is still sick and unable to do anything and under the care 
of doctors.” The company replied to this letter on February 28, saying, among 
other things: “Upon referring to our records, we find the policy issued to Abe 
Jacobs is policy B-100009 which lapsed June 1, 1926, on account of non-payment 
of premiums. If he has receipts to show the annual premium due June 1, 1926 
paid on that date, in advance, or proof to submit showing his policy was in force 
when he was taken ill, kindly forward same to us when we will give the matter 
such further attention as it merits. Kindly forward the receipt to us at once 
for our inspection, if he holds the receipt of an authorized agent of this company. 
This request is made without waiving our rights or defenses under the above 
captioned policy and we trust we will have your reply by return mail in order 
that the claim may be given the attention it merits.” To this letter the plaintiff 
himself replied. He informed the company that he held a receipt dated May 
29, 1926, signed by agent Bean, and gave a copy of the letter in which the receipt 
was enclosed to him. In this letter the plaintiff said “I have been sick right along 
and I am sick in bed at this time.” On or about March 27, the plaintiff received a 
reply to his letter in which the company asked for the exact cause of his disability, 
the date of its beginning, and if he was then under a doctor’s care. 

Later on, after the plaintiff had employed counsel, some correspondence 
passed such counsel and the company. It is apparent that as first advised, 
counsel understood that the policy was a sick benefit policy. The plaintiff was 
referred to as being sick, and the first proof of loss filed with the company was 
for sick benefits. When attention was called to the fact that the policy did not 
provide indemnity for sickness, final proofs for accidental injuries were filed. 

[4-6] It is the established law of this court that the conditions of an insur- 
ance policy that are therein inserted for the benefit of the insurer may be waived, 
and that the court will deal generously with the insured in passing upon the 
question of the waiver of such conditions. But a waiver is the relinquishment 
of a known right. Ignorance of material facts will affect the insurer’s conduct. 
So nothing said or done by this company while it understood that it was Simon 
Jacob’s policy that was involved can be taken against it. When this error was 
corrected by the letter above referred to, the company asserted that the policy 
hhad lapsed. This turned out to be a mistake, but there was nothing in the 
company’s letter which amounted to a denial of payment, and the whole tenor 
of it is to the effect that the company realized that it might be mistaken about 
this. All this time, the plaintiff and his representatives were talking about sick- 
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ness. Not a word had reached the defendant about an accident. The defend- 
ant’s conduct is to be considered in the light of this fact. The policy here in 
question, unlike policies heretofore considered by this court, comes within the 
provisions of G. L. 5630, and the defendant’s silence regarding the want of notice, 
its furnishing blanks, its acceptance of proofs, or its asking for particulars could 
not operate as a waiver. The statute so provides. No effect need be given to 
the reservations in the defendant’s letters. The statute leaves it so that some 
affirmative act on the part of the assured beyond those specified therein is 
required where the policy comes within it. 

[7] We hold, then, that there was nothing in the evidence warranting the 
submission of the question of waiver to the jury. 

This holding disposes of the case. The questions of admissibility of evidence 
and the effect of the lack of the physician’s certificates do not and could not 
affect the result. 

Judgment affirmed. 

Moulton, J. 

I concur in the result of this case, and in the treatment of each question save 
that concerning the testimony of the witness Mrs. Huntington to the effect that 
she wrote the defendant company that her father had been injured. 

The majority are of the opinion that from this testimony it cannot be inferred 
that the letter was mailed. I would hold that the question is what the jury might 
reasonably understand to be the meaning of the witness. Her testimony is not, 
I think, to be construed or interpreted by strict technical rules. In common 
speech when one person says that he wrote a letter to another, he usually means, 
not only that he indited the letter, but that he mailed it. And such would prob- 
ably be the understanding of those who heard the statement. So, here, I think 
that the jury might reasonably have so understood the witness, and that therefore 
it cannot be said that there was no evidence of the mailing of the letter in question. 
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AUTOMOBILE 


NEW JERSEY FIDELITY & PLATE GLASS INS. CO: v. McGILLIS. No. 244. 
Circuit Court of Appeals, Tenth Circuit. Sept. 2, 1930. 
42 Federal Reporter (2d) 789. 
1. INSURANCE. 


Automobile accident insurer conducting defense of injured passenger’s action 
held estopped, in suit by insured, to raise trivial defenses based on insured’s ad- 
missions on cross-examination. 

At trial of action of injured passenger against insured automobile 
owner, insured’s statement regarding his having insurance on automobile 
was brought out on cross-examination as part of conversation between 
insured and insurer’s local agent when passenger’s husband was present. 
No objection was made to cross-examination, and besides passenger's 
husband had already testified that automobile owner was insured. Insurer 
also claimed insured voluntarily assumed and admitted his liability for 
accident, but testimony on which this claim was based was also elicited 
on cross-examination, and his testimony was not a voluntary statement. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 
2. INSURANCE. 

Right of automobile accident insurer exercised to conduct defense brought its 
liability beyond that of strict indemnitor. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Appeal from the District Court of the United States for the district of Utah. 


Action by Charles W. McGillis against the New Jersey Fidelity & Plate Glass 
Insurance Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


H. A. Rich, of Salt Lake City, Utah (J. R. Thomas and S. A. Dahlquist, both of 
Salt Lake City, Utah, on the brief), for appellant. 


E. A. Rogers, of Salt Lake City, Utah (Allen T. Sanford, of Salt Lake City, 
Utah, on the brief), for appellee. 

Before Lewis, Phillips, and McDermott, Circuit Judges. 

Lewis, Circuit Judge. 

Charles W. McGillis and wife and Joe Goldstein and wife, all of Salt Lake 
City, went on an automobile trip to the northwest in Mr. McGillis’ car, the two 
latter being guests of the two first named. McGillis drove the car about two-thirds 
of the time, and at his request Mr. Goldstein would now and then take the wheel 
and relieve him. While Goldstein was driving at McGillis’ request in the late 
evening on the return trip, the car, then traveling about 34 miles per hour, left the 
roadway, ran into a telegraph pole and Mrs. Goldstein received personal injuries. 
She sued McGillis in the state court and recovered damages. McGillis satisfied 
the judgment by giving Mrs. Goldstein his note with collateral security for its 
amount. There was no evidence of fraud or collusion between McGillis and Mrs. 
Goldstein. McGillis held an automobile accident policy issued by appellant. The 
policy is not in the record. From the pleadings and briefs it appears to be agreed 
that the insurance was against loss from liability imposed by law upon McGillis 
for damages on account of bodily injuries accidentally suffered by any person 
by reason of the ownership or use of the McGillis car. The policy gave the insurer 
exclusive right to settle any claims or suits, prohibited settlements by the assured 
without written authority, precluded him from interfering in any way respecting 
negotiations for settlement of claims or suits, except upon request, and provided 
that McGillis should “not voluntarily assume or admit any liability for an accident, 
and no loss arising from a liability which has been voluntarily assumed or admitted 
by the Assured shall be covered” by the policy. McGillis promptly notified appel- 
lant’s agent at Salt Lake City of the accident to Mrs. Goldstein and made a 
written statement, covering four pages of the printed record, to appellant’s local 
counsel as to how the accident occurred. Appellant’s counsel took full charge of 
McGillis’ defense to Mrs. Goldstein’s suit and filed motion for new trial after she 
obtained a verdict, without notice to McGillis up to that time, nor until shortly 
before this suit was brought, that he had done or omitted to do anything by which 
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the insurer was discharged of liability. After McGillis had satisfied the Goldstein 
judgment in the manner stated, he brought this suit against appellant on the policy 
and recovered the loss he had sustained to the extent of the amount of the note he 
had given to Mrs. Goldstein in discharge of. her judgment. 


[1] Appellant in its answer set up these defenses: 1. That at the trial of the 
action of Mrs. Goldstein against McGillis, McGillis upon cross examination, con- 
trary to the advice and instructions of appellant, stated to the jury that he was 
insured, for the purpose of influencing the jury to return a verdict against him. But 
this statement of McGillis about his having insurance on his car was brought out 
on cross examination by Mrs. Goldstein’s attorney. It was part of a conversation 
between McGillis and appellant’s local agent in the latter’s office a few days after 
the accident, when Mr. Goldstein was present and at a time when Mr. Goldstein 
did not think his wife’s injuries were serious. He said at that time there was 
nothing the matter with her. No objection appears to the inquiry made of McGillis 
on cross examination. Moreover, Goldstein had already testified that McGillis 
was insured and so far as the record shows that also went in without objection. 
2. The answer further pleaded that McGillis concealed information from defendant 
as to the cause of said accident, and at the trial of Mrs. Goldstein’s case testified 
on cross examination, voluntarily assuming and admitting his liability for the 
accident. Again, this testimony was elicited on cross examination. The question 
propounded to McGillis does not appear, nor that any objection to it was made. 
[his is the answer of McGillis to the question on cross examination: “I might try 
to explain that by saying that right after the accident Mr. Goldstein was very 
much troubled, started crying and he said, ‘It is all my fault,’ I said, ‘Well, I 
wouldn’t say that, Joe. I think it was my fault.’” Obviously, it cannot be said 
that this testimony was a voluntary statement. This statement was not in McGillis’ 
written report to appellant’s counsel as to how the accident occurred, although it 
is claimed that at the time the written report was made, all conversations at the 
time of the accident were inquired about of McGillis. He went into great detail 
in the written report, and there is nothing to indicate that in making it he purposely 
concealed anything that occurred or any statements made or conversation at the 
time of the accident. It is not at all improbable that questions to him while on the 
witness stand refreshed his memory as to minor details. Furthermore, it appears 
that Mr. Goldstein was somewhat hysterical when this remark was made by 
McGillis, and it was doubtless an attempt on his part to console Goldstein. There is 
no doubt how the accident occurred and its cause. It was in the night time. The 
car struck something in the road and Goldstein lost control. The defenses that have 
been noticed are trivial. Appellant is estopped to raise these defenses. Meyers v. 
Continental Casualty Co. (C. C. A.) 12 F. (2d) 52; Commercial Casualty Ins. Co. v. 
Fruin-Colnon Cont. Co. (C. C. A.) 32 F. (2d) 425. 3. The answer also denies that 
McGillis had paid Mrs. Goldstein’s judgment. Mrs. Goldstein testified that she 
took the note secured by collateral in payment of her judgment on the advice of 
her attorney, that Mr. McGillis was able to pay and she fully expected to collect. 
A copy of the note is in the record. There is not the slightest suggestion of bad 
faith in that transaction. 

[2] Appellant’s counsel in their brief say that the grounds of their defense 
were, (1) that McGillis had failed to co-operate in the defense of the Goldstein 
action, (2) that the Goldstein judgment was obtained with the aid and collusion of 
McGillis, and (3) that in the trial of that case McGillis voluntarily assumed 
responsibility and admitted liability without notice to appellant. We have noticed 
the facts on which those claims are made. At the close of the testimony the 
court directed a verdict for appellee. We think that was not error. The defenses 
are wholly without merit. Furthermore, appellant took full charge of McGillis’ de- 
fense to Mrs. Goldstein’s action, and its counsel were fully apprised of the facts 
on which they now rely as defense in the present action before the trial of Mrs. 
Golsteins case was closed. They filed a motion for new trial, took from McGillis 
under the terms of his policy his right to defend or settle that action in his own way, 
and thereafter for the first time undertook to repudiate liability on the policy. 
The right fully exercised by insurer, to the exclusion of insured, broadened the 
liability of insurer beyond that of a strict indemnitor. Patterson v. Adan, 119 
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Min. 308, 138 N. W. 281, 48 L. R. A! (N. S.) 184; Rose & Son v. Zurich General 
A. & L. Co., 296 Pa. 206, 145 A. 813. 
The judgment is affirmed. 


NEW JERSEY FIDELITY & PLATE GLASS INS. CO. v. LOVE. (No. 3010.) 
Circuit Court of Appeals, Fourth Circuit. Sept. 19, 1930. 
43 Federal Reporter (2d) 82. 
1. INSURANCE. 


Provision in automobile policy requiring assured to immediately forward 
process served held of essence of contract, and not merely stipulation regarding 
form of notice of loss. 

Automobile insurance policy provided that “if any suit is brought 
against the assured to recover damages, the assured shall immediately 
forward to the company” at its office “any summons or any other process 
served upon him.” 

(For other cases, see Insurance, Dec. Dig. § 535.) 

2. INSURANCE. 

Word “immediately,” used in automobile policy requiring immediate forward- 
ing of process to insurer, means reasonable time under all circumstances. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

3. INSURANCE. 

Process not forwarded to insurer until expiration of more than seven months 
held not “immediately” forwarded, as required by automobile policy, constituting 
breach of condition. 

Suit against assured to recover damages for personal injuries arising 
from automobile accident was commenced on July 3lst and process served 
by posting at defendant’s residence during her absence. Defendant 
assured returned August 23 and found process, but did not forward it to 
insurance company or notify either company or its agent of institution of 
suit. Subsequently assured was served with notice of taking of deposi- 
tions on behalf of plaintiff, but none of notices were forwarded to insurer 
or its agent. Not until April 17, 1929, did local agent learn of pending 
actions from casual conversations with plaintiff and immediately called 
assured to ascertain if she had been served with process. Until that time, 
neither insurer nor local agent had any notice or knowledge of the insti- 
tution of the suit. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

4. INSURANCE. 


Under insolvency clause in automobile policy, fact that assured has sustained 
no loss because of previous insolvency does not relieve insurer of liability. 
Automobile policy contained provision to effect that insolvency or 
bankruptcy of assured shall not release company from payment of dam- 
ages for injuries sustained, or loss occasioned during the term of the 
policy, and in case execution against assured is returned unsatisfied, in 
action by injured party or his or her personal representatives, because 
of such insolvency or bankruptcy, an action may be maintained by the 
injured person, or personal representative against the company under 
terms of policy for amount of the judgment in action, not exceeding limits 
of policy. 
(For other cases, see Insurance, Dec. Dig. § 514.) 
5. INSURANCE. 


Injured person, same as assured, must comply with terms and conditions of 
automobile liability policy before entitled to recover thereunder. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 
6. INSURANCE. 

Where contract of insurance is plain and unambiguous, terms must be com- 
plied with before recovery may be had thereunder. 

(For other cases. see Insurance, Dec. Dig. § 308.) 
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7. INSURANCE. 

Under insolvency clause in automobile insurance policy, injured person, 
though obtaining judgment against assured, cannot recover against insurer where 
process in original action was not immediately forwarded to insurer. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

8. INSURANCE. 

Where failure to comply with terms of policy is made express cause for 
forfeiture, showing of prejudice is not necessary. 

(For other cases, see Insurance, Dec. Dig. § 309.) 

9. INSURANCE. | 

Compliance with conditions of insurance contract within reasonable time is 
indispensable to fix liability. 

(For other cases, see Insurance, Dec. Dig. § 308.) 


Appeal from the District Court of the United States for the Southern District 
of West Virginia, at Huntington; George W. McClintic. Judge. 

Suit by H. E. Love, administrator of the estate of Georgia Lowe, deceased, 
against the New Jersey Fidelity & Plate Glass Insurance Company. Judgment 
for plaintiff, and defendant appeals. 

Reversed. 

Walter L. Brown, of Huntington, W. Va. (Douglas W. Brown and Fitz- 
patrick, Brown & Davis, all of Huntington, W. Va., on the brief), for appellant. 

Connor Hall, of Huntington, W. Va. (O. J. Deegan, of Huntington, W. Va., 
on the brief), for appellee. 

3efore Parker, Circuit Judge, and Groner and Ernest F. Cochran, District 
Judges. 

Ernest F. Cocuran, District Judge. 

In October, 1927, the appellant (who will for convenience hereinafter he 
styled the insurance company) issued to Mrs. Susie K. Watt, a resident of 
Huntington, W. Va. (hereinafter styled the assured) an insurance policy to 
indemnify her against liability for bodily injuries including death, suffered by 
any person by reason of the ownership, maintenance, or use of an automobile 
described in the policy. The insurance company also agreed to defend in the 
name of and on behalf of the assured any suits brought against her to recover 
damages. 

The policy contains the following provisions : 

“Conditions 

“This insurance ‘is subject to the following conditions and failure on the 
part of the Assured to comply with any of said conditions shall forfeit the right 
to recovery hereunder. 

“Limits of Liability 

“ *x* *k * 


“Insolvency of Assured 
“2. The insolvency or bankruptcy of the Assured shall not release the Com- 
pany from the payment of damages for injuries sustained or loss occasioned 
during the term of the policy, and in case execution against the Assured is 
returned unsatisfied in an action brought by the injured, or his or her personal 
representative in case death results from the accident, because of such insolvency 
or bankruptcy, an action may be maintained by the injured person, or his or her 
personal representative, against the Company under the terms of the policy for 
the amount of the judgment in the said action not exceeding the limits of the 
policy. 
“Notice 
_ “3. The Assured shall give to the Company or its duly authorized agent 
immediate written notice of any accident with the fullest information obtainable. 
The Assured shall give like notice of claims for damages on account of such 
accident. If any suit is brought against the Assured to recover such damages, 
the Assured shall immediately forward to the Company at its office in Newark 
every summons or other process served upon him.” 
_ Appellee’s decedent, Mrs. Georgia Lowe, died as the result of injuries sustained 
in an accident occurring while she was the guest of Mrs. Watt in the insured 
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car, and appellee (hereinafter styled the plaintiff) recovered a default judgment 
against Mrs. Watt in the state court. Execution on the judgment being returned 
unsatisfied, this suit was instituted under the provision of the policy quoted 
above. The insurance company defended the present suit, alleging that the 
assured, Mrs. Watt, had not complied with certain terms of the policy, and in 
particular the provision which required that the assured should immediately for- 
ward to the company the summons or other process served upon her. The dis- 
trict court held, although process in the case brought in the state court against 
Mrs. Watt by the plaintiff was not forwarded to the insurance company until 
more than seven months after she had received it, nevertheless that the insurance 
company had an opportunity to appear and defend the action in the state court 
and that its failure to do so made it liable under the terms of the policy to the 
plaintiff. The facts are substantially as follows: 

The accident occurred on May 22, 1928, was promptly reported to the insur- 
ance company’s local agent, and within a day or so he obtained statements from 
Mrs. Watt, the assured, and Mrs. S. J. Bord, another occupant of the car. He 
wrote the insurance company on May 24, 1928, reporting his investigation and 
advising that the matter would not be turned over to counsel unless action should 
be instituted by the relations of Mrs. Lowe. On behalf of the insurance com- 
pany, he paid for the repairs to Mrs. Watt’s car, under the collision clause of 
the policy. The local agent later learned that a claim was being made by plain- 
tiff as administrator of the estate of Mrs. Lowe, and that the matter was in the 
hands of Mr. Deegan as attorney. On several occasions, the local agent and 
Mr. Deegan discussed the claim, and on one occasion Mr. Deegan told him that 
unless settlement was made, he was instructed to institute action. 

On July 31, 1928, plaintiff instituted action against Mrs. Watt in the state 
court. Process was served by posting at her residence during her absence. She 
returned on August 23, 1928, and found the process, but did not forward it to the 
insurance company or notify either the company or its agent of the institution 
of the action. The declaration was duly filed, and on January 24, 1929, April 10, 
1929, and April 11, 1929, Mrs. Watt was served with notices of the taking of 
depositions on behalf of the plaintiff. But none of these notices was forwarded 
to the insurance company or its agent, nor was the insurance company informed 
in any manner of their receipt. Pursuant to these notices served on Mrs. Watt, 
plaintiff took the depositions of a number of witnesses (three of them being 
occupants of the car at the time of the accident). On April 17, 1929, the local 
agent learned of the pending action from a casual conversation with the plaintiff, 
and immediately called Mrs. Watt to ascertain if she had been served with 
process. On that date, the local agent obtained the original process and notices 
of the depositions. While the plaintiff testified concerning some conversations 
with the local agent in an effort to show that the local agent had some knowledge 
of the pending suit prior to April 17, 1929, yet his testimony was entirely indefinite, 
and we think that the record shows clearly that this was the first time that either 
the insurance company or the local agent had any notice or knowledge of the 
institution of the suit. 

The insurance company, on being advised of the situation, obtained copies 
of the depositions which had been taken up to that time, and submitted them 
to its counsel, and on May 8, 1929, counsel advised the company that its rights 
had been clearly prejudiced by being deprived of the opportunity to cross- 
examine the witnesses whose depositions had been taken; and on May 13, 1929, 
pursuant to instructions from the company, counsel for the company informed 
Mrs. Watt that the company disclaimed all liability under the policy. 

The action of Love, administrator (who is the appellee here), against Mrs. 
Watt, was tried in the state court on May 20, 1929, and there being no appearance 
for the defendant, plaintiff took a default judgment. All of the depositions taken 
by the plaintiff were read to the jury. 

There is no doubt that the insurance company received prompt notice of the 
accident and made investigation, and no claim is made that the policy should be 
avoided under that clause. But the insurance company does claim that the clause 
requiring the assured to give notice of the accident is separate and distinct from 
the clause which requires that the assured shall immediately forward process to 





Auto] New Jersey Fidelity & Plate Glass Ins. Co. v. Love 207 


the company at its office. The insurance company contends: First, that compliance 
with this clause is a condition precedent to any recovery under the policy, binding 
both upon the assured and upon Mrs. Lowe, the plaintiff’s decedent, and must be 
complied with within a reasonable time after the institution of the suit, and if not 
so complied with, no liability attaches in any event; and, secondly, that even if it is 
not a condition precedent, nevertheless the insurance company was prejudiced by the 
failure to forward the process promptly, in that it was deprived of the right to 
cross-examine the plaintiff’s witnesses and would be at a disadvantage in defending 
the suit in the state court. 


[1-3] The provisions of the policy are plain and unambiguous. The policy pro- 
vides that “failure on the part of the assured to comply with any of said condi- 
tions shall forfeit the right to recover hereunder.” One of the conditions is that the 
assured shall immediately forward to the company at its office every summons or 
other process served upon her. It is obvious that this provision is of the essence 
of the contract in insurance of this kind and not merely a stipulation as to the 
form of bringing to the notice of the insurer the fact of loss as in policies of fire and 
life insurance. By the express terms of the policy, failure to comply with the con- 
dition forfeits the right to recovery. It is true that while the process is required 
to be “immediately” forwarded, nevertheless the word “immediately” is not given 
a rigid construction, but means that the process must be forwarded within a 
reasonable time under all the circumstances of the case. Fidelity & Deposit Co. v. 
Courtney, 186 U. S. 342, 345, 22 S. Ct. 833, 46 L. Ed. 1193. But here there was a 
delay of more than seven months, and we think that such delay under the cir- 
cumstances was entirely unreasonable. Inasmuch as the policy declared by its 
express terms that it should be forfeited if the process were not forwarded, it is 
clear that Mrs. Watt could not possibly recover under it. 


[4-7] It is argued in this court, however, that under what is termed the in- 
solvency clause of the policy (hereinabove set forth), which provides that an 
action may be brought by the injured person or her personal representative in 
case of death, a cause of action arose directly to Mrs. Lowe’s personal repre- 
sentative which he could maintain without complying with the conditions of the 
policy. The insolvency clause was evidently framed to avoid an injustice aris- 
ing in the case of an insolvent assured. Because of his insolvency, an assured 
who had paid premiums during the life of the policy might be deprived of 
the benefit for which he contracted. The insurance company would be relieved 
of liability under its policy and the injured party would not get redress. Under 
the insolvency provision of the policy, the fact that the assured has suffered no 
loss because of previous insolvency does not relieve the company of liability. 
It was not intended to relieve the injured party from complying with the terms 
of the policy. The insolvency clause itself says in plain terms that the per- 
sonal representative of the injured party may maintain an action “under the terms 
of the policy.” If the injured party can dispense with one of the terms, she can 
dispense with any of them; but our view is that she must comply with its terms 
and conditions and if she does not do so, she forfeits her rights under the policy, 
the same as the assured. It is said, however, that this gives an opportunity 
for collusion and fraud between the assured and the insurance company to 
defeat the rights of the injured party. There is, however, the same opportunity 
for collusion and fraud between the assured and the injured party to defraud the 
insurance company. But these considerations cannot affect the question. The 
point is that the parties have made their contract in plain and unambiguous 
language, and that by the provisions of that contract all of its terms must be 
complied with before there can be a recovery either by the assured or the in- 
jured party. 


[8, 9] It is argued, however, that the insurance company in this case had 
an opportunity to defend the suit and was not prejudiced by the failure to for- 
ward the process promptly. We are not prepared to accede to the view that 
where depositions have been taken with no right of cross-examination, where 
more than seven months elapsed after the institution of the suit before the com- 
pany is notified, the insurance company has not been prejudiced, or has had a 
fair opportunity to defend the suit. But the question, in our view of the case, 
is immaterial. Where, by the terms of the policy, a failure to comply is made 
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an express cause for forfeiture, a showing of prejudice is not necessary. A 
compliance with the conditions of the contract within a reasonable time is in- 
dispensable to fix liability. The condition is a material and important part of the 
contract and should not be deliberately set aside as of no moment. 

These views are in accord with the weight of authority, but it will not be 
necessary to cite all of the decisions supporting them. Metropolitan Casualty 
Insurance Co. v. Colthurst (C. C. A. 9th) 36 F.(2d) 559; Royal Indemnity Co. v. 
Morris (C. C. A. 9th) 37 F.(2d) 90; Jefferson Realty Co. v. Employers’ Liability 
Co., 149 Ky. 741, 149 S. W. 1011; Coleman v. New Amsterdam Casualty Co., 
247 N. Y. 271, 160 N. E. 367, 368; Phoenix Cotton Oil Co. v. Royal Indemnity 
Co., 140 Tenn. 438, 205 S. W. 128; Home Life Ins. Co. v. Beckner, 168 Ark. 283, 
270 S. W. 529; Rohlf v. Great American Mutual Indemnity Co., 27 Ohio App. 
208, 161 N. E. 232; Heller v. Standard Accident Ins. Co., 118 Ohio St. 237, 160 
N. E. 707; United States Casualty Co. v. Breese, 21 Ohio App. 521, 153 N. E 
206: cf. Lorando v. Gethro, 228 Mass. 181, 117 N. E. 185, 1 A. L. R. 1374; St. 
Louis Architectural, etc., v. New Amsterdam Casualty Co. (C. C. A.) 40 F.(2d) 
344. 

The plaintiff's counsel cites a few decisions which hold to the contrary, 
but we are not in accord with their reasoning or conclusions, and the weight 
of authority, as already stated, supports the contention of the insurance com- 
pany. 

Plaintiff's counsel also cites certain other cases in support of his contention, 
but we do not think it necessary to discuss them. In some of these cases, the 
condition requiring the forwarding of the process was not made a condition 
precedent, nor was the failure to comply declared to be a cause of forfeiture 
of the policy. In some of them, there was evidence tending to show a waiver 
on the part of the insurance company. In some of them, there was an absolute 
guaranty on the part of the insurance company to pay the injured party in any 
event without regard to the condition. Some of the cases arose under statutes 
requiring taxicab and bus companies to carry liability insurance to cover in- 
juries to the public, where the wording of the statutes and the policies involved 


are different from that of the policy in the case at bar, and either necessarily 
required or were obviously capable of the interpretation that the injured party 
could recover irrespective of a breach of policy by the insured. It is sufficient 
to say that none of the cases cited has any application to the present case, where 
the injured party’s right of action is limited expressly upon compliance with 
“the terms of the policy.” 3 

The decree of the District Court is therefore reversed. 


. GRANGER v. NEW JERSEY INS. CO. Civ. 6832. 
District Court of Appeal, First District, Division 1, California. 
Sept. 15, 1930. 
Rehearing Denied Oct. 15, 1920. 
291 Pacific Reporter 698. 
5. INSURANCE. 

Contract of insurance is to be interpreted in light of its nature, in view of its 
purpose, and with considerable degree of liberality in favor of insured and against 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[1, 3].) 

6. INSURANCE. 

Risk fairly within contemplation of insurance contract is not to be avoided 
by any nice distinction or artificial refinement in use of words. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

7. INSURANCE. 

Automobile policy insuring against theft, excepting from its operation em- 
bezzlement by mortgagor or vendee in possession, insured against loss by em- 
bezzlement except as to limited class. : 


(For other cases, see Insurance, Dec. Dig. § 425.) 
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8. INSURANCE. 
Words “theft,” “robbery,” and “pilferage,” used in policy insuring against 

such acts are used in insurance policies in their common and ordinary meaning. 

“Theft” involves idea of a knowingly unlawful acquisition of property, 

that is a felonious taking from one: who has both actual possession and 
apparent right of possession, and should be given usual meaning and un- 
derstanding employed by persons in ordinary walk of life. “Pilferage” 
has but one me aning, and constitutes some form of stealing. Words “theft, 
“robbery,” and “pilferage” all imply some form of larceny. 


(For other cases, see Insurance, Dec. Dig. § 425.) 

INSURANCE. . - j 

Contract of insurance against theft, robbery, or pilferage of automobile /ield 
not drawn to fit narrow limitations of criminal statutes. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

INSURANCE. 

Misappropriation of automobile by one repres¢ nting himself as prospective 
purchaser inducing agent to part with automobile constitutes “theft” within policy 
insuring against theft, regardless whether offense constituted larceny or embezzle- 
ment. 

(For other cases, see Insurance, Dec. Dig. § 425 
15. ase RANCE. 

Person falsely representing himself to be prospective purchaser with intent 
to acquire car held guilty of “larceny” in appropriating car when permitted to 
drive, which constituted “theft” within policy insuring automobile against theft. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Appeal from Superior Court, Santa Clara County ; J. R. Welch, Judge. 

Action by Earl Granger, doing business at the Granger Motor Sales, against 


the New Jersey Insurance Company. Judgment for plaintiff and defendant appeals. 
Affirmed. 


Charles W. Haswell, of San Francisco, for appellant. 


Louis Oneal and William F. James, both of San Jose, for respondent. 

Tyrng, F. J. 

Action on an automobile insurance policy. The policy was issued by defend- 
ant company for the benefit of plaintiff and other beneficiaries named therein. It 
was one in the form universally in use by automobile dealers, who insert in their 
policies for convenience the names of different finance companies or concerns 
through which they do their financing. The policy, among other things insured 
the beneficiaries named therein against theft, robbery, or pilferage, except by 
any person in the assured’s household or in their service or employ, and except- 
ing also the wrongful conversion, embezzlement, or secretion by a mortgagor or 
vendee in possession under mortgage, conditional sale, or lease agreement. While 
the policy was in full force and effect, the plaintiff, respondent herein, was con- 
ducting a motorcar sales agency in the city of San Jose, and among the cars 
he was offering for sale was a certain Willys-Knight sedan, which was covered 
by the policy of insurance here sued upon. On July 31, 1927, a man giving the 
name of M. D. Ritchie, a stranger to respondent, came into his place of business 
and approached the salesman on duty with the request that he be permitted to 
inspect the automobiles on display with a view of purchasing one. He gave the 
salesman his supposed name and a fictitious address in San Francisco. While 
inspecting the cars, the prospective purchaser was informed by the salesman that 
it was his lunch hour, and he requested the customer to remain in the premises 
for a short time, after which he promised to take him for a ride for the purposes 
of demonstrating the merits of the sedan. Upon the salesman’s return from lunch, 
the parties proceeded to the door of the establishment and were about to enter 
the car, when another party who had a previous appointment with the salesman 
arrived. The prospective purchaser was then requested by the salesman to drive 
the car around the block while he was interviewing the new arrival. Shortly 
thereafter, when the salesman finished his business, he turned to look for the 
stranger, but found he had disappeared. Upon inquiry being made, it transpired 
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that the address given to the salesman was fictitious, and the imposter and the 
car were thereafter seen no more. Suit was brought by plaintiff upon the bond, 
and he recovered judgment in the sum of $1,306.32. Two questions are here pre- 
sented which it is claimed compel a reversal of the judgment: (1) The proper 
construction and application of the contract of insurance; (2) nonjoinder of proper 
parties as plaintiffs. 


[1] The present statute of this state in its definition of theft includes what 
formerly constituted the several crimes of larceny and embezzlement. This statute, 
however, was enacted subsequent to the issuance of this policy, and, in so far as 
its determinative effect upon the definition to be given to the word “theft” in the 
policy, would not be effective, as the statute can have no retroactive operation. 
At the time the policy was issued, there was no such crime or offense under the 
penal statutes as “theft.” There was larceny, larceny by trick and device, and 
embezzlement. Notwithstanding this fact, we are of the opinion that it was 
the intention of the parties that the policy should cover such an act as the facts 
in this case present, and also for other reasons the judgment must be affirmed. 


[2-10] In interpreting a contract, language is to be given the meaning which 
the one using it apprehended or should have apprehended that the other party 
would give it. The common or normal meaning of language will be given the 
words employed, unless the circumstances show that in a particular case a special 
meaning should be attached to it. Then again, in construing a writing, all parts 
are to be considered with reference to each other, and, in the case of a contract 
of insurance, the contract is to be interpreted in the light of its nature, in view 
of its purpose as such, and with a considerable degree of liberality in favor of the 
insured and against the insurer by reason of it having framed the contract. A 
risk fairly within contemplation is not to be avoided by any nice distinction or 
artificial refinement in the use of words. Mitchell Grain & Supply Co. v. Casualty 
Co., 108 Kan. 379, 195 P. 978, 16 A. L. R. 1488. Here the policy insures against 
“theft, robbery or pilferage,” and then proceeds to except from its operation the 
wrongful conversion, embezzlement, or secretion by a mortgagor, vendee in pos- 
session under a mortgage, conditional sale, or lease agreement. This clause does 
not except wrongful conversion by any other persons than those named therein. 
It seems clear that wrongful conversion, embezzlement, or secretion being ex- 
cepted as to a certain class only, it is restricted to that class alone, and the insured 
is protected under the policy from such acts on the part of others within the 
terms employed in the policy. We are of the opinion, therefore, that the policy, 
under a reasonable construction of its terms, not only insures against loss by theft 
or other form of larceny, but likewise includes a loss by embezzlement, except 
as to a limited class. Aside from this conclusion, it has peen generally held that 
the words “theft,” “robbery,” and “pilferage” are words that are well understood, 
and that they are used in insurance policies in their common and ordinary mean- 
ing. Royal Ins. Co. v. Jack, 113 Ohio St. 153, 148 N. E. 923, 46 A. L. R. 529. Theft 
involves the idea of a knowingly unlawful acquisition of property; that is, a 
felonious taking of it from one who has both the actual possession and the apparent 
right of possession. Stewart v. Home Fire & Marine Ins. Co., 124 A. 773, 2 N. 
J. Mise. R. 515. In construing the word “theft,” it should be given the usual 
meaning and understanding employed by persons in the ordinary walks of life, 
and should be construed as common thought and common speech now imagine 
and describe it. Van Vechten v. Am. Eagle Fire Ins. Co., 239 N. Y. 303, 146 
N. E. 432, 38 A. L. R. 1115. Pilferage has but one meaning, and it constitutes 
some form of stealing. Felgar v. Home Ins. Co., 207 Ill. App. 492; Illinois Auto- 
mobile Ins. Exch. v. So. Motor Sales Co., 207 Ala. 265, 92 So. 429, 24 A. L. R. 
734; Gunn v. Globe Ins. Co., 24 Ga. App. 615, 101 S. E. 691; Darling v. Clement, 
69 Vt. 292, 37 A. 779. The words employed, therefore, must be deemed to have 
been used in their general and popular sense rather than with specific reference 
to the precise definition of a criminal statute. Hill-Howard Motor Co. v. North 
River Ins. Co., 111 Kan. 225, 207 P. 205, 24 A. L. R. 736. It may well be that 
in a prosecution for a crime, the strict rules of criminal law would require the 
swindler to be charged with the particular crime that the facts constitute, but it 
cannot be said that the contract of insurance was drawn to fit the narrow limita- 
tions of criminal statutes. As above expressed, the bond is to be interpreted as 
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a contract of insurance in view of its purpose as such. Mitchell Grain & Supply 
Co. v. Casualty Co., supra; Van Vetchen v. American Eagle Fire Ins. Co., supra; 
Insurance Co. v. Samuels, 31 Ga. App. 258, 120 S. E. 444. It has been directly 
held that where, as here, one represents himself as a prospective purchaser and 
induces an agent to part with a car upon the pretext that he desires to try it out 
and never returns it, that the transaction constitutes theft within the meaning of 
the policy. Champion v. Chicago Fire & Marine Ins. Co., 104 N. J. Law, 554, 
141 A. 794; Automobile Underwriters’ Co. v. Rhinehold (Tex. Civ. App.) 255 
S. W. 1116; Federal Ins. Co. v. Hiter, 164 Ky. 743, 176 S. W. 210, L. R. A. 1915E, 
575; Southern Casualty Co. v. Landry (Tex. Civ. App.) 266 S. W. 804. Whether, 
therefore, the offense constituted larceny or embezzlement, is of no consequence, 
as either offense constitutes “theft” within the meaning of the policy. 


We are cited to the case of Fiske v. Niagara Fire Ins. Co. (Cal. App.) 266 
P. 853, as opposing this conclusion. In that case there was an actual sale and an 
actual transfer of title and a subsequent conversion. It has been expressly held 
that, where one permits another to take his car for the purpose of trying it out, 
the question of sale to be determined afterward, and such person never returns 
it, such transaction does not constitute a conditional sale, and the insurance com- 
pany is not relieved of liability by a clause in the policy exonerating the company 
from liability in case of theft while the car was in the possession of a vendee under 
a conditional sale. Such taking was held to be theft by the bailee. Southern 
Casualty Co. v. Landry (Tex. Civ. App.) 266 S. W. 804. 


[11-14] Aside from these considerations, we are of the further opinion that 
the facts show a larceny rather than an embezzlement as claimed by appellant. 
The prevailing rule is that any scheme, whether involving false pretenses or other 
fraudulent trick or device whereby an owner of property is swindled out of it 
with the preconceived intent of the swindler to unlawfully possess it, is classed 
as larceny. The natural and obvious meaning of the word “steal” is a felonious 
taking of property. Darling v. Ciement, 69 Vt. 292, 37 A. 779. The words “theft,” 
“robbery,” and “pilferage” all describe some form of larceny. Ledvinka v. Home 
Ins. Co., 139 Md. 434, 115 A. 596, 19 A. L. R. 167. The fundamental proposi- 
tion that there can be no larceny by one who has already a rightful possession 
before conceiving a fraudulent intent serves as a line of distinction between lar- 
ceny and embezzlement. In other words, in embezzlement there is a rightful 
taking and a subsequent unlawful appropriation. In larceny the animus furandi 
exists at the very time of the taking. So where property delivered by the owner 
to another for a purpose not involving transfer of title is by person to whom it 
is delivered, in violation of the trust reposed in him, appropriated to his own 
use, it is larceny and not embezzlement, where he intends at the time of receiv- 
ing it to convert it to his own use in violation of the trust, for the reason that 
his fraudulent purpose prevents the possession which is given to him from being 
lawful. 1 McClain, Cr. Law, § 623. 


[15, 16] The facts as above narrated conclusively show that here the swindler 
had formed a guilty intent to obtain possession of the automobile at or before the 
time he unlawfully acquired it, and that his possession at all times was unlawful. 
He gave a fictitious name and address and did other acts which plainly showed his 
guilty intent to acquire the car. His act therefore constituted larceny, which 
crime constitutes “theft” within the meaning of the bond. Security Ins. Co. v. 
Sellers-Sammons-Signor Co. (Tex. Civ. App.) 235 S. W. 617; Brady v. Nor- 
wich Union Fire Ins. Co., 47 R. I. 416, 123 A. 799; People v. Salorse, 62 Cal. 
139. Nor is there any merit in appellant’s further claim that there was prejudical 
error on account of the nonjoinder of the other beneficiaries named in the policy. 
None of them ever had any interest in the car, but, on the contrary, they have 
expressly disclaimed any interest, and the time within which they might have 
asserted an interest has long since expired. 


As above recited, the form of policy was one universally in use by automo- 
bile dealers who have inserted in their policies the name of different finance com- 
panies or concerns which do their financing. Under no circumstances can the 
defendant be subject to any further claim growing out of the transaction. Under 
these facts the question of whether the other beneficiaries named should have 
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been made parties becomes immaterial, as defendant was in no manner prejudiced 
by any ruling of the court upon this subject. 

The judgment is affirmed. 

We concur: Knight, J.; Cashin, J. 


LAHTI v. SOUTHWESTERN AUTOMOBILE INS. CO. Civ. 7499. 
District Court of Appeal, First District, Division 1, California. 
Oct. 24, 1930. 
292 Pacific Reporter 527. 
INSURANCE. 

Husband of assured driving assured’s automobile at time of accident with knowl- 
edge and consent of assured held “assured” within automobile liability policy (St. 
1919, p. 776). 

Injured person obtained judgment against husband, but did not obtain 
judgment against assured, and thereafter instituted suit against insurance 
company under St. 1919, p. 776, to recover amount of policy and interest. 
Insurer contended that under policy it contemplated no indemnity liability 
to any person except named assured designated in schedule of statement. 
Omnibus clause of policy provided in substance that, in addition to assured 
named in policy, any person while riding in or operating automobile shall 
be deemed to be included within meaning of the word “assured.” 

(For other cases, see Insurance, Dec. Dig. § 435.) 


\ppeal from Superior Court, Almeda County; J. J. Allen, Judge. 

Action by Mary Lahti against the Southwestern Automobile Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

L. J. Styskal, of Los Angeles, for appellant. 

Elliott Johnson, of San Francisco, and Frank V. Cornish, of Berkeley, for 
respondent. 

Triage P.. }. 

Action to recover indemnity under a policy of automobile liability insurance. 

The policy which was issued by defendant company in the sum of $5,000 cov- 
ered a Chevrolet sedanette automobile of which one Margaret McMenamin was the 
owner and the assured named in the policy. Thereafter, and when the policy was 
in full force and effect, William McMenamin, her husband, while driving the auto- 
mobile with the knowledge and consent of his wife, struck and injured the plain- 
tiff, who brought suit against William McMenamin and recovered judgment in a 
sum in excess of $16,000. Margaret McMenamin was not made a party to the ac- 
tion, and no judgment has been recovered against her. ‘Thereafter the present ac- 
tion was instituted against the insurance company, as authorized by statute (St. 
1919, c. 367, p. 776), to recover on its policy in the sum of $5,000, together with 
interest on the judgment against William McMenamin. 

Under the authority of the statute referred to and based upon the judgment 
recovered against William McMenamin, the court below rendered judgment for 
plaintiff on the theory that William McMenamin was included in the provisions of 
the policy, and that defendant was therefore liable to plaintiff on that instrument. 
From this judgment and from an order denying a new trial this appeal is taken. 

The sole question here presented is whether or not defendant company is 
bound under the terms of the policy to pay a judgment rendered against William 
McMenamin where none was rendered against Margaret McMenamin. 

The pertinent parts of the policy provide as follows: 

“(Defendant) Does hereby agree: 

“(1) To indemnify the person * * * named in Statement 1 of the Schedule of 
Statements and herein called the Assured, against loss from the liability imposed by 
law upon the assured * * * as the result of an accident * * * caused by reason of 
the use, ownership, or maintenance of any of the automobiles. * * * 


“(2) To defend in the name and on behalf of the assured any suit brought 
against the assured. * * * 


“In addition to the assured named in the policy, any other person while riding 
in or operating any automobile covered hereunder, and any other person * * * while 
responsible for the operation of any such automobile, shall be deemed to be in- 
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cluded within the meaning of the word ‘assured’ wherever used in this policy, pro- 
vided (1) That such person * * * is not covered by any other valid and collectible 
insurance against an accident covered by this policy. * * * 

“(3) That the word ‘Assured’ in the cancellation condition (G) and in the 
other insurance condition (N) of the policy shall be limited to the assured named 
in the schedule; (4) That the insurance under this policy shall be applied first to 
the protection of the assured named in the schedule, and the remainder if any shall 
alone be applicable to the protection of any person * * * entitled to indemnity un- 
der the provisions of this paragraph. 

“K. The Company shall not be liable * * * until a final judgment shall have 
been recovered against the assured in a suit covered hereby. The insolvency or 
bankruptcy of the assured shall not release the company * * * and if such in- 
solvency or bankruptcy shall occur, * * * the judgment creditor shall have a right 
of action to recover the amount of such judgment against the Company to the 
same extent that the assured would have had to recover against the company had 
the assured paid the said judgment. * * * 

“R, * * * The expenses incurred by the company in defending any suit, includ- 
ing the interest on any verdict or judgment and any costs taxed against the Assured, 
will be paid by the company irrespective of the limits expressed above.” 

The person named as the assured in schedule 1 of the schedule of statements is 
Margaret McMenamin. It is appellant’s contention that the defendant under its 
policy contemplated no indemnity liability to any other person except Margaret 
McMenamin, the person named in the schedule of statements. There is no merit 
in the contention. In plain and unambiguous language, the omnibus clause of the 
policy provides that, in addition to the assured named in the policy, any person, 
while riding in or operating the automobile covered by the policy, shall be deemed 
to be included within the meaning of the word “assured.” William McMenamin 
was within the defined group, being the operator of the car, and, this being so, the 
policy contemplated indemnity liability for his acts as an unnamed assured with 
the same force and effect as if he had been expressly named therein. That appellant 
contemplated giving benefits to persons other than the named assured, Margaret 
McMenamin, is further evidenced by the clause in the policy providing that the 
insurance shall be first applied to the protection of the assured named in the 
schedule, and the remainder, if any, shall alone be applicable to the protection of 
others entitled to indemnity. To hold that the policy covered only liability incurred 
by the insured herself by reason of the driving of the automobile by a third person 
with her consent and did not cover the liability of the third person when the named 
insured was not herself liable would be to disregard entirely the express provisions 
of the omnibus clause. See Ocean Accident & Guarantee Corp. v. Bear, 220 Ala. 
491, 125 So. 676; Horn v. Commonwealth Co., 105 N. J. Law, 616, 147 A. 483; 
Odden vy. Union Indemnity Co. (Wash.) 286 P. 59. 

The terms of the policy are plain and explicit and the meaning clear and free 
from doubt, and need no construction. The declared intention was to insure, not 
only the assured, but all the defined group named in the omnibus clause as well. 

The judgment and order are affirmed. 

We concur: Knight, J.; Cashin, J. 

HAIK v. UNITED STATES FIDELITY & GUARANTY CO. 
No. 697. 
Court of Appeals of Louisiana. First Circuit. Oct. 7, 1930. 
130 Southern Reporter 118. 
1. INSURANCE. 


Motorist, whose automobile fell in hole during rainstorm, held entitled to 
recover under policy indemnifying against damage by “collision with another 
object.” 

Evidence disclosed that oil or gasoline tanks had been removed 
from earth, leaving hole 6 feet deep filled with bricks, wood, and dirt, 
into which automobile of plaintiff fell while he was seeking to pass 
around small post to find shelter from rain. “Object” means anything 
that comes within cognizance of senses, especially anything that is tang- 
ible or visible, and general clause in insurance policy relating to “col- 
lision with another object” means any object which is real or tangible, 
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whether moving, permanent, stable, inanimate, or immovable, although 
technically “collision” or “impact” would mean the striking against each 
other of two bodies in motion. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

[Ed. Note—For other definitions of “Collision,” “Impact” and “Ob- 
ject,” see Words and Phrases.] 
2. INSURANCE. 

That motorist returned 56 miles to home with damaged automobile, relying 
on mechanic’s advice, was not negligence precluding recovery on indemnity 
policy. 

Evidence showed that plaintiff stopped at garage once on return 
journey to have oil replaced. Defendant contended plaintiff should have 
had automobile inspected at filling station several miles from scene of 
accident, but it did not appear that plaintiff knew it was there, or that 
he could have had authoritative inspection made there. It was later 
found that oil pump had been broken, causing bearings to burn up. 

(For other cases, see Insurance, Dec. Dig. § 505.) 

Appeal from District Court, Parish of St. Tammany; Prentiss B. Carter, 
Judge. 

Suit by Norman K. Haik against the United States Fidelity & Guaranty 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Miller & Heintz, of Covington, for appellant. 

A. D. Schwartz, of Covington, for appellee. 

Mouton, J. 

The defendant company issued an insurance policy on a Peerless seven- 
passenger auto in favor of plaintiff. In May, 1928, during the term of the 
policy, the car, while being driven by the plaintiff, fell in a hole, and was dam- 
aged, requiring repairs to the sum of $227.35, which was paid by plaintiff, and 
was recovered against defendant in this suit. 

The portion of the policy pertinent to the issue presented for decision 


provides for indemnity for loss or damage to the auto “caused by accidental 
collision with another object.” 


[1] Plaintiff left Covington, where he was living, with members of his 
family on a Sunday morning about 7 o'clock, for an outing to Reserve, and 
on his way stopped in Bogalusa, where he took up some friends for the trip. 
There were about eleven persons in his auto, counting the children. After 
lieaving Bogalusa, when only a few miles from that place, being overtaken in a 
torrential rain, he proceeded towards the house of a Mr. Evans, intending to 
find shelter there, and in trying to.pass around a small post, his auto fell in 
a hole, where it was damaged. There is nothing to indicate that plaintiff fell 
into this hole through his fault, carelessness, or negligence. The fall in the 
hole was therefore purely accidental, and the only question which remains for 
solution under the terms of the policy is as to whether or not there resulted 
therefrom “a collision” between the car and “another object.” 


It is shown that Mr. Evans had some time before the accident operated a 
gas station near his home, had subsequently removed oil or gasoline tanks from 
there, leaving the hole into which plaintiff’s auto fell, as above stated. The hole 
was 6 feet deep, and had been filled by Mr. Evans with bricks, wood, and dirt. 


The clause of the policy, to which we have hereinabove referred, provides 
for insurance against damages which might result from a collision between 
plaintiff’s auto and “another object.” We all know that an object may be real, 
visible, and tangible, or may be apprehended or conceived only by the under- 
standing. The latter, obviously, must be eliminated from consideration in con- 
struing an insurance policy in a case of this nature. This elimination is made 
in Berry, Law of Automobiles, vol. 6, from which plaintiff quotes the follow- 
ing: “The word object means anything that comes within the cognizance or 
scrutiny of the senses, especially anything that is tangible or visible. * * * 
As used in a policy of insurance it includes water and land. So it is used to 
include both perpendicular and horizontal objects, including the flat earth.” 
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Evidently the wood, bricks, and dirt which had been thrown in that hole, 
whether they were laid in there perpendicularly or horizontally, were by their 
nature, within the meaning of the policy, tangible and visible objects. If in- 
visible at the time, this invisibility was caused by the heavy rain that had just 
fallen, and which made them more treacherous and dangerous. 

It is shown that plaintiff, after the accident, did not go to Reserve, as he 
had planned, but returned to Covington, his home, where the auto was examined 
by a local mechanic. As the trouble could not be discovered, plaintiff phoned 
to Mr. Oster in New Orleans, from whom he had bought the auto. A mechanic 
was sent to Mr. Oster to Covington, who, after an inspection of the auto, had 
it shipped to New Orleans for the repairs which might be found to be needed. 

Mr. Oster is engaged in the automobile repair business, and made the neces- 
sary repairs. His testimony is to the effect that the motor was burned up, and 
that the pump had been broken; also the crank case directly under the pump. 
He says, that “the crank-case under the oil pump showed the impact,” etc. 

Technically speaking, a collision or impact would mean the striking against 
each other of two bodies in motion. Part of the clause of the policy, we have 
quoted, refers generally to collision with “another object.” Such a provision 
in an insurance policy, in the absence of more specific language, cannot be re- 
stricted to a collision with another “moving” object. When the object is real 
or tangible, whether moving, permanent, stable, inanimate, or immovable, a col- 
lision with it comes within the terms of that clause of the policy to which we 
have referred, and entitles the insurer to relief, if accidental, which was clearly 
shown to have been the case here. 

It is evident in this case that in falling in that hole plaintiff's auto came in 
contact or collided with some wood, bricks, or dirt which had been thrown into it 
by Mr. Evans when he undertook to fill it up. 

[2] Mr. Oster said that the pump and the crank case, directly under it, had 
been broken, which” he said showed the impact. Evidently these breaks were 
the result of the collision, as it was shown that the auto was practically new, 
and had been found in good condition after being looked over by an automobile 
mechanic, the day before the accident. In that make of cars, it was shown 
that the oil pump distributes oil to the motor, which being injured caused the 
bearings to burn up, thereby preventing tke splashings of oil to the pistons, no 
doubt, all of which was the direct result of the collision of the auto with some 
fixed object in the hole. 


Counsel for defendant company, it seems, contend that the condition of 
the car was caused by plaintiff, by venturing immediately after the accident on 
return trip to Covington, some 56 miles away; their contention being, in sub- 
stance that, before starting back, plaintiff should have had the car inspected 
and the trouble remedied. The proof shows that Mr. Castera, the officer in a 
garage in Covington, was called over the phone by plaintiff and came up to the 
scene with a wrecker to pull the car out of the hole. After it was pulled out, 
Mr. Mitchel Haik, son of the plaintiff, asked Mr. Castera if the car would be 
“all right” for a drive back to Covington. Mr. Castera, who is an experienced 
automobile driver, looked at the indicator, had Haik to start the motor, saw 
he had all the oil needed, and, not seeing anything wrong with the auto, told 
him he could “go ahead all right.” 


Plaintiff, it appears, knows little, if anything, about the mechanism of an 
auto and started back, as he felt assured he could, after receiving the advice 
from Mr. Castera. On their way back, plaintiff stopped at a garage in Bogalusa 
had the oil drawn out of the auto and replaced with new oil to make the rest 
of the trip. This action on his part, and the fact that he consulted with Mr. 
Castera before starting on his way to Covington, show that he was cautious and 
careful in the management of the auto. 


Defendant insists that, notwithstanding the advice of Mr. Castera, plain- 
tiff should have had, before leaving the Evans house, an inspection of his auto, 
which he could have obtained, it is claimed, at a filling station then in operation 
at Pearl River, a few miles distant from where the accident occurred. There 
is nothing to indicate that plaintiff was advised to go to that station to have 
his car examined or as a matter of fact that there was, to his knowledge, such 
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a station there, and that he could have found at the station:any one who could 
have made an authoratative inspection of his car. There is therefore nothing 
in the record to show that plaintiff was in any way careless or negligent be- 
cause he did not go to that filling station to have his car examined before re- 
turning to his home. 

He had been caught, the evidence shows, in a roaring rainstorm, which had 
flooded the country through which he was traveling, and had been forced to 
stop near Mr. Evans’ plate, where he was seeking a refuge for himself, his 
children, wife, and other occupants of his car, when he was suddenly and un- 
expectedly plunged into that excavation which had been caused by the removal 
of an oil or gasoline tank. It was shown that himself and his companions were 
drenched to the skin before getting into Mr. Evans home; that it was only 
many hours after the accident that his car was extricated from the hole; that 
his companions, children, wife, and himself, were naturally under considerable 
strain, and evidently, to their disappointment, had to return without going to 
Reserve, where they intended to pass the day. Under such trying circum- 
stances, it must, in all reasonableness, be held that plaintiff’s conduct was all 
that could have been expected, and that he is not in the least chargeable with 
negligence or carelessness in thus returning to Covington. 

The proximate cause of the injury to the auto was its collision with some 
yject in the hole in which it fell, and cannot be ascribed to any action by the 
plaintiff, either before or after the accident. 

The court correctly held defendant liable for $227.35 paid by plaintiff for 
the repairs to his car. 

Affirmed. 


ol 


NEUMAN vy. EDDY (SOUTHERN CASUALTY CO., Intervener). No. 644. 
Court of Appeal of Louisiana. First Circuit. Oct. 7, 1930. 
130 Southern Reporter 247. 
3. INSURANCE. 


In action by guest against driver for personal injuries, in which insurer inter- 
vened, evidence held not to establish that guest and insured colluded to establish 
liability. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

5. INSURANCE. 

Burden of proof held on defendant driver and on intervening insurer to estab- 
lish guest’s contributory negligence. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

7. DAMAGES. | 

In personal injury action by 64 year old man, crippled for life, $8,000 judgment 
was reduced by appellate court to $6,500. 

Plaintiff's leg was, as a result of the accident, two inches shorter 
than before. He suffered greatly, sustained business losses, and had large 
medical expenses. He as suffering from a physical ailment at the time of 
the accident. 

(For other cases, see Damages, Dec. Dig. § 132[6].) 


Appeal from District Court, Parish of Calcasieu; Thos. F. Porter, Judge. 

Suit by Axel Neuman against James C. Eddy, in which the Southern Casualty 
Company intervened. From a judgment in favor of plaintiff, defendant and inter- 
vener appeal. 

Amended, and, as amended, affirmed. 

Pujo, Bell & Hardin, of Lake Charles, for appellant Southern Casualty Co. 

Vance Plauche, of Lake Charles, for appellant Eddy. 


Cline, Plauche & Girod, of Lake Charles, for appellee. 
Exuiort, J. 


An automobile belonging to, and while being driven by, James C. Eddy struck 
a cow on the highway leading from Lake Charles to Alexandria, and was thereby 
overturned, and Axel Neuman, riding therein as the guest of said Eddy, was, as a 
result, badly injured. 

The occurrence took place after dark on October 14, 1928. 
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The plaintiff urges that his injuries and resulting damages was due entirely to 
the negligence, carelessness, recklessness, and imprudence of the defendant in driv- 
ing his car. He claims of him $15,600 as damages on said account. 

The defendant denies the negligence, imprudence, carelessness, and recklessness 
alleged against him. He alleges that he was driving on the highway, and that the 
cow ran into the rear end of his automobile, that the collision was unavoidable, 
and denies responsibility for the occurrence. 

Southern Casualty Company, in which defendant has a protective policy to 
the extent of $10,000, alleges that defendant made two reports to insurer concerning 
the accident, before and one after the suit, and that the one last made materially 
differs from the first two. It alleges that it believes that the defendant is aiding 
and abetting the plaintiff in bringing and prosecuting the suit, and is engaged in 
assis ting him in his effort to develop a case of liability against the defendant 
none in fact exists. 


It intervened in the suit and denied that the plaintiff and defendant were in fact 
host and guest on the trip in which plaintiff was injured, as alleged by the plaintiff ; 
alleges that they were engaged instead in a joint enterprise and venture. It alleges 
that defendant was driving his automobile along the road carefully when a cow 
suddenly came out of a herd they were passing and struck the rear end of his auto- 
mobile without warning, causing it to overturn. That defendant was not respon- 
sible ior the accident nor liable to the plaintiff on said account. It further alleged 
that the cows were in plain view of the plaintiff; that he made no protest nor com- 
plaint to defendant with reference to his manner of driving while passing them. 
That therefore, if defendant was negligent the plaintiff was 

hout right to recover of defendant. 


The lower court rendered judgment in favor of the plaintiff for $8,000, with 
interest. 


, when 


also negligent and 


Defendant and intervener has appealed. 


The defense of joint adventure urged in this court was rejected without being 


mentioned in the opinion of the lower court. 


The automobile in which the trip was being made belonged to and was being 
driven by defendant. The trip was mutually agreed on; which one of the parties 
suggested it is not clear. The plaintiff paid nothing for the privilege of going in 
the automobile, but when they reached Oakdale the morning of the trip he treated 
the defendant to breakfast, but the evidence does not show that he otherwise un- 
derwent any expense. It is not shown that he had anything to do with the control 
of the automobile. He had no authority in the matter of driving, no right to in- 
terfere. The defendant drove as he saw proper without consulting the plaintiff. 

The case, Sam Mathews Lawrason v. Eugene Richard, Jr., (La. App.) 129 So. 
250, recently decided, involved a defense of this kind. In that case we quoted from 
Jacobs v. Jacobs, 141 La. 272, 74 So. 992, L. R. A. 1917F, 253, as follows: “Neg- 
ligence on the part of the driver of an automobile is not imputable to his guest in 
the car, nor does one who accepts an invitation to ride in an automobile thereby 
engage in such a common enterprise or joint venture with the driver, that neither 
would be liable to the other for an act of negligence.” A number of other au- 
thorities was also cited on the subject. 


From Ruling Case Law, vol. 15, Subject, Joint Adventures, pp. 500, § 2, we 
take the following language: “While it is true that at common law co-adventurers 
in an enterprise were recognized in courts only when the element of partnership 
was disclosed and on proof of the essential of a partnership, this is not the law at 
the present time, and although courts in modern times do not treat a joint adven- 
ture as identical with a partnership, it is so similar in its nature and in the contrac- 
tual relationships created thereby, that the rights as between the adventurers are 
governed practically by the same rules that govern partnerships. A joint adventure 
generally relates to a single transaction. The usual test of a partnership as be- 
tween the parties to a joint adventure is their intent to become partners.” 


From Cyclopedia on Automobile Law by Blashfield, vol. 1, Subject, Liability of 
Private Carriers to Guest, etc., p. 970, § 14, we take the following : 


_, “A typical joint adventure in the operation of a vehicle is, where two or more 
jointly hire a vehicle for their common purpose and agree that one of their mem- 
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bers shall drive it, the possession of the vehicle being joint and each having an 
equal right to control its operation. 

“The doctrine of joint adventure as applied to the operation of an automobile 
owned by one of the occupants should be restricted to cases where the common 
right to control its operation and the correlative common responsibility for negli- 
gence in its operation is either clearly apparent from the agreement of the parties, 
or is a logical conclusion from the facts found by the triers.” 

The subject is continued by illustration, but further quotation would add too 
greatly to the length of this opinion. 

The question is considered by the same author in vol. 2 under the Subject, Im- 
puted Negligence, pp. 1137 to 1152. The following is an excerpt from § 31, p. 1151: 
“The common purpose of riding together for pleasure does not alone establish a 
joint enterprise for the purpose of imputing the negligence of the driver to his 
companion, and the owner and driver of an automobile and his passengers can not 
be deemed engaged in a joint enterprise within the law of imputed neglfgence, 
merely because the trip is for the purpose of attending a ball game in which all are 
interested.” 

{1, 2] Further illustrations follow, but it would require too much space to 
quote them. The subject may be summed up by saying that, in order to render an 
automobile trip by two parties a joint adventure, while the driving must be done by 
one, it must be subject to common authority and right, and, as the sole and exclu- 
sive right and authority in this case was vested in and exercised by Mr. Eddy, it 
was not a joint adventure, but the relation was that of host and guest, as alleged 
by the plaintiff. 

[3] The plaintiff and defendant had been on a trip from Lake Charles to a 
place near Alexandria, and were at the time of the accident, on their return to Lake 
Charles, going south on the highway, when just north of Kinder and just after 
dark, defendant driving, they met a string of cows on the highway coming north, 
estimated at from 10 to 15 head. The cows were walking single file, one behind 
the other forming a column, estimated at from 100 to 150 feet long, on the left-hand 
side of the road going north. 

It had rained during the day, but the night was said to be clear. The cows 
were plainly visible to the plaintiff and defendant under the headlights of their car, 
say 150 feet ahead, when they first saw them. The defendant had been driving at a 
speed estimated at from 30 to 40 miles an hour, but upon seeing the cows he slowed 
down to about 20 to 25 miles an hour as he came up to them. At about the time 
they reached the head of the column, a cow, the plaintiff says, the one at the far 
end of the line, defendant thought it one near the far end and at a distance esti- 
mated to have been 75 or 100 feet ahead of them, left the line and started walking 
westward across the road, upon which Mr. Eddy, seeing this movement, immediately 
speeded up and proceeded faster than he had been going, after having slowed down, 
his purpose being to pass to the west of the cow before she could reach the side of 
road on which he was driving. The road was about 40 feet wide and when the 
cow got about half across she increased her speed, going into a trot, upon which 
defendant, who was then distant about 40 feet, seeing her increase her speed, im- 
mediately speeded up to a still greater speed, making his car go about as fast as it 
could in an effort to beat her and pass her before she could get in his way ahead. 
Plaintiff, speaking of defendant’s speed at the time he struck the cow, says it was 
very fast. Defendant stated that he could not estimate the speed he was going at 
the time he struck the cow, but that it was about as fast as he coukd go. The 
front part of his automobile got past the cow but the hind part struck her as it 
passed, the collision causing it to overturn. 

The plaintiff and defendant were the only witnesses to the occurrence; their 
statements are not exactly alike, but the difference between them is unimportant. 

The intervener claims that plaintiff and defendant ase colmsding for the purpose 
of making out a case of liability, to fall on insurer, when no liability in fact exists. 

The plaintiff and defendant are old-time friends. At the time of the trial the 
plaintiff was 64 and the defendant 70 years of age, and they had known each other 
for 25 years or more. Following the accident the defendant made a report of it to 
the intervener, and subsequently made a second report. 


The suit filed notified intervener of plaintiff’s allegation that defendant, after 
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seeing the cow, which had turned out of the column and started westward across 
the road, increased her speed, had in turn immediately increased his in an effort 
to pass her before she could reach the side of the road on which he was driving. 
This fact not having been mentioned in defendant’s previous statement, defendant 
called on him for a third statement, which was furnished. This statement bears 
date August 16, 1929, and with reference to the matter mentioned, says: “On the 
night of October 14th, 1926, coming south about one half mile north of Kinder, I 
was driving a Ford car at a rate of 30 or 35 miles per hour. We met a herd of 
cows, about 10 or 12, walking single file on the east side of the road. I slowed down 
to about 20 miles an hour until I saw a cow turn out to cross the road ahead of 
me about 75 or 80 feet. I increased my speed, to what rate I do not know, to head 
off and pass the cow on the west side of the road. The cow collided with rear 
end of the car, which caused the car to skid and overturn,” etc. 

The record does not indicate that defendant at the time of making his reports 
previous to the suit was aware of the importance of the matter mentioned in fixing 
on him the responsibility for the accident. The report he made to intervener fol- 
lowing the accident was very brief. That of January 29, 1929, was more detailed 
than the first, but the incident of! the cow increasing her speed after getting about 
halfway across the road, and, and that, upon seeing her do so, defendant immediate- 
ly increased his, in an effort to beat and pass her before she could get to the side of 
the road he was on, was not mentioned. Defendant testified on the trial that his 
last report was correct. He was not asked to explain how it came about that the 
statement made in his last report came to be omitted from the two made before 
the suit was filed. The matter is left open for inference, and the inference is in 
favor of candor and truth. 

There is no evidence that the plaintiff was aware at the time the suit was filed 
that defendant had protective insurance, but, due to the long friendship that had 
existed between the parties and their continued friendly relations, we think it prob- 
able that plaintiff was aware that such was the case. Therefore assuming that 
plaintiff had such knowledge before suit and giving to the assumption all the 
weight to which it is entitled, in connection with defendant’s failure to mention in 
his reports previous to the suit, the incident mentioned in the one made after suit, 
we are not Satisfied that collusion exists. Intervener, however, is not to be blamed 
for being suspicious. 

The duty of a host to his guest, under the circumstances in which plaintiff and 
defendant were driving, is stated in Jacobs v. Jacobs, supra. We quote from the 
syllabus: 

’ “The driver of an automobile, who has invited a guest to ride with him, is not 
absolved from responsibility for negligence or imprudence merely because he is 
performing a gratuitous service or favor to his companion. 

“Although an invited guest of the driver of an automobile, being a mere li- 
censee, is not entitled to the consideration due by a carrier to a passenger for hire, 
he is nevertheless entitled to the benefit of the provision of the Civil Code that any 
act of negligence or imprudence that causes injury to another obliges him who was 
at fault to pay for the injury. 

“As a general rule, it is the duty of the driver of an automobile to maintain a 
speed sufficiently slow and to have such control of his car that he can stop within 
the distance in which he can plainly see an obstruction or danger ahead. But that 
tule does not apply to a case where a dangerous situation which the driver of the 
automobile had no reason to expect suddenly appeared immediately in front of 
the car. * * * 

“The driver’s duty and responsibility to his guest in an automobile is merely to 
be careful and avoid committing any act of negligence or imprudence that might 
add to or increase the ordinary danger of the occupation. 


“The responsibility of the driver of an automobile for the safety of his guest 
in the car is not limited to his duty to abstain from acts of gross or willful neg- 
ligence, but demands that he avoid the ordinary negligence or imprudence referred 
to in the Civil Code.” 

In Timberlake v. Cassidy, 1 La. App. 630, a case similar to the present, it was 
said, at page 635: “It is inferable from the evidence that the intersection was 
reached, danger seen and automobiles overturned almost simultaneously, that is, 
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so quick that nothing she could have said or done could have averted the col- 
lision. It was the duty of defendant to exercise reasonable care and precaution for 
the safety of his guests, without requests from them to that effect, and reasonable 
care required him not to run by such a place at a speed which forced on them the 
involuntary jeopardy of a chance escape. Gross negligence and willful recklessness 
is not necessary under the law to his responsibility; neither must that active care 
appear which the law requires when passengers are carried for hire; but he was 
under the obligation and duty to his guests to exercise reasonable care and pru- 
dence for their safety and to drive accordingly.” 

Brock v. Friend, 4 La. App. 720, is another similar case. In that case it was 
said, page 721, one judge dissenting: “The evidence shows that Mr. Friend did not 
exercise reasonable care for safety of Dr. Brock. His driving was heedless, reck- 
lessly fast, and when he entered a sharp curve in the road he was running so fast 
that he could not guide nor control his car.” 

On page 722 it was further said: “The death of Dr. Brock was due solely to 
the fault and imprudence of Mr. Friend in driving his car on the road at a speed 
beyond his control and it over-turned as the result of its excessive speed in round- 
ing a curve. In acting as he did he took no care for the safety of Dr. Brock. 
He owed him the duty of reasonable care while riding in his car by his express per- 
mission, 

On the subject of speed, see, also, Act. No 296 of 1928, §§ 4 and 5. In this 
case the evidence shows that, if the defendant had maintained the speed to which 
he had slowed down as he came up to the head of the string of cows, he could and 
would no doubt have passed them all, the one that turned out at the far end of 
the line, as well as the others, without accident. 

[4] The cow that left the line and turned westward across the road was so far 
from him at the time that he could have easily stopped before reaching her if he 
had tried, or he could have easily swerved and passed to the left of her in the road 
without stopping. The accident could have been easily avoided by taking the pre- 
caution plain to be seen under the headlights of the car. It seems a necessary con- 
clusion that defendant’s act in increasing his speed to as fast as he could go when 
he saw the cow increase her speed, with the view of beating her in a race and pass- 
ing ahead of her in the road on the side on which he was driving, must be ac- 
counted, an act on his part in driving, as a gross fault, within the meaning of the 
law, Civ. Code, art. 2315 and art. 3556, subd. 13, and negligence and imprudence for 
which he cannot be excused. His act deprived his guest of the reasonable care 
while riding in his automobile, to which he was entitled under the law; subjected 
him to involuntary, unnecessary, and uncalled for peril; brought on him great per- 
sonal injury, long endured suffering, and very serious financial losses and damages, 
all of which defendant is obliged to repair, as near as it can be done. 


[5, 6] Intervenor contends that, as plaintiff saw the cow turn out of the line 
westward across the road, saw her increase her speed, and saw the danger, all as 
well as the defendant, he was negligent in that he did not caution nor warn the de- 
fendant, nor protest against his act in trying to pass the cow before she could get 
to the side of the road on which he was driving. The burden of proof was upon 
intervenor to show that the plaintiff was guilty of contributory negligence, the 
same as it is on the defendant. Buechner v. City of New Orleans, 112 La. 599, 36 
So. 603, 66 L. R. A. 334, 104 Am. St. Rep. 455. Plaintiff’s negligence in the matter 
does not appear. From the time the cow increased her speed and defendant in- 
creased his in order to meet that of the cow, until the collision occurred, the space 
of time was too short in which to warn defendant about the danger or to protest 
against his act. Defendant, starting suddenly and without notice to plaintiff, was 
within striking distance before his act could have been recalled. It seems to us 
that the fault and negligence was solely and entirely that of the defendant. And it 
is a case in which the claim of the guest must be allowed. 

The case was correctly decided against the defendant and intervener in the 
lower court. 

The plaintiff for answer to the appeal of defendant and intervener has prayed 
that the judgment be increased from $8,000 to $15,600. We do not think that plain- 
tiff’s request should be granted. 

[7] The intervener contends that the judgment ought to be reduced on the 
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ground that it is excessive. Plaintiff could hardly walk at the time of the trial, 
some nine months after the injury. His injured leg is two inches shorter than the 
other. He has suffered greatly and for a long time and is crippled for life. His 
expenses for drugs, medicine, nurses, doctors, hospital fees, etc., amount to a large 
sum. In addition to this, he has sustained important losses in his business. Ac- 
cording to the physicians, plaintiff suffers from an ailment which existed prior to 
the accident, and his physical condition would be better than it is if it had not been 
for this ailment. The extent that this ailment has contributed to plaintiff’s present 
condition is a matter which cannot be figured out. 

The matter is difficult to deal with. We think that the judgment should be re- 
duced to $6,500, the amount to bear 5 per cent. per annum interest from July 2, 
1929, until paid. 

For these reasons the judgment appealed from in favor of the plaintiff and 
against the defendant is reduced from $8,000 to $6,500, with legal interest thereon 
irom July 2, 1929, until paid, and that the defendant pay the cost in both courts. 

And the judgment in favor of James C. Eddy against Southern Casualty 
Company is accordingly reduced to $6,500 with 5 per cent. per annum interest 
thereon from July 2, 1929, until paid, and defendant is given judgment against the 
intervener for all the cost that defendant is required to pay to the plaintiff. 

As thus amended, the judgment appealed from is affirmed. 


CHARLTON et al. v. JERSEY MUT. CASUALTY INS. CO. No. 80. 
Court of Errors and Appeals of New Jersey. Oct. 20, 1930. 
151 Atlantic Reporter 852. 
1. INSURANCE. 
Motion during trial to amend pleadings in manner at variance with issue 
framed by pleadings is within trial court’s discretion. 
Syllabus by, the Court. 


A motion in the course of the trial to amend the pleadings in a man- 
ner that is at variance with the issue framed by the pleadings is within 
the discretion of the trial court. 

(For other cases, see Insurance, Dec. Dig. § 641[1].) 
2. INSURANCE. 


Taxicab liability insurance policy held to require filing of notice of cancel- 


lation with commissioner of motor vehicles (P. L. 1926, p. 383, § 2, 
by P. L. 1927, p. 407). 
Syllabus by the Court. 
The terms of an indemnity policy issued under chapter 231, p. 383, 
y 3 7 
P. L. 1926 (as amended by chapter 215, p. 407, P. L. 1927), construed to 
require filing of notice with commissioner of motor vehicles as an in- 
cident to cancellation. 


as amended 


(For other cases, see Insurance, Dec. Dig. § 229[2].) 

3. CONTINUANCE. ae : 

That party during trial finds himself without essential evidence is not, 
alone, compelling reason for continuance. 

Syllabus by the Court. 
That a party finds himself, in the course of a trial, without essential 
evidence, is not, of itself, a compelling reasan for a continuance. 

(For other cases, see Continuance, Dec. Dig. § 22.) 

4. INSURANCE. 

Excluding evidence that notice of cancellation of taxicab liability policy was 
filed with municipal clerk Aeld harmless, in view of failure to prove filing with 
commissioner of motor vehicles required by policy (P. L. 1926, p. 383, § 2, as 
amended by P. L. 1927, p. 407). 

Syllabus by. the Court. 
Refusal to admit evidence considered, and held harmless. 

(For other cases, see Insurance, Dec. Dig. § 648.) 

Appeal from Circuit Court, Atlantic County. 
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Action by C. Coulter Charlton and another against the Jersey Mutual Cas- 
ualty Insurance Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

George F. Seymour, Jr., of Newark, for appellant. 


Wm. Elmer Brown, Jr., of Atlantic City, for respondents. 
Case, J. 


Plaintiffs recovered judgment against Conrad Brathwaite for personal in- 
juries and property damage caused by the latter’s taxicab. On nonpayment of 
the judgment, plaintiffs brought suit thereon against Jersey Mutual Casualty 
Insurance Company on its liability policy issued by Brathwaite and, under 
chapter 231, p. 383, P. L. 1926, as amended by chapter 215, p. 407, P. L. 1927, 
filed with the clerk of Atlantic City. The policy, by its terms, provided that the 
indemnity therein granted was “in strict accordance with the provisions of chapter 
231, Laws of New Jersey 1926.” A pertinent provision of that statute is: “Such 
insurance policy shall provide for the payment of any final judgment recovered 
by any person on account of the ownership, maintenance and use of such auto 
cab or any fault in respect thereto and shall be for the benefit of every person 
suffering loss, damage or injury, as aforesaid.” Section 2. At the close of the 
trial verdict for the entire amount was directed in favor of the plaintiffs. From 
the judgment entered thereon defendant appeals. The nub of the controversy is 
whether the policy had been canceled before the liability was incurred. 

[1, 2] The policy was issued June 16, 1927, and contained the following pro- 
vision: “Cancellation. Either the Assured or the Company may cancel this policy 
at the end of any quarterly period by filing a notice of their intention so to do 
in the office of the Commissioner of Motor Vehicles of New Jersey, at Trenton, 
at least twenty days prior thereto, in which event future premiums shall there- 
upon cease and the Company shall not be liable to the Assured for the payment 
of any unearned portion of the premium already paid.” A copy of the policy 
incorporated within the complaint was admitted by the answer to be correct. 
In the course of the trial the defendant sought to amend its answer to allege 
that at the time the policy was issued, a rider was attached thereto containing, 
inter alia, the following: “It is also understood and agreed that no cancellation 
of this policy shall become effective until twenty days’ notice of such proposed 
cancellation has been forwarded to the Clerk of Atlantic City.” The rider was 
not contained in the matter which defendant had by its answer conceded to be 
true copy of the policy, and the motion was therefore at variance with the 
issue framed by the pleadings. It was addressed to the discretion of the court, 
and the court was manifestly within its sound discretion in denying it. Craw- 
ford v. New Jersey Railroad Co., 28 N. J. Law, 479. Moreover, no harm came 
to the defendant because of that ruling. Gorman y. Elizabeth-Union-Irvington 
Line, Inc., et als., 105 N. J. Law, 602, 147 A. 402. The defendant's argument is 
that the statutory machinery originally required the notice of cancellation of such 
a policy to be filed with the commissioner of motor vehicles, that this provision 
was altered by legislative amendment to require that the notice of cancellation 
should be filed with the municipal clerk, and that the defendant was under 
mandate to fit its policy provisions to this procedure. This argument is not 
true with the facts, inasmuch as the statute is silent on the subject of cancella- 
tion. The policy must, of course, be in accord with the statute, but we find no 
lack of accord between either of these policy provisions and the statute? nor 
do we discover any inconsistency in the contemporaneous existence of both the 
admitted and the disputed policy provisions. Reading together the provisions 
from the body of the policy and from the rider, the result would be thus: “Can- 
cellation. Either the Assured or the Company may cancel this policy at the 
end of any quarterly period by filing a notice of their intention so to do in the 
office of the Commissioner of Motor Vehicles of New Jersey, at Trenton, at 
least twenty days prior thereto, in which event future premiums shall thereupon 
cease and the Company shall not be liable to the Assured for the payment of 
any unearned portion of the premium already paid; provided, however, no can- 
cellation shall become effective until twenty days notice of such proposed can- 
cellation has been forwarded to the Clerk at Atlantic City.” 


Our conclusion is that the defendant, under the terms of its policy, could 
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not cancel the same without filing notice thereof at the office of the commissioner 
of motor vehicles, that the defendant produced no proof of having done this, 
and that consequently the policy was properly held to be in force and for the 
benefit of plaintiffs. 

[3] Judging from representations made by counsel for the defendant at the 
trial, but not proved, the defendant company recognized the continued obliga- 
tion of the original policy provision and filed notice of cancellation with both 
the municipal clerk and the commissioner of motor vehicles. Stating that the 
filing with the commissioner had in fact been made, counsel asked a continuance 
for the purpose of procuring and producing the proof and now alleges error 
in the court’s refusal; but this, too, was a matter within the discretion of the 
trial court. The trial was well advanced when the request was made and no 
sufficient cause was shown. McCourry v. Doremus, 10 N. J. Law, 245; Wait v. 
Krewson, 59 N. J. Law, 71, 35 A. 742. That a party finds himself, in the course 
of a trial, without essential evidence is not, of itself, a compelling reason for 
a continuance. 

[4] The defendant’s offer to prove that notice of cancellation was filed at 
the office of the municipal clerk was denied upon the ground that that act was 
secondary to, and ineffective without, the filing of notice, in the office of the 
commissioner. That denial, under our construction, was not harmful to the de- 
fendant. The proof offered would, as the trial court indicated, be incomplete and 
insufficient without proof also of the filing with the commissioner. 

We have considered the remaining grounds of appeal and believe them to 
be without substance. 

Under the proofs the plaintiffs presented a case against which no effective 
defence was interposed. The direction of verdict was proper. The judgment 
under review will be affirmed. 

For affirmance: The Chancellor, the Chief Justice, and Justices Trenchard, 


Lloyd, Case, and Bodine, and Judges Van Buskirk, McGlennon, Kays, Hetfield, 
and Dear. 


For reversal: None. 
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CASUALTY 


ZURICH GENERAL ACCIDENT & LIABILITY INS. CO., Limited, v. MID- 
CONTINENT PETROLEUM CORPORATION. No. 173. 
Circuit Court of Appeals, Tenth Circuit. Aug. 22, 1930. 
Rehearing Denied Oct. 24, 1930. 
43 Federal Reporter (2d) 355. 
1. INSURANCE. 

Whether there was substantial evidence upholding trial court’s finding is ques- 
tion of law reviewable on appeal (28 USCA §§ 733, 879). 

Section 879 forbids reversal on writ of error for any error of fact, 
and section 773 provides that court’s finding on facts in cause tried with- 
out jury shall have same effect as jury verdict. 

(For other cases, see Insurance, Dec. Dig. § 674.) 

2. INSURANCE, 

Parties desiring appellate review of question of law in case tried to court 
without jury should request declaration of law or take equivalent step in trial 
court (28 USCA §§ 773, 879). 

(For other cases, see Insurance, Dec. Dig. § 674.) 

5. INSURANCE. 

Employer’s letter to liability insurer authorizing settlement of claims for death 
of three employees held not concession of employer’s liability beyond $7,500. 

The employer’s letter recited that it was satisfactory to employer for 
insurer to undertake to effect settlements with representatives of the deceas- 
ed, leaving for future determination amount of money in excess of $7,500, 
if any, which employer would contribute to such settlement, and stating that 
it was understood that insurer and employer were at liberty to assert any 
rights they might have under policy involved, and that such settlements 
were to be made without prejudice to rights of either party. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from the District Court of the United States for the Northern District 
of Oklahoma. 

Action by the Zurich General Accident & Liability Insurance Company, Limit- 
ed, against the Mid-Continent Petroleum Corporation. From a judgment for an 
amount less than sued for, plaintiff appeals. 

Affirmed. 

See, also, 43 F.(2d) 358. 

Ralph F. Potter, of Chicago, Ill, and R. A. Kleinschmidt, of Tulsa, Okl. 
(Cassels, Potter & Bentley, of Chicago, Ill., and Kleinschmidt & Johnson, of Tulsa, 
Okl., on the brief), for appellant. 

R. H. Wills, of Tulsa, Okl. (J. C. Denton, J. H. Crocker, I. L. Lockewitz, 
and H. M. Gray, all of Tulsa, Okl., on the brief), for appellee. 

Before Lewis, Cotteral, and Phillips, Circuit Judges. 

CorreraL, Circuit Judge. 

The appellant complains of a judgment rendered on July 3, 1929, in its favor 
for $7,500, with interest from that date, in a suit it brought against the appellee, 
and claims the judgment should have been for $10,595.75, with interest from 
August 9, 1926. The suit arose from a policy issued by the appellant to the appellee 
insuring the latter against loss by damages it might sustain in excess of $10,000 
on account of death or injury to its employees. 

The petition of the plaintiff (appellant here) alleged that three of such em- 
ployees had been killed in an explosion on June 30, 1926, that pursuant to the policy 
and a letter of the defendant (appellee here), of July 28, 1926, the plaintiff in 
co-operation with the defendant had made settlement with the heirs in two of 
the cases, for $13,000, and another settlement with the heirs in the third case 
where suit had been brought, for $4,500; wherefore the defendant became bound 
to reimburse the plaintiff to the extent of $10,000. It was further alleged that 
under another provision of the policy and the authorization of the defendant, it 
had become liable to the plaintiff for outlays made in the defense and settlement 
of these claims, amounting to $595.70. It was alleged that the defendant refused 
to pay the demands, and judgment was prayed for $10,595.75, with interest. The 
said letter of July 28, 1926, which is exhibited with the petition, is as follows: 
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“Mid-Continent Petroleum Corporation 
“Tulsa, Oklahoma, July 28, 1926. 
“Zurich General Accident and Liability Insurance Co., Ltd., 

“Insurance Exchange Building, 

“Chicago, Illinois. 

“Gentlemen : 

“At a conference in Tulsa today with your Mr. Fuller and Mr. Kleinschmidt, 
concerning policy No. 5002586 and any liability that may have been incurred there- 
under by reason of the death of three persons in our plant near Drumright, Okla- 
homa, on June 30, 1926, we stated that it is satisfactory to us for you to under- 
take to effect settlements with the representatives of the deceased, and that in 
doing so you are free to use the services of our Mr. Graybill, leaving for future 
determination the amount of money in excess of $7500, if any, we will contribute 
to such settlements. 

“It is understood that you and we are at liberty to assert any rights we may 
have under the policy in question, and that such settlements are to be made with- 
out prejudice to rights of either of us. 

“Yours truly, 
“Mid-Continent Petroleum Corporation. 
“By J. C. Denton, Vice-President.” 

Another letter of the defendant, dated August 9, 1926, and exhibited with 
the petition, relates to the settlement of the two claims for $13,000, and is appar- 
ently an answer to a letter of the same date from the plaintiff requesting a check 
for $7,500 to apply on its liability. The answer was that: “We prefer not to 
issue any check till settlement has been made of all the cases involved or per- 
taining to the liability incurred under the policy in question. When you have 
effected settlements of all claims arising out of the deaths of the three persons 
referred to in our letter to you of July 28, 1926, we shall be glad to furnish you 
voucher in the sum of $7500.” 

The answer consisted of a general denial and other defenses. The policy 
was admitted and there was a concession that the employees were killed, and that 
the plaintiff was notified thereof and its liability for damages in excess of $10,000. 
It was alleged the plaintiff investigated the deaths, informed the defendant it 
was fearful the damages would exceed $10,000, and urged settlement; that the 
defendant was not interested in the matter of settlement; that the plaintiff requested 
permission to negotiate for the settlements, and by reason thereof the defendant 
wrote the letter of July 28, 1926; that the plaintiff accepted the offer contained in 
the letter, and upon that authority made the settlements; that the letter, ratified 
by the plaintiff, fixed the limit of defendant’s liability at $7,500, and any further 
sum the defendant might agree to pay, but is was not so agreed; that prior to 
suit, the defendant had tendered to plaintiff $7,500, in full settlement of plaintiff’s 
claim, but plaintiff refused to make settlement for less than $10,000. 

By a reply, the plaintiff denied the averments of the answer and alleged that 
the defendant, by ratifying and accepting the benefits of the settlements and pay- 
ments as alleged in the petition, is estopped to deny its liability to reimburse plain- 
tiff to the amount provided by the insurance policy. 

The cause was tried to the court upon the evidence of the parties, a jury 
being waived in writing. The judgment entry of July 3, 1929, recites that the 
plaintiff moved for judgment, but the motion was denied, that the court found 
the plaintiff entitled to judgment against the defendant for $7,500, with interest 
at 6 per cent. per annum from August 5, 1926, and costs, and judgment was rend- 
ered accordingly. On application of the defendant, the judgment was modified so 
as to allow interest at 6 per cent. per annum from July 3, 1929. The plaintiff 
then moved for the allowance of interest at that rate first from August 9, 1926, 
and next from April 7, 1927; but the motions were denied. 


It is contended by the appellee that the case should not be considered on 
the merits, because the bill of exceptions does not show it contains all the evi- 
dence introduced at the trial, it does not conform to rule 10 of this court, and 
neither questions of fact nor law are reviewable on this record. 
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In avoidance of the first objections, it is said that the transcript discloses 
the equivalents of a recital that it embraces all the evidence. We doubt whether 
they are sufficient, but pass this question as unnecessary for decision, and pro- 
ceed to consider certain sections found in title 28 of the U. S. Code (28 USCA), 
applicable to actions at law. 

[1-3] Section 773 provides that a finding of the court upon the facts in a 
cause tried without a jury shall have the same effect as the verdict of a jury. 
Section 879 forbids a reversal on a writ of error for any error of fact. But 
questions of law are open to review, and it was a question of law whether there 
was substantial evidence to uphold the finding of the trial court. It was needful 
for the appellant to request or move for a declaration of law, or take an equivalent 
step in the trial court. Wear v. Imperial Window Glass Co. (C. C. A.) 224 F. 
60. But the plaintiff moved for judgment upon the evidence, the motion was denied, 
and an exception was reserved. And that motion raised a question of law for re- 
view as to the sufficiency of the evidence. Maryland Casualty Co. v. Jones, 279 
U. S. 792, 49 S. Ct. 484, 73 L. Ed. 960; United States Fidelity & Guaranty Co. 
v. Board of Commissioners (C. C. A.) 145 F. 144; Pennok Oil Co. v. Roxana 
Petroleum Co. (C. C. A.) 289 F. 416. By section 875, rulings at a trial excepted 
to and duly presented by a bill of exceptions may be reviewed on appeal, and 
upon a special finding the review extends to the sufficiecny of the facts found 
to support the judgment. 


[4] But the bill of exceptions in this case does not conform to rule 10 of 
this court, which requires the evidence to be set out in condensed and narrative form. 
This record is a literal transcript of the evidence and the trial proceedings. The 
rule is of value as a matter of economy to litigants and convenience to the court. 
If it should be relaxed in one case, it should be in others, and would soon fall 
into disuse. It has been consistently enforced by this court in Tingley v. United 
States, 34 F. (2d) 1; Caldwell v. United States, 36 F. (2d) 738; Hood v. United 
States, 43 F.(2d) 353, decided August 2, 1930: and other cases. We therefore 
decline to consider the so-called bill of exceptions, and by it determine whether 
as a question of law the plaintiff's motion for judgment upon the evidence should 
have been sustained, and also to review the rulings at the trial which are presented 
on this appeal. 


[5] Further errors are assigned relative to the judgment. It is contended the 
appellee’s letter of July 28, 1926, required the payment of $10,000. The letter 
was not a concession of liability beyond $7,500. It fairly authorized the appellant 
to settle the claims, but it limited appellee’s liability, and left the excess of its 
contribution to future determination. This has been sought by the suit. In order 
that any further liability might be established, it was necessary to determine 
whether the settlements were such as to bind the appellee for a reimbursement 
beyond $7,500. In view of the general denial in the answer, they could only be 
inquired into from the evidence, which is not properly embodied in a bill of 
exceptions, and are not presented for consideration. The like observations apply to 
the outlays made in defending the damage claims. They were denied, and as the 
question of the proofs is not open to our inquiry, they are not reviewable. The 
alleged estoppel against the appellee to question the settlements also depends on 
the evidence. The result is the judgment for $7,500 against appellee must be 
affirmed. 

[6-8] The matter of interest on the recovery remains for consideration. It 
is ruled by the state law. New York, L. E. & W. R. Co. v. Estill, 147 U. S. 591, 
is. oy Ace: 444, 37 L. Ed. 292. Section 5972, Comp. Okla. Stat. 1921, authorizes the 
allowance of interest to any person entitled to recover damages certain, or capable 
of being made certain by calculation, from the day a right recovery is vested. 
But here the damages were unliquidated and the statute does not apply. The 
rule in Oklahoma is the plaintiff is not entitled to interest upon unliquidated 
damages before judgment. City of Chickasha v. Hollinsworth, 56 Okla. 341, 155 P. 
.859; St. Paul Fire & Marine Ins. Co. v. Robison, 72 Okl. 269, 180 P. 702. The 
liability of the appellee was uncertain during the pendency of the suit, and the 
trial court correctly allowed the interest from the date of judgment. 

We conclude the judgment should be, and it is in all respects, affirmed. 





Birgbauer v. A“tna Casualty & Surety Co. 


BIRGBAUER v. AZ TNA CASUALTY & SURETY CO. 
OF HARTFORD, CONN. 
No. 68. 
Supreme Court of Michigan. Oct. 3, 1930. 
232 Northwestern Reporter 403. 
2. INSURANCE. 

Obscure and ambiguous provisions in theft policy are to be liberally con- 
strued to avoid technical construction in favor of insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Insured, whose salesman was robbed near locked automobile containing 
diamonds, could recover under policy covering robbery of employee having “care 
and custody” of diamonds. 

Evidence disclosed that, pursuant to instructions, salesman stopped 

at certain tinshop to obtain diamond gauge being made for insured. 

Salesman parked his automobile within ten fect of front door, and left 

locked brief case containing diamonds in automobile, which he also 

locked, and walked about five feet to open doorway of shop, where he 
was held up by robbers who took his keys and disappeared. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Error to Circuit Court, Wayne County; Ormond F. Hunt, Judge. 

Suit by Conrad Birgbauer, doing business as the Modern Diamond Tool 
Company, against the Aetna Casualty & Surety Company of Hartford, Conn. 
To review a judgment for plaintiff, defendant brings error. 

Affirmed. 

Argued before the Entire Bench. 

Wiley, Streeter, Smith & Ford, of Detroit, for appellant. 

Wayne Van Osdol, of Detroit, for appellee. 

Butzen, J. 

Plaintiff is in the business of selling diamonds and diamond tools in the 
city of Detroit to manufacturers. He was insured for $15,000 by defendant 
Company against loss of uncut commercial diamonds by a robbery of himself 
or any employee having the “actual care and custody” of his diamonds. Plain- 
tiff employed one Harry Dodds as a salesman and provided him with a brief 
case equipped with a special lock, and also with a Chevrolet coupé equipped 
with a regular door lock, so that Dodds could call upon prospective customers. 
On the Ist day of August, 1929, Dodds took the brief case containing uncut 
diamonds valued at $20,000 to call upon the trade. Plaintiff instructed him also 
to stop at a tinshop in the city of Detroit for the purpose of picking up a diamond 
guage which was being made for plaintiff. Dodds parked his car within ten 
feet of the front door of the tinshop, left his locked brief case containing the 
diamonds in the car, closed and locked the doors of the car and walked through 
the open doorway of the tinshop, approximately five feet, so that he was then 
fifteen feet from the car, where he was held up by thugs. Pointing one or 
more guns at Dodds, they took from his pocket the keys to the automobile and 
the brief case, together with his other valuables, as well as those of three other 
men in the shop. Dodds and the other men were then forced into a lavatory 
in the rear of the shop, the door to which was thereupon locked and nailed 
from the outside. After being locked there two minutes they broke down the 
door. When Dodds reached his automobile, he found the door open and the 
brief case containing the diamonds stolen. Plaintiff suffered a loss of more than 


$20,000. 


After defendant denied liability and refused to furnish forms for proof of 
loss, plaintiff brought suit on the policy. Defendant pleaded that Dodds, plain- 
tiff’s agent, had no business to go into a poorer section of the city where some 
undesirable citizens live and illicit businesses are carried on; that plaintiff failed 
to take reasonable precautions to safeguard the property; that the policy was 
procured fraudulently; that the property was not taken from one who had 
“actual care and custody” of it; and, finally, that the conditions of the policy 
had been breached because it provided that not more than one person at a 
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time could take plaintiff’s property out for the purpose of displaying it to the 
trade, and that at the time of the robbery another agent of plaintiff, one Irving 
Grant, was displaying diamonds valued at $10,000 to a prospective customer in 
the General Motors Building. Plaintiff thereupon made a motion for a sum- 
mary judgment. In support thereof he filed and served his own affidavit, and 
those of Dodds and Grant. 

The affidavits on behalf of plaintiff were full and complete and conformed 
with the provisions of the statute. That of plaintiff refers to the terms of the 
policy, shows a loss exceeding $15,000, and shows that defendant’s liability 
with interest.up to the time of the filing of the affidavit amounted to $15,195.50. 
The affidavit of Dodds explains exactly how the robbery took place. The affi- 
davit of Irving Grant, the salesman, recites that at the time of the robbery he 
had taken some “cut” diamonds, sent on consignment to plaintiff by a New 
York merchant, for the purpose of showing them to a prospective customer in 
the General Motors Building, who wanted to buy a Christmas present for his 
wife. Plaintiff’s policy covered only “uncut” diamonds. 

Defendant filed an affidavit of merits signed by its adjuster in which it very 
briefly set forth the claim that plaintiff had no right to send Dodds to the 
district where the robbery had taken place; that the goods were not in the actual 
care and custody of Dodds when the robbery took place; and, further, that 
plaintiff's salesman, Grant, also had $10,000 of plaintiff's diamonds in his pos- 
session at a place other than the business premises occupied by plaintiff at the 
time that Dodds was robbed in the manner hereinbefore set forth. 

On the hearing of the motion, the circuit judge rendered a judgment for 
$15,200. This is $5,000 less than plaintiff's actual loss but for the full amount 
of the policy plus interest from the time defendant refused to pay the loss. 

[1] Defendant's affidavit of merits is fatally defective, in that it does not 
comply with Circuit Court Rule 34, as amended. It does not show affirmatively 
that the affiant, if sworn as a witness, could testify competently to the facts 
set forth. Furthermore, it raises only questions of law which were correctly 
decided by the circuit judge. The policy does not state that the uncut diamonds 
must be in the actual physical possession and control of the plaintiff or his 
agent but only required that they must be “in the actual care and custody” of 
plaintiff or his agent. The property was locked in the automobile within fifteen 
feet from where Dodds was held up in broad daylight, during business hours. 
Had he carried the brief case containing the diamonds fifteen feet from the 
automobile to where he was held up, he could not have prevented the loss. De- 
fendant drew its own contract. It could easily have provided in the contract 
that plaintiff or its agent should always retain the actual, physical control and 
possession of the insured property. Had it done so, we would have been con- 
fronted with a different question. 

2, 3] Defendant is bound by the wording of the contract it prepared. 
Griffin v. General Casualty & Surety Co., 231 Mich. 642, 204 N. W. 727. The 
law does not countenance a technical construction of a contract in favor of 
an insurance company; obscure and ambiguous provisions are to be liberally 
construed. Barney v. Insurance Exchange, 240 Mich. 199, 215 N. W. 372. When 
the property was turned over to plaintiff's agent, Dodds, it was in his care, and 
when it was locked in the brief case, which in turn was locked in the car within 
fifteen feet of where he stood in the open doorway, it still remained in his cus- 
tody. The distinction between the terms “physical possession’ and “care and 
custody” is set forth in Klemmer vy. Mount Penn Gravity Railroad Co., 163 Pa. 
521, 30 A. 274, and Shipp v. Patten, 123 Ky. 65, S. W. 1033. 

Defendant contends that the summary judgment law is unconstitutional. 
This question was fully discussed in the case of People’s Wayne County Savings 
Bank v: Wolverine Box Co., 250 Mich. 273, 230 N. W. 170, and the constitu- 
tionality of the act was upheld. 

The judgment is affirmed, with costs to plaintiff. 

Wiest, C. J., and Clark, McDonald, Potter, Sharpe, North, and Fead, JJ., 
concur. 





Royal Indemnity Co. v. Becker 


ROYAL INDEMNITY CO. v. BECKER et al. 
No. 22044. 
Supreme Court of Ohio. June 18, 1930. 
Application for Rehearing Denied. 
173 Northwestern Reporter 194. 
1. CONTRIBUTION. 

Satisfaction of judgment against one joint tort-feasor releases all therefrom: 
no right of contribution exists between persons whose concurrent negligence 
has made them liable in damages. 

Syllabus by the Court. 


The satisfaction of a judgment against one joint tort-feasor releases 

all therefrom. There is no right of contribution between persons whose 

concurrent negligence has made them liable in damages. 

(For other cases, see Contribution, Dec. Dig. § 5.) 
2. INSURANCE. 

Indemnitor of joint tort-feasor satisfying judgment against indemnitee and 
another for damages from concurrent negligence, though obtaining assignment 
of judgment, cannot enforce payment of any part thereof against codefendant 


of indemnitee. 
Syllabus by the Court. 

Where an indemnitor of a joint tort-feasor fully pays and satisfies a 
judgment obtained against its indemnitee and another, for damages re- 
sulting from their concurrent negligence, such indemnitor has no greater 
right than the indemnitee, and though upon payment it obtains an as- 
signment of the judgment, may not enforce payment of the whole or 
any part thereof by the codefendant of the indemnitee. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

Error to Court of Appeals, Hamilton County. 

Suit by Hilda H. Becker and others against the Royal Indemnity Com- 
pany. Judgment for plaintiffs was affirmed by the Court of Appeals (171 N. E. 
411), and defendant brings error—[By Editorial Staff.] 


Affirmed. 

David Gordon, a building contractor, doing business as David Gordon Build- 
ing & Construction Company, was indemnified by the Royal Indemnity Com- 
pany against loss by reason of claims growing out of negligence in the opera- 
tion of his business as such building contractor. During the time said policy 
was in force, one John C. Webber sustained certain injuries as the result of 
the joint and concurrent negligence of said David Gordon, John A. Becker, and 
F. William Becker, and in an action to recover therefor he was awarded a judg- 
ment by the court of common pleas of Hamilton county against David Gordon, 
John A. Becker, and F. William Becker, doing business as Al Becker Sons 
Company, in the amount of $5,000, which judgment was affirmed and became 
binding and conclusive upon the parties. It is conceded that that action was 
for damages for the joint tort of the three parties named and that judgment 
was rendered against all upon that issue. 

The Royal Indemnity Company was surety on the supersedeas bond given 
by David Gordon as principal to stay the execution of said judgment. After 
said judgment became final and conclusive, the Royal Indemnity Company paid 
to said John C. Webber the full amount of the judgment recovered by him 
against avid Gordon, John A. Becker, and F. William Becker in the total sum 
of $5,434.13, including interest and costs. Satisfaction of said judgment was 
not entered, but John C. Webber executed an assignment of said judgment to 
the Royal Indemnity Company, and that assignment was duly entered of record 
and an execution issued against certain property formerly owned by the Beckers. 
Suit was brought to procure an order to sell such real estate to satisfy the 
claim of the Royal Indemnity Company and other claimants. Thereupon this 
suit was brought to enjoin that proceeding and to restrain the sale of said 
property and the enforcement of said judgment against the Beckers, upon the 
ground that said judgment had been fully satisfied by the payment thereof by 
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the Royal Indemnity Company, that there was no right of contribution between 
joint tort-feasors, and that therefore no subrogation of the right of contribu- 
tion could insure to the benefit of the Royal Indemnity Company by assign- 
ment of said judgment or otherwise. 

The court of common pleas found for the plaintiffs and issued a permanent 
injunction, as prayed, and thereby enjoined the enforcement of said judgment 
against the Beckers by execution or otherwise, and ordered that satisfaction 
of said judgment be entered on the record thereof. 

The case was thereupon appealed to the Court of Appeals (Becker et al. 
v. Gordon et al., 34 Ohio App. 544, 171 N. E. 411), where that court, after over- 
ruling a motion to dismiss the appeal, heard the case on appeal and entered an 
order similar to that theretofore made by the court of common pleas. There- 
after upon motion the record was ordered certified to this court for review. 

Dolle, O'Donnell & Cash, of Cincinnati, for plaintiff in error. 

Julius R. Samuels and Lester G. Hilpp, both of Cincinnati, for defendants 
in error Beckers. 

Nelson Schwab. and Clifford F. Cordes, both of Cincinnati, for defendant in 
error Anderson. 

Matthias, J. 

The primary question presented by the record in this case is whether an 
indemnitor of one or two joint tort-feasors' may upon full payment by such 
indemnitor of the judgment rendered in favor of the person injured by the joint 
negligence of said two parties take an assignment of said judgment and there- 
after enforce contribution by the nonindemnified tort-feasor. This question 
may be subdivided as follows: 

1. Is there a right of contribution between joint tort-feasors whose joint 
or concurrent negligence resulted in a joint liability for damages ? 

2. Has the indemnitor who pays the judgment any greater right in that 
respect than the joint tort-feasor who was indemnified, and may the indemnity 
company upon paying the judgment and procuring an assignment thereof en- 
force payment in whole or in part by the unindemnified tort-feasor? 


T 
} 


[1] We regard the rule as to the right of one joint tort-feasor to enforce 
contribution by another, under facts such as disclosed by the record in this case, 
as being settled in this state by decisions which are in harmony with the weight 
of authority. Adams Express Co. v. Beckwith, 100 Ohio St. 348, 126 N. E. 300; 
Penn. Co. v. West Penn. Co. Rys. Co., 110 Ohio St. 516, 144 N. E. 51. 

Attention has been called to the fact that in neither of the cases above 
cited was the case of Acheson y. Miller, 2 Ohio St. 203, 59 Am. Dec. 663, re- 
ferred to or commented upon, and it is urged that the later cases are incon- 
sistent therewith. There is some dicta in the earlier case which can scarcely 
be reconciled with the holding in the later cases, but when the facts involved 
therein are considered there is no real conflict in the cases. Indeed, the ques- 
tion of contribution between joint tort-feasors was not involved in that case, 
for it was there stated by the court: “But the question arises whether this 
is a case where contribution is sought between wrong-doers? We think not.” 

From the many authorities supporting the proposition that there is no 
contribution between joint tort-feasors the following cases are cited: Union 
Stock Yards Co. v. Chicago, B. & Q. Rd. Co., 196 U. S. 217, 25 S. Ct. 226, 227, 
49 L.. Ed. 453, 2 Ann. Cas. 525; Adams v. White Bus Line, 184 Cal. 710, 195 P. 
389; City of Tacoma v. Bonnell, 65 Wash. 505, 118 P. 642, 36 L. R. A. (N. S.) 
582, Ann. Cas. 1913B, 934; City of Louisville v. Louisville Ry. Co., 156 Ky. 141, 
160 S. W. 771, 49 L. R. A. (N. S.) 350; Owensboro City Rd. Co. v. L., H. & St. 
L. Ry. Co., 165 Ky. 683, 178 S. W. 1043; Doles, Adm’r, v. Seaboard Air Line Ry. 
Co, 160 N.C. S18. 75S. Bo faz) 42 es Re Ac ON: Si or. 

The Union Stock Yards Co. Case supra, is particularly in point, and atten- 
tion is directed to the discussion in the opinion by Mr. Justice Day, and the 
cases there cited supporting the conclusion, as follows: “The general principle 
of law is well settled that one of several wrongdoers cannot recover against 
another wrongdoer, although he may have been compelled to pay all the dam- 
ages for the wrong done.” There is nothing whatever in the record in the 
instant case to bring it within any exceptions to that general rule discussed in 
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that opinion. After examining numerous cases therein cited, Mr. Justice Day 
states the following conclusion: . 

“The railroad company and the terminal company have been guilty of a 
like neglect of duty in failing to properly inspect the car before putting it in 
use by those who might be injured thereby. We do not perceive that, because 
the duty of inspection was first required from the railroad company, that the 
case is thereby brought within the class which hold the one primarily respon- 
sible, as the real cause of the injury, liable to another less culpable, who may 
have been held to respond for damages for the injury inflicted. It is not like 
the case of the one who creates a nuisance in the public streets; or who fur- 
nishes a defective dock; or the case of the gas company, where it cre¢ ated the 
condition of unsafety by its own wrongful act; or the case of the defective 
boiler, which blew out because it would not stand the pressure warranted by the 
manufacturer. In all these cases the wrongful act of the one held finally liable 
created the unsafe or dangerous condition from which the injury resulted. 
The principal and moving cause, resulting in the injury sustained, was the act 
of the first wrongdoer, and the other has been held liable to third persons for 
failing to discover or correct the defect caused by the positive act of the other. 

“In the present case the negligence of the parties has been of the same 
character. Both the railroad company and the terminal company failed, by 
proper inspection, to discover the defective brake. The terminal company, be- 
cause of its fault, has been held liable to Gne sustaining an injury thereby. We 
do not think the case comes within that exceptional class which permits one 
wrongdoer who has been mulcted in damages to recover indemnity or contribu- 
tion from another.” 

[2] It must be concluded that Gordon would have had no right whatever 
to enforce contribution by his joint tort-feasors, the Beckers. In our opinion 
the right of the indemnity comp iny was no greater than that of its tort-feasor 
indemnitee, and that the attempt to accomplish by indirection what Gordon 
could not have done directly must fail. The judgment was paid in full, and 
it is immaterial whether it was paid by Gordon or by his indemnitor, the Royal 
Indemnity Company. Whether it was paid by reason of its obligation as in- 
demnitor, or as surety upon the supersedas bond, such payment operates as a 
complete satisfaction, just as it would have done if payment had been made 
by Gordon. Where the right of subrogation exists an assignment is unneces- 
sary, for that is supplied by equity; but here there was no right of subrogation 
and no additional right accrued by reason of the assignment of the judgment. 

This conclusion is amply supported by reason and authority. The 
from 15 R. C. L. 781 states the rule applicable: “But one of several joint wrong- 
doers cannot, by paying off a judgment cbtained against them all, and taking 
a fictitious and fraudulent assignment of the judgment in the name of a third 
party, enforce contribution from the other wrongdoers. In such a case no 
equity exists within the meaning of the rule under consideration. The same 
is true of a principal debtor who pays a judgment which he is bound to pay 
He cannot, by obtaining an assignment of the judgment, keep it alive in order 
to coerce payment from his coprincipal; nor will he be permitted to accomplish 
the same result by indirection, in the name of another.” 


The decision of the Supreme Court of California in Adams y. White Bus 
Line, supra, involves the identical question now under consideration. In that 
case, the plaintiff was injured by a collision between a stage and an automobile. 
The owner of the stage and the automobile driver were held liable for the result 
of their concurrent negligence. As heretofore indicated, the court announced 
that there was no right of contribution in favor of one against the other, and 
further held as follows: “An indemnitor in paying a judgment obtained against 
its indemnitee and another for the commission of an act for which the latter 
were jointly and severally liable is not entitled to be subrogated to the rights 
of the indemnitee, as against its codefendant.” 


following 


It is complained that this conclusion results not only in placing upon in- 
surance companies a liability for the acts of their own policy holders, but 
compelling them to insure all others who may be joined as defendants with its 
policyholders as tort-feasors, and compels them to bear the brunt of litigation 


in 
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against their policyholders and others so joined with them who are not covered 
by insurance. In making this contention counsel for the indemnity company lose 
sight of the principle that there is no line of separation between the liability 
of joint tort-feasors, but that if the concurrent negligence of two or more per- 
sons result in an injury to a third person they are jointly and severally liable 
to the injured person, who may pursue one separately, or may pursue all or any 
lesser number jointly. Therefore in this instance the original action for dam- 
ages could have been brought and maintained against Gordon, the indemnitee, 
alone, and a judgment recovered for the full amount of the damage sustained, 
The concurring negligence of another could not have been asserted by Gordon 
as a defense to the action against him. 26 R. C. L. 763; 45 C. J. 895. It is as 
well settled, however, that there can be but one satisfaction, and that receipt 
of full compensation from one of several persons whose concurrent acts of 
negligence are the basis of a suit for damages for personal injuries releases 
all. Cleveland Ry. Co. v. Nickel, 120 Ohio St. 133, 165 N. E. 719. 

If the contention of the indemnity company were sustained, then it might 
meet its liability as an indemnitor by paying the judgment and taking an assign- 
ment thereof, and then enforce full payment to it by the codefendants of its 
indemnitee, and that, it appears, was one of its theories in the instant case. 

We find no error in the conclusion of the court of common pleas and Court 
of Appeals that the judgment of Webber having been satisfied, the indemnity 
company could not enforce contribution from the joint tort-feasors; nor recover 
the amount of the judgment, or a portion thereof, from the Beckers by reason 
of the assignment of the judgment when paid by the indemnity company for 
and on behalf of Gordon. We do not entertain the view urged by counsel that 
any right of plaintiff in error under either the state or federal Constitution has 
been violated. 

Judgment affirmed. 

Marshall, C. J., and Kinkade, Robinson, Jones, Day, and Allen, JJ., con- 
cur. 
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AMBIGUITY RULE INAPPLICABLE TO 
STATUTORY PROVISION 


By Fred. S. Knight 

‘Judge Ambiguity”, a term coined we believe, by Edwin A. Jones, 
Vice-President and General Solicitor, The Fidelity and Casualty Com- 
pany, and used by him to express the tendency of the courts to find 
ambiguity in the wording of policies and to apply the rule of construction 
against the insurer and in favor of the insured, received a body blow in 
the recent opinion of the Supreme Court of Michigan in Sturgis Nat. 
Bank v. Maryland Casualty Co., 233 North Western 367; 76 Insurance 
Law Journal 420. In his presidential address on Sept. 13, 1928, before 
the International Association of Insurance Counsel, Mr. Jones contended 
that as the rule of construction against the insurer was based upon the 
ground that the wording of the policy was chosen by the insurer, the rule 
should not be in force where the company was not responsible for the 
wording, such as in case of a statutory standard provision. Mr. Jones’ 
contention was sustained some eight months later by the Massachusetts 
Supreme Judicial Court in Wilcox v. Massachusetts Protective Ass’‘n., 
165 North Eastern 429, and now by the Supreme Court of Michigan. 

Defendant Maryland Casualty Co., issued to the plaintiff Sturgis 
National Bank, a burglary policy containing an insurance clause which had 
been copyrighted by the American Bankers’ Association of which plaintiff 
was a member. The clause in question provided that the insurer agreed 
to pay to the assured for loss sustained by burglary of money and securi- 
ties feloniously abstracted during the day or night, from within that part 
of any safe or vault to which the insurance applied, by any person or 
persons who had made forcible entry therein by the use of tools, ex- 
plosives, electricity, gas or other chemicals, while such safe or vault was 
duly closed and locked. 

On December 17, 1928, during the noon hour, four men entered the 
bank and with drawn guns forced all of the customers and employees with 
the exception of the teller to lie down on the floor of a back room. The 
robbers then compelled the teller at the point of a gun to unlock the 
safe. Plaintiff sustained a loss in excess of the amount of the policy and 





brought suit to recover thereon. Plaintiff’s contention that the gun used 
by the men and the teller, though an unwilling one, were tools within the 
meaning of the policy, was overruled and defendant had judgment. 

Upon appeal the Supreme Court of Michigan held that the trial 
court was not in error in stating that no forced meaning or construction 
that could not have been within the minds of the parties should be given 
the word “tools” and that while in one sense a person may be a tool of 
another, where used in connection with the words “explosive,” “elec- 
tricity,” ‘‘gas,’’ or other chemicals, such term evidently referred to me- 
chanical tools used by burglars. The court also stated that the rule that 
the wording of an insurance policy will be construed most strongly in 
favor of the assured does not apply when the wording is not that of the 
insurer, but is used in compliance with statute or is derived from a source 
that the assured is responsible for. 


WHEN IS AN AUTO DISABLED? 


That defective brakes constitute a disablement of an automobile 
within the meaning of an accident policy insuring against death caused 
“‘by the wrecking or disablement of a private automobile” was recently 
decided by the District Court of Appeal of California in Yoshie Maeda v. 
Sierra Nevada Life & Casualty Co., 292 Pacific 987; 76 Insurance Law 
Journal 390. The holder of a limited accident policy issued by the de- 
fendant drove his automobile down an incline which had a 20 per cent. 
grade, onto a ferryboat which was 30 feet in length and 12 feet wide. 
The car went the length of the boat and dove off into the water and the in- 
sured was drowned. The only witness to the accident testified that the 
car came down the incline toward the boat at a speed of about 3 or 4 
miles an hour, and when the four wheels of the car were upon the boat 
the car speeded up to about 25 miles per hour and ran off the end of the 
boat. There was evidence that when the car was taken from the water it 
was found that the brakes of the car were defective and without lining so 
that it could not be stopped quickly when going ten or twenty miles per 
hour. 

Upon appeal from the judgment of the trial court in favor of the 
plaintiff, the California District Court of Appeal held that the word 
“disablement” did not necessarily imply sudden force or catastrophe and 
was defined as “act of disabling or state of being disabled; deprivation 
of ability; incapacity.” The court was therefore of the opinion that at 
the time of the accident there was a disablement of the automobile due 
to the defective condition of the brakes. The court was of the opinion 
that the evidence was sufficient to sustain a finding that the insured met 
death by reason of the fact that the defective brakes failed to hold. In 
view of the testimony that the speed of the car upon its arrival on the 
boat increased from 3 or 4 miles to 25 miles per hour, it seems difficult 
to understand the holding of the court unless there was other testimony 
not reported in the opinion. 





Independent Life Ins. Co. v. Vann 


INDEPENDENT LIFE INS. CO. v. VANN. (6 Div. 713.) 
Court of Appeals of Alabama. Oct. ~8, 1930. 
} 130 Southern Reporter 520. 
3. INSURANCE. 

Provision that insurer assumes no obligation unless, when policy is delivered, 
insured is in sound health, is “warranty,” not “condition precedent”; hence must 
be construed with entire contract (Code 1923, §§ 8049, 8364). 

(For other cases, see Insurance, Dec. Dig. § 136[4], 146[1].) 

4. INSURANCE. nn ; 

Pleas setting up provision that insured, when policy is delivered, must be in 
sound health, Aeld demurrable, because not alleging actual fraud which, under 
policy, was prerequisite to contest (Code 1923, § 8364). 

Evidence showed that policy involved contained provision that it 
should be incontestable from date of issue except for nonpayment of 
premiums, actual and intended fraud, or engaging in military or naval 
service, etc. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

6. INSURANCE. 

Provision that insurer assumed no obligation, unless, when policy was 
delivered, insured was in sound health, being warranty rather than condition 
precedent, could be waived (Code 1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

7. INSURANCE. 

Charges precluding recovery if insured, when policy was delivered, had 
ulcerated stomach, although ignorant thereof, Aeld erroneous; policy being incon- 
testable except for actual fraud (Code 1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

8. INSURANCE. 

Every intendment in life policy must be resolved in favor of insured and 
against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

9. INSURANCE. 

Ulcerated stomach held not included among diseases which, as matter of law, 
tend to shorten life and materially increase insurance risk. 

(For other cases, see Insurance, Dec. Dig. § 291[6]). 

10. INSURANCE. 

Charge that mere possession of policy by insured at time of death would 
not justify recovery unless, when policy was delivered, insured was in sound 
health, Aeld misleading. 

(For other cases, see Insurance, Dec. Dig. § 669[7].) 

15. INSURANCE. 
Written agreement, as life policy, is valid, although undated. 
(For other cases, see Insurance, Dec. Dig. § 133[1].) 

16. INSURANCE. 

Evidence sustained finding insured, suffering from ulcerated stomach, did not 
perpetrate actual or intended fraud; nature of malady being disclosed only by 
autopsy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

17, INSURANCE. 

That insured was taken to hospital did not constitute prima facie serious 
malady, making him guilty of actual or intended fraud in procuring policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, Jefferson County; Gardner Goodwyn, Judge. 
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Action on a policy of life insurance by Nannie Vann against the Independent 
Life Insurance Company. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

The following charges were refused to defendant: 

“3. The Court charges the jury that under the evidence~in this case the 
defendant assumed no obligation under the contract sued on unless on the date 
of the delivery of said contract the insured was in sound health and free from 
accidental injury.” 

“4. The court charges the jury that if you find from the evidence in this 
case that at the time of the delivery of the policy of insurance sued on the said 
insured was not in sound health and free from accidental injury, but was suffer- 
ing from an ulcerated stomach from which disease said insured afterwards 
died, then your verdict must be for the defendant.” 

“7. The court charges the jury that if said insured was afflicted with and 
suffering from an ulcerated stomach at the time the policy sued on was issued 
and delivered and before that time, and that said disease or illness was material 
to the risk of insurance, then I charge you that the policy sued on was void 
and you cannot award the plaintiff anything thereunder.” 

“8. The court charges the jury that if said insured was afflicted with and 
suffering from an ulcerated stomach at the time the policy sued on was issued 
and delivered and before that time, and said disease or illness was material to 
the risk of insurance, then I charge you that you cannot find for the plaintiff 
thereunder, even though the said insured did not have actual knowledge that 
he was suffering from said disease or illness.” 

“10. The court charges the jury that the mere fact, if you find it to be a 
fact that the policy sued on was in the possession of the said insured at the 
time of his death, that would not entitle the plaintiff to recover in this case 
unless at the time said policy was delivered to said insured, the said insured 
was in sound health and free from accidental injury.” 

“16. The court charges the jury that an ulcerated stomach is such a disease 
as tends to shorten life and materially increase the risk of insurance.” 

“C. If you find from the evidence in this case that Fayette Vann was af- 
flicted with the disease of ulcerated stomach at the time the policy sued on 
was applied for and issued, then I charge you that it is immaterial whether 
that disease was the primary or the secondary cause of his death.” 

Huey & Welch and W. G. Stone, all of Bessemer, for appellant. 

Lipscomb & Lipscomb, of Bessemer, for appellee. 

SAMForp, J. 


[1] The appellant having prepared and filed a brief in accord with rule 10 
of the Supreme Court, and no brief for appellee having been filed, the state- 
ment of the case and the points relied on as error are taken as accurate and 
sufficient for decision. 

[2] The claim by appellant that the complaint is repugnant, in that it is 
alleged that the policy sued on was issued on, to wit, October lst, when the 
policy made a part of the complaint bore date of October 8th, is without merit. 
Where the date in a policy sued on is under a videlicet, the time need not be 
proved exactly as alleged. Alexander v. Woodmen of the World, 161 Ala. 561, 
49 So. 883. 

[3, 4] Plea 3 was subject to demurrer, and such demurrer was properly 
sustained by the court. It is the law, as contended by appellant, that a clause 
in a life insurance policy, to the effect that no obligation is assumed by the in- 
surer, unless on the date of the delivery of the policy insured is alive and in 
sound health, is held to be a warranty within the terms of section 8364 of the 
Code of 1923. Authority for the foregoing is to be found in the case of In- 
dependent Life Ins. Co. v. Seale, 219 Ala. 197, 121 So. 714. The Supreme Court, 
in the case of Mutual L. Ins. Co. v. Mandelbaum, 207 Ala. 234, 92 So. 440, 29 A. 
L. R. 649, was at some pains to point out the distinction between a warranty 
and a condition precedent as applied to a life insurance policy, in view of sec- 
tion 8364 of the Code of 1923. Since that decision the courts have held that 
the representation, either in the application or policy, one or both, relating to 
the health of the insured at the time of the delivery of the policy, is a war- 
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ranty and not a condition precedent. Being a warranty and a part of the 
contract, it must be construed in connection with the whole contract, which 
stipulates: “This policy shall be incontestable from the date of its issue except 
for nonpayment of premiums, actual and intended fraud,” etc. The whole policy 
was incorporated and made a part of the complaint. Therefore a plea which 
sets up as a defense that clause in the policy which says: “No obligation is 
assumed by the company unless on the date and delivery hereof the insured 
is alive and in sound health,” etc., must go further and aver actual and intended 
fraud. This, we take it, was the view taken by the court as to pleas, 3, 4, and 5. 

[5, 6] For reasons above given in passing on pleas 3, 4, and 5, the court did 
not commit error in refusing defendant’s charges 3 and 4. These charges 
ignored the clause in the policy in which the parties contracted: “This policy 
shall be incontestable from the date of issue except for non-payment of pre- 
miums, actual and intended fraud or for engaging in military or naval service,” 
etc. If the delivery of the policy during the good health of the insured was a 
condition precedent, the contention as. to error in refusing the written charges 
would be sound, but, as has already been seen, the clause is held to be a war- 
ranty, which may be waived by the terms of the policy or otherwise. The rights 
of plaintiff to an’ incontestable policy, except for actual or intended fraud, is 
not based on waiver or estoppel, but on original contract entered into by the 
parties. Mutual Life Ins. Co. v. Mandelbaum, supra. It does not appear that 
the policy contract in Independent Life Ins. Co. v. Seale, 219 Ala. 197, 121 So. 
714, and other cases of like conclusions, contained the same or similar incon- 
testable clauses as appear in the policy contract in this case, and therein lies 
the differentiation between those cases and the one at bar. 

[7, 8] Charges 7 and 8, refused to defendant, are insisted upon, in brief of 
counsel, as error. If this court is correct in the conclusions herein above stated, 
then the trial court was not in error in refusing charges 7 and 8. As was 
pointed out in the opinion in the case of Sovereign C., W. O. W. v. Hutchinson, 
214 Ala. 540, 108 So. 520, section 8049 of the Code of 1923, as applicable to life 
insurance contracts, has been qualified by section 8364 of the Code 1923. Ii, 
therefore, the policy here sued on had entirely omitted the clause as to delivery 
in good health, it would not be questioned that in order to avoid the policy on 
the ground of ill health at the time of delivery, there must have been actual 
fraud, i. e., there must have been knowledge of the facts or such negligent 
ignorance, as to amount to the same thing It was in the power of the parties 
to have contracted without reference to the health of insured at the time of 
delivery of the policy, and, having placed the incontestable clause in the policy 
as above quoted, a delivery of the policy and the acceptance of the premium 
constituted a binding contract. In construing these life insurance contracts, 
it must always be borne in mind that the contract is prepared by the insurer 
and is rarely ever the subject of construction until the lips of the insured are 
sealed in death; therefore every intendment must be resolved in favor of the 
insured and against the company. If other than the above is not the true 
meaning of the policy, subsequent policies may be easily changed as to leave 
no room for doubt. 

[9] While the courts have said that certain diseases are, as matter of law, 
diseases which tend to shorten life and to materially increase the risk, in policies 
of life insurance, this court is not willing to add to the list the disease which 
at present is called “Ulcerated Stomach.” Hence charge 16 was properly re- 
fused. 

For reasons above given, the court did not err in refusing to defendant 
charge “C.” 

[10] If it may be said that refused charge 10 is not in conflict with the 
foregoing opinion, at least it was misleading and tended to confusion. 


{11, 12] The correct principles of law embraced in refused charges 5, 14, 
and 15 were covered in the written charges. Moreover, charges 14 and 15 were 
couched in such language, and omitted the incontestable clause in the policy 
in such way as that such charges would tend to confuse the minds of the 
jury and were properly refused. A safe rule in passing on requested charges 
is: Where the charge requires further explanation by the court in order to 
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make its meaning clear so as not to be misleading, the charge should be re- 
fused. 


[13-15] It is true, as said in brief, that: “A videlicet will not avoid a variance 
or dispense with exact proof, in an allegation of a material matter.” But, 
where the videlicet relates to the date of delivery of a contract, and the evi- 
dence is in conflict as to the true date, a charge which seeks to conclude the 
plaintiff by reason of the date written at the end of the contract is erroncous. 
A written agreement is valid, although undated, and in this case it was ad- 
mitted by defendant that it was the custom of the company to affix dates to 
policies at the home office and deliver them on dates therein named. So in this 
case it is immaterial that the policy is not executed on the day of its date and 
being averred under a videlicet that its date was, to wit, October Ist, a policy 
bearing date of October 8th, and in all other respects the same as appeared 
in the complaint, and, it being testified to that the delivery took place October 
lst, there was no such variance as entitled the defendant to the general charge. 
13 Corpus Juris, 308 (132). : 


To make our ruling regarding the policy clear, the complaint alleged that 
the policy was issued on, to wit, October Ist; the policy sued on was made 
a part of the complaint; the policy bore date of October 8th; the plaintiff testi- 
fied that the policy was delivered and the first premium paid October Ist. The 
definite allegation was in the complaint that the policy was issued October Ist. 
Plaintiff introduced testimony tending to prove this fact. The date affixed to 
the policy is not conclusive as to plaintiff. The affirmative charge, therefore, 
was properly refused. 

[16, 17] There is no such state of facts in this case as would justify this 
court in holding that such a preponderance of the evidence sustained the pleas 
of defendant as that the jury rendered a verdict which was wrong and unjust. 
In fact, there are many fair inferences to be drawn from the facts to sustain 
the finding of the jury to the effect that the insured did not with knowledge 
of his condition or negligence in regard thereto perpetrate actual or intended 
fraud in the procurement of the policy. Even the doctors who attended in- 
sured did not know his malady until after death and autopsy. Prior to this 
illness insured had been exceptionally free from disease or other ailment. There 
is no evidence that the seriousness of his condition was brought home to him, 
except perhaps the fact that he was taken to the hospital, and that fact does 
not constitute prima facie a serious malady. The court did not commit error 
in refusing the motion for new trial. McMahen & Sons v. L. & N. R. R,, 21 
Ala. App. 66, 106 So. 56. 


W. W. Bean, a soliciting agent for defendant company, who took the ap- 
plication for the policy, delivered it, and collected the premium due, was asked 
many questions on cross-examination, testing his memory, what he said at the 
time of delivering the policy, where it was issued, when and where delivered, 
etc., objections and exceptions were made to a score or more of these cross 
questions, but, as we see it, while some of the questions called for immaterial 
evidence, we do not find any error of a prejudicial nature in any of his rulings 
during the cross-examination of the witness Bean. 

[18, 19] While the plaintiff’s witness, Mrs. Nellie Trammell, was being ex- 
amined on rebuttal, she was asked by plaintiff’s counsel this question: 

“T will ask you if it isn’t a fact that Dr. Durrett said at that time this, 
or this in substance, that he didn’t know what was the matter with him, and 
that was the reason he was sending him to the hospital?” To which she an- 
swered: “Yes.” 

When the plaintiff was being examined as a witness, she was asked by her 
counsel: “I will ask you Mrs. Vann if in a conversation with reference to the 
fixing up the papers just testified about that Dr. Durrett didn’t tell you in 
substance this, that he had never treated your husband for any sickness, or 
given him any medicine prior to the third day of October, 1928?” To which 
she answered: “Yes.” 

This witness was also asked this question: “Now, I will ask vou, Mrs. 
Vann, if, in that conversation or in the conversation during that time, if he didn’t 
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tell you that he didn’t know what was the matter with your husband?” ‘To 
which she answered: “Yes.” 

Witness was also asked this question: “I will ask you if Dr. Durrett in 
substance didn’t make this statement when he was filling out the papers, that 
he had never prescribed any medicine and didn’t give a drop of medicine in his 
life and didn’t know what was the matter with him?” ‘To which she answered: 
“Ves: 

All of these questions were properly and promptly objected to, and excep- 
tions were legally reserved. Dr. Durrett was the attending physician of the 
insured during his last illness, and had given testimony in behalf of defendant 
to the effect that he had treated insured on former occasions, and that during 
the month of September, just prior to his death, he had treated insured for 
ulcerated stomach, and that about October Ist he diagnosed the malady as 
ulcerated stomach, and ordered insured to the hospital. Unless this evidence 
was for the purpose of impeaching the testimony of Dr. Durrett, it was hearsay 
and inadmissible. If it was for the purpose of impeachment, it was not ad- 
missible without a proper predicate having been laid to Dr. Durrett while he 
was testifying, calling his attention to the statement claimed to have been made 
by him, the time, place, and the persons present. One of the grounds of ob- 
jection to the above questions was that a proper predicate had not been laid. 
The court erred in overruling these objections. Johns Undertaking Co. v. Hess- 
Strickland T. Co., 213 Ala. 78, 104 So. 250. 

{20, 21] The predicate laid to Dr. Pool, a witness for defendant, as follows: 
“Dr. Noland and I discussed the cause of this man’s death after he was dead. 
In that discussion I did not make the remark in the presence of Mrs. Vann 
that we could not tell what he died with. I do not remember another lady being 
there with Mrs. Vann, Mrs. Hammil being present at that time. I do not re- 
member that anybody was present or not at the time we discussed it. I did 
say there at the time that there was some question as to the diagnosis. I 
mean by that that there was some question as to what caused his death,” was 
sufficient. But the question asked the impeaching witness, to wit: “I will ask 
you if you heard Dr. Poole say in substance, or say this, that he didn’t know 
what he died with?” does not comply with the rule. The statement imputed 
to the witness must be substantially the same both in the predicate and in the 
question asked the impeaching witness. Terry v. State, 16 Ala. App. 430, 78 
So. 460. 

There were other exceptions to testimony not necessary here to discuss, 
but we have examined them, and they were either free from error or entirely 
harmless. 


For errors pointed out, the judgment is reversed, and the cause is re- 
manded. : 


Reversed and remanded. 
Rice, J., concurs in the conclusion. 


SOVEREIGN CAMP W. O. W. v. PADGETT. 7. Div. 927. 
Supreme Court of Alabama. Oct. 16, 1930. 
Rehearing Denied Nov. 28, 1930. 
130 Southern Reporter 797 


1. INSURANCE. 
Whether insured’s misrepresentation as to health on delivery of policy was 
made with actual intent to deceive Aeld for jury (Code 1923, § 8507). 
(For other cases, see Insurance, Dec. Dig. § 825[2].) 
2. INSURANCE. 
_ Whether operation for appendicitis between time of application and delivery 
of policy increased risk held for jury (Code 1923, § 8507). 
(For other cases, see Insurance, Dec. Dig. § 825[2].) 
3. INSURANCE. 


Insured’s statement, made during short interval between delivery of policy 
and death, that he would never get well, held admissible on question whether 
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representations made on delivery were made with intent to deceive (Code 1923, § 
8507). 

(For other cases, see Insurance, Dec. Dig. § 818[2].) 
4. INSURANCE. 

That insured remained in weakened condition and never regained weight held 
admissible in action on life policy (Code 1923, § 8507). 

The facts were admissible on question whether appendicitis operation 
performed between time of application and delivery of policy increased 
risk, so as to avoid the policy. 

(For other cases, see Insurance, Dec. Dig. § 818[2].) 


Appeal from Circuit Court, Clay County; E. P. Gay, Judge. 

Action on a policy of life insurance by Edna Padgett against the Sovereign 
Camp of the Woodmen of the World. From a judgment for plaintiff, defendant 
appeals. 

Reversed and remanded. 

Pruet & Glass, of Ashland, for appellant. 

Walter S. Smith, of Birmingham, for appellee. 

SAyreE, J. 

[1,2] When this cause was here on a former appeal (Padgett v. Sovereign 
Camp, ete., 218 Ala. 255, 118 So. 456), it was held that the case then presented was 
one for decision by a jury as involving a disputed question of fact. There was 
no intimation that plaintiff, appellant, was entitled to recover as matter of law on 
disputed facts. We note at this time that some of the pleas upon which the case 
was submitted to the jury alleged that, when the policy in suit was delivered to 
insured, he, contrary to his representation or warranty, had been sick and was not 
in good health at the time, whereby defendant was deceived or the risk of loss in- 
creased. There is no dispute in the evidence that at the time of the delivery of 
the policy to the insured he was confined to his bed as the result of an operation 
for appendicitis performed three or four days previously and had not at that time 
completely recovered; it will, however, be conceded that the question whether the 
insured’s misrepresentation was made with actual intent to deceive, or his illness 
and the consequent operation had increased the risk of loss, presented issues of 
fact for jury decision. As to these issues defendant was entitled to have the jury 
instructed, as requested in some of its charges, the refusal of which is assigned 
for error. It will be conceded further that the court, giving charges requested 
by plaintiff, instructed the jury, in the way of concession, rather than positive as- 
sertion, that plaintiff could not recover if the attack of appendicitis from which 
insured had suffered had increased the risk of loss, but neither the court’s oral in- 
struction nor the written charges gave the jury to understand that, without respect 
to the question of increased risk of loss by reason of the illness and operation for 
appendicitis, plaintiff could not recover if insured’s representation—evidently a 
misrepresentation—that he was in good health at the time of the delivery of the 
policy, and had not been sick since the date of his application therefor, was false 
and made with actual intent to deceive. The language of the statute, section 8507 
of the Code, to state it in brief, is that in contracts of the sort here involved no 
written or oral misrepresentation shall avoid the insurance “unless such misrepre- 
sentation is made with actual intent to deceive, or unless the matter misrepresented 
increase the risk of loss.” When accepting the policy here in suit, jnsured had 
at the time of its delivery agreed, warranted, that he was then in good health and 
had not been sick since the date of his application. Defendant was entitled to rely 
upon that agreement warranty, representation, as made in good faith and as true 
when made, whatever thay have been the judgment of the jury as to its materiality 
as developed by the subsequent course of insured’s health. Defendant was entitled 
to exclude all surmise or chance as to what the future course of insured’s com- 
plaint might be; had a right, not denied to it by the statute, to contract on its own 
terms, to use its own judgment in that regard, and, if the insured with actual in- 
tent to deceive, and so did deceive, the responsible officers and agents of defendant 
company, the consequent contract, as for anything now appearing, was binding on 
the insured and his beneficiary and must now be given effect. And in this connec- 
tion it may be noted—though the fact is not necessary to defendant’s case—that 
there was some evidence, some medical opinion, to the effect that the insured’s 
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illness from appendicitis may have so weakened him physically as to contribute 
to his death by reason, in the main certainly, of another and different trouble some 
thirty days later. Defendant by requiring of the insured a statement excluding 
the chance of such contribution was clearly within its right, and the question 
whether there was an intent to deceive was one for jury decision, and instructions, 
excluding that issue from consideration, were erroneously given. This we say, 
having in mind the decision in this case on former appeal and Heralds of Liberty 
y. Collins, 216 Ala. 1, 110 So. 283; and W. O. W. v. Gibbs, 217 Ala. 108, 114 So. 
915, all cited by appellee. It will be observed that in considering the charges re- 
fused to defendant stress is laid, not upon the preposition that the representation 
made by the insured in order to procure delivery of the policy related to an ail- 
ment which increased the risk of loss, for the charges took care of that, but the 
decision here proceeds upon the consideration that they ignored the fact that under 
the evidence the jury may have found that the representations of the insured as 
to the state of his health were made—to use the language of the statute, section 
8507—-with actual intent to deceive. 

[3, 4] There was error also in some of the rulings on evidence. As bearing 
upon the real condition of the insured at the time of the delivery of the policy and 
his intent when making the statement at that time, it would have been proper to 
admit his statements made in the short interval between that and the time of his 
death, to the effect that he would never get well and was discouraged, that he re- 
mained, during the time his nurse stayed with him after the operation for appen- 
dicitis, in a weakened condition; that he never regained his weight; that when he 
walked he leaned to one side; and that he walked very slowly and carefully—all 
this before the ailment which took him off, or at least was mainly instrumental 
therein, manifested itself. The circumstances inquired about may have aided the 
jury in arriving at a just conclusion as to the questions whether the attack of 
appendicitis increased the risk of loss and whether the representations made by 
the insured at the time of the delivery of the policy were made with actual intent 
to deceive. 


For the errors indicated the judgment must be reversed; the cause is remanded. 
Reversed and remanded. 


Anderson, C. J., and Thomas and Brown, JJ., concur. 


ETNA LIFE INS. CO. v. SPENCER. No. 186. 
Supreme Court of Arkansas. Oct. 27, 1930. 
Rehearing Denied Nov. 24, 1930. 
32 Southwestern Reporter (2d) 310. 
3. INSURANCE. 


Insurance contracts should receive reasonable construction to effectuate their 
purposes. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
4. INSURANCE. 
eo language in insurance policy should be construed in favor of 
insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
5. INSURANCE. 

When interpreting insurance policy, legal effect should be given to all language, 
and object intended should be considered. 

(For other cases, see Insurance, Dec. Dig. 146[1].) 
6. INSURANCE. 


“Total disability,” within accident or life insurance policies, means disability 
rendering insured unable to perform all substantial and material acts of his busi- 
ness, or execution of them in customary way. . 


(For other cases, see Insurance, Dec. Dig. § 524.) 
7. INSURANCE. an 
Evidence warranted finding of total permanent disability within policy, insured 
being unable to perform customary duties of his truck and produce business. 
Evidence showed that insured was suffering from sacroiliac arthritis, 
and from inflammation of sciatic nerve, and that numbness in fingers and 
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right arm prevented him from keeping books, or in helping to sort out vege- 
tables or in loading and unloading produce, which he had been accustomed 
to do. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 
8. INSURANCE. 


Reasonable attorney’s fee is recoverable under statute in suit on insurance 
policy, since it pertains to remedy, and is taxed as costs. 


(For other cases, see Insurance, Dec. Dig. § 675.) 
9. INSURANCE. 


$500 as reasonable attorney’s fee, recoverable under statute in suit on in- 
surance policy, wherein judgment amounted to $2,550, held excessive by $100. 


(For other cases, see Insurance, Dec. Dig. § 675.) 


Appeal from Circuit Court, Crawford County; J. O. Kincannon, Judge. 

Suit by Elijah W. Spencer against the Aitna Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Appellant seeks to reverse a judgment against it in favor of appellee for an 
amount alleged to be due upon a life and health insurance policy. The record 
shows that the policy of insurance was issued on July 21, 1923, and that the policy 
was in full force and effect when the suit was brought on October 24, 1929. At 
the date of the trial on March 11, 1930, it was stipulated that the policy of insur- 
ance was valid and that the policy was in full force and effect. It was agreed 
that the only question at issue was whether or not total permanent disability ex- 
isted under the policy. 

The total and permanent disability provision in the policy reads as follows: 

“If the insured becomes totally and permanently disabled and is thereby pre- 
vented from performing any work, or conducting any business for compensation 
or profit, or has met with the irrecoverable loss of the entire sight of both eyes, 
or the total and permanent loss by removal or disease of the use of both hands or 
of both feet or of such loss of one hand and one foot, and satisfactory evidence 
of such disability is received at the Home Office of the Company, the Company 
will, if there has been no default in the payment of premiums, waive the payment 
of all premiums falling due during such disability after the receipt of such proof; 

“If such disability existed before the insured attained the age of sixty years, 
the Company will pay to the beneficiary the sum of ten ($10.00) dollars for each 
one thousand ($1,000.00) dollars of the sum insured and will pay the same sum 
on the same day of every month thereafter during the lifetime and the continuance 
of such disability of the insured, the first payment to become due on receipt at 
said Home Office of satisfactory evidence of such disability. 


“If before attaining the age of sixty years the insured becomes totally disabled 
by bodily injuries or disease and is thereby prevented from performing any work 
or conducting any business for compensation or profit for a period of ninety con- 
secutive days, then if satisfactory evidence has not been previously furnished that 
such disability is permanent, such disability shall be presumed to be permanent 
within the meaning of this provision.” 

Dr. J. B. Trice, a graduate physician of twenty-five years’ experience, testified 
that he had known the insured, Elijah W. Spencer, for fourteen years; that he 
examined him in the summer of 1928 and found him suffering from the diseases of 
sacroiliac arthritis and sciatic neuritis; that sacroiliac arthritis means a stiffening 
of the joints in the pelvis and that sciatic neuritis means inflammation of the 
sciatic nerve; that this condition is painful and disabling, particularly to a man 
who is heavy in weight and up in years; that sciatic neuritis affects the sciatic 
nerve, the longest nerve in the body, which runs from the hip to the heel; that it 
impairs this nerve; that appellee had been suffering from this condition for about 
two years, and that he regards appellee’s disability as being permanent; that he 
thinks appellee is permanently and totally disabled and that a man totally disabled 
is one who cannot work. 


Elijah W. Spencer was a witness for himself. According to his testimony, he 


is sixty-one years of age in January, 1930. He bad been engaged in the truck and 
produce business since 1907, and before that time had taught school and farmed. 
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He liad spent his whole life in Crawford county, Ark. He had been suffering for 
several years, but since the latter part of July, 1928, his diseases had disabled him so 
that he could not do anything at all. Before that time he had been doing a little 
work, but after this time he could not use his hands to do anything with. On his 
right hand, his fingers are numb up to the second joint. He has no feeling in his 
arm, and most of the time it feels like he has struck it against some sharp corner. 
He is hardly able to work. He can feed himself with his right arm but is not able 
to lift anything with it or to do any work with it. On account of his hip, he 
cannot sit down on a box without something to lean against. He can walk, but it 
is hard to do so. He has not been able to carry on his business since the Ist of 
August, 1928. On this account, he had to take his two boys in the business with 
him. Prior to the time that he became disabled from the diseases above referred 
to, he had done all kinds of work connected with his business. He was on the 
street and bought all the produce which was handled, helped pack it, and helped 
to load and unload it. He was at his place of business all the time and assisted in 
every department of it. Since his disability, he has not been able to do anything 
except to sit around in his place of business a part of the day and answer the tele- 
phone. His sons advise with him about the conduct of the business and about the 
sales of the produce. Sometimes he buys produce which is brought in wagons to 
his place of business. 

Mark Spencer, a son twenty-nine years of age, was also a witness for the ap- 
pellee. According to his testimony, his father had not been able to actively assist 
in carrying on the business since the first of August, 1928. Prior to that time, he 
wrote all the checks, did practically all the buying, and was out on the street buy- 
ing produce. He would help to load and unload trucks but has not been able to do 
any of these things since August, 1928. He comes into the office at irregular per- 
iods of time during the day but is not able to actively assist in carrying on the 
business. 

Other witnesses testified that they had not seen appellee doing any work at all 
during the last two years. He had been at his place of business but would just 
drag around with a stick in his hand. 

[1, 2] Evidence was introduced by appellant tending to show that appellee was 
not totally disabled and also that his disability was not permanent; but inasmuch 
as the verdict of the jury must be tested by the evidence in the light most favor- 
able to appellee, we need not abstract the testimony for appellant. Under our set- 
tled rules of practice, if there is any evidence of a substantive character to support 
a verdict, it cannot be disturbed upon appeal. 

Hill, Fitzhugh & Brizzolara, of Ft. Smith, and Owens & Ehrman, of Little 
Rock, for appellant. 

Partain & Agee, of Van Buren, for appellee. 

Hart, C. J. (after stating the facts). 


_ [3-5] Contracts of insurance should receive a reasonable construction so as to 
effectuate the purposes for which they are made. In cases where the language is 
ambiguous, it should be construed in favor of the insured because the policy is 
written on forms prepared by the insurer. Of course, legal effect should be given 


to all the language used, and the object to be accomplished by the contract should 
be considered in interpreting it. 


[6] The disability clause has been copied in our statement of facts and need 
not be repeated here. Total disability is generally regarded as a relative matter 
which depends largely upon the occupation and employment in which the party in- 
sured is engaged. This court has held that provisions in insurance policies for in- 
demnity in case the insured is totally disabled from prosecuting his business do not 
require that he shall be absolutely helpless, but such a disability is meant which 
renders him unable to perform all the substantial and material acts of his business 
or the execution of them in the usual and customary way. Industrial Mutual In- 
demnity Co. v. Hawkins, 94 Ark. 417, 127 S. W. 457, 20 L. R. A. (N. S.) 635, 21 
Ann. Cas. 1029; Brotherhood of Locomotive Firemen & Enginemen v. Aday, 97 
Ark, 425, 134 S. W. 928, 34 L. R. A. (N. S.) 126; and AStna Life Ins. Co. v. Phifer, 
160 Ark. 98, 254 S. W. 335. 

Thus it will be seen that our court makes no distinction between accident pol- 
icies and life insurance policies containing total disability clauses. The construction 
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placed upon policies of this sort follows the general trend of authority in the 
United States. Case notes to 41 A. L. R. at page 1376; 37 A. L. R. at page 151; 
24 A. L. R. at page 203; and 7 Ann. Cas. page 815. 

[7] It only remains to apply the principles to the facts of the present case. 
While, as above stated, the evidence was conflicting, still the evidence introduced on 
the part of the appellee warranted the jury in finding that he was totally and per- 
manently disabled within the meaning of the terms of the policy under consider- 
ation. The object to be accomplished was to indemnify the insured for loss of 
time for being wholly disabled from prosecuting his business. It has been well 
said that if the language used was to be construed literally, the insurer would be 
liable in no case unless the insured should lose his life or his mind. Of course, 
as long as he is in possession of his mental faculties, he is capable of transacting 
some part of his business; but as we have already seen, he was not able to pro- 
secute his business within the meaning of the policy unless he was able to do all 
the substantial acts necessary to be done in its prosecution. The very purpose of 
obtaining the policy was to indemnify him in case he should become disabled so 
that he could not carry on his business. In the present case, the premiums were 
paid and the policy kept up by the insured according to its terms until his dis- 
ability occurred. 

It is fairly inferable from the evidence introduced in favor of appellee that he 
was no longer able to carry on his business after about the Ist of August, 1928. 
His condition at that time became so that he could not attend to any of the duties 
of his business except to advise about the sales and purchases of produce. Before 
that time he was able to go about the streets and purchase produce from the various 
wagons where he might find them. After his disability he could only purchase pro- 
duce from wagons which came to his place of business. Even then he could not 
handle the produce and examine it with his hands. He could only walk with great 
difficulty and suffered constant pain. His right hand was numb, and he could no 
longer assist in keeping his books or in helping to sort out vegetables or in loading 
and unloading produce. In order to conduct his business successfully, it was ne- 
cessary that he should do all these things. His business was such that he could 
not profitably conduct it by merely supervising it and hiring others to perform the 
work. His disability necessitated him to take his two sons in partnership with him 
in order to successfully carry on the business. His loss in this respect was the 
very object of taking out the insurance. Hence, when the character of the busi- 
ness, together with the attendant circumstances, are considered, we are of the 
opinion that reasonable minds might reach the conclusion that the insured was to- 
tally and permanently disabled, within the meaning of the policy as above defined, 
and that the jury was warranted in finding a verdict in his favor. 

[8] After the judgment was rendered, a motion was filed on behalf of appellee 
for the allowance of attorneys’ fees against appellant to be included as part of the 
costs. Under our statute, a reasonable attorney’s fee for the prosecution of the 
case may be allowed; and inasmuch as this pertains to the remedy, it is taxed as 
part of the costs. Vaughan v. Humphreys, 153 Ark. 140, 239 S. W. 730, 22 A. L. 
R. 1201. 

[9] The amount of the judgment rendered in this case was $2,550, and the 
court allowed the sum of $500 as attorney’s fee. The record of the case is before 
us; and without in any manner disparaging the ability and services of the attorneys 
for appellee, it seems to us that the fee allowed is somewhat excessive and should 
be reduced to $400. Merchants’ Fire Ins. Co. v. McAdams, 88 Ark. 550, 115 S. W. 
175: Mutual Life Ins. Co. v. Owen, 111 Ark. 554, 164 S. W. 720; Maryland Cas- 
ualty Co. v. Maloney, 119 Ark. 434, 178 S. W. 387, L. R. A. 1916A, 519; Aétna Life 
Ins. Co. v. Taylor, 128 Ark. 155, 193 S. W. 540, Ann. Cas. 1918B, 1122; Metro- 
politan Ins. Co. v. Chambers, 136 Ark. 84, 206 S. W. 64; Indiana Lumbermen’s Mu- 
tiial Life Ins. Co. v. Meyers Stave & Mfg. Co., 158 Ark. 199, 250 S. W. 18; Cam- 
den Fire Ass’n v. Meloy, 174 Ark. 84, 294 S. W. 378; and St. Paul Fire & Marine 
Ins. Co. v. Green, 181 Ark. 1096, 29 S.W.(2d) 304. 

Therefore the judgment recovered by appellee for the amount of the policy 
sued on will be affirmed, and the attorneys’ fee will be reduced to $400. 





Thurmond v. Sovereign Camp W. O. W. 


THURMOND vy. SOVEREIGN CAMP, W. O. W. 
No. 7790. 
Supreme Court of Georgia. Nov. 14, 1930. 
155 Southeastern Reporter 760. 

INSURANCE. ; 

Beneficiary association held not liable on certificate, where insured did not 
receive certificate nor pay assessments required as condition precedent to lia- 
bility. s 

Syllabus by the Court. 4 
The trial judge did not err in directing a verdict for the defendant. 


(For other cases, see Insurance, Dec. Dig. §§ 720, 721.) 


Error from Superior Court, Madison County; W. L. Hodges, Judge. _ 

Action by Alice Thurmond against the Sovereign Camp, Woodmen of the 
World. Judgment for defendant, and plaintiff brings error. 

Affirmed. 

R. Howard Gordon, of Danielsville, and Erwin, Erwin & Nix, of Athens, 
for plaintiff in error. ; 

Berry T. Moseley, of Danielsville, for defendant in error. 

Hines, J. 

Bonnie R. Thurmond applied to the Sovereign Camp of the Woodmen oi 
the World and to a local camp thereof for a benefit certificate of insurance 
upon his life, for the sum of $1,000, payable to his mother as beneficiary. He 
was initiated in the local camp as a member of this order. He paid to the 
local clerk $1 for his certificate fee. This local camp was located at Colbert, 
Ga. His application was forwarded by the clerk of the local camp to the home 
office of the order at Omaha, Neb., for acceptance, and, if accepted, for the 
issuance by that office of the benefit certificate. His application was accepted 
by the sovereign camp at the home office, and the certificate was executed 
and mailed at Omaha, Neb., on November 18, 1927, to the clerk of the local 
camp at Colbert, Ga., for the performance by the insured of certain conditions 
which were made precedent to the delivery of the certificate. On November 
23, 1927, the insured called upon the local clerk for the certificate, and stated 
that he wanted to pay for the same. The local clerk informed him that he 
did not have the certificate. The insured became sick on November 25, 1927, 
and died two days later. At all these dates the local clerk was in the em- 
ployment of Rowe Brothers of Colbert, Ga., as a bookkeeper. He had a post 
office box in his own name at the Colbert post office; and his mail, including 
that addressed to him as such clerk, was placed in this box. It was his custom 
to permit any employee of this firm, who went for its mail, to get all mail 
in his post office box, and to bring the same to him at the store. The local 
clerk left the employment of this firm on January 1, 1928. On January 12, 
1928, an envelope, sealed and addressed to the local clerk, was found in the 
store of this firm under the paper roll, near the thread cabinet, by a member 
of this firm, and the same was then turned over to the local clerk. This en- 
velope contained the benefit certificate of the applicant, which had been exe- 
cuted at the home office in Omaha, and which had been mailed to the locai 
clerk for delivery upon the performance by the applicant of certain acts which 
were prescribed by the association as conditions precedent to its delivery. The 
application of the insured for this benefit certificate stated that the applicant 
agreed that his application “and all the provisions of the constitution, laws and 
by-laws of the society” then in force “shall constitute the basis for and form 
a part of any beneficiary certificate that may be issued to me by the Sovereign 
Camp of the Woodmen of the World, whether printed or referred to therein 
or not.” The applicant further therein waived the attaching of copies of the 
constitution and by-laws of the society to such certificate; and further waived 
the provisions of all statutory laws and court decisions in relation thereto. 

Section 56 of the constitution and by-laws of this association, at the time of 
the execution of this certificate by the home office, contained this provision: 
“The liability of the Association for the payment of benefits on the death of a 
member shall not begin until after his application shall have been accepted by 
the Sovereign .Physician, his certificate issued, and he shall have: First. Paid 
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all entrance fees. Second. Paid one or more advance annual assessments and 
dues or one or more advance monthly installments of assessments and dues; 
also signed his certificate slip attached thereto. Third. Paid the physician for 
medical examination. Fourth. Been obligated or introduced by a Camp or 
by an authorized deputy. Fifth. Had delivered to him, in person, his bene- 
ficiary certificate while in good health. The foregoing are hereby made a part 
of the consideration for, and are conditions precedent to, the liability for the 
payment of benefits in case of death.” 

Section 58(a) of the constitution and by-laws of this association, in force 
when this certificate was executed at the home office of the association, is 
as follows: “Upon the delivery of a beneficiary certificate to an applicant he 
shall pay to the Clerk of his Camp an amount equal to the proportionate part 
of a monthly installment due from the date his certificate is dated by the Sov- 
ereign Clerk, and also pay at least one monthly installment of his annual as- 
sessment as covenanted for and one or more monthly payments of Camp dues.” 

Section 59 of the constitution and by-laws, of force at the time this cer- 
tificate was executed at the home office, was as follows: “The non-compliance 
with any of the several conditions precedent named in these laws shall be an 
absolute bar to any claim on the beneficiary fund of this Association, under 
or by virtue of any beneficiary certificate that may have been issued, or that 
may hereafter be issued to an applicant, or by reason of any steps taken by 
an applicant to entitle him to the same, or by a subordinate Camp or member 
thereof; and no deputy, officer, or member of the Sovereign Camp or subor- 
dinate Camp has any authority to change, alter, modify, or waive the foregoing 
requirements or the consequence thereof in any manner.” 


The certificate sued on in this case contains this provision: “This certifi- 
cate is issued and accepted subject to all the conditions set forth herein and 
on the reverse side hereof, and the provisions of the Constitution, Laws, and 
By-Laws of the Association. The articles of incorporation, the Constitution, 
Laws and By-Laws of the Association, * * * the application for member- 
ship and medical examination, signed by the applicant, herein named as mem- 
ber, as approved by the Sovereign Physician of this Association, and this 


certificate shall constitute the agreement between this Association and the mem- 
ber.” 


The beneficiary in this certificate filed against this association her equitable 
petition in which she sought to recover the amount of this benefit certificate. 
The association pleaded the above provisions of its constitution and by-laws in 
defense of her equitable action. In reply to the answer of the defendant, the 
plaintiff amended her petition by alleging that the failure of the clerk of the 
local camp to deliver this certificate, while the defendant was in good health, 
was due to the negligence of this clerk. The contention of the plaintiff is that 
the jury was authorized to find that this certificate was delivered to the local 
clerk, or to some one authorized by him to receive it, in time to have been 
delivered to the applicant when he called for it on November 23, 1927, and 
prior to the date when the applicant became sick; and that if it had been so 
delivered, the applicant would have completed the contract of insurance, and 
the beneficiary would be entitled to the amount for which the life of the ap- 
plicant was insured under this certificate, upon the ground that equity will con- 
sider that done which ought to have been done. The defendant offered in 
evidence copies of the above provisions of the constitution and by-laws of the 
society and of the applicant’s application for the benefit certificate sued upon. 
The plaintiff objected to the admission thereof, upon the ground that the bene- 
fit certificate did not contain or have attached thereto copies of the constitu- 
tion and by-laws of the association, and the application for the certificate. The 
court overruled this objection and admitted said evidence. To the admission 
thereof the plaintiff excepted upon the ground that it violates the provisions 
of section 2471 of the Civil Code of 1910. On the trial of the case the evidence 
introduced by the plaintiff and defendant disclosed the facts above set forth. 
At the conclusion of the evidence the defendant moved that the court direct the 
jury to return a verdict in its favor, on the ground that under the evidence a 
verdict for the defendant was demanded. The plaintiff objected to the grant- 
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ing of said motion, on the grounds that a verdict for the defendant was not 
demanded by the evidence, that under the pleadings and the evidence there were 
issues of fact for determination by the jury, and that under the pleadings and 
the evidence the jury would be authorized to find in favor of the plaintiff. The 
judge overruled these objections, and directed a verdict for the defendant. To 
this direction the plaintiff excepted. 

1. The trial judge did not err in admitting in evidence copies of the applica- 
tion for the benefit certificate sued on in this case, and of the above pro- 
visions of the constitution, laws, and by-laws of the defendant, over the objec- 
tion that the certificate ‘did not contain or have attached thereto copies of this 
application and of the constitution and by-laws of the defendant, in violation 
of section 2471 of the Civil Code of 1910. In Fraternal Life & Accident Associa- 
tion v. Evans, 140 Ga. 384 (1), 78 S. E. 915, this court held that the provisions 
of section 2471 were not applicable to a benefit certificate of a fraternal asso- 
ciation, and that, in an action on a benefit certificate issued by such order, the 
application, constitution, and by-laws of the order are receivable in evidence 
as a part of the contract of insurance, although copies thereof are not con- 
tained therein or attached thereto. This ruling is controlling in this case; and 
it follows that the trial judge did not err in admitting the application for the 
benefit certificate sued on, and the provisions of the constitution and by-laws 
of the order above referred to and set out. 


2. Did the court err in directing a verdict for the defendant under the 
pleadings and evidence? The answer to this question depends upon the answer 
to this question: Was the verdict directed in behalf of the defendant associa- 
tion demanded by the evidence? The association did not become liable upon 
this certificate under its express terms and the express terms of the constitution 
and by-laws of the society, unless the application of the member for the cer- 
tificate had been accepted by the sovereign physician, a certificate of the society 
had been issued, and the applicant had paid all entrance fees, one or more ad- 
vance annual assessments and dues, or one or more advance monthly install- 
ments of assessments and dues, had signed the certificate slip attached to the 
certificate, had paid the physician for medical examination, had been obligated 
or introduced by a camp or by an authorized deputy, and had delivered to 
him in person the certificate sued on while in good health. By the express 
terms of the constitution and by-laws of the society, which were made parts 
of the contract of insurance, the doing of these things by the insured were 
conditions precedent to the liability of the society for the payment of benefits 
under the certificate in case of the death of the member. By the constitution 
and by-laws of the society, noncompliance by the applicant with any of the 
above conditions precedent was made an absolute bar to any claim on the bene- 
ficiary fund of the association under this benefit certificate. It was further pro- 
vided that no deputy, officer, or member of the sovereign camp or of any sub- 
ordinate camp had any authority to change, alter, modify, or waive the require- 
ments or the consequence thereof in any manner. The member had not paid 
all entrance fees. He had paid only the certificate fee of $1, which was tendered 
back to the beneficiary by the defendant. He had not paid one or more ad- 
vance annual assessments or dues. He had not paid one or more advance 
monthly installments of assessments and dues. He had not signed his certificate 
slip attached to the certificate. The certificate had never been delivered to 
him in person while in good health. The doing of the above acts were made 
conditions precedent, by the constitution and by-laws of the society, to the 
liability of the defendant for the payment to the beneficiary of the benefits 
provided by the certificate in case of the death of the member. In these cir- 
cumstances and with these conditions precedent unperformed, is this society 
liable to the beneficiary sued on in this case? 


To recover upon a contract of insurance, such contract must be a com- 
pleted one. There can be no recovery upon an incomplete contract of insur- 
ance. Where the performance of certain acts is required as conditions pre- 
cedent to the liability under a contract, the contract is incomplete until such 
conditions precedent have been performed, and, in the absence of their per- 
formance, there can be no recovery on such incomplete contract. No one can 
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recover on a contract dependent upon the performance of conditions precedent 
when such conditions precedent have not been complied with. Under the bene- 
fit certificate sued upon in this case and the constitution and by-laws of the 
society, certain things are made expressly conditions precedent to the liability 
of the society under its contract. These conditions were not met by the mem- 
ber. It is true that a certificate of membership is not in every case indispensable 
to the completion of the contract between the member of a benefit society and 
the society. It is competent, in the absence of a certificate, to look to the 
constitution and by-laws of the society in order to deetrmine the obligations of 
the society and the contract between the society antl its members. Social 
Benevolent Society v. Holmes, 127 Ga. 586, 56 S. EF. 775; Fraternal Life & Acci- 
dent Association v. Evans, 140 Ga. 284, 288, 78 S. E. 915. This is the general 
rule, unless the issuance of the certificate is required by the constitution and 
by-laws of the society. Generally, however, to complete the contract of in- 
surance, it is necessary, under the constitution and by-laws of a benefit or 
fraternal society, that a certificate of membership, conforming to the provisions 
of the constitution and by-laws of the society, be issued and delivered to and 
accepted by the applicant or by some one in his behalf. The certificate of in- 
surance is to be regarded as a written contract, and, so far as it goes, is the 
measure of the rights of the parties. 45 C. J. 11, § 8 (e). It is generally neces- 
sary under the constitution and by-laws of a benefit society that the certificate 
of insurance be delivered during the lifetime and good health of the applicant; 
and, where delivery is essential to the completion of the contract, no delay 
caused by the acts of the society can take the place of delivery. 45 C. J. 12 § 9 (2). 

Where the constitution and by-laws of a mutual benefit society, the appli- 
cation for a benefit certificate in such society, and the certificate itself contain 
a provision that the policy shall not become operative until the applicant has 
paid one or more advance annual assessments and dues, or one or more ad- 
vance monthly installments of assessments and dues, and one or the other of 
such payments is expressly made a condition precedent to the liability of the 
society under the certificate, and where neither the one nor the other of such 
payments has been made by the applicant, the society is not liable under such 
certificate, and there can be no recovery thereon by the beneficiary. Reese v. 
Fidelity Mutual Life Ass’n, 111 Ga. 482, 36 S. E. 637; Mutual Reserve Fund 
Life Ass’n v. Stephens, 115 Ga. 192, 41 S. E. 679; Clark v. Mutual Life Ins. Co., 
129 Ga. 571, 59 S. E. 283; Few v. Supreme Lodge, 136 Ga. 181, 71 S. E. 130; 
Reliance Life Ins. Co. v. Hightower, 148 Ga. 843, 98 S. E. 469; Davis v. Metro- 
politan Life Ins. Co., 161 Ga. 568, 131 S. E. 490; Volunteer State Life Ins. Co. 
v. McGinnis, 29 Ga. App. 370, 115 S. E. 287; Penn Mutual Life Ins. Co. v. 
Blount, 33 Ga. App. 642, 127 S. E. 892; 1 Cooley’s Briefs on Insurance, 683. 
Where the constitution and by-laws of such benefit society provide that a fail- 
ure to make one or the other of the payments of assessments and dues shall 
be an absolute bar to any claim on the benefit fund of the association under 
such certificate, and that no deputy, officer, or member of the sovereign camp 
or any subordinate camp has authority to change, alter, modify, or waive the 
requirements of such, or the consequence thereof in any manner, which pro- 
visions of the constitution and by-laws of the society are made a part of the 
certificate, such payment could not be waived by the clerk of a local camp of 
the society. Reese v. Fidelity Mutual Life Ins. Ass’n, supra; Springfield Fire 
& Marine Ins. Co. v. Price, 132 Ga. 687, 64 S. E. 1074; Few v. Supreme Lodge, 
supra; Reliance Life Ins. Co. v. Hightower, supra. 


Actual delivery of a benefit certificate is necessary to complete the contract 
of insurance, where the policy expressly, or by necessary implication, provides 
that it shall not bind the insurer until such delivery is made. By the constitu- 
tion and by-laws of this benefit society it was expressly made necessary that 
the benefit certificate should be delivered to the member, to complete the con- 
tract; and no delay or negligence on the part of the clerk of the local camp 
could take the place of such delivery. New York Life Ins. Co. v. Babcock, 
104 Ga. 67, 30 S. E. 273, 42 L. R. A. 88, 69 Am. St. Rep. 134; 45 C. J. 12, § 9 (2); 
1 Cooley's Briefs on Insurance, 631; Wilcox v. Sovereign Camp, 76 Mo. App. 573; 
May v. New York Safety Reserve Fund Society, 14 Daly (N. Y.) 389; McLendon 
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y. W. O. W., 106 Tenn. 695, 64 S. W. 36, 52 L. R. A. 444; Mutual Life Ins. Co. 
y. Otto, 153 Md. 179, 138 A. 16, 53 A. L. R. 487, and cit. In Southern Life Ins. 
Co. v. Kempton, 56 Ga. 339, the agent who solicited the policy, and to whom 
it was sent for delivery, waived the payment of the first premium, and there 
was no limitation upon his authority to make such waiver. In New York Life 
Ins. Co. v. Babcock, supra, actual delivery of the policy was not expressly 
made an essential to the validity of the contract of insurance; and the policy 
was sent to the local agent for an unconditional delivery to the insured; and 
nothing remained for the insured to do before he was entitled to its possession. 

So we are of the opinion that the trial jurge did not err in directing a 
verdict for the defendant in this case. 

Judgment affirmed. 

All the Justices concur. 


ILLINOIS BANKERS’ LIFE ASS’N v. COLLINS et al. 
No. 20289. 
Supreme Court of Illinois. Oct. 25, 1930. 
Rehearing Denied Dec. 10, 1930. 
173 Northeastern Reporter 465. 
1. INSURANCE. 
Beneficiary under life policy giving insured right to change beneficiary has 
no vested interest therein during insured’s lifetime. 
(For other cases, see Insurance, Dec. Dig. § 586.) 
2. INSURANCE. 
Where life policy was not payable to insured or legal representatives, pro- 
ceeds were not assets of insured’s estate, and laws of descent were inapplicable. 
(For other cases, see Insurance, Dec. Dig. § 585[1].) 


4. INSURANCE. 
Life insurance contract is contained in policy taken in connection with 
constitution and by-laws of insurer and laws under which organized. 


(For other cases, see Insurance, Dec. Dig. § 152[%].) 


7. INSURANCE. 

Proceeds of life policy designating insured’s husband as beneficiary, where 
husband murdered wife and subsequently committed suicide, held payable to 
next of kin of wife to exclusion of husband’s heirs. 


(For other cases, see Insurance, Dec. Dig. § 448.) 


Appeal from Appellate Court, Fourth District, on Appeal from Circuit Court, 
Williamson County; D. T. Hartwell, Judge. 

3ill of interpleader by the Illinois Bankers’ Life Association against James 
T. Collins, as administrator of the estate of Thomas C. Collins, deceased, and 
others. Decree for defendants other than defendant named was reversed by 
the Appellate Court (258 Ill. App. 302), and cause remanded, with directions 
to enter a decree in favor of the heirs of Thomas C. Collins, deceased, and 
defendants, A. C. Helms and others appealed and were granted a certificate of 
importance. 

Decree of the circuit court affirmed, and the judgment of the Appellate 
Court reversed. 


H. E. Skinner and D. L. Duty, both of Marion, for appellants. 
White & Quindry, of Marion, for appellees. 
HEarp, J. 


The Illinois Bankers’ Life Association, on June 21, 1921, issued a policy of 
insurance in which it agreed to pay to Thomas C. Collins, husband of Maggie 
E. Collins, as beneficiary, the sum of $1,000 upon her death. On February 22, 
1927, Mrs. Collins, the insured, was murdered by the husband, Thomas C. Collins, 
the beneficiary, who shortly thereafter killed himself. They both died in- 
testate and left no children or descendants of children. On July 1, 1927, A. C. 
Helms, Gus Helms, Mary Watson, Wayne Helms, and Lorraine Helms, as col- 
lateral heirs at law and next of kin of Mrs. Collins, filed suit against the 
Illinois Bankers’ Life Association in the circuit court of Williamson county to 
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recover the insurance. James T. Collins was appointed administrator of the 
estate of Thomas C. Collins, deceased, and on August 4, 1927, he, as such ad- 
ministrator, filed suit in the same court to recover the same insurance. He 
claimed the fund for his intestate, asserting that Mrs. Collins died prior to her 
husband, and that the husband, under the law of descent, was the sole distributec 
of the fund, while the appellants claimed the fund as the only surviving mem- 
bers of the class eligible under the laws of this state, to take the fund. The 
Illinois Bankers’ Life Association filed its bill of interpleader in the circuit court 
of Williamson county, making the several claimants parties defendant, and 
tendering into court $1,000, to be distributed as the court might direct. The 
cause was referred to the master in chancery, who reported recommending a 
decree in favor of the appellants, and a decree was entered in accordance there- 
with, ordering that the fund be paid to them. From this decree James T. Col- 
lins, administrator, appealed to the Appellate Court for the Fourth District, 
which court reversed the decree of the circuit court and remanded the cause, 
with directions to enter a decree directing that the fund be paid to the heirs 
of Thomas C. Collins. From this judgment of the Appellate Court the appel- 
lants applied for and were granted a certificate of importance, and they have 
appealed to this court. 

[1-4] The sole question involved is to whom the fund should be paid. By 
the terms of the policy of insurance, the insured had the right to change the 
beneficiary at any time she desired, and the beneficiary therefore had no vested 
interest therein during her lifetime. The policy was not made payable to the 
insured nor to her legal representatives, and so the fund payable was not an 
asset of her estate, and the laws of descent with reference to the distribution of 
her personal property are not here in question. Thomas C. Collins was named 
in the policy as beneficiary, and upon his wife’s death he became entitled to 
be paid the fund by the insurance company directly, without the intervention oi 
her legal representatives, unless such a construction of the policy would be 
contrary to the public policy of this state. The public policy of a state is to be 
found embodied in its Constitution and its statutes, and, when these are silent 
on the subject, in the decisions of its courts. People v. City of Chicago, 321 Iil. 
466, 152 N. E. 141; Harding v. American Glucose Co., 182 Ill. 551, 55 N. E. 577, 
64 L. R. A. 738, 74 Am. St. Rep. 189; People v. Shedd, 241 Ill. 155, 89 N. E. 332; 
Zeigler v. Illinois Trust and Savings Bank, 245 Ill. 180, 91 N. E. 1041, 28 L. R. A. 
(N. S.) 1112, 19 Ann. Cas. 127; Merchants’ Trust Co. v. City of Chicago, 264 
Ill. 76, 105 N. E. 726. Limiting their actions to questions left open by the 
Constitution and the statutes, courts may apply the principles of the common 
law to the requirements of the social, moral, and material conditions of the 
people of the state, and declare what rule of public policy seems best adapted 
to promote the peace, good order, and general welfare of the community, and 
for that reason the decisions of its courts are to be investigated in determining 
the public policy of the state. Collins v. Metropolitan Life Ins. Co., 232 Ill. 37, 
83 N. E. 542, 14 L. R. A. (N. S.) 356, 122 Am. St. Rep. 54, 13 Ann. Cas. 129. The 
Constitution and the statutes of this state are silent on the question of public 
policy here involved, but this court, in Knights of Honor v. Menkhausen, 209 
Ill. 277, 70 N. E. 567, prior to the issuance of the policy here in question, had 
held that it was contrary to the public policy of this state to so construe a 
contract of life insurance that a murderer might be the beneficiary under such 
policy on the life of his victim either as beneficiary or as heir, that in such 
case the situation, so far as his rights were concerned, was the same as though 
after the issuance of the policy he had been divorced from his wife and she had 
thereafter died without having any alteration made in the certificate, and that 
the fund was to be paid neither to the murderer nor to the estate of the de- 
ceased, but to the next of kin of the deceased other than the murderer. To 
the same effect are Johnson v. Metropolitan Life Ins. Co. 85 W. Va. 70, 100 
S. E. 865, 7 A. L. R. 823; Slocum v. Metropolitan Life Ins. Co., 245 Mass. 565, 
139 N. E. 816, 27 A. L. R. 1517; Filmore v. Metropolitan Life Ins. Co., 82 Ohio 
St. 208, 92 N. E. 26, 28 L. R. A. (N. S.) 675, 137 Am. St. Rep. 778; Schmidt v. 
Northern Life Ass’n, 112 Iowa, 41, 83 N. W. 800, 801, 51 L. R. A. 141, 84 Am. 
St. Rep. 323; Equitable Life Assurance Society v. Weightman, 61 Okl. 106, 160 
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P. 629, L. R. A. 1917B, 1210; Riggs v. Palmer, 115 N. Y. 506, 22 N. E. 188, 5 
L. R. A. 340, 12 Am. St. Rep. 819. In the Schmidt Case it was said: “Indeed, 
the unbroken voice of authority is to the effect that a beneficiary in an insur- 
ance policy who murders the insured forfeits his rights thereunder.” In New 
York Mutual Life Ins. Co. v. Armstrong, 117 U. S. 591, 6 S. Ct. 877, 881, 29 L. 
Ed. 1000, the Supreme Court of the United States said upon this subject: “It 
would be a reproach to the jurisprudence of the country if one could recover 
insurance money payable on the death of the party whose life he had feloniously 
taken. As well might he recover insurance money upon a building that he had 
willfully fired.” The contract of insurance between an insurance company and 
the insured is contained in the policy, taken in connection with the constitution 
and by-laws of the organization and the laws of the state under which it is 
formed, as evidenced by the statutes of the state and the prior decisions of its 
courts, and such laws enter into all its contracts. Wallace v. Madden, 168 Iil. 
356, 48 N. E. 181; Alexander v. Parker, 144 Ill. 355, 33 N. E. 183, 19 L. R. A. 187. 

[5, 6] A basic rule of the construction of contracts and a material part of 
every contract is that all laws in existence when the contract is made neces- 
sarily enter into and form a part of it as fully as if they were expressly re- 
ferred to or incorporated into its terms. This principle embraces alike those 
which affect its validity, construction, discharge, and enforcement. Armour 
Packing Co. v. United States (C. C. A.) 153 F. 1, 14 L. R. A. (N. S.) 400; United 
States v. Quincy, 4 Wall. 535, 18 L. Ed. 403; Rees v. Watertown, 19 Wall. 107, 
22 L.. Ed. 74; Edwards v. Kearzey, 96 U. S. 595, 24 L. Ed. 793; Seibert v. United 
States, 122 U. S. 284, 7 S. Ct. 1190, 30 L. Ed. 1161; Farmers’ Bank vy. Federal 
Reserve Bank, 262 U. S. 649, 43 S. Ct. 651, 67 L. Ed. 1157, 30 A. L. R. 635; Reute- 
nik v. Gibson Packing Co., 132 Wash. 108, 231 P. 773, 37 A. L. R. 830; In re 
Fidelity Bank, 35 Idaho, 797, 209 P. 449, 31 A. L. R. 781; Cincinnati v. Public 
Utility Co., 98 Ohio St. 320, 121 N. E. 688, 3 A. L. R. 705. Contracts are pre- 
stmed to have been entered into in the light of existing principles of law (Black 
v. Negroes-Phillippine Lumber Co., 32 Wyo. 248, 231 P. 398, 37 A. L. R. 1487), 
and the existing law is presumed to be a part of every contract (Farley v. 
Board of Education, 62 Okl. 181, 162 P. 797) and contracts should be so under- 
stood and construed unless otherwise clearly indicated by the terms of the agree- 
ment (Wilson v. Rousseau, 4 How. 646, 11 L. Ed. 1141). 

[7] This case differs from Wall v. Pfanschmidt, 265 Ill. 180, 106 N. E. 785, 
789, L. R. A. 1915C, 328, Ann. Cas. 1916A, 674, which case involved solely the 
construction of the statute of descent of real estate, and it was there held that 
the statute of descent in plain and unambiguous terms vests in the heir such 
estate as he is entitled to, immediately upon the death of the intestate from 
whom he inherits, and that, where the terms of a statute are plain and un- 
ambiguous, there is no room for construction, and the court cannot read into it 
exceptions or limitations which depart from its plain meaning, while the in- 
stant case involves the construction of a contract into which entered, as an in- 
tegral part, the law and public policy of the state as evidenced by the decisions 
of this court. This distinction is recognized in the .Wall Case, where it was 
said: “Counsel argue that, even though the grounds of public policy would 
not justify the construction of the statute of descent as contended for by them, 
public policy will forbid such a construction or enforcement of the statute as 
will encourage crime or give a reward for its performance. This doctrine was 
practically invoked in Knights of Honor v. Menkhausen, supra; but there it 
was as to the construction of a contract and not of a statute.” 

The decree of the circuit court was ‘n accordance with the views here ex- 
pressed, and it will be affirmed and the judgment of the Appellate Court re- 
versed. 


Circuit court affirmed; Appellate Court reversed. 
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LEAVITT v. INTERNATIONAL BROTHERHOOD, OF BOILERMAKERS, 
IRON SHIP BUILDERS, AND HELPERS 
OF AMERICA. No. 29359. 
Supreme Court of Kansas. Nov. 8, 1930. 
292 Pacific Reporter 928. 
1. INSURANCE. 

Fraternal beneficiary association may provide in its laws steps necessary to 
become member; one uniting with fraternal beneficiary association is deemed to 
know association’s laws relating to steps necessary to become member and to have 
assented to requirements (Rev. St. 1923, 40—1701). 

Syllabus by the Court. 
It is competent for a fraternal beneficiary association to provide in its 
laws the steps necessary to be taken by an applicant to become a member 

of the association and to secure membership rights. Any one uniting 

with the association is deemed to have knowledge of these laws and to 

have assented to the requirements as to membership and is bound by the 
provisions. 

(For other cases, see Insurance, Dec. Dig. § 694[1].) 

. INSURANCE. 

Member of fraternal association has no interest in benefit funds, and such 
funds never become part of deceased member’s estate so as to be recoverable by 
administrator (Rev. St. 1924, 40—1701). 

Syllabus by the Court. 
A member of such an association has no interest in the funds provided 

for the payment of benefits to beneficiaries. Such funds never become a 

part of the estate of a deceased member, and the administrator of his 

estate cannot maintain an action for their recovery. 

(For other cases, see Insurance, Dec. Dig. § 795.) 


‘ ee from District Court, Wyandotte County, Division No. 1; E. L. Fischer, 
udge 

Action by Herbert M. Leavitt, administrator of the estate of John Gibbons, 
deceased, against the International Brotherhood of Boilermakers, Iron Ship Build- 
ers, and Helpers of America, an unincorporated association. Judgment for plain- 
tiff, and defendant appeals. 

Reversed, with direction. 

I. - Brady and N. E. Snyder, both of Kansas City, for appellant. 

FE. Enright, of Kansas City, for appellee. 

tesa AS 

This action was brought by Herbert M. Leav itt, as administrator of the estate 
of John Gibbons, deceased, against the International Brotherhood of Boilermakers, 
Iron Ship Builders, and Helpers of America, to recover on a claim for a death 
benefit arising upon the alleged membership of Gibbons under the laws of the 
Brotherhood. The Brotherhood, it appears, is an unincorporated association or- 
ganized under the laws of Kansas, and is doing business in Kansas, and other 
states. Plaintiff recovered, and the defendant appeals. 

[1] The international organization is the highest tribunal of the order, is 
somewhat similar to a supreme lodge with subordinate lodges established through- 
out the country and which are referred to as locals. All male citizens over sixteen 
years of age, and less than ninety-one, working at some branch of the trades of 
boilermakers, iron ship builders, and helpers of America, are eligible to become 
members, and to obtain insurance in the amount of $1,000 each upon payment of an 
initiation fee and the payment of a fee of $1.30 on the first day of each month 
thereafter. One of the laws of' the order is that an applicant “will be considered a 
member of this international brotherhood when his name is recorded on the rec- 
ords of the international brotherhood.” There is a provision that, when a member 
pays the dues to the local, he shall be given a receipt in triplicate, the original to 
be given to the member, a duplicate forwarded to the supreme body, and one re- 
tained by the subordinate lodge. Gibbons, it appears, had become a member of the 
Brotherhood at some early time not shown, but had failed to pay his dues after 
October, 1920, and was suspended. On May 17, 1927, more than six and a half 
years after suspension, he applied to a local in Boston for reinstatement, paid the 
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fees required, and an order of reinstatement was made by the local. On June 2, 
1927, five days after reinstatement, he died. At the time of his death, he had not 
been recorded as a member on the records of the supreme body, nor did that body 
have notice of his membership until nine days after his death when proofs of his 
death were sent in. No certificate or policy of insurance had been issued, and no 
designation of a beneficiary was made to whom the benefits should go. The 
Brotherhood was not an insurance company, and the insurance provided for its 
members, was contracted for, and carried by an insurance company with which 
the International Brotherhood had arranged for the Insurance of its members in 
good standing. It appears that when an applicant becomes a member or is re- 
instated and his name is entered on the roll of membership of the supreme order, 
it is at once reported to the insurance company and a certificate or policy is issued 
to the member which is transmitted to the supreme body and forwarded by it to 
the member. When the application for the benefit was made to the supreme body, 
the officers refused to recognize the claim, stating that, under the laws of the or- 
der, Gibbons was not a member of the brotherhood, as the laws specifically pro- 
vided that an applicant is to be considered a member of the brotherhood when his 
name is recorded on the records as a member of the international brotherhood. 
His name was never so recorded. This law, it is insisted, was binding on all mem- 
bers, including those applying for membership or reinstatement as members. . Un- 
til that was done, the contract of membership was not complete, and hence no in- 
surance policy or certificate was ever issued. One of the provisions of the Constitu- 
tion was that death benefits would be paid only to a member who is in good stand- 
ing in the international brotherhood at the time of his death. Within the laws of 
ihe order relating to membership, Gibbons cannot be regarded as having been a 
member in good standing when he died, and that no one could be so regarded until 
his name was enrolled on the records of the supreme body. It was competent for 
the brotherhood to provide when applicants should become members and when li- 
abilities to members should arise. Persons joining a fraternal organization like 
the defendant are presumed to have knowledge of its laws respecting membership 
and are bound by them. The provision in the by-laws as to what was necessary to 
constitute membership cannot be overlooked or ignored. For reasons which the 
order deemed to be sufficient, it provided the steps necessary to be taken in order 
to make one a member of the order. These were prescribed as well as the acts or 
omissions which would terminate membership. Any one joining the order is bound 
by these laws and is deemed to have consented to them. For instance, the non- 
payment of dues by a member within fixed times ends his membership. ‘That is 
conceded to be a valid ground of termination, and no reason is seen why a by-law 
providing what is necessary to constitute a membership is not as valid and controll- 
ing as one declaring what will operate to end a membership. 


[2] Again the organization was effected under the Kansas statute. R. S. 40— 
701. It was a fraternal beneficiary association organized into a lodge system with 
ritualistic form of work, carried on for the benefit of its members and their bene- 
ficiaries, and not for profit. The statute under which it was operating restricted 
the persons and classes to whom death benefits could be paid and no one within 
the classes prescribed is claiming benefits for the death of Gibbons. The claim 
is presented in this action by the administrator of Gibbons’ estate. Nothing in the 
governing statute sanctions the payment of death benefits to an administrator. The 
plaintiff is claiming it in this action upon the theory that Gibbons had an interest 
in the fund created by fees and assessments which passed to him as administrator 
after the death of Gibbons. Under the law pertaining to such organizations, a 
member has no interest in the fund, and therefore it cannot pass to an administra- 
tor. This question was directly determined in Pilcher v. Puckett, 77 Kan. 284, 94 
P. 132, 134, 17 L. R. A. (N. S.) 1083, wherein many authorities are cited in answer 
to a contention that the benefits should be paid to heirs and children of the insured 
or persons named in a will of the insured; it was said: “The certificate is no part 
of the estate of the member. Olmstead v. Benefit Society, 37 Kan. 93, 14 P. 449. 
It is inconsistent with the theory upon which benefit societies are organized that 
the proceeds of a benefit certificate should be considered assets of the member’s 
estate. Otherwise it would become liable for his debts and the costs of admin- 
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istration, something not within the contemplation and purpose for which such or- 
ders are established. The insured member himself has no interest in the fund. 
He possesses simply a power of appointment which if not exercised becomes in- 
operative.” This authority is to the effect that a member of such an association 
has no interest in the fund, and that in no event can it ever become a part of his 
estate. In Boice v. Shepard, 78 Kan. 308, 96 P. 485, it was said: “While the bene- 
ficiary named in the certificate of a member of a fraternal benefit society may be 
changed by the member, in accordance with the laws of the society, the insured 
has no interest in the fund derived from his membership nor can such fund become 
a part of his estate or liable for hig¢ debts.” : 

Besides the rule that the fund derived from membership dues does not become 
a part of the estate of a deceased member, the administrator who sues here is not 
one of the classes which the statute provides may take death benefits, and such 
benefits may not be paid to other recipients than those named in the statute. 
Aside from the fact that the statute does not provide that an administrator or 
executor may take or sue for the benefits provided, the plan and character of the 
order are inconsistent with an administrator becoming a beneficiary or obtaining 
the benefits provided by the order for the relief of the prescribed classes. To allow 
him to recover would frustrate the benevolent purpose to provide benefits to spe- 
cified persons. It is not.an order organized for profit or gain, and the benefits pro- 
vided by it cannot be applied to the payments of the debts of the deceased. 

In Eastman v. Association, 62 N. H. 555, a person became a member of a fra- 
ternal benefit association substantially similar to the one in question and he had 
paid all fees and assessments when due and had secured a certificate reciting his 
admission and providing that upon his death there should be paid a sum not ex- 
ceeding $2,000 upon due notice of his death to such person or persons as he may 
designate as beneficiaries on the records of' the association. No entry was made on 
the record book nor was’ any designation of a beneficiary made. It was held that 
it was no part of the object of the association to provide a fund for the deceased 
member’s debts, and the certificate was neither payable to its administrator of his 
estate nor to assigns, heirs, or legal representatives. It was said: “By the contract 
he had the mere power of appointing the person who should receive the benefit. 
He was bound by the rules of the association, and could not change the beneficiary 
in a way not in conformity with them. [Citing cases.] Why did he not exercise 
his power of appointment it is unnecessary to inquire. He may not have decided in 
his mind who should receive it. He may have intended that his associate members 
should not be called upon to contribute the sums required to fulfill his contract 
with the association. The presumption is, that he intended not to do what he omit- 
ted to do. [Citing authoritiesi\] He had no pecuniary interest in his membership, 
and his personal representative, as such, can take no interest in it after his death. 
The benefit is not assets, for if the administrator can collect the money, it must go 
primarily to Gigar’s creditors. The charter, by-laws, and certificate show that 
neither party had any such understanding. If he had exercised the power of ap- 
pointment, his administrator could not maintain a suit to recover the money; an 
his neglect to exercise it does not give the administrator the power.” See, also, 
Pilcher vy. Puckett, supra; Worlep v. N. W. Masonic Aid Ass’n v. Jones et al., 154 
Pa. 99, 26 A. 253, 35 Am. St. Rep. 810; Bacon on Life & Accident Insurance (4th 
Ed.) § 310. We conclude that the administrator cannot maintain the action and 
could not, even if a right of action for the insurance existed in another. 

The plaintiff invokes the rule of waiver or estoppel, but under the facts in 
the case it cannot be applied. There can be no estoppel as to things said and done 
by officers of the association which are prohibited by statute or beyond their 
powers. In no event can such a question be raised by plaintiff who was not en- 
titled to maintain an action against defendant on the claim he has set forth. 


The judgment is reversed, with the direction to enter judgment for the defend- 
ant. 
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WILLIAMS v. UNITY INDUSTRIAL LIFE INS. CO., Inc. No. 13352. 
Court of Appeal of Louisiana. Orleans. Oct. 20, 1930. 
130 Southern Reporter 561. 
1. INSURANCE. 


Insurer cannot adduce evidence of insured’s misrepresentation regarding health 
other than written application, which must either be embodied in, or annexed to, 
policy (Act No. 52 of 1906, as amended by Act No. 227 of 1916). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

2. INSURANCE. 
Insurer cannot defend on ground of fraud regarding insured’s health, where 


policy was issued without medical examination and insurer had ample opportunity 
of ascertaining true state of insured’s health (Act No. 97 of 1908). 


(For other cases, see Insurance, Dec. Dig. § 389[9].) 


Appeal from First City Court of New Orleans; Alexander W. Bahns, Judge. 

Action by Coleman Williams against the Unity Industrial Life Insurance Com- 
pany, Incorporated. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Loys Charbonnet, of New Orleans, for appellant. 


Normann, McMahon & Breckwoldt, of New Orleans, for appellee. 
Hiccrns, J. 


The plaintiff, as beneficiary, sues the defendant, an industrial life insurance 
company, to recover the sum of $300, the face value of a life insurance policy upon 
which this suit is brought. The defendant pleaded fraud, alleging: “That plaintiff 
knowing that the insured, Lillie Desport, was suffering from an incurable disease, 
cancer of the cervix and chronic myocarditis, etc. with a short life expectancy, in- 
duced the insured to fraudulently conceal from defendant that she suffered from 
said disease which made her an undesirable risk and uninsurable.” 

There was judgment in favor of plaintiff as prayed for, and defendant has 
appealed. 

The record shows that on the trial of the case the defendant sought to intro- 
duce oral and documentary evidence for the purpose of showing misrepresentation 
by the assured and the plaintiff, as benefiiciary, as to the condition of the assured’s 
health, before the issuance of the policy; and that counsel for the plaintiff objected 
to the introduction of such evidence on the ground that the written application was 
neither embodied in nor annexed to the policy, as required by Act No. 52 of 1906 
as amended by Act No. 227 of 1916. The judge of the lower court sustained the 
objection and defendant reserved a bill of exception, annexing the written ap- 
plication to the bill as a part of it. . 

[1] We are of the opinion that the ruling of the lower court was correct, be- 
cause in an action brought by a beneficiary on a life policy, where the insurance 
company defends on the ground that the assured had, at the time of the issuance 
of the policy,-represented herself to be in a good state of health, whereas in truth 
she was then suffering from an incurable disease, the defendant is not permitted 
to adduce any evidence of such misrepresentation other than the written application 
therefor, which must either be embodied in, or. annexed to, the policy itself. Act 
No. 52 of 1906 as amended by Act No. 227 of 1916; Carroll v. Mutual Life Insur- 
ance Company of N. Y., 168 La. 953, 123 So. 638; Whitmeyer v. Liberty Ind. Life 
Ins. Co., 166 La. 328, 117 So. 268; Shuff v. Life & Casualty Ins. Co. of Tenn., 164 
La. 741, 114 So. 637; Fisette v. Mutual Life Insurance Co., 162 La. 620, 110 So. 
880; Palesi v. Mutual Life Ins. Co., 151 La. 405, 91 So. 818; Oglesby v. Life Ins. 
Co. of Va., 12 La. App. 311, 124 So. 551; Brennan v. National Life & Accident Ins. 
Co. (La. App.) 122 So. 147; Fisette v. Mutual Life Ins. Co., 4 La. App. 430; 
Langston v. U. S. National Life & Cas. Co., 4 La. App. 474; Vaughn v. Metro- 
politan Life Ins. Co., 3 La. App. 614. 

Defendant also complains of the ruling of the lower court in refusing to allow 
it to show that the plaintiff and the assured deliberately misrepresented the state 
of the assured’s health at the time of the issuance of the policy upon the ground 
that the policy having been issued without a medical examination of the deceased, 
and the company or its agent having ample opportunity to observe the state of 
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health of the assured, cannot claim a forfeiture of the policy on the grounds of 
misrepresentation, under the express provisions of Act No. 97 of 1908. 

[2] We are of the opinion that the ruling of the trial court was correct, be- 
cause fraud on the part of the assured and beneficiary alleged to consist of de- 
liberate misrepresentations as to the state of the assured’s health cannot be set up 
by a defendant insurance company, where the policy was issued without medical 
examination, and the company, or its agents, had ample opportunity of ascertain- 
ing the true state of health of the assured. Act No. 97 of 1908; Massachusetts 
Protective Association v. Ferguson, 168 La. 271, 121 So. 863; Shuff v. Life & 
Casualty Insurance Co., 164 La. 742, 114 So. 637; Brown v. Continental Casualty 
Co., 161 La. 229, 108 So. 464, 45 A. L. R. 1521; Oglesby v. Life Insurance Co. of 
Virginia, 12 La. App. 311, 124 So. 551; Polite v. National Acc. & Life Ins. Co., 9 
La. App. 83, 118 So. 846; Pierce v. Liberty Industrial Life Ins. Co. 7 La. App. 
26; Silver v. National Life & Acc. Ins. Co. 6 La. App. 95; Langston v. U. S. 
National Life & Casualty Co., 4 La. App. 474; Kilbourne v. Life & Casualty Ins. 
Co., 2 La. App. 275; James v. Community Burial Service, 5 La. App. 633, Orleans 
Court of Appeal. 


For the reasons assigned, the judgment is affirmed. 
Judgment affirmed. 


BUSH v. LIBERTY INDUSTRIAL LIFE INS. CO., Inc. 
No. 13357. 
Court of Appeals of Louisiana. Orleans. Nov. 17, 1930. 
Rehearing Denied Dec. 1, 1930. 
130 Southern Reporter 839. 
1. INSURANCE. 
Forfeitures of life policies are not favored. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 

Any agreement, declaration, or course of action, on insurer’s part, leading 
insured honestly to believe that by conforming thereto forfeiture of policy would 
not be incurred, followed by due conformity, estops insurer from insisting upon 
forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

3. INSURANCE. 

Life insurer reinstating policy on previous occasions, without formality re- 
quired by policy, waived strict compliance on reinstatement. 

The policy provided that failure to pay premiums for four consecu- 

tive weeks should effect lapse thereof and that payment of premiums 
in arrears should not be considered as reinstating policy, unless insurer 
placed stamp on policy agreeing to reinstatement. On morning of day 
of insured’s death, premiums which had been in arrears for approxi- 
mately 16 weeks were paid to insurer’s agent that day without com- 
pliance with such provison. The evidence showed that on four prior 
occasions premiums had not been paid over periods of at least four 
consecutive weeks, and that in each case overdue payments were ac- 
cepted and entered on insurance company’s books without any sugges- 
tion that policy must be brought in for formal reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 

Action by Barbara Bush, wife of George Hudson, against the Liberty In- 
dustrial Life Insurance Company, Incorporated. From the judgment, plaintiff 
appeals. 

Reversed and rendered. 

Lemle, Moreno & Lemle, of New Orleans, for appellant. 

F. B. Smith, of New Orleans, for appellee. 

JANVIER, J. 

Barbara Bush, wife of George Hudson, was named beneficiary in a policy 
of life insurance issued by defendant, Liberty Industrial Life Insurance Com- 
pany, Inc., on the life of Lillie Bush, sister of the beneficiary. 
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The insured died suddenly at about 12:30 or 1 o’c:ock in the afternoon of 
Tuesday, February 28, 1928. On the morning of February 28, 1928, the pre- 
miums due on the policy at! the rate of 25 cents per week had been in arrears 
for a period approximating sixteen weeks. These premiums were paid to the 
agent and collector of the company by the beneficiary either on that day, prior 
to the death, or on the next day, subsequent to the death; one of the con- 
tentions of defendant being that they were paid subsequently, and, of course, 
plaintiff contending that they were paid prior thereto. 

It was stipulated in the policy that failure to pay premiums for four con- 
secutive weeks should effect the lapse thereof and that payment thereafter of 
the premiums in arrears should not be considered as reinstating the policy, 
unless, on the policy itself, the company should place a stamp agreeing to the 
reinstatement. The payment of the premium, whether on the 28th, prior to the 
death, or on the 29th, subsequent thereto, was the result of the solicitation by 
the agent of the company and was made by the beneficiary, who handed to the 
agent $5 in cash. 

The agent and collector, shortly thereafter, hearing of the death of the 
insured, attempted to return the said money to the beneficiary, but she re- 
fused to accept it, and it was later turned over to defendant company. 

As justifying its refusal to pay to the beneficiary the face of the policy, to 
wit, $230, defendant presents two contentions, one raising a question of fact, 
i. e., that the insured was already dead at the time of the payment to the agent 
of the overdue premiums, and the other containing a legal proposition, viz., 
that, in view of the policy stipulation that after a lapse thereof no reinstatement 
could be effected by the mere receipt by the agent of the overdue premiums, the 
payment thereof did not reinstate the obligation under the policy, which, having 
terminated as a result of the lapse, was not, by the payment, brought back 
into existence. 

We will first consider the disputed question of fact. It appears that, as a 
fairly regular custom, the collector was in the habit of calling for weekly pre- 
miums on Tuesdays and that the premiums on this policy were usually paid, 
not by the insured, but by the beneficiary. It is very true that in the receipt 
book the collector entered the payment as having been received by him on Feb- 
ruary 29th, and that February 29th was a Wednesday, and that, if that entry 
is correct, the payment was received after the death of the insured. But in 
view of the uncertainties appearing in the evidence given by the collector, and 
bearing in mind the positive statements of the beneficiary that the payment was 
made on the 28th, which was a Tuesday, and that it was made prior to the death, 
and that, at the time it was made, the insured was in apparent good health, we 
have reached the conclusion that the evidence on this question of fact prepon- 
derates in favor of plaintiff's contention. 

Plaintiff’s counsel concedes that the legal contention can be decided in favor 
of his client only by our holding that the actions of the company on this and 
prior occasions, in accepting, without formal acknowledgement and without 
formal reinstatement of the policy, premiums more than four weeks in arrears, 
had established a custom under which plaintiff was justified in believing that, 
in case of delinquency existing four or more weeks, the formal requirement that 
the payment of the overdue premiums must be made directly to and accepted 
by the company, and that a reinstatement stamp must be placed on the policy 
itself, had been and would be waived. 


The evidence leaves no room for doubt that on four prior occasions the 
premiums had not been paid over periods of at least four consecutive weeks, 
and that in each such case, when the overdue payments were finally made, they 
were accepted and entered on the books of the company without any sugges- 
tion that the policy must be brought in for formal reinstatement. 


We find in the testimony of the secretary of the defendant company a signifi- 
cant, though apparently inadvertent admission. When he was questioned with 
regard to the four prior occasions referred to and was asked why no protest 
was made in those cases, he said: “The company takes that up in settlement 
of death claims.” This statement seems to mean that the company is per- 
fectly willing to accept premiums overdue more than four weeks, but that in 
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case of death the company will then look into the matter, and, if it finds that 
at some time in the past a default had existed for four weeks, it will refuse 
payment. 

[1, 2] It appears to us that a clear waiver has resulted and that the prin- 
ciples announced in Insurance Company vy. Eggleston, 96 U. S. 572, 577, 24 L. Ed. 
841, and in Gunther et al. v. New Orleans Cotton Exchange Mutual Aid Asso- 
ciation, 40 La. Ann. 776, 5 So. 65, 2 L. R. A. 118, 8 Am. St. Rep. 554, govern this 
feature of the case. In the Eggleston Case, the court said: 

“We have recently, in the case of Insurance Company v. Norton (supra 
(96 U. S.] p. 234 [24 L. Ed. 689]), shown that forfeitures are not favored in 
the law; and that courts are always prompt to seize hold of any circumstances 
that indicate an election to waive a forfeiture, or an agreement to do so on 
which the party has relied and acted. Any agreement, declaration, or course 
of action, on the part of an insurance company, which leads a party insured 
honestly to believe that by conforming thereto a forfeiture of his policy will 
not be incurred, followed by due conformity on his part, will and ought to estop 
the company from insisting upon the forfeiture, though it might be claimed under 
the express letter of the contract.” 

In the Gunther Case the Supreme Court of Louisiana quoted with approval 
the language which we have just above set forth. 

[3] It is suggested that our view that the company has, by its course of 
conduct, waived its right to a strict compliance with the letter of the contract 
itself, is contrary to the doctrine announced by us in Embert v. Sovereign Camp, 
W. O. W., 2 La. App. 140, and by our Supreme Court in Taylor v. Latin-Ameri- 
can Life & Casualty Ins. Co., 152 La. 740, 94 So. 375. We do not think so. It 
is true that the facts of the Embert Case rather closely resemble those which 
we find here; but there is a fundamental differerce in that there, though the 
overdue premium was received by the agent after the policy had lapsed, still it 
was not unconditionally received but, on the contrary, a receipt was given read- 
ing as follows: 

“Received from Mrs. Mary Embert $2.52 being in arrears on Certificate No. 

which the applicant desires the Society to revive. 

“Under no circumstances will the Society be liable under said certificate until 
the certificate has been revived on the book of the Society and the money 
credited in the Premium Receipt Book belonging to said Certificate.” 

A reading of our opinion in that case shows clearly that we felt then, just 
as we do now, that, but for the condition contained in the receipt of the pre- 
mium, a waiver would have been effected. We said: 

“Plaintiff contends that the acceptance of the three months’ arrears con- 
stituted a waiver of the forfeiture clause and cites a number of authorities to 
this effect. If the acceptance had been unconditional, these authorities would 
have been apposite, but it was conditioned upon satisfactory evidence of insura- 
bility being furnished the Sovereign Commander and conditioned further that 
at the date of revival the member is in good health.” 

In the Taylor Case, supra, the facts in no way resembled those of the case 
at bar. There, after a lapse of 28 days, reinstatement was applied for and 
granted, with the stipulation that the policy should not afford protection for 
the results of disease contracted during the 28-day period. Plainly there is no 
analogy between that case and this one. 

We feel that the premium was paid before the death of the assured, and 
that defendant has waived its right to demand strict formal compliance with the 
policy stipulation with reference to reinstatement. 

The judgment appealed from is annulled, avoided, and reversed, and there 
is now judgment in favor of plaintiff and against defendant for $230, with legal 
interest from judicial demand, and for all costs. 

Reversed. 





Metropolitan Life Ins. Co. v. Carter 


METROPOLITAN LIFE INS. CO. v. CARTER. NO. 87. 
Supreme Court of Michigan. Dec. 2, 1930. 
233 Northwestern Reporter 370 
1. INSURANCE. 
Insured’s false representations in application that he had not been treated by 
physician within five years prevented recovery on life policy. 

The undisputed testimony showed that insured during confinement in 
penitentiary, shortly before applying for insurance, became sick and was 
transferred to the prison general hospital and then to the tubercular hos- 
pital, where he was treated by prison physicians. In his application in- 
sured represented that his present health was good, that he had not been 
treated by any physician within the last five years, and that he had not 
been treated at any dispensary, hotel, or sanitarium within that time, and 
and had not had any serious illness. 

(For other cases, see Insurance, Dec. Dig. § 292.) 


Appeal from Circuit Court, Wayne County, in Chancery; Guy E. Smith, Judge. 

Action by the Metropolitan Life Insurance Company against Emma Carter. 
Decree for defendant dismissing the bill, and plaintiff appeals. 

Reversed and rendered: 

Argued before the Entire Bench. 

Bulkley, Ledyard, Mills & Dickinson, of Detroit (Robert W. Conder, of 
Detroit, of counsel), for appellant. 

Barbour & Martin, of Detroit (Chas. C. Stewart, of Detroit, of counsel), for 
appellee. 

McDonaLp, J. 

This bill was filed to cancel an insurance contract for fraud, concealment, 
and misrepresentation of material facts by the insured, and to enjoin the prosecu- 
tion of a law action by the beneficiary to recover the benefits under the policy. 

On the 4th day of February, 1927, the plaintiff issued a policy of insurance in 
the amount of $1,000 on the life of Ish Moore. The defendant was named as 
beneficiary. The theory of the bill is that, in his written application of date 
January 30, 1927, the insured falsely represented that his present health was good, 
that he had not been treated by a physician within the last five years, that he had 
not been treated at any dispensary, hospital or sanitorium within that time, and 
had not had any serious illness. A copy of the application was attached to the 
policy delivered to the insured and retained by him. He died on September 22, 
1928. Plaintiff refused payment. The beneficiary brought suit, and this bill was 
filed to restrain the prosecution of the suit and for a cancellation of the policy. On 
the hearing, the bill was dismissed. The plaintiff appealed. 

The representations complained of were made to Dr. Wainger, medical ex- 
aminer, and are contained in part B of the application. Dr. Wainger testified 
without objection that he questioned the insured and recorded his answers exactly 
as given, that the insured signed the application, and he witnessed the signature. 
No evidence was offered by the defendant tending to show that the insured did not 
answer the questions exactly as recorded by the doctor. There was some testimony 
that Mr. Goodman, the agent, who solicited the insurance, recorded answers that 
were not given by the insured. Mr. Goodman took part A of the application. 
Part A does not contain the representations upon which the plaintiff relies. Mr. 
Goodman was not competent under the statute to testify. In disposing of the 
issue, we do not consider his testimony. Part B of the application was properly 
received in evidence. As verified by the testimony of the medical examiner, it 
shows conclusively that the representations were made as alleged. 

[1] The evidence is undisputed that some of these representations were 
false. The insured had been confined in the West Virginia penitentiary for 
three years and was paroled on December 24, 1926, about five weeks before he 
made this application for insurance. The undisputed testimony shows that during 
his incarceration he became sick and was transferred to the prison general 
hospital, where he was treated by Dr. Ashworth and Dr. Wilson, the prison 
physicians; that from the general hospital he was taken to the tubercular hospital, 
where he remained for some weeks during which time he was treated by the 
prison physicians. The hospital records more specifically show the nature of 
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his illness and the treatment he received. Their admissibility is questioned. They 
may be eliminated from the record and sufficient competent testimony remains 
to show that the representations he made as to previous sickness, confinement 
in hospitals, and medical attendance were false. 

The same question was before us in Bellestri-Fontana v. New York Life 
Insurance Co®.234 Mich. 424, 208 N. W. 427, 428, in which Mr. Justice Wiest 
speaking for the court said: 

“The insurer had a right to know that he had consulted a physician, the 
application called for 3uch knowledge, and if it had been imparted, the insurer 
could have made investigation.” 

That case, which is decisive of the question here, held that such a false 
statement “bore a direct relation to acceptance of the risk and the hazard 
assumed by the insurer” and barred the right to a recovery of the benefits under 
the policy. 

[2] We see no occasion to discuss the question as to the jurisdiction of a 
chancery court to decree the cancellation of an insurance policy procured by 
the false representation of material facts and to restrain the prosecution of an 
action at law by the beneficiary. It is well settled in numerous decisions of 
this court that chancery has such jurisdiction. “ 

In view of the undisputed facts and the law, the trial court was wrong in 
dismissing the plaintiff’s bill. A decree will be entered in this court canceling 
the policy of insurance and permanently restraining the action at law. The 
plaintiff will have costs. 

Wiest, C. J., and Butzel, Clark, Potter, Sharpe, North, and Fead, JJ., concur. 


NEW YORK LIFE INS. CO. v. BAHADURIAN. (No. 134.) 
Supreme Court of Michigan. Dec. 2, 1930. 
233 Northwestern Reporter 390. 
INSURANCE. 

Policy held properly canceled for insured’s misrepresentation that he had 
not consulted physician, though insured’s infirmity only slightly impaired his 
health. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Appeal from Circuit Court, Wayne County, in Chancery; Jos. H. Collins, 
Judge. 

Bill by the New York Life Insurance Company against Anna B. Bahadurian. 
Decree for plaintiff, and defendant appeals. 

Affirmed. 

Argued before the Entire Bench. 

Frank B. Ferguson and R. Wendell Brown, both of Detroit, for appellant. 

Thomas A. E. Weadock, of Detroit, for appellee. 

Porrer, J. 

Plaintiff filed a bill to cancel, on the ground of fraud, a life insurance policy 
issued to defendant’s husband payable to her. There was decree for plaintiff, 
and defendant appeals. 

The insured, in his application, represented he had not consulted a physician 
in five years prior to making such application. Plaintiff proved he did so consult 
a physician, and defendant recalled the witness and sought to prove that the 
insured’s infirmity impaired his health to a minor extent only. The insured 
“concealed a material fact by a false representation. The insurer had a right 
to know that he had consulted physician, the application called for such knowl- 
edge, and, if it had been imparted, the insurer could have made investigation. 
* * * The false statement bore a direct relation to acceptance of the risk and 
the hazard assumed by the insurer.” Bellestri-Fontana yv. Life Insurance Co., 
234 Mich. 424, 208 N. W. 427, 428. 

The decree of the trial court is affirmed. 

Wiest, C. J., and Butzel, Clark, McDonald, Sharpe, North, and Fead, JJ., 


concur. 





Quinn v. Leidinger 


QUINN v. LEIDINGER. 
Court of Chancery of New Jersey. Nov. 17, 1930. 
152 Atlantic Reporter 249. 
1. INSURANCE. 


Proceeds of deceased partner's insurance payable to his estate, and premiums 
ef which were paid from partnership funds, held intended for partnership’s 
benefit and were impressed with trust therefor (P. L. 1919, p. 483, § 8, subd. 2). 

Syllabus by the Court. 
On the death of a partner, held that the proceeds of a policy on his 

life payable to his estate was intended to be for the benefit of the 

partnership, and said proceeds impressed with a trust therefor. 

(For other cases, see Insurance, Dec. Dig § 116[1].) 

2. INSURANCE. 
Partnership held to have insurable interest in life of deceased partner. 
Syllabus by the Court. 
In the partnership in question, held that the partnership had an insur- 
able interest in the life of Henry C. Leidinger. 
(For other cases, see Insurance, Dec. Dig § 116[1].) 
3. INSURANCE. 

Proceeds of life policy, though payable to deceased partner’s estate, held 

partnership assets (P. L. 1919, p. 483, § 8, subd. 2). 
Syllabus by the Court. 
The existence of the partnership and the necessary application of 


partnership doctrines require a determination that the proceeds of the 
policy are assets of the partnership. 


(For other cases, see Insurance, Dec. Dig., § 116[1].) 


Suit by Frank J. Quinn against Anna M. Leidinger. On complainant’s 
exception to master’s report after hearings on bill for an accounting. 

Exceptions sustained. 

J. Emil Walscheid, of Union City, for complainant. 

John A. Bernhard, of Newark, for defendant. 

Lewis, Vice Chancellor. 

This matter is before the court on exceptions to the master’s report after 
hearings on bill for an accounting. 

In 1925 complainant and one Harry C. Leidinger formed a partnership to 
conduct a real estate business and to share equally in the profits. Subsequently 
two corporations were organized by them for convenience in conducting their 
business. Each of these corporations had a nominal amount of stock which was 
held equally between them. The business was conducted and the assets and 
business of the two corporations were handled substantially as though the 
corporations did not exist, the two corporations being used by the partners 
apparently as a mere matter of convenience and the lines between the corporate 
and individual transactions of the partners were substantially ignored. On July 
18, 1928, Harry C. Leidinger died as a result of an accident. At the time of his 
death there was an insurance policy payable to his estate in the sum of $25,000 
with a double indemnity clause in case of accidental death. This policy was 
collected in the sum of $50,000 by Anna M. Leidinger as administratrix of the 
estate of Harry C. Leidinger. After this action was commenced and by stipulation 
Anna M. Leidinger was made a party defendant to the action in her representa- 
tive capacity as administratrix of her husband’s estate. 

The master found there were certain charges and credits as between the 
respective partners. The master found as against the claim of the complainant 
that the $50,000, the proceeds of the insurance policy of Harry C. Leidinger, was 
not a partnership asset. The sole ground of exception to the master’s report is 
based on his failure to find that the complainant is to be credited with a one-half 
interest in this insurance policy. 

{1-3] Complainant contends that it was the intention of the partners that 
this policy should inure to the benefit of the partnership. 

The master found that the contention of the complainant that the policy on 
the life of Leidinger was impressed with a trust in favor of the partnership was 
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not sustained because the complainant’s proofs did not measure up to the standard 
fixed by law, in that they were not sufficiently definite, reliable, and convincing. 
In my opinion, however, the proofs do show with sufficient certainty that it 
was the intention of the parties that the insurance should be for the benefit of 
the partnership. The history of the policy taken out on Leidinger’s life, as 
well as that taken out on complainant’s life, seems to show this. In December, 
1927, the partners wished to secure a loan for the financing of a transaction m 
which they were interested. The president of the bank to whom they applied 
for the loan said to them: “How do you stand on your insurance; how are 
fixed as far as your insurance goes? What would happen to the remaining 
party if one of you fellows died?” The partners then proceeded to investigate 
the question of insurance, although before any insurance was taken out they 
had secured the loan from the bank in question. They first saw an insurance 
broker, who testified that they told him that they discussed with him the form 
of policy that could be used to protect business interests of each partner. This 
broker further testified that complainant said in the presence of Leidinger, “We 
want this insurance so if anything happens to either one of us, the one of us 
who is left will have the money to wind up the business or to carry on as he sees 
fit.” The broker told them, erroneously it would seem, that insurance could not 
be taken out payable to the partnership, and told them it would be necessary for 
each of them to take out insurance on his own life payable to the estate of the 
insured. Up to this point it seems absolutely certain, and there is no evidence 
to the contrary, that the two partners intended that each should insure his life 
for the benefit of the partnership. As a matter of fact each of them applied 
for $25,000 of insurance. Complainant’s application was accepted and the policy 
issued to him, but Leidinger’s application was rejected because he was found 
to be overweight. A few months later, namely, April, 1928, Leidinger was 
accepted as impaired risk in another company. The face of the policy was 
25,000 with double indemnity in case of accidental death. This second policy 
was taken out through another broker, who testified he asked Leidinger: “Whom 
shall we make beneficiary. As long as this is going to be partnership insurance, 
who is going to be beneficiary?” As Leidinger had already been advised by his 
broker that the partnership could not be named as beneficiary, he naturally 
answered, “That question has already been thrashed out as to the beneficiary.” 


The premiums on both the policies were paid from the partnership funds. 
The Partnership Act, Laws of 1919, chapter 212, section 8, sub-division 2, pro- 
vides, “Unless the contrary intention appears, property acquired with partnership 
funds is partnership property.” The section is perhaps not controlling, since 
it is undisputed that these partners were in the habit of indiscriminately paying 
individual obligations with partnership funds. There is no evidence whatever 
that it was the intention of the partners in regard to these two insurance 
policies that they should not be partnership funds, except such conclusion as can 
be reached from the fact that the policies were taken out payable to the individual 
estates. It seems perfectly clear, however, that the naming of individual bene- 
ficiaries was based wholly on the statement of the broker that no other course 
could be pursued. The broker Stowe, who wrote the policy on complainant’s 
life, testified that when the partners discussed the form of policy complainant 
said, “We want this insurance so if anything happens to either one of us, the 
one of us who is left will have the money to wind up the business, or to carry 
on as he sees fit.” Such an expression could have no meaning if on the death 
of one of the partners the proceeds of the insurance on his life were to go to 
his individual estate. It could only have meaning if the proceeds of the policy 
were to go to the benefit of the partnership. 

The defendant lays stress upon the fact that complainant paid no further 
premiums and allowed his policy to lapse after the death of Leidinger. I cannot 
see that this has any bearing, since if the policy on complainant’s life was for 
the benefit of the partnership and since the partnership terminated on Leidinger’s 


death, there would be no occasion to carry insurance any longer for the benefit 
of the partnership. 


From the foregoing it seems clear to me that the partners intended to take 
out insurance on the lives of both of them so as to protect the partnership in 
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case of the death of either of them. The insurance was taken out on the life 
of each partner, and it is immaterial that the insurance was taken out in the 
individual names, since the proceeds of each policy would be in trust for the 
benefit of the partnership. I find ample evidence to sustain the contention of 
the complainant as to the existence of this agreement, and I do not find any 
evidence inconsistent therewith, and accordingly the exceptions to the master’s 
report are sustained. I find that the complainant is entitled on this accounting 
to a credit for one-half of the insurance policy on the life of Leidinger. 


LYTWYN v. JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON, MASS. 
Supreme Court, Appellate Term, First Department, Nov. 10, 1930. 
245 New York Supplement 354. 
INSURANCE. 


Testimony that deceased had slightly enlarged prostate gland and heart did uot 
show treatment for “disease” or “heart trouble,” as respects misrepresentations 
in application for policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Municipal Court, Borough of Manhattan, Fourth District. 

Action by Nellie Lytwyn against the John Hancock Mutual Life Insurance 
Company of Boston, Mass. From a judgment for defendant, plaintiff appeals. 

Reversed and judgment directed for plaintiff. 

Argued October term, 1930, before Lydon, Levy, and Callahan, JJ. 

Weinberg & Weinberg, of New York City, for appellant. 

Frederick C. Tanner, of New York City (Thomas McCall, of New York City, 
of counsel), for respondent. 

Per CURIAM. 

The only misrepresentations asserted in the answer were the alleged false 
answers to question 4 of the application. 

The physician’s certificate attached to proof of death related solely to the 
doctor’s “prescribing for or attending” the deceased for certain “diseases.” The 
testimony given by the certifying physician on the trial did not show that deceased 
either had or had been treated for a “disease” of the bladder or prostate or heart 
“trouble.” It merely showed that, incidental, to other treatment, the doctor found 
a slightly enlarged prostate gland such as every man of the age of deceased had. 
This, of course, did not show a disease of that organ. Nor could a “slightly enlarged 
heart—nothing unusual” be deemed a heart “trouble” without further proof on 
the subject. 

Judgment reversed, with $30 costs, and judgment directed for plaintiff for 
the amount demanded in the complaint, with interest and costs. All concur, 


GILMORE v. IMPERIAL LIFE INS. CO. No. 289. 
Supreme Court of North Carolina. Oct. 29, 1930. 
155 Southeastern Reporter 566. 

1. APPEAL AND ERROR. ; 

Facts recited in judgment of trial court held controlling on appeal. 

(For other cases, see Appeal and Error, Dec. Dig. § 662[2].) 
2. INSURANCE. acs s 

Provision in life policy limiting liability to return of premiums, where death 
is caused by apoplexy within one year, held valid and binding. 

(For other cases, see Insurance, Dec. Dig. § 515.) 
3. INSURANCE. ~— ; ase 

Statute barring defense to life policy, issued without medical examination, for 
misrepresentation regarding physical condition, held inapplicable to limitation of 
liability where death is caused by apoplexy within one year (Code 1927, § 6460). 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from Superior Court, Cumberland County; Midyette, Judge. 

Action by Maggie Gilmore against the Imperial Life Insurance Company. From 
a judgment in favor of defendant, plaintiff appeals. 
Affirmed. 
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The following judgment was rendered by the court below: “This cause coming 
on to be heard, and being heard, and it appearing to the court by admissions 
of counsel for the plaintiff and defendant, respectively, that: On July 16, 1928, the 
defendant issued its life insurance policy contract on the life of Thomas Gilmore, 
husband of the plaintiff, and that the plaintiff was named as beneficiary by the name 
of Annie Gilmore, which is the same person as the plaintiff, Maggie Gilmore; and 
that within less than one year the insured, Thomas Gilmore died of apoplexy; and 
that said policy contract, contained among other things the following clause: 
‘No benefits will be allowed for death caused by consumption, pellagra, Bright’s 
disease, apoplexy or organic heart disease within one year, or suicide until the 
policy has been in force for two years, liability of the Company is limited to the 
return of the premiums on this policy: That the amount of the premium paid on 
said policy was $6.80 which was returned to the beneficiary prior to the institution 
of this action. Upon the foregoing facts which are admitted and also found by the 
court, it is therefore considered, ordered and adjudged that the plaintiff is not 
entitled to recover anything of the defendant, and that the aforesaid stipulation 
in said policy is valid and binding provision of the said policy, and it is further 
ordered that the plaintiff be taxed with the costs.” 

A. M. Moore, of Fayetteville, for appellant. 

Jones Fuller, of Durham, and Bullard & Stringfield of Fayetteville, 
appellee. 

CLARKSON, J. 


[1,2] The facts set forth in the judgment of the court below are controlling. 
The policy contract, in clear language, provides that, if the insured dies of 
“apoplexy” within one year, the liability of the company is limited to the return of 
the premiums, which have been returned to the plaintiff, beneficiary, prior to the 
institution of this action. We will not discuss the fact that the plaintiff, beneficiary, 
has accepted the premiums, and perhaps is estopped to bring this action, but will 
decide the main question as to the binding effect of .the contract. We can see no 
reason why the contract, although one of insurance, is not binding like any other 
contract, when a reasonable time limit is fixed as in the present contract. 

In Spruill v. Northwestern Mut. Life Ins. Co., 120 N. C. 141, 27 S. E. 39, it is 
held: “Where a life policy provides that if, within two years from the date thereof, 
‘the said’ assured shall, whether sane or insane, die by his own hand, then this 
policy shall be null and void,’ the insurer is protected from all liability if, within 
the two years, suicide shall be committed by the assured, whether sane or insane.” 

[3] We think the case of Holbrook v. Insurance Co., 196 N. C. 333, 145 S. E. 


609, distinguishable. The statute, Code 1927, § 6460, is not applicable to the facts 
in this case. 


for 


In the present case, the contract of insurance in specific language excludes 
apoplexy as a risk until one year after the policy contract is in force. 
The judgment of the court below is affirmed. 


MIDLAND NAT. LIFE INS. CO v. MOSHER et al. No. 5747. 
Supreme Court of North Dakota. Aug. 4, 1930. 
Rehearing Denied Nov. 20, 1930. 

232 Northwestern Reporter 894 


1. INSURANCE. 
In action to cancel life policy, evidence sustained finding of want of fraud 
and that assignee was good-faith holder. 
Syllabus by the Court. 

In an action to cancel a life insurance policy on the ground that the 
same was obtained through false and fraudulent representations as to the 
health of the insured, the record is examined and held, for reasons stated 
in the opinion, that the evidence is such as to sustain the findings of the 
trial court that there was no proof of fraud in the inception of the insurance 
contract, and that the assignee thereof was a good-faith holder of the same 
(For other cases, see Insurance, Dec. Dig. § 249.) 

2. EXECUTORS AND ADMINISTRATORS. 
Secured creditor of deceased can’ subject property covered by lien to satisfae- 
tion of claim without presenting claim for allowance; insured’s creditor taking 
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assignment of life policy as security held not barred from recovery thereon by 
failure to present claim against insured’s estate (Comp. Laws 1913, § 8736). 
Syllabus by the Court. 

Under section 8736, Comp. Laws 1913, providing that all claims against 
the estate of a decedent, whether the same be due, not due, or contingent, 
must be presented within the time‘ limited: in the notice to creditors, and 
that any claim not so presented is barred forever, a creditor, whose 
claim. is secured by mortgage, pledge, or any specific lien, need not present 
such claim for allowance in ‘order to preserve his right to subject the 
property covered by the lien to the satisfaction of the claim. 

Additional Syllabus by Editorial Staff 
3, INSURANCE. 


Life insurance contract held not void as wagering contract, where insured 
was indebted to bank which paid premiums, and policy was assigned to secure 
existing debt (Comp. Laws 1913, §§ 6628, 6629). 

(For other cases, see Insurance, Dec. Dig. § 119.) 


Appeal from District Court, Cass County; M. J. Englert, Judge. 

Action by the Midland National Life Insurance Company against Oscar 
Mosher, L. Enger, and others, to cancel a life insurance policy in which Sophia 
Mosher, as administratrix of the estate of Oscar Mosher, was substituted for 
the defendant first-named. From the judgment in favor of the defendant, assignee 


of the policy, plaintiff and defendant administratrix appeal. 
Affirmed. 


Lawrence, Murphy, Fuller & Powers, of Fargo, and John B. Hanten, of 
Watertown, S. D., for appellants Midland Nat. Life Ins. Co: and Sophia Mosher. 

Pierce, Tenneson, Cupler & Stambaugh, of Fargo (Ueland & Ueland, of 
Minneapolis, Minn., of counsel), for respondent Enger. 

NUESSLE, J. 


This action was begun on June 19, 1923, to cancel a life insurance policy on the 
ground that the same was obtained through false and fraudulent respresentations 
as to the health of the insured. 


After the institution of the action, and on September 10, 1923, the insured died. 
His administratrix was substituted as a’ party defendant and service was made 
upon her on December 11, 1923. The policy is question had’ been assigned to L. 
Enger and he was joined as a defendant. He answered and counterclaimed, deny- 
ing the alleged fraud and setting up his own interest, and demanded judgment for 
the amount of the policy. Both the insured and his administratrix defaulted. The 
case did not come to trial until January, 1929. On the second day of the trial the 
administratrix, pursuant to leave granted on her application, served and filed an 
answer which was in effect a cross-complaint. The trial was continued, the 
defendant Enger had judgment, and the plaintiff and administratrix both appeal. 

The facts are substantially as follows: One Jacobson was, the president and in 
the active management of a bank at Dazey, N. D. In fact Jacobson appears to have 
been the bank, and it is hard to distinguish between his transactions and the bank’s. 
Among others he did business with Oscar Mosher who became largely indebted to 
the bank and to Jacobson. This relationship began in 1900 and continued up to 
the time of the death of Mosher. Jacobson made a practice of selling notes to his 
uncle, the defendant Enger, who lived in Chicago. Enger had great confidence in 
Jacobson and sent him large sums of money for investment purposes. In 1920, 
Mosher was heavily indebted to the bank as well as to Jacobson and others. On 
May 14th he made application to the plaintiff life insurance company for two policies 
of insurance, one for $10,000 and one for $5,000. He told his wife he was en- 
deavoring to so arrange it that, if anything happened to him, there would be some- 
thing to take care of the family and redeem his debts. These policies were. issued. 
The $5,000 policy involved in this action is payable to the insured’s executors, ad- 
ministrators, or assigns. The policy is dated May 14, 1920. As to when it was actual- 
ly issued does not definitely appear, but the application itself bears the plaintiff's 
written acknowledgment of the receipt of the premium for the period from May 
14, 1920, to November 28, 1920, and the plaintiff alleges in its complaint that the 
premium was paid on June 10, 1920. Jacobson-was the agent of the plaintiff com- 
pany at the time the policies were isstied and the premiums were paid with money 
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advanced by the Dazey' bank, for which Mosher gave his notes. On July 17, 1920, 
the policy was assigned to the Dazey bank. The assignment was approved by the 
plaintiff. Apparently Mosher assigned both of the policies as security to his in- 
debtedness to Jacobson and the bank. On January 13, 1923, Mosher signed up 
notes in large amounts to cover his indebtedness. The notes were presented to 
him for signature by one Neal who acted in the transaction as agent for the 
bank and for Jacobson owing to the illness of the latter. They were denominated 
renewal notes. Among them was one for $5,000 running to Enger. This note was 
guaranteed by the bank and by Jacobson personally. Apparently it was sold to 
Enger by the bank and Jacobson pursuant to the practice that had been theretofore 
followed in disposing of paper to Enger. On the same day Mosher and the bank 
also assigned the $5,000 policy to Enger. The assignment recites that “it is given 
to secure the payment of the said party of the second part (Enger) of the sum of 
Five Thousand & No/100ths Dollars according to the tenor and conditions of one 
promissory note.” This assignment was duly approved by the plaintiff. Subse- 
quently Jacobson assigned the $10,000 policy to the Midland National Bank of 
Minneapolis as collateral for certain indebtedness owed to that institution by himself 
or the Dazey bank. In May, 1923, the plaintiff induced Mosher, who was then very 
ill with tuberculosis, to agree to a rescission of the insurance contracts. As a 
consideration for his so doing, plaintiff gave him $300 cash and agreed to return to 
him the remainder of the premiums which had theretofore been paid. At the time 
of the rescission agreement Mosher did not have possession of the policies as they 
had been assigned as heretofore stated. Mosher died on September 10, 1923. Enger 
gave notice and proof of death and demanded payment of the policy on October 
15, 1923. Prior to Mosher’s death and after the agreement to rescind, the plaintiff 
instituted actions in the North Dakota courts to cancel the policies on the ground 
of fraud. Later the Midland National Bank of Minneapolis, the assignee of the 
$10,000 policy, brought suit in Minnesota to recover on that policy. That action was 
tried in the federal court and resulted adversely to the present plaintiff. See Da- 
kota Life Insurance Co. v. Midland National Bank (C. C. A) 18 F. (2d) 903; 
Midland National Bank v. Dakota Life Insurance Co., 277 U. S. 346, 48 S. Ct. 532, 
72 L. Ed. 911. However, this litigation is only incidentally material here. 


When the instant case came to trial, Mosher and his administratrix had long 
been in default. The administratrix on the second day of the trial, having asked 
and been granted leave to answer, did so, the defendant Enger protesting. Her 
answer was in effect a cross-complaint, admitting that the policy had been obtained 
through fraud, conceding that it should be canceled, and asking that the admin- 
istratrix be given judgment against the plaintiff for the amount of the premiums 
paid, and further setting up various defenses against the defendant’s counterclaim. 
Evidence was offered pursuant to the issues as made by the several pleadings. 
Various contentions were urged on the parts of the plaintiff and the administratrix. 
The plaintiff contended, not only that there was fraud in the inception of the in- 
surance contract such as to warrant a cancellation of the policy, but also that the 
policy was a wagering contract and therefore void as contrary to public policy. 
Plaintiff further contended that the assignment from Mosher to Enger was fraud- 
ulently induced and without consideration, and that, in any event, the recovery 
could not exceed the amount of the debt for which the policy was security, and 
that such amount was less than the face of the policy. The administratrix as 
against Enger challenged his good faith and contended that the note had been 
fraudulently obtained, and that there was no consideration for the assignment of 
the policy to Enger; that, if the policy was not canceled the estate was entitled to 
the proceeds thereof in excess of Mosher’s indebtedness to Enger; that no claim 
on account of the note had been presented by Enger against the estate as required 
by the statute, section 8736, Comp. Laws 1913; that therefore the bar of the 


statute had fallen as against such claim, and accordingly Enger could not sue and 
recover on the policy. 


The policy in question is in evidence. It is conceded to be a North Dakota 
contract. It is on a nonstandard form (see section 6635, Comp. Laws 1913), and 
so is subject to the provisions of section 6635c, Comp. Laws 1913. 


The trial court found the facts to be sybstantially as heretofore stated. That 
there was no proof of fraud in the inception of the insurance contract; that Enger 
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was a holder in good faith for value of the Mosher $5,000 note; that there was no 
fraud in the assignment of the policy by the bank and by Mosher and that Enger 
was a good-faith holder thereof; and held that the policy was incontestable; that 
it was not a wagering policy; and that Enger was entitled to judgment for the 
amount thereof with interest, less an unpaid premium, payment of which had been 
extended by agreement as between Mosher and the plaintiff. Judgment was entered 
accordingly, and both the plaintiff and the administratrix appeal. 

[1, 3] The appellants strenuously challenge the findings of fact of the trial 
court and predicate their contentions as to the law largely on the version of the 
facts for which they contend. We have examined the record carefully. Both 
Mosher and Jacobson were dead at the time of the trial. In view of this fact, 
necessarily many details of their numerous business transactions are more or less 
the subject of conjecture. While it is difficult to decipher the facts, we have come 
to the conclusion that the findings as made by the trial court are fully sustained 
by the record. This being so, practically the whole foundation is cut from beneath 
the legal propositions urged by the appellants in support of their appeals. ‘Thus, 
since there was no fraud established in the inception of the insurance contract or 
with respect to the assignments to Enger and the approval thereof by the plaintiff, 
the contentions based upon the theory that there was fraud in these respects fall. 
Likewise, since it appears that Mosher was indebted to Enger in the full sum of 
the $5,000 note, the contentions based upon the theory that there was no consider- 
ation for this note also fall. And since at the time the insurance contract was en- 
tered into Mosher was heavily indebted to Jacobson and to the bank and the pre- 
miums were paid by him through the bank, and, at the time the policy was as- 
signed to Enger, Mosher was indebted in the amount of the note to Enger, the 
contention that the contract was a wagering contract and on that account void also 
falls. See sections 6628 and 6629, Comp. Laws 1913; Talcott v. Bailey, 54 N. D. 
19, 208 N. W. 549; Grigsby v. Russell, 222 U. S. 149, 32 S. Ct. 58, 56 L. Ed. 133, 
36 L. R. A. (N. S.) 642, Ann. Cas. 1913B, 863; Midland National Bank v. Dakota 
Life Insurance Co., 277 U. S. 346, 48 S. Ct. 532, 72 L. Ed. 911. 

[2] There remains then only the question as to whether, because Enger did 
not present his claim against the Mosher estate pursuant to the provisions of sec- 
tion 8736, Comp. Laws 1913, he is now barred from recovering on the policy. It 
is true that no claim against the estate was presented as required by the statute. 
But Mosher’s estate was hopelessly insolvent. The obligation was the obligation, 
not only of Mosher, but also of Jacobson and of the Dazey bank, for it was guar- 
anteed by both Jacobson and the bank. The statute, section 8736, Comp. Laws 1913, 
is a statute of nonclaim. See Johnson v. Larson, 56 N. D. 207, 216 N. W. 895. 
Failure to comply with its provisions bars the remedy, but does not discharge or 
destroy the debt. The policy in question was-security for the debt. Enger had it 
in his possession. The assignment had been approved by the plaintiff company. 
Enger is simply seeking to realize on his security to discharge the debt to the ex- 
tent of the amount that he may realize from such security. He makes no claim 
for any deficiency against the estate, if any should result. A creditor of a dece- 
dent, whose claim is secured by mortgage, pledge, or any specific lien, need not 
present his claim to the administrator for allowance in order to preserve his right 
to subject the property covered by the lien to the satisfaction of the claim. See 
24 C. J. 333, and authorities cited. The point has not been heretofore ruled upon 
by this court, but the court of South Dakota, considering a statute identical with 
section 8736, supra, so held. See Purdin v. Archer, 4 S. D. 54, 54 N. W. 1043; 
Fish v. De Laray, 8 S. D. 320, 66 N. W. 465, 59 Am. St. Rep. 764; Massey v. Fra- 
lish, 37 S. D. 91, 156 N. W. 791. We can discern no good reason for holding to 
the contrary. 

The judgment is affirmed. 


Burke, C. J., and Burr, Birdzell, and Christianson, JJ., concur. 
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FENDER v. NEW YORK LIFE INS. CO. (No. 12958.) 
Supreme Court of South Carolina. Aug. 13, 1930. 
155 Southeastern Reporter 577. 
1. INSURANCE. 


“Waiver” and “estoppel” are frequently used as meaning same thing in law 
of insurance contracts. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

5. INSURANCE. 

Insured, as well as insurer, may waive condition precedent to delivery of 
policy which is solely for his benefit. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) 

6. INSURANCE. 
Condition precedent to delivery of life policy may be waived by insurer. 
(For other cases, see Insurance, Dec. Dig. § 141[1].) 

7. INSURANCE. 

Insurer’s soliciting agent could waive stipulation in life policy that waiver 
could only be made by executive officer of insurer. 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 

Cothran, J., dissenting. 

Appeal from Common Pleas Circuit Court of Beaufort County; T. S. Sease, 
Judge. 

Action by Vernie L,. Fender against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Thomas & I,umpkin, of Columbia, and J. Heyward Jenkins, of Beaufort, for 
appellant. 

C. J. Coleock, of Bluffton, Claude M. Aman, of Beaufort, and Alfred Wallace, 
Jr., of Columbia, for respondent. 

BLEAsE, J. 

This action was brought by the respondent to recover the sum of $1,500 and 
interest thereon, alleged to be due to her as the named beneficiary of a life 
insurance policy, issued and delivered by the appellant on the life of Arthur E. 
Fender, the insured, who was the husband of the respondent. 

The appellant admitted the issuance and delivery of the policy to Fender 
and the death of the insured. It defended the action because, as it alleged, the 
insured had violated certain conditions precedent of the policy, set forth in 
the application upon which the same was issued and delivered, and on the ground 
that there was fraud on the part of the insured in obtaining the insurance. 
The alleged fact, upon which the defenses of the appellant were based, are 
referred to and discussed hereinafter. 

The respondent sought to answer the defenses of the appellant upon the 
theory that there had been a waiver of the grounds of forfeiture on the part of 
the appellant. Perhaps the position of the respondent was more in the nature 
of an estoppel than one of waiver; but both the parties have regarded the issue, 
raised by the respondent, as one of waiver, and we shall follow them in that 
respect. 

_ [1] While there are distinguishing features between “waiver” and “estoppel,” 
waiver belongs to the family of estoppel, and the terms are frequently used as 
meaning the same thing in the law of insurance contracts. 40 Cyc. 255. 

The trial of the case in the court of common pleas of Beaufort county, 
before Honorable T. S. Sease, Presiding Judge, and a jury, resulted in a verdict 
in favor of the respondent for the full sum demanded by her in her complaint, 
less the amount due on a promissory note of the insured, which the appellant 
accepted, in payment of the first premium on the policy. 

[2-4] Thirty-two jurors were in attendance upon the court. In impaneling 
the jury for the trial of the case, the circuit judge held that seven of these 
were not qualified to serve, six for the reason that they were policyholders of 
the insurance company, and the seventh because he was a “corresponding agent” 
of the appellant. By its first exception, appellant contends that this action on 
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the part of the court was erroneous, and that it resulted in prejudice to its cause. 
It appears in the record that the policyholders of the appellant are entitled to 
certain dividends on their policies, and the amounts of these depend upon the 
profits and losses incurred by the appellant in the conduct of its business. The 
duties of the “corresponding agent” of the appellant do not seem to appear in 
the record, but we assume that he was an employee of! the insurance company. 

In State v. Sharpe, 138 S. C. 58, 135 S. E. 635, 637, we said: “Our circuit 
judges should be very careful to keep off juries persons who are related to the 
parties, or who, in any manner, have an interest in the result of the cause.” 
We are now of that same opinion. 

Perhaps all the jurors, who were held to be disqualified by the circuit judge, 
would have rendered a fair and impartial verdict. It is not necessary now to 
decide that any of them, especially the policyholders, were not qualified to sit 
in the case. It is well recognized in this state that questions relating to the 
fitness of jurors to serve in cases are very much within the discretion of the 
trial judge. This court consistently refuses to reverse a case because of the 
judge’s rulings in matters thereabout, unless it plainly appears that there was 
an abuse of the discretion allowed to the judge, and that such abuse of discretion 
may have resulted in harm to the losing party. Following our many precedents, 
too numerous to cite, we must conclude that there was no prejudicial error to 
the appellant, as alleged by it in its first exception. 

The second exception imputes error to the presiding judge because he 
refused to direct a verdict in favor of the appellant. The ground upon which 
it is contended this motion should have been granted is as follows: That the 
application for the insurance, upon which the policy was issued, contained as a 
part thereof this agreement on the part of Fender, the insured: 

“That the insurance hereby applied for shall not take effect unless and until 
the policy is delivered to and received by the applicant and the first premium 
thereon paid in full during his life time, and then only if the applicant has not 
consulted or been treated by any physician since his medical examination.” 

The appellant asserts that the uncontradicted testimony showed that Fender, 
ihe insured, in violation of the condition precedent, above mentioned, consulted 
and was treated by a physician after his medical examination without the consent 
or knowledge of the appellant, and thereby the contract of insurance was 
voided and did not become effective, although issued and delivered to the insured. 

This exception brings us to a review of the facts, as adduced in the trial, 
both from the standpoint of the appellant and the respondent. 


On March 22, 1929, Fender, who lived in Hardeeville, applied to J. K. Beach, 
appellant’s soliciting agent, for a policy of $1,000 on his life, naming his wife, 
the respondent, as the beneficiary. Fender was examined on April 9, 1929, by 
Dr. E. C. B. Mole, the company’s medical examiner. Following that application 
and medical examination, the policy applied for was issued and delivered to the 
insured on or about ‘April 19, 1929. At the time of the delivery of that policy 
(which we may call the first policy), Fender requested additional insurance in 
the sum of $1,500. That policy (called the second policy, and one which is 
involved in this suit) was written on April 24, 1929, and forwarded through the 
Savannah office of the appellant to Beach. On April 27, 1929, Beach called at 
Fender’s home to deliver the second policy, but he found Fender was not feeling 
well and declined to deliver the policy at that time. A few days later, Fender 
wrote Beach that he was well. In the afternoon of May 14, 1929, Beach called 
again at Fender’s home and delivered the second policy. Within a few hours, 
in fact, perhaps within little more than one hour, Fender suddenly died. The 
appellant paid the first policy, but declined to make payment of the second. 

_ As a-part of the application and the report of the medical examination, the 
insured made the following certificate: 

_ “On behalf of myself and of every person who shall have or claim any 
interest in any insurance made hereunder, I declare that I have carefully read 
each and all of the above answers, that they are each written as made by me, 
and that each of them is full, complete and true, and agree that the Company 
believing them to be true shall rely and act upon them.” 

At the time of his request for the issuance of the second policy, Fender 
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signed a “supplemental application” to the appellant for the issuance of the 
additional insurance, in the following form: 

“Supplemental to my application for insurance dated the 22nd day of March 
1929, I hereby apply for $1,500 additional insurance on the ordinary life plan, to 
take effect as of April 16, 1929, and I reiterate and confirm all the agreements, 
statements, representations and answers contained in my said original application 
and agree that said original application shall form a part of said additional insur- 
ance contract. I further warrant and declareath no charge has occurred in my 
health or insurability since the date of my said original application.” 

The appellant alleged, and the proof shows, that on the 2d or 3d day of 
May, 1929, subsequent to the date on which Fender made his supplemental 
application for insurance, and a few days prior to the date of the delivery of the 
policy sued on, Fender visited and consulted Dr. Charles Usher of Savannah, 
Ga., on account of illness, and that the physician at that time diagnosed Fender’s 
illness as influenza; that he advised Fender of that fact and prescribed for his 
illness. 

The appellant claimed, and sought to establish, that it had no knowledge or 
information as to the visit of Fender to Dr. Usher, and the treatment of the 
insured by the physician. And it contended that the failure of the insured to 
disclose these facts was in violation of his agreement with the company, and 
“that the policy was issued and delivered through false and fraudulent represen- 
tations.” 

The respondent endeavored to establish by testimony her theory that Beach, 
the agent, did have knowledge of the visit to, and treatment by, Dr. Usher, 
at the time of the delivery of the policy, and on account of the conduct and 
actions of the agent, when fully advised of the facts, the appellant had waived, 
or was estopped to assert, any forfeiture. 

The visit of the insured to Dr. Usher and the treatment he received were 
conclusively established. Dr. Usher so testified. Mrs. Fender, the respondent, 
was with her husband at the time, and her testimony frankly agreed with that 
of the physician. 

The conflict in the testimony relates to the information imparted to the 
agent, Mr. Beach. He testified that about 3:45 p. m. on May 14, 1929, he visited 
Fender’s home for the purpose of delivering the policy; that Fender, a section 
foreman of a railroad company, was not at home at the time, but came in from 
his work a few minutes later; that he talked to Fender, and ate supper with 
him, Fender eating a very hearty meal; that he delivered the policy sued on, 
took Fender’s note for the first premium, and a few minutes after supper left 
the home; that Fender did not at any time inform him in any manner that he 
had consulted a doctor since he took out the insurance. 


On his cross-examination, Mr. Beach admitted that on the occasion of his 
first visit to Fender’s home to deliver the policy, he found the insured, a young 
man, “lying down with his clothes on”; that he told Fender that he had better 
take some medicine. He did not recall advising Fender to go and see a doctor, 
but he admitted that he might have done this. The witness admitted that Mrs. 
Fender and Mrs. Fender’s mother, Mrs. Bailey, were present upon the occasion 
of his visit by him to Fender’s home. He admitted the presence of Mrs.. Fender 
at Fender’s home upon the occasion of the visit when he ate supper with Fender 
and delivered the policy. 

Mrs. Bailey and Mrs. Fender both testified to the effect that upon the first 
visit of Beach to deliver the policy, when Fender was a little sick, that the 
agent declined to deliver the policy at that time, told Fender that he would come 
back and make the delivery when Fender got well, and that Beach said, as related 
by Mrs. Bailey: “You had better go over to Savannah to see a doctor.” Mrs. 
Fender swore that Beach advised her husband “to go over and see Dr. Usher.’ 


Mrs. Fender further testified that on the day the policy was delivered, soon 
after Beach came to her home, and prior to the return of the insured to the 
home, she told Beach that her husband was getting along well; that he had 
been over to see Dr. Charles Usher, and got some medicine from him; that he 
took some of the medicine prescribed by Dr. Usher and the following Monday 
Fender went back to work. She also swore that soon after coming in from 
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his work, her husband told Beach of his visit to Dr. Usher, and that as a result 
of the physician’s treatment, he had been able to go back to his work. 

The testimony of Dr. Usher was to the effect that, in all likelihood, the 
insured died from a heart trouble known as cardiac, the after effects of influenza; 
but he did not, and could not, say positively that this was the cause of his death. 
Dr. Uusher did not see the insured after he visited his office. Dr. Mole, the 
company’s medical examiner, who got to Fender soon after he died, testified 
that the insured was one of the healthiest specimens of physical manhood that 
he had ever examined, and while he could not say positively what was the 
cause of death, it seemed to be his opinion that he died from acute indigestion. 

Appellant’s third exception complains of error on the part of the circuit 
judge in refusing to direct a verdict in its favor, on the ground that the policy 
stated that no provision, representation, or condition of the policy might be 
waived other than by an executive officer of the company; and that the uncon- 
tradicted testimony showed that the soliciting agent, Beach, was not such an 
executive officer, and that any act or conduct of his did not result in a wavier 
on the part of the appellant as to the written statement of the insured that he 
had not consulted or been treated by any physician since his medical examination. 

The fourth exception imputes error to the trial judge because of his instruc- 
tion to the jury that even the nonwaiver clause, to which the third exception 
referred, could be waived. 

The appellant has argued its second, third, and fourth exceptions together. 
We will dispose of them in a like manner. 

The holdings of the circuit judge against the appellant were correct under 
previous decisions of this court. 

[5] The insured, as well as the insurer, may waive a condition precedent to 
the delivery of a policy which is solely for his benefit. Going v. Insurance Co., 
58 S. C. 201, 36 S. E. 556. 

While dissenting on other grounds to the judgment of the court, Mr. Justice 
Woods conceded, in Huestess v. Insurance Co., 88 S. C. 31, 70 S. E. 403, 408, “The 
tule has been laid down in this state that an insurance company cannot set up 
forfeiture on account of facts known by the agent of the company to be existing 
at the time of making the contracts.” 

[6] The recent cases of Rogers v. Insurance Co., 135 S. C. 89, 133 S. E. 215, 
45 A. L. R. 1172, and Jennings v. Insurance Co., 146 S. C. 41, 143 S. E. 668, sup- 
port the proposition that a condition precedent may be waived. There are 
numerous other decisions in line with these cases—too many of them for us now 
to refer to. 

[7] But the appellant strongly urges, and mainly rests its case upon the 
proposition, that the soliciting agent, Beach, had no authority to waive the 
stipulation in the policy that waiver could only be made by an executive officer of 
the company. The law, as recognized by this court, however, is absolutely against 
appellant’s contention. Mr. Justice Jones, speaking for the court in Gandy v. 
Insurance Co., 52 S. C. 224, 29 S. E. 665, 656, said this: 

“An insurance contract, like any other contract, may be altered by the 
contracting parties, and the insurer may, of course, waive any provision for 
forfeiture therein. It may also waive the provision relating to the manner or 
form of waiver by its agents, since this clause has no greater sanctity than any 
other part of the instrument.” 

__A case practically on all fours with the case at bar in many respects was that 
of McLaurin’ v. Mutual Life Insurance Co., 115 S. C. 59, 104 S. E. 327, 328. The 
policy in that case contained this agreement: 

“That only the president, vice president, a second vice president, a secretary, 
or the treasurer of the company (1) can make, modify, or discharge contracts, 
or (2) waive any of the company’s rights or requirements, and that none of 
these acts can be done by the agent taking the application.” (The numerals 
are supplied.) 


woe Justice Gage, for this court, in referring to the quoted stipulation, 
Said this: 


“*** the president, the vice president, and the secretary cannot solicit, 
or collect, or deliver; they must commit that to others, and along with it the 
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discretions we have adverted to. * * * The power in the local agent to withhold 
the policy involves the power to deliver it; there is no escape from that conclusion. 

“But the appellant says, even though the local agent should have concluded 
that the applicant was in good health, yet, if the fact be the contrary, then the 
policy never operated. The parties intended to make a contract, and that in- 
volved the doing of everything necessary to carry it into operation, to wit, the 
acceptance of the applicant as a person in good health, They never intended 
to leave open that one essential element of. the contract, when the parties dealt 
fairly one with the other. It is plain, therefore, that upon the facts it is not 
necessarily a case of waiver or of estoppel, but a case where the local agents, 
in the exercise of the powers lodged in them, accepted the premium and de- 
livered the policy. That act binds their principal, the defendant.” 

The appellant places its reliance upon the recent case of Cooley v. Metro- 
politan Life Insurance Co., 153 S. C. 280, 150 S. E. 793, 795, and Welch v. In- 
surance Co., 124 S. C. 492, 117 S. E. 720. We are unable to see how either of 
these cases is of any benefit to it. 

The opinion of Mr. Justice Cothran in the Cooley Case, depended upon so 
strongly by the appellant, cannot be regarded as authority, because the other 
members of the court only concurred in the result thereof. But Mr. Justice 
Cothran, in his opinion there delivered, recognized that a condition precedent 
to liability on the part of an insurance company could be waived. The learned 
jurist quoted with approval the following from 37 C. J. 403: 

“A stipulation or agreement by the Company and an applicant that the 
policy of insurance shall not take effect or be binding on the Company unless 
the first premium is paid while the applicant is alive and in good health or 
sound health is valid and will be given effect according to its terms; it is a 
condition precedent to liability on the part of the Company and a performance 
or waiver thereof is necessary in order to render the contract of insurance ef- 
fective and enforceable, unless the case falls within the operation of an in- 
contestable clause.” 

The nonsuit granted by the Circuit judge in the Welch Case, on the ground 
that three conditions precedent had not been performed, was sustained by this 
court. But, as we read that case, there was nothing whatever to show any 
waiver, or estoppel, as to the performance of those conditions on the part of 
the insurance company. 

The judgment of this court is that the judgment below be affirmed. 

Stabler and Carter, JJ., and Mendel L. Smith, A.’A. J., concur. 

Cothran, J., dissents. 

Watts, C. J., did not participate. 

Cothran, J. (dissenting). 


It is proposed to be held in this case that notwithstanding a specific written 
agreement between an applicant for life insurance and the company propos- 
ing to issue a policy, to the effect: “That the insurance hereby applied for shall 
not take effect unless and until the policy is delivered to and received by the 
applicant and the first premium thereon paid in full during his lifetime, and 
then only if the applicant has not consulted or been treated by any physician 
since his medical examination,” and the further specific stipulation: “That only 
the President, a vice-President, a Second Vice-President, a Secretary or the 
freasurer of the Company can make, modify or discharge contracts, or waive 
any of the Company’s rights or requirements; that notice to or knowledge of 
the soliciting agent or the Medical Examiner is not notice to or knowledge of 
the Company, and that neither one of them is authorized to accept risks or to 
pass upon insurability’—a soliciting agent, whose agency consisted solely in 
the receipt and transmission to the company of the application and the delivery 
of the policy upon the conditions agreed upon, may launch the insurance com- 
pany into a contract which it did not propose to make, and which he was speci- 
fically instructed not to consummate, upon the ground that his knowledge of an 
existing fact, which under the terms of the application affected materially the 
insurability of the applicant and should have prevented the delivery of the pol- 
icy, was such notice to the company of such fact as would amount to a waiver by 
the company of the condition precedent which such fact constituted. 





Life] Fender v. New York Life Ins. Co. 273 


It is conceded that between the date of the applicant’s medical examina- 
tion and the delivery of the policy, the applicant consulted and was treated by 
a physician for an ailment that probably caused his death within less than an 
hour after the delivery of the policy by the agent. There is evidence tending 
to show (which, in this phase of the case, must be admitted) that before the 
policy was delivered, the soliciting agent was informed of such consultation and 
treatment. Notwithstanding the foregoing stipulations, agreed to in writing by 
the applicant, it is proposed to be held that his knowledge of the breach of the 
condition precedent must be imputed to the company as evidence of its inten- 
tion to waive such condition. 

If the court should now reaffirm the doctrine announced without qualifica- 
tion, in the case of Pearlstine v. Ins. Co., 74 S. C. 246, 54 S. E. 372, 373, the 
judgment in the case at bar would necessarily be affirmed. The court there 
said: 

“On the second point, the views of the circuit court were in accord with a 
line of decisions in this country, which hold that it is not competent to show 
by parol evidence that a condition stated in an insurance policy as_ essential 
to its validity was known by the local agent not to exist at the time the policy 
was issued, when the policy provides that no officer or agent shall have power 
to waive any of the conditions of the policy except by written indorsement 
thereon. This view is stated and maintained with great force in Northern As- 
surance Company of London v. Grand View Building Association, 183 U. S. 
308 [22 S. Ct. 133, 46 L. Ed. 213], where the authorities in its support, both Eng- 
lish and American, are reviewed. But the rule adopted in this state and the 
large majority of the states of the Union is that an insurance company cannot 
avail itself of provisions in the policy that it should be void if certain facts 
therein mentioned as essential to the insurance should be found not to exist 
when these facts were known to the agent not to exist when the policy was 
issued through him,-and the existence of such facts and the knowledge of the 
agent may be proved by parol.” 

In the Pearlstine Case the action was upon a policy of fire insurance. The 
point at issue was whether the plaintiff could show by parol evidence that al- 
though the policy was issued to T. W. Pearlstine, the stock of goods belonged 
to S. W. Pearlstine; that it was issued for his benefit; and that the agent who 
issued the policy knew that fact. The court below excluded the evidence and 
this court reversed the direction of a verdict for the defendant saying as above 
quoted. 

The court will take judicial notice of the fact that agents for fire insur- 
ance have power to issue policies; they are provided with them by the com- 
panies, and are not required to submit applications to the home office. Naturally, 
under these circumstances, knowledge of the agent of a material objection to 
the issuance of a policy will be imputed to the company which has clothed him 
with the fullest powers. I do not think that the doctrine, so broadly announced 
in the Pearlstine Case, should be extended to life insurance agents, whose author- 
ity is limited to the acceptance of applications, the transmission of them to the 
home office for approval, and the delivery of the policies, under the specific limi- 
tations agreed to in the applications. 

As a matter of course the unqualified declaration above quoted from the 
Pearlstine Case must be considered in the light of the facts of that case, which 
showed a case of fire insurance where the agent had the authority, without re- 
ferring the matter to the home office, to deliver the policy which he had the 
authority to fill out and deliver. 

The cases cited by the learned justice who wrote the opinion in the Pearls- 
tine Case, in support of the unqualified declaration, were Pelzer Co. v. Ins. Co., 
36 S. C. 213, 15 S. E. 562; Graham v. Ins. Co., 48 S. C. 195, 26 S. E. 323, 59 Am. 
St. Rep. 707; Gandy v. Ins. Co., 52 S. C. 224, 29S. E. 655; and Schroeder v. Ins. 
Co. 51S. © 181, 28'S: 'E. SZi: 


_ The Pelzer Case was one of fire insurance; the policy contained no limita- 
tion upon the power of the agent. 


The Graham Case was also one of fire insurance; the policy contained no limi- 
tation upon the power of the agent. 
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The Gandy Case was also one of fire insurance. The court said: 

“The knowledge of an agent, acquired within the scope of his agency, is 
imputable to the principal. There was evidence tending to show that the agent 
had full power to solicit insurance, receive premiums, and write, countersign, 
and deliver policies of insurance. There is nothing to suggest any limitation 
of the agent’s power in these regards. The receipt of the premium and the 
delivery of the policy were the acts of the principal, and, if the testimony of 
plaintiff is true, the principal, through its agent, had knowledge of the con- 
current insurance at the time of the inception of the contract of insurance. 
Under such circumstances, it would be a fraud on the insured for the insurer 
to assert a forfeiture, which, by such acts, it declared it would not assert.” 

The Schroeder Case was also one of fire insurance. The policy does contain 
a limitation upon the power of the agent. The court at that time was com- 
posed of four justices, McIver, Pope, Gary, and Jones. The appeal was from 
an order of nonsuit. The leading opinion by Justice Gary held that the nonsuit 
was improper for the reason that there was evidence of waiver for submission 
to the jury. He does not discuss the effect of the limitation upon the power 
of the agent. Justice Pope, I assume, concurred in the opinion of Justice Gary. 
Justice Jones concurred in the result upon the ground that the plaintiff should 
have had the right to show waiver in reply, and according to the well-settled 
rule on nonsuit was improper. The Chief Justice (McIver) filed a dissenting 
opinion holding that the plaintiff could only show waiver in the form prescribed 
in the policy. I think therefore that the case is authority only for the position 
that the nonsuit was improper; it has no bearing upon the doctrine unquali- 
fiedly announced in the Pearlstine Case. 

I do not think that it can be controverted that the stipulation in the ap- 
plication for insurance, agreed to by the applicant, that the policy should not 
take effect if the applicant had consulted or been treated by any physician since 
his medical examination, constituted a condition precedent to the consummation 
of the policy contract. 

In Welch vy. Ins. Co., 124 §. C. 492, 117 S. E. 720, the application and the 
policy contained this stipulation: “This policy shall not take effect until the 
first premium is paid and the policy delivered, nor unless on the date of said 
payment and delivery of the policy the insured is alive and in sound health.” 
The policy was not delivered for the reason that, when it was received by the 
local agent for delivery, the insured was sick. The beneficiaries brought an 
action for damages on account of the refusal to deliver. The court held: “The 
appellant was entitled to a nonsuit as asked for on the whole case, on the 
ground that the application and policy contained three conditions precedent: 
First, payment of thea premium; second, delivery and acceptance of the policy; 
third, a state of good health at the time of delivery.” See also the array of 
authorities sustaining the proposition set forth in the case of Cooley v. Ins. Co., 
153 S. C. at pages 288 to 292, 150 S. E. 793. 

If then the stipulation under consideration constituted a condition pre- 
cedent, it touched the contract in a most material particular, the inception of 
its effectiveness as a contract, its birth. If the local agent had specifically de- 
clared to the applicant that the fact that he had been medically treated between 
the date of his examination and the time of the delivery of the policy was a 
matter of no consequence, he would have attempted to change the terms of the 
written contract by parol, an attempt inhibited by the parol evidence rule. See 
Gladden v. Keistler, 141 S. C. 524, 140 S. E. 161. 


A very striking statement of the rule and the reasons for it is made in the 
case of Northern Assurance Co. v. Building Asso., 183 U. S. 308, 22 S. Ct. 133, 
141, 46 L. Ed. 213, where the court quotes with approval from the case of 
Franklin F. Insurance Co. v. Martin, 40 N. J. Law, 568, 22 Am. Rep. 271: 


“Upon principle, it is impossible to perceive on what ground such testi- 
mony should be received. A policy of insurance is a contract in writing, of 
such a nature as to be within the general rule of law that a contract in writing 
cannot be varied or altered by parol testimony. If it be ambiguous in its terms, 
parol evidence, such as would be competent to remove an ambiguity in other 
written contracts, may be resorted to for the purpose of explaining its mean- 
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ing. If it incorrectly or imperfectly expresses the actual agreement of the 
parties, it may be reformed in equity. If strict compliance with the conditions 
of insurance, with respect to matters to be done by the insured after the contract 
has been concluded, has been waived, such waiver may, in general, be shown 
by extrinsic evidence, by parol. Further than this, it is not safe for a court 
of law to go. To except policies of insurance out of the class of contracts to 
which they belong, and deny them the protection of the rule of law that a con- 
tract which is put in writing shall not be altered or varied by parol evidence of 
the contract the parties intended to make, as distinguished from what appears, 
by the written contract, to be that which they have in fact made, is a violation 
of principle that will open the door to the grossest frauds. * * * A court oi 
law can do nothing but enforce the contract as the parties have made it. The 
legal rule that in courts of law the written contract shall be regarded as the 
sole repository of the intentions of the parties, and that its terms cannot be 
changed by parol testimony, is of the utmost importance in the trial of jury 
cases, and can never be departed from without the risk of disastrous conse- 
quences of the rights of parties.” 

But waiving the palpable infraction of the parol evidence rule, the plain- 
tiff is confronted with the insurmountable obstacle of the provision in the ap- 
plication above quoted. 

The issue appears to me to be concluded by the case of Northern Assur- 
ance Co. v. Building Association, 183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213, 
where it was held, quoting syllabus: 

“It is competent and reasonable for insurance companies to make it matter 
of condition in their policies that their agents shall not be deemed to have 


authority to alter or contradict the express terms of the policies as executed 
and delivered.” 


The court in the opinion stated: 

“* * * That, where waiver is relied on, the plaintiff must show that the 
company, with knowledge of the facts that occasioned the forfeiture, dispensed 
with the observance of the condition; that where the waiver relied on is an act 
of an agent, it must be shown, either that the agent had express authority from 
the company to make the waiver or that the company subsequently, with knowledge 
of the facts, ratified the action of the agent.” 

And further: 


“It is not pretended, as we understand the plaintiff’s position, that by any 
language or declaration of the agent, at the time the policy was delivered and 
the premium paid, he claimed to have power to waive any provision or con- 
dition of the policy, nor that the plaintiff was induced to accept the policy 
by any promise of the agent to procure the assent of the company to permit 
the outstanding insurance and to waive the condition. The plaintiff’s case stands 
solely on the proposition that because it is alleged, and the jury have found, 
that the agent had notice or knowledge of the existence of insurance existing 
in another company at the time the policy in suit was executed and accepted, 
and received the premium called for in the contract, thereby the insurance com- 
pany is estopped from availing itself of the protection of the conditions con- 
tained in the policy. In other words, the contention is that an agent with no 
authority to dispense with or alter the conditions of the policy could confer 
such power upon himself by disregarding the limitations expressed in the con- 
tract, those limitations being according to all the authorities presumably known 
to the insured. It was not shown that the company, when it received the pre- 
mium, knew of the outstanding insurance, nor that, when made aware of such 
insurance, it elected to ratify the act of its agent in accepting the premium. 
On the contrary, all the record discloses is that the jury found that the agent 
knew, when the policy in the defendant company was issued and delivered to 
the plaintiff, that there was then subsisting fire insurance to the amount of 
$1,500 in another fire insurance company, and that such knowledge had been 
communicated to the agent by or on behalf of the assured. There is no finding 
that the agent communicated to the company or to its general agent at Chi- 
cago, at the time he accounted for the premium, the fact that there was ex- 
isting insurance on the property, and that he had undertaken to waive the ap- 
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plicable condition. Indeed, it appears from the letter of defendant’s manager at 
Chicago, to whom the proofs of loss had been sent, which letter was put in 
evidence by the plaintiff and is set forth in the bill of exceptions, that the 
additional insurance held by the plaintiff was without the knowledge or con- 
sent of the company; and it further appears, and was found by the jury that 
immediately on the company’s being informed of the fact, the amount of the 
premium was tendered by the agents of the company to the insured. So that 
there is not the slightest ground for claiming that the insurance company, with 
knowledge of the facts, either accepted or retained the premium. The plaintiff's 
case, at its best, is based on the alleged fact that the agent had been informed, 
at the time he delivered the policy and received the premium, that there was 
other insurance. The only way to avoid the defense and escape from the 
operation of the condition, is to hold that it is not competent for fire insur- 
ance companies to protect themselves by conditions of the kind contained in 
this policy. So to hold would, as we have seen, entirely subvert well-settled 
principles declared in the leading English and American cases, and particularly 
in those of this court.” 

In New York Life Ins. Co. v. Fletcher, 117 U. S. 519, 6 S. Ct. 837, 842, 29 
L. Ed. 934, the court said: 

“The company, like any other principal, could limit the authority of its 
agents, and thus bind all parties dealing with them with knowledge of the 
limitation. It must be presumed that he read the application, and was cognizant 
of the limitations therein expressed.” 

In Penn M. L. Ins. Co. v. Blount, 165 Ga. 193, 140 S. E. 496, quoting syllabus 
it was held: 

“Where application for life insurance policy made part of policy, provided 
that insurance should not be in force until first premium thereon is actually paid 
and that agents could not alter contract, and local agent, in violation of specific 
instruction, delivered policy to applicant without receiving premium, which was 
not actually known by any officials, or other agents of insurer, local agent’s 
knowledge of delivery and surrender of policy to applicant is not imputable 
to insurer, and is not knowledge of insurer.” 

In Prudential Ins. Co. v. Moore, 231 U. S. 560, 34 S. Ct. 191, 58 L. Ed. 367, 
it was held, quoting syllabus: 

“Where the policy itself expressly provides that it cannot be varied by any 
one except an officer of the company issuing it, the company is not estopped 
to contest the policy on the ground of misrepresentations or concealment in the 
application because its agent has knowledge of actual conditions.” 

In Slocum v. Ins. Co., 228 U. S. 364, 33 S. Ct. 523, 527, 57 L. Ed. 879, the court 
said: 

“One who deals with an agent, knowing that he is clothed with a circum- 
scribed authority and that his act transcends his powers, cannot hold his prin- 
cipal; and this is true whether the agent is a general or a special one, for a 
principal may limit the authority of one as well as of the other.” 

In Tiffany Agency, p. 53, it is said: 


‘“# %* %* Tf a third person has notice of limitations on an agent’s author- 


ity, he cannot gain rights against the principal by an act of the agent which 
exceeds the known limitations.” 

In Maryland Casualty Co. v. Campbell (C. C. A.) 255 F. 437, 440, the court 
said: 

“The defendant, like any other principal, could limit the authority of its 
agents, and thus bind all parties dealt with to whom such limitation was dis- 
closed. An insurer cannot be deemed to have waived a breach of a warranty 
contained in its policy, because its agent had notice or knowledge of the breach, 
where the policy expressly withheld from such agent authority to change the 
policy, or to waive any of its provisions, and provided that notice to such agent 
or knowledge of his should not be held to effect a waiver of the contract or 
any part of it’—citing New York Life Ins. Co. v. Fletcher, 117 U. S. 519, 6 S. Ct. 
837, 29 L. Ed. 934; Northern Assurance Co. v. Building Association, 183 U. S. 
308, 22 S. Ct. 133, 46 L. Ed. 213; Prudential Ins. Co. y. Moore, 231 U. S. 560, 34 
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S. Ct. 191, 58 L. Ed. 367; AEtna Life Ins. Co. v. Moore, 231 U. S. 543, 34 S. Ct. 
186, 58 L. Ed. 356. 

In Hill v. Ins. Co. (C. C. A.) 35 F.(2d) 132, 134, the court, reversing a judg- 
ment in favor of the plaintiff, quotes from Collins v. Ins. Co., 32 Mont. 329, 80 
P. 609, 108 Am. St. Rep. 578 as follows: 

“In such case the knowledge of the agent cannot be imputed to the prin- 
cipal so as to bind it, for the obvious reason that the particular act or declara- 
tion in controversy is known by the party dealing with him to be beyond the 
scope of his authority. The opposite view would render nugatory and destroy 
the very precaution taken by the principal to prevent the agent from depart- 
ing from the strict terms of the contract without authority granted, as in the 
contract provided, and would result in a substitutfon of a different contract for 
the one made by the parties.” 

In Royal Ins. Co. v. Poole, 148 Va. 363, 138 S. E. 487, 488, the court said: 

“An insurance company has a right to limit the authority of its agent, and 
that, when an insured has notice of the limitation of authority of such an agent, 
then the knowledge of its agent that material warranties have been breached 
or are untrue is not to be imputed to the company, and the company will not 
be deemed to have waived the condition or be estopped to declare the policy 
void; or, to state it differently, we think it may fairly be said that the weight 
of the most recent adjudications is to the effect that, not only may an insurer 
limit the authority of an agent, but that, when such limitations are brought to 
the actual knowledge of the insured, then he is bound thereby, and though the 
agent exercises functions which might have otherwise entitled him to be re- 
garded as a general agent, he cannot, contrary to the terms of the contract, 
waive conditions or forfeitures, unless it is shown that such waiver was known 
to the insurer. * * * It will thus be seen that the distinguishing features 
of the class of cases we are dealing with are that the authority of the agent 
is limited, that the insured has notice of this limitation of power (and signing 
an application is regarded as such notice whether applicant reads the notice or 
not), and the insurer has no notice of the falsity of the answers.” 

In Lumber Underwriters v. Rife, 237 U. S. 605, 35 S. Ct. 717, 59 L. Ed. 1140, 
the court said: 

“When a policy of insurance is issued, the import of the transaction, as 
every one understands, is that the document embodies the contract. It is the 
dominant, as it purports to be the only and entire, expression of the parties’ 
intent. In the present case this fact was put in words by the proviso for the 
indorsement of any change of terms. Therefore when, by its written stipula- 
tion, the document gave notice that a certain term was insisted upon, it would 
be contrary to the fundamental theory of the legal relations established to 
allow parol proof that at the very moment when the policy was delivered that 
term was waived. It is the established doctrine of this court that such proof 
cannot be received. Northern Assur. Co. v. Grand View Bldg. Asso., 183 U. S. 
308, 22 S. Ct. 133, 46 L. Ed. 213; Northern Assur. Co. v. Grand View Bldg. Asso., 
203 U. S. 106, 107, 27 S. Ct. 27, 51 L. Ed. 109, 111; Connecticut F. Ins. Co. v. 
Buchanan, 141 F. 877, 883, 4 L. R. A. (N. S.) 758, 73 C. C. A. 111. See Penman 
v. St. Paul F. & M. Ins. Co., 216 U. S. 311, 30 S. Ct. 312, 54 L. Ed. 493: AEtna 
I. Ins. Co. v. Moore, 231 U. S. 543, 559, 34 S. Ct. 186, 58 L. Ed. 356. There is 
no hardship in this rule. No rational theory of contract can be made that does 
not hold the assured to know the contents of the instrument to which he seeks 
to hold the other party.” 

In Fludd v. Ins. Co., 75 S. C. 315, 55 S. E. 762, 764, the court said: 


“The knowledge of an agent acquired within the scope of his agency is 
imputable to his principal, and, if an insurance company, at the inception of 
the contract of insurance, has knowledge of facts which render the policy void 
at its option, and the company delivers the policy as a valid policy, it is estopped 
to assert such grounds of forfeiture.” 


In the case of Jones v. New York Life Ins. Co., 69 Utah, 172, 253 P. 200, 202, 
the action was against the same company sued in the case at bar; it involved 
a construction of the same provisions in the application; and the facts were 
strikingly parallel. The deceased signed an application for life insurance at 
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the solicitation of a local agent of the company; his medical examination was 
had and both application and report were transmitted to the company and ap- 
proved; the policy was written up and forwarded to the local agent for de- 
livery and payment of the premium under the conditions named in the applica- 
tion, on January 19th; it was received by the agent on the 24th; in the mean- 
time, on the 21st, the applicant became sick and on the 22d was removed to a 
hospital for treatment for spinal meningitis; on the 24th a friend of the ap- 
plicant applied to the agent for the policy, paid the premium, received the policy, 
and delivered it to the wife of the applicant, the beneficiary named; there was 
evidence that when the friend called upon the agent for the policy, and before 
its delivery, he advised the agent of the serious illness of the applicant and 


that the doctors who were attending him held out little hope of his recovery; 
on the 28th the applicant died. 


It was contended for the plaintiff, as it is contended here, that by the facts 
of the local agent, in delivering the policy and collecting the first premium dur- 
ing the lifetime of the applicant, with knowledge that he had consulted and. been 
treated by a physician since his medical examination, the limitation or right 


to have the insurance become effective was thereby waived by the company. 
The court denied recovery, saying: 


“It is expressly stated in the application that no one save the president, 
vice president, second vice president, secretary, or treasurer of the company 
could in any way make, modify, or discharge contracts or waive any of the 
company’s rights or requirements. That instrument also provided that notice 
to or knowledge of the soliciting agent or the medical examiner was not notice 
to or knowledge of the company, and that neither the agent nor the medical 
examiner is authorized to accept risks or to pass upon insurability. The fore- 
going were provisions of the application signed by the insured at the time 
the application was made. There is nothing to show that the insured was induced 
by any false or erroneous statements as to the meaning of those provisions 
and it must therefore be presumed that the insured knew the contents of the 
application and bound himself by the terms therein provided. In other words, 
the insured was charged with knowledge that no one save the officers enumer- 
ated in the application could waive any of the company’s rights or requirements 
and that notice to the soliciting agent was not notice to the-company and that 
the agent was not authorized to accept risks or to pass upon insurability. The 
first provision of the application quoted was notice to the insured of the con- 
ditions necessary to exist in order that the contract of insurance might be- 
come effective. It was likewise notice to the applicant that if he desired the 
insurance to be effective from the date of the application he was required to 
pay the first premium at that time. The appellant has only such right to 
claim a contract of insurance as the insured might have had if he were still 
living. It is difficult, therefore, to see under what theory the appellant can now 
maintain that a contract of insurance existed upon the life of her husband in 
the face of the proven fact that the insured had consulted a physician between 
the date of the application and the delivery of the policy and the payment of 
the first premium. * * * There is no testimony, except by implication, as 
to the authority or extent of the authority of the agent, Heiselt. He evidently 
had authority to solicit insurance and to deliver the policy and collect the first 
premium. The acts of respondent in accepting the application forwarded by 
him and in mailing to him the policy of insurance is recognition of his agency 
to the extent of soliciting insurance and delivering the policy and collecting 
the first premium. That evidently was the extent of his authority. There is 
nothing to indicate that he was what is usually denominated a general agent, if 
by the term general agent is understood, as seems to be by some of the authori- 
ties, an agent authorized to make a contract for and on behalf of his principal. 
Clearly Heiselt was not authorized to enter into a contract of insurance on 
behalf of respondent. To hold that the agent could, by delivery under the 
conditions shown by appellant’s testimony, bind his principal, would in legal 
effect be a holding that he had a right to make a contract of insurance for 
his principal. The application in this case distinctly provides that neither the 
soliciting agent nor the medical examiner ‘is authorized to accept risks or to 
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pass upon insurability.’ The respondent company had passed upon the insura- 
bility of the insured when it issued its policy of insurance on January 19th upon 
the condition of health of the applicant at the date of his application, January 
10th, and not upon the condition of his health on the date the policy was de- 
livered if that condition of health was then different from what it was on the 
date of the application.” 

The court further said: 

“The doctrine of waiver is hardly applicable to the facts here. The theory 
of the waiver of the terms of a contract must necessarily presuppose the ex- 
istence of a valid contract. Unless and until a contract exists between the 
contracting parties it would seem to be illogical to contend that either party 
can be said to have waived any of the terms or requirements of the contract.” 

See also Thornton v. Ins. Co., 116 Ga. 121, 42 S. E. 287, 94 Am. St. Rep. 99; 
Wolf v. Ins. Co., 75 Mo. App. 337; Jander v. Ins. Co., 16 Ohio Cir. Ct. R. 536; 
Liverpool, L. & G. Ins. Co. v. Richardson, 11 Okl. 585, 69 P. 938; Nixon v. Ins. 
Co., 25 Wash. 254, 65 P. 195; Crook v. Ins. Co., 112 Md. 268, 75 A. 388; Gish v. 
Ins. Co., 16 Okl. 59, 87 P. 869, 13 L. R. A. (N. S.) 826; 37 C. J. 531; Carpenter 
v. Ins. Co., 212 Mo. App. 336, 246 S. W. 623; 2d Joyce Insurance (2d Ed.) §§ 
429, 515; Anders v. Ins. Co., 62 Neb. 585, 87 N. W. 331. 

In support of the statement that, “The law as recognized by this Court, 
however, is absolutely against appellant’s contention,” Mr. Justice Blease cites 
the case of Gandy v. Ins. Co., 52 S. C. 224, 29 S. E. 655, where the court said: 

“An insurance contract, like any other contract, may be altered by the 
contracting parties, and the insurer may, of course, waive any provision for 
forfeiture therein. It may also waive the provision relating to the manner or 
form of waiver by its agents, since this clause has no greater sanctity than any 
other part of the instrument.” 

The court there declares that the principal may alter or waive any pro- 
vision in a contract, including the provision relating to the manner or form of 
a waiver by an agent. Of the correctness of that proposition there can be no 
controversy; but it is manifestly wide of the mark that an agent, who is spe- 
cifically denied the authority to make a contract or to waive any provision 
therein, may nevertheless bind his principal to a contract which he did not 
propose to make. The declaration in the Gandy Case must, of course, be taken 
in connection with the facts of that case. The court there explicitly states, as 
above quoted, that “there is nothing to suggest any limitation of the agent’s 
power in these regards.” 

Distinguishing the case at bar from the Gandy Case, it appears in the case 
at bar not only that the agent had nothing to do but to receive the application, 
forward it with the medical examination to the home office for approval, and 
upon receipt of the policy deliver it under and subject to the clearly stated 
conditions which would consummate a contract, but that there were plainly 
stipulated and agreed by both parties limitations upon his authority. 

I do not think that there can be any question but that an agent who is 
authorized to solicit insurance, receive premiums, write, countersign, and de- 
liver policies, is the alter ego of the company, which would be bound by his 
knowledge and representations; whatever would amount to a waiver of the 
provisions of the policy by the agent, under those circumstances, would amount 
to a waiver by the company. 

As is said of the Going Case, 58 S. C. 211, 36 S. E. 556, in the Welch Case: 
“The case * * * had no such provision either in the application or the policy 
itself,” referring to the condition precedent of the payment of the premium 
and the good health of the insured. 

In Huestess v. Ins. Co., 88 S. C. 31, 70 S. E. 403, no issue was presented 
suggesting a limitation upon the authority of the agent. 


So in Graham v. Ins. Co., 48 S. C. 195, 26 S. E. 323, 59 Am. St. Rep. 707; 
McCarthy v. Ins. Co., 81 S. C. 152, 62S. E. 1, 18 L. R. A. (N. S.) 729; Kingham 
v. Ins. Co., 54 S. C. 599, 32 S. E. 762; Cobb v. Ins. Co., 78 S. C. 388, 58 S. E. 1099; 
Slawson v. Ins. Co., 82 S. C. 51, 62 S. E. 782; Berry v Ins. Co., 83 S. C. 13, 64 
S. E. 859; Etheredge v. Ins. Co., 102 S. C. 313, 86 S. E. 687; Graham v. Ins. Co. 
119 S. C. 218, 112 S. E. 88; Hughes v. Ins. Co., 130 S. C. 383, 126 S. E. 125. 
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In Rearden v. Ins. Co., 79 S. C. 526, 60 S. E. 1106, the court said: 

“There was no objection to this testimony because W. M. Hazel was the 
agent of the defendant and solicited insurance for the defendant in the com- 
munity where Rearden lived, his name was signed to the application for in- 
surance, any knowledge or information relating to the condition of Rearden, 
the insured, was the knowledge of the defendant, while the agent was acting 
within the scope of his authority. * * * All the Circuit Judge meant was 
that the case of Madden just quoted was an authority to him, for ruling that 
an agent, within the scope of his authority as such, would bind his principal 
by the admission so made. The agent has knowledge, such knowledge would 
be imputed to the principal. An insurance company, as a corporate entity, 
must conduct its business through the means of agents, and where such agents 
have knowledge of important facts bearing upon the corporate business the 
knowledge of such agents is the knowledge of the corporation, if acquired within 
the scope of the agency.” 

The case of McLaurin v. Ins. Co., 115 S. C. 59, 104 S. E. 327, is cited as 
“practically on all fours with the case at bar in many respects.” I do not at 
all so regard it. That case turned upon two issues: Whether the insured was 
in good health at the time of the delivery of the policy, and whether the solicit- 
ing agents and the general agent elected, in view of the knowledge of all of 
them as to the health of the insured, to decline her offer to return the policy 
and hold on to the notes. 

The theory upon which the knowledge of the agent is imputed to the prin- 
cipal is that it is presumed that as he acquired it in the course of his agency 
he will communicate it to his principal. That presumption in the present case 
must break down for the reason that the applicant died in less than an hour 
after the policy was delivered, rendering it impossible for the agent to have 
communicated with his principal. 

A further theoretical ground is that it would constitute an ‘inexcusable 
fraud upon the insured that the company should be allowed to insist upon the 
nonperformance of the condition precedent. It is difficult to comprehend how 
to hold the beneficiary to the contract entered into by the insured could con- 
stitute a fraud upon him or the beneficiary. 

It is proposed to be held that because an agent is intrusted with the function 
of delivering a policy upon payment of the premium, he possesses the implied 
power to change the conditions by which the exercise of that function is ex- 
pressly limited by contract. 

Such a holding, in my opinion, is to apply a different rule to the relation 
of principal and agent in the matter of insurance contracts, from that applied 
to every other relation of principal and agent. I do not think that the right 
of a principal in every other relation, to circumscribe the power of his agent, 
has ever been denied, particularly where the party dealing with the agent has 
express notice, as in the case at bar, of the limited power of the agent. It is 
difficult for me to comprehend how an authority raised only by implication can 
override an express stipulation in the contract, acceded to by the party claim- 
ing the implication, that such authority shall not exist. 


It has been held in many cases, and rightly I think, that a provision limit- 
ing the power of an agent has no sacrosanct character over any other provision, 
and like all of them, is itself subject to waiver by the company; but would it 
not be a most illogical and unjust conclusion that the company should be held 
to have waived a provision limiting the power of the agent, by reason of the 
act of the agent himself in doing what he was forbidden to do? If a principal 
should be held bound by. waiver or estoppel, simply by reason of the fact that 
the agent had exceeded his authority, there could not in any case be any virtue 
in the acknowledged right of the principal to limit the agent’s authority. 

If the agent has the power to waive the condition precedent that the ap- 
plicant shall not have consulted or been treated by a physician since the medi- 
cal examination, he is deciding upon the insurability of the applicant that which 
he is expressly inhibited from doing. The company has expressed its unwill- 
ingness to issue a policy under these circumstances; it has declined to issue 
it, and the applicant has agreed that it may not do so. May the agent then 
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bind the company to a different contract from what it proposed to enter into and 
which the applicant agreed that it shall not? 

I agree with Mr. Justice Blease in his conclusion that the cases of Cooley 
vy. Ins. Co., 153 S. C. 280, 150 S. E. 793, and Welch v. Ins. Co., 124 S. C. 492, 117 
S, E. 720, throw no light upon the issue of waiver which involves the authority 
of the local agent to bind the company by a contract that it did not propose 
to make; those cases were decided upon the ground that the good health of 
the insured was made a condition precedent to the consummation of the con- 
tract; in both cases the failure of that condition justified in the Cooley Case 
a directed verdict for the defendant and in the Welch Case a nonsuit; no issue 
of waiver was involved in either case. 

I do not agree with his statement that the Cooley Case “cannot be regarded 
as authority, because the other members of the Court concurred in the result 
thereof.” The directed verdict was sustained upon two grounds: That the 
insured was not in good health at the time of delivery of the policy, and that 
she had been attended by a physician within less than a year before the date 
of the policy. Mr. Justice Blease concurred in the result with no indications; 
Mr. Justice Graydon concurred in the result upon the authority of the Welch 
Case; Mr. Justice Carter wrote a concurring opinion, in the result, also upon 
the authority of the Welch Case; Mr. Justice Stabler concurred in the result 
and in concurring opinion of Mr. Justice Carter. So that four of the five 
justices have reaffirmed the Welch Case, and so far as the doctrine announced in 
that case is concerned, the Cooley Case can be regarded as authority. I rely 
upon the Welch Case as establishing the principle that the provision in the 
application was a condition precedent, and that is all. 

For a very clear statement of the distinguishing features of waiver and 
estoppel, in addition to that contained in 40 Cyc. 255, see Sovereign Camp v. 
Newsom, 142 Ark. 132, 219 S. W. 759, 14 A. L. R. 903, at page 919. From this 
it appears that in the present case there could have been no waiver, for that 
presupposes the existence of a valid contract; there could have been no es- 
toppel, for the reason that the only conduct on the part of the applicant which 
could possibly have been induced by the conduct of the agent was what the 
applicant knew by the terms of the contract he did not have any right to. 

It seems to me perfectly clear: 

1. That the company had the right by convention to establish the condi- 
tions upon which it would enter into a contract with the applicant. 

2. That the applicant is assumed to have agreed to those conditions when 
he signed the application. 

3. That the company had the right to establish the orbit of the agent’s 
authority. 

4. That the applicant is assumed to have had notice of these limitations 
when he signed the application. 

5. That it is conceded that the applicant consulted a physician and was 
treated by him between the date of the medical examination and the delivery 
of the policy. 

6. That there was a plain breach of the condition precedent to the effective- 
ness of the policy, which has not been waived by the company. 

7. That to deny the right of the company to treat the policy as not to have 
gone into effect, a right secured by contract, would be to impair the obligation 
of a contract, in violation of article 1, § 10, of the United States Constitution, 
and of article 1, § 8 of the State Constitution. 


PARKER vy. JEFFERSON STANDARD LIFE INS. CO. No. 13010. 
Supreme Court of South Carolina. Oct. 25, 1930. 


155 Southeastern Reporter 617. 
1, INSURANCE. 


Insurance contract, in case of uncertainty or ambiguity, must be liberally con- 
strued in favor of insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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2. INSURANCE. 

In absence of waiver or prevention of performance by one party through 
acts of other, insurance contract must be enforced in accordance with its meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Where insured did not give insurer due proof of disability until third year 
thereof, insured held not entitled to disability benefits for prior years, under life 
policy containing disability clause. 

The disability clause provided that, on receipt of due proof that in- 
sured had become wholly disabled by bodily injuries, the insurer would 
grant endowment for face value of policy, under which no premiums would 
be required, payable in ten equal annual installments, the first installment 
to be paid immediately on receipt of due proof of such disability. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

4. INSURANCE. 

Insured could not recover premiums paid after disability but before giving 
imsurer due proof thereof, under disability clause of life policy. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

Appeal from Common Pleas Circuit Court of Greenville County; W. H. Town- 
send, Judge. 

Action by John Williams Parker against the Jefferson Standard Life Insurance 
Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Wilton H. Earle, of Greenville, for appellant. 

Haynsworth & Haynsworth, of Greenville, for respondent. 

SmirH, A. A. J. 

On the 16th day of October, 1916, the respondent issued a policy of insurance 
upon the life of appellant in the sum of $5,000, payable immediately upon due, proof 
of the death of the insured, with total and permanent disability clauses as fdllows: 

“Upon receipt of due proof of the total and permanent blindness or deafness 
of the insured * * * or that he has become wholly disabled by bodily injuries, loss 
of reason or disease, and will be permanently, continuously and wholly prevented 
thereby from pursuing any and all gainful occupations * * * the Company, by en- 
dorsement in writing on this contract will, at the option of the insured, either (a) 
agree to pay for the insured the premiums which shall thereafter become payable 
during the continuance of such disability * * * or (b) The Company will grant an 
endowment for the face value of the policy, under which no premiums will be re- 
quired, payable in ten equal annual installments, the first installment to be paid 
immediately upon receipt of due proof of any such disability or incapacity.” 

It is not denied that on the 14th day of November, 1924, the appellant, as evi- 
denced by a notation on the policy, secured a loan thereon in the sum of $560, 
which was outstanding at the time of the trial, with interest paid to date; that on 
the 20th day of January, 1927, appellant became totally disabled within the con- 
templation of the disability clause of the policy; that not until the 2d day of April, 
1929, was any “due proof” of any such disability or incapacity presented to the 
company as expressly required by the plain terms of the policy; that annual pre- 
miums on said policy were voluntarily paid in full for the years 1927 and 1928 
without any notice or demand at those times for the intervening disability, or any 
act of declaration on the part of the insured indicating an intention to offer “due 
proof” thereof, or in any way to claim the same. Nor does anything whatever 
appear in the record upon which any claim of waiver could be even remotely 
predicated, and such doctrine is not invoked in this case in support of the action. 

The contention of the appellant is that, upon filing his claim in April, 1929, 
he is entitled to the accumulated annual installments of $500 each for the years 
1927, 1928, and 1929 under the endowment granted for the face value of the policy 
payable in ten equal annual installments and a refund of the premiums paid during 
the years 1927 and 1928, with interest thereon from the date of demand. 

Such claim having been denied by respondent, the appellant commenced this 
action to recover the same on the Ist day of January, 1929. The respondent ad- 
mitted the execution and delivery of the policy, and relied on the foregoing dis- 
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ability clause as a defense to the action. At the conclusion of the evidence, both 
parties submitted to the court, the Hon. W. H. Townsend presiding, motions for 
directed verdicts. 

The contention of the respondent was that, while admitting that the evidence 
showed a total and permanent disability for the three-year period within the con- 
templation of the provisions and conditions of the policy, yet, under the disability 
clause relied on, the first installment of $500 was only “to be paid immediately upon 
receipt of due proof” of the disability or incapacity; that it was admitted that such 
proof was not submitted until the 2d day of April, 1929; that under the express 
provisions of the policy the appellant could not recover more than the first install- 
ment of $500, which was offset by his indebtedness to the company, as set up in an 
amended answer; and that the appellant was not entitled to any refund of pre- 
miums. 

The presiding judge sustained the contention of the respondent and granted 
its motion for a directed verdict, from which order this appeal is taken and pre- 
sents the sole question as to whether, under the disability clause invoked. the notice 
given in April, 1929, only entitled the insured to the recovery of the first install- 
ment, or the three installments in a lump sum with a refund of premiums paid and 
interest from date of demand. 

[1] In the construction of insurance contracts, it is vitally essential that the 
courts do not ignore the fact that the primary object of all insurance is to insure, 
and that, in cases of doubt, uncertainty, manifest ambiguity, or susceptibility of two 
equally reasonable interpretations, since the language used is the selection and ar- 
rangement of the insurer, such contracts must be liberally construed in favor of 
the insured. Sample v. Insurance Company, 46 S. C. 491, 24 S. E. 334, 47 L. R. A. 
696, 57 Am. St. Rep. 701; Rawl v. Insurance Company, 94 S. C. 299, 77 S. E. 1013, 
145 L. R. A. (N. S.) 463, Ann. Cas. 1915A, 1231; McKendree v. Insurance Com- 
pany, 112 §. C. 335, 99 S. E. 806; Lumber Corporation v. Boston Insurance Com- 
pany, 133 S$. C. 472, 131 S. E. 22; Bolt v. Insurance Company, 156 S. C. 117, 152 
S. E. 766. 

[2] Yet the policy of insurance represents a solemn contract where the par- 
ties, legally capable of contracting, have voluntarily agreed upon their own terms 
and consented to their own conditions, and, in the absence of waiver or a pre- 
vention of performance by one party through the act of the other pursuant to a 
liberal construction in cases of doubt and ambiguity in favor of the insured, must 
be enforced in accordance with its plain meaning, and not violated or disregarded 
by the courts. Perkins v. Life Insurance Company, 93 S. C. 88, 76 S. E. 29. 


[3, 4] It is, indeed, difficult to conceive how provisions in a contract purporting 
to evidence the mutual intention of the contracting parties could be freer from 
doubt or ambiguity than those under consideration. The clause in question simply 
provides in plain, unmistakable language that, “upon receipt of due proof” by the 
company of the disability of the insured, the primary and initial act upon which a 
purely executory clause becomes operative, the company will, at the option of the 
insured, agree in writing indorsed on the policy to do one of two things, namely, 
to pay for the insured the premiums which shall thereafter become payable during 
the period of disability or will grant an endowment for the face value of the 
policy, under which no premiums will be required, payable in ten equal annual in- 
stallments, the first to be paid immediately upon receipt of due proof of the dis- 
ability or incapacity. 

If such construction of the clause be adopted as to warrant a recovery upon 
the theory of the maturity of the three installments in April, 1929, the date of the 
first submission of the “due proof” of disability, then it is plain that the insured 
could delay his proof until the end of the endowment period, or for any period 
during his life, and, upon his submission of proof of his disability at any such 
time, would be entitled to recover all paid premiums, the entire amount of the en- 
dowment in one sum, with interest from the date of demand. Such a view, wholly 
untenable, would deprive the insured of practically every legitimate object sought 


by a of the clause in the contract with the express consent of the 
insured, 


_ The reasonableness and validity of such notice requirements are not only recog- 
nized and sustained by the courts (Craig v. Insurance Company, 80 S. C. 151, 61 
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S. E. 423, 18 L. R. A. [N. S.] 106, 128 Am. St. Rep. 877, 15 Ann. Cas. 216) but 
furnish a proper administrative protection against imposition and fraud, which 
would be of little practical value if the notice and demand could be so long de- 
ferred as to prevent a timely and effective investigation of the claim. Such a con- 
struction as contended for would likewise render, in direct disregard of the ex- 
press agreement of the parties as plain as the apt selection of words can make it, 
uncertain the maturity date of the first installment, would completely ignore the 
contractual plan and obligation of granting an endowment for the face value of 
the policy in a specific number of “equal cnnual installments,’ and would require 
the insurer to pay in a lump sum what the parties have plainly agreed shall only 
be paid annually and in an amount each year not in excess of one-tenth of the 
face value of the policy. 

It is therefore quite evident that the liberal principles of construction adopted 
and applied by the court to contracts of insurance in this state cannot be properly 
invoked in support of the contention of the appellant. 


The judgment of the court is that the judgment of the circuit court be, and the 
same is hereby, affirmed. 


Cothran, Blease, Stabler, and Carter, JJ., concur. 


COGSDILL v. METROPOLITAN LIFE INS. CO. No. 13007. 
Supreme Court of South Carolina. Oct. 18, 1930. 
155 Southwestern Reporter 747. 
2. INSURANCE. 


Whether employment was terminated within meaning of group policy by em- 
ployee’s temporary absence held for jury. 

Although there was testimony to the effect that employer regarded em- 
ployee’s leaving as a severance of his connection with it as one of em- 
ployees and notified insurance company accordingly, and that status, upon 
subsequent employment, was that of a new employee, there was no tes- 
timony that employee had been notified that his employment was ter- 
minated while other testimony was to the effect that employee was absent 
about ten days for purpose of making a visit to relatives, and that in going 
away he had not quit employment, but immediately resumed work upon 
his return. 

‘For other cases, see Insurance, Dec. Dig. § 668[1].) 
3. INSURANCE. 

Interest on amount wrongfully withheld by insurer after payment may 
allowed as damages in action on policy from due date thereof. 


(For other cases, see Insurance, Dec. Dig. § 598.) 


4. INSURANCE. 

Insurer’s denial of liability rendered formal proof of death unnecessary and 
fixed due date for payment in case of liability. 

(For other cases, see Insurance, Dec. Dig. §§ 559[2], 598.) 
5. INSURANCE. sts 

Insurer was liable for interest on amount due on policy from date of com- 
mencement of action thereon, regardless of failure to file formal proof of death. 

Since no formal proof of death was necessary, in view of fact that 

insurer denied all liability and refused payment, insurer could not complain 

of requirement for interest on amount found due from date of commence- 

ment of action in accordance with verdict by which jury indicated that 

insured was entitled to interest. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

CoruRAN, J., dissenting. 

Appeal from Common Pleas Circuit Court of Union County; R. T. Wilson, 
Special Judge. 

Action by Mrs. Cora Cogsdill against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 


Judgment affirmed on condition that plaintiff remit certain amount; otherwise 
reversed and a new trial granted. 
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Carlisle, Brown & Carlisle, of Spartanburg, and J. A. Sawyer, of Union, for 
appellant. 

John K. Hamblin and Barron, Barron & Barron, all of Union, for respondent. 

STABLER, J. 

This is an action on a group policy of insurance issued by the appellant on 
the lives of the employees of the Woodruff Cotton Mills. The complaint alleges 
that on December 20, 1927, one Floyd Cogsdill died, being at that time an employee 
of the mill and insured under the policy; that the plaintiff was his wife and the 
beneficiary of his insurance; and that the defendant was indebted to her, under 
the terms of the policy, in the sum of $800 and interest thereon from the date of 
her husband’s death. The defendant answered, alleging that on September 12, 1927, 
Cogsdill’s employment was terminated and the insurance, theretofore in force on 
his life, automatically lapsed, and that the defendant was released from any fur- 
ther liability of any kind on account of such insurance. A further defense was 
that even if the insurance had been of force at the time of Cogsdill’s death, no 
proof of his death had been received by the defendant at its home office in the 
city of New York, as required by the terms of the policy as a condition precedent 
to the payment of any insurance thereunder. 

The case was tried at the September, 1929, term of the court of common pleas 
for Union county, before Hon. R. T. Wilson, Special Judge. At the close of all 
the testimony, the defendant made a motion for a directed) verdict which was 
refused by the court. The jury found for the plaintiff the sum of $670. Two 
questions only are presented by the appeal: (1) Did the court err in overruling the 
motion for a directed verdict? (2) Was interest recoverable on the amount of 
the insurance benefits from the date of the death of the insured, as charged by 
the court? 

As to the first question: The motion for a directed verdict was made upon the 
ground that the only reasonable inference to be drawn from the evidence was that 
Cogsdill was not covered by the group policy insurance at the time of his death on 
December 20, 1927, for the reason that his employment by the mill had terminated 
on September 14, 1927, and that he had not completed three months continuous em- 
ployment from the date of his re-emplayment on October 6, 1927, so as to make 
himself eligible, the same as a new employee, for insurance under the group policy 
according to its provisions. 

It is not disputed that Cogsdill was in the employ of the Woodruff Mills for a 
number of years prior to September 14, 1927, and at that date was covered, as such 
employee, by the group policy of insurance; that on that date he quit work and 
went away, but returned some days later and again became engaged in work at the 
mill. The plaintiff testified that her husband was absent from his work about ten 
days for the purpose of making a visit to relatives; that in going away for such 
he had not quit his employment, but immediately resumed work in the mill upon 
his return; that he had previously made similar visits while an employee of the 
mill: and that such visits were not unusual among the mill employees. Other 
testimony tended to show that Cogsdill worked in the mill as a doffer both before 
his visit and after his return. ‘There was testimony for the defendant to the effect 
that the mill regarded Cogsdill’s leaving as a severance of his connection with it 
as one of its employees and notified the defendant insurance company accordingly ; 
and that his status, upon his subsequent employment, was that of a new employee. 
There was no testimony that the mill notified Cogsdill that his employment. was 
terminated or attempt to exercise any right it might have had to discharge him. 

The trial judge, in refusing the motion, made the following clear comment: 

“T don’t believe the insurance company nor the mills had it in mind that no 
one should go on a visit, but that from morning after morning, day in and day out, 
during the year, they must be continuously on the job, and I think from this 
testimony there is a question of fact as to whether or not this party went on a 
visit or whether or not there was a termination of employment. I say, I think 
the jury will have to pass on that, because I can’t think continuous employment 
prevents one taking a visit, if there was a visit.” 

[1, 2] We think that the court was right in refusing to direct a verdict. In 
passing upon defendant’s motion he was bound to consider the testimony most 
favorably to the plaintiff. Under all the facts and circumstances as disclosed by 
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the record, he could not say, as a matter of law, that Cogsdill’s employment was 
terminated by his leaving the mill, and correctly submitted that question to the 
jury. 

As to the second question, exception is taken to the charge of the trial judge 
that the plaintiff would be entitled to recover interest from the date of insured’s 
death on any amount the jury might find to be due her under the policy. 


[3-5] Where the amount to which the plaintiff is entitled is wrongfully with- 
held by the insurer after payment is due, interest on such amount may be allowed 
as damages in an action on the policy, to be calculated from the time when such 
amount is due and payable. The policy here provided that payment should become 
due upon receipt by the company of due proof of the death of the insured. No 
formal proof of death was made, but the company denied all liability and refused 
payment, thus rendering such proof unnecessary and fixing the due date for pay- 
ment in case of liability. The evidence does not disclose the date of the defend- 
ant’s denial of liability, but clearly such denial was made before the commencement 
of the action. By their verdict, the jury indicated that the plaintiff was entitled 
to interest; but under the charge of the court, they computed the interest from 
the death of the insured, December 20, 1927. In view of these circumstances, the 
appellant cannot complain if it be required to pay interest on the amount found, 
from the date of the commencement of the action, January 25, 1928, instead of 
from an earlier date. We think, therefore, that the appellant should have remitted 
to it on the judgment rendered the interest on $600 at 7 per cent. from December 
20, 1927, to January 25, 1928, which amounts to $4.08. 

It is therefore the judgment of this court that unless the plaintiff remits upon 
the record, within ten days after the filing of the remittitur, the sum of $4.08, the 


judgment is affirmed for $665.92. 
Blease and Carter, JJ., and Mendel L. Smith, A. A. J., concur. 
Cothran, J. (dissenting). 


There is no material dispute as to the facts in this case. Prior to September 
14, 1927, the insured had been working as a doffer in the spinning room of the cot- 
ton mill. He and his wife were at that time occupying a house in the mill village. 
On September 14th he secured his time from the mill office; was paid off; he had 
the outside check him out of his house which he vacated; he had his household 
goods loaded on a wagon and moved to the house of a Mr. Hall, where they re- 
mained two months in storage under an arrangement with Mr. Hall; he and his 
wife then went to the home of his father in an adjoining county, where they re- 
mained for ten days; during that time the insured was not working in the mill; on 
his return to the mill he made arrangements to board with Hall where his 
household goods were stored and continued to board there for about two months; 
on October 4th he went to the overseer of the spinning room and asked for a job; 
on October 6th he was put to work as spare help, not his regular job as doffer; 
later he moved into a house in the mill village, not the one vacated in September; 
report of his re-employment was not immediately made to the insurance company 
for the reason that he would not under the policy be again eligible for insurance 
until the expiration of three months’ employment, though it was later. 


Upon several occasions the insured had left the mill and each time pursued 
the same course of reporting his departures to the mill officials and upon his re- 
turns securing a new certificate of employment. It seems to me that no other 
reasonable inference could have been drawn from this evidence than that the in- 
sured severed his employment with the mill on September 14th without any indica- 
tion on his part of a desire to return and with no obligation to re-employ him in 
case of his return. When he did return in October and secured new and different 
employment, he became subject to the terms of the policy which made him in- 
cligible for insurance until after the expiration of three months. 


The employment of the insured, so far as the evidence shows, was for an in- 
definite time and may have been terminated at the will of either party. 39 C. J. 
71. Like any other contract, it may have been terminated by agreement of the 
parties or by their consent, either express or implied. 39 C. J. 76. When the 
insured acted as he did and the mill canceled his employment and so notified the 
insurance company, the implication of mutual consent was as clear as it could 
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possibly have been. During the interval of his absence, could any act of his have 
been charged to the employer? 

In Douglas v. Ins. Co. (Mo. App.) 297 S. W. 87, it was held, quoting syllabus: 

“Servant’s connection with service ceases when he leaves; especially if he 
leaves of his own accord. * * * After a servant has left the service, the only way 
in which he can return to it is by making a new contract with the employer, who 
can receive him back or not as he sees fit.” 

In the case at bar it seems that the servant did everything that he could have 
done to terminate the employment; under the circumstances there was absolutely 
no obligation on the part of the mill to give him re-employment upon his return, 
which seems to be conclusive of the issue whether his employment had ceased. 

In Knudsen v. Benn (C. C.) 123 F. 636, 637, the court said: 

“When a servant leaves, * * * the connection of the servant with the service 
ceases, and this is especially so when the employee leaves of his own accord. He 
has the right to do so if he demands higher wages, and the demands are not com- 
plied with by the employer. He may leave, but if he does he has no right to in- 
sist upon re-employment, * * * he has no further interest in the service * * * He 
has left the service, and the only way he can return to it is by making a new con- 
tract with the employer, who may receive him back or not, as he sees fit.” 

The policy provided that “upon termination of active employment, the insur- 
ance of any discontinued employee under this policy automatically and immediately 
terminates and the company shall be released from any further liability of any 
kind on account of such person.” 

If the insured made application for his time, received a check for it as “ending 
September 12-17-27,” presented it to the treasurer, received the money, gave no- 
tice of vacating the house he was living in, moved his household and stored them in 
another house, left the village with his wife and went into another county to the 
home of his father, I do not see what else he could have done to terminate his em- 
ployment; all without any intimation of his intention to return. 

The fact that he stored his goods while away may have indicated a purpose 
to return, of which the mill had no notice; but such uncommunicated intention not 
agreed to by the mill could not maintain the continuity of his employment. That 
he himself considered the employment terminated is shown by his application for 


= acceptance of employment of a different character and location in a different 
ouse. 


The policy also provides: 

“Re-employment will be classed as new employment in accordance with para- 
~ pai and will be subject to the issuance of a new certificate ;” 

And: 

“Each new employee of the employer shall be insured hereunder on the basis 
upon which the insurance on the employees was originally granted, such insurance 
to take effect as and from three months from the time such new employee enters 
the employment of the employer and begins work.” 

It appears also, in corroboration of the foregoing conclusion, that the name of 
the insured was taken off of the pay rolls, the insurance company notified of his 
withdrawal, and a deduction made by the insurance company on account thereof; 
all in consequence of the conduct of the insured which should estop his beneficiary 
from claiming the insurance. 

I think therefore that the defendant’s motion for a directed verdict should 
have been granted. 


WINTERS MUT. AID ASS’N, CIRCLE NO. 2, v. REDDIN. 
No. 729. 
Court of Civil Appeals of Texas. Eastland. Oct. 10, 1930. 
Rehearing Denied Nov. 7, 1930. 
31 Southwestern Reporter (2d) 1103. 


1. INSURANCE. 


Loss of feet and total disability insured against related to insured’s occupa- 
tion at time of sickness or injury resulting in loss or disability. 
Certificate in mutual aid association provided that in event insured 
became totally and permanently disabled because of sickness he should 
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receive certain disability payments, and in event insured while in good 
standing suffered loss of both eyes, hands, or feet he would be paid cer- 
tain disability benefits. Application for membership recited that insured’s 
occupation was that of barber. Insured claimed loss of use of both feet 
due to fallen arches, disabling him from pursuing either occupation of 
barber or farmer in which he was partly engaged, and that he knew no 
other occupation. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

2. INSURANCE. 

Loss of feet and total disability insured against held not to relate alone to 
occupation named in application for insurance. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

3. INSURANCE. 

Evidence that insured was employed as barber, as indicated in insurance 
contract, and received injuries when so employed made prima facie case for 
recovery of indemnity against total disability to follow occupation as barber. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. INSURANCE. 
“Loss of two feet” insured against is shown by proof of loss of use of 
feet. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

5. INSURANCE. 

“Use” of feet by barber obtaining insurance against loss of feet related to 
insured’s occupation as barber or other occupation in case of change. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

6. INSURANCE. 

“Total and permanent disability” insured against will not be strictly in- 
terpreted to exclude ability to do anything whatever required in occupation of 
insured. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

7. INSURANCE. 

“Total disability” insured against exists if insured is unable to perform 
material duty necessary in following his occupation. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

8. INSURANCE. 

Evidence that insured was unable to continue occupation as barber raised 
question for jury whether insured suffered loss of feet and total and permanent 
disability. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

9. INSURANCE. 

That insured claiming loss of feet and total and permanent disability per- 
formed some substantial part of work of his occupation is not conclusive of his 
ability to do so. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

10. INSURANCE. ; . 

Charge that loss of use of feet means impairment of use disabling insured 
from successfully following pursuit requiring use of feet held improper as per- 
mitting recovery for temporary loss of use. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

11. INSURANCE. 

Loss of use of feet insured against to be equivalent to loss of feet must 
be permanent “loss of use.” 

(For other cases, see Insurance, Dec. Dig. § 527.) 

12. INSURANCE. 


Charge to find total disability if insured was disabled from successfully 
“following occupation” held not erroneous because using word “successfully.” 
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Words “following occupation” have been defined to mean something 
more than doing one or more acts pertaining thereto, but involves idea 

of continuity and doing of all essential to business in which party is 

engaged. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

15. INSURANCE. 

Insurance contract not expressly making constitution and by-laws of insurer 
part thereof controlled over amendment to constitution and by-laws conflicting 
therewith. 

(For other cases, see Insurance, Dec. Dig. § 152[2].) 

16. INSURANCE. 

Amendment to constitution and by-laws of insurance association must be 
construed as operating prospectively. 

(For other cases, see Insurance, Dec. Dig. § 54.) 

17. INSURANCE. 
Forfeitures of insurance contract are not favored. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


18. INSURANCE. 
« Insurer had burden of proving insurance contract was forfeited for false 
representations in health certificate. 


(For other cases, see Insurance, Dec. Dig. § 646[3].) 


Appeal from District Court, Mitchell County; Fritz R. Smith, Judge. 

Action by J. E. Reddin against the Winters Mutual Aid Association, Circle 
No. 2. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Beall, Beall & Beall, of Sweetwater, and O. L. Parish, of Ballinger, for ap- 
pellant. 

Thomas & Coffee, of Big Spring, for appellee. 

FUNDERBURK, J. 

Citizens’ Mutual Aid Association, an alleged unincorporated association, on 
December 10, 1923, issued to J. E. Reddin a certificate of membership therein. 
The certificate contained the recitation that his membership was based upon 
his application, “which application is filed in the office of the Citizens Mutual 
Aid Association of Winters, and made a part of this contract, and in accord- 
ance with the by-laws of the Association.” The application, among other things, 
stated that the age of the applicant was forty-two years, and that his occupa- 
tion was that of barber. The certificate of membership also contained the fol- 
lowing relevant provisions: 

“B. In the event of the Insured becoming totally and permanently disabled 
because of sickness while in good standing and before having reached the age 
of 65 years, will be paid $1.00 for each member in good standing at the time 
of such total disability, not to exceed $1,000.00. 

“C. In the event of the Insured, while in good standing, suffers the loss of 
both eyes, both hands, both feet, or any two of the above members, such mem- 


ber will be paid $1.00 for each member in good standing at the time of such 
loss, not to exceed $1,000.00.” 


About January 1, 1926, the association was merged with another similar as- 
sociation, and thereafter conducted under the name of Winters Mutual Aid As- 
sociation, Circle No. 2. Subsequent to the merger, upon calls for three assess- 
ments of $1 each, claimed to be in arrears, Reddin remitted the amount claimed, 
accompanying same with a health certificate, dated May 21, 1927, among other 
things stating: “I am in good health at this time and free from any disease 
which would prevent me from obtaining life insurance, and that my eyes and 
limbs are normal.” This suit was afterwards brought by said J. E. Reddin 
against Winters Mutual Aid Association, Circle No. 2, seeking to recover upon 
said certificate for an alleged injury, occurring about December 15, 1928, through 
which he lost the use of both feet “due to fallen arches”; it being further al- 
leged that “his said feet are in such condition that they, nor either of them, 
can be used for the ordinary and practical purposes for which feet are ordinarily 
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used, and that \plaintiff has lost both of his feet within the meaning of Clause 

C of the membership certificate,” etc. ‘There were further allegations to the 

effect that the condition of his feet was caused by sickness, resulting in his 

being permanently and totally disabled, within the meaning of Clause B of said 

certificate. In the same connection it is alleged: 

“That plaintiff is not an educated man, and has earned his living in the past 
partly in the occupation of a barber, and partly by farming, and the condition 
of his feet forever prevent him from pursuing either occupation, and he knows 
no other occupation he could follow with his feet in the condition they are 
i 

Among the defenses of the defendant, in addition to general and special ex- 
ceptions and a general denial, were: (1) That the constitution and by-laws of the 
Citizens’ Mutual Aid Association were part of the contract of insurance and 
.contained a provision for subsequent amendment binding upon the members, 
and also a provision that the issuance of any new certificate should automatically 
cancel a former certificate. That after Citizens’ Mutual Aid Association was 
taken over by appellant, the constitution and by-laws were so amended as to 
define the loss of feet and total disability in such way as to preclude any right 
of recovery by insured upon the alleged facts, and that a new certificate had 
been issued and properly mailed to the insured, thus having the effect of 
cancelling the certificate sued on. (2) That insured had become delinquent in 
the payment of dues and had been reinstated because of certain representations 
as to his health, and that his eyes and limbs were normal, which it was alleged 
were false representations, resulting in the forfeiture of his rights under the 
certificate. (3) That material misstatements were made in the original ap- 
plication, having the effect to avoid liability under the contract. 

The case was tried with a jury, and the judgment is based upon the follow- 
ing special issues and the jury’s findings thereon: 

“Issue No. 1: Has the plaintiff, J. E. Reddin, lost the use of both of his 
feet? Answer yes or no. Answer: Yes. 

“Issue No. 2: Is the plaintiff, J. E. Reddin, totally disabled? Answer yes 
or no. Answer: Yes. 

: “Special Issue No. 1: (Requested by defendant) at the time plaintiff made 
his application for membership in the Citizens’ Mutual Aid Association of 
Winters, Texas, on December 10th, 1923, were his feet and limbs in normal 
condition at that time? Answer yes or no. Answer: Yes.” 

With respect to issue No. 1, the court instructed the jury as follows: 

_ “You are instructed that by the term ‘loss of the use of both of his feet’, 
is meant whether both of his feet are so affected as to impair the use thereof 
to such an extent that the said J. E. Reddin is unable to successfully follow the 
pursuits of a laboring man which require him to stand or walk on his feet.” 

In connection with issue No. 2, the court charged the jury: 

“If you find from the evidence that the said J. E. Reddin is suffering from 
impairment of his feet of such nature and to such extent as renders him unable 
to perform all labor and work necessary to be done to enable him to success- 
fully follow the occupation of a tenant farmer and to render him unable to per- 
form all labor and work necessary to enable him to successfully follow the oc- 
cupation of a barber, and as to render him unable to perform all the work and 
labor necessary to enable him to successfully follow any and all other sub- 
stantial occupations open to a laboring man, and which he would be able to 
follow were it not for the condition of his feet, then the said J. E. Reddin is 
totally disabled within the meaning of the above question; but if the said J. E. 
Reddin is able to perform all the work and labor necessary to enable him to 
follow the occupation of a tenant farmer, or the occupation of a barber, or of 
any other substantial occupation open to a laboring man which he would be 


able to follow were it not for the condition of his feet, then he is not totally dis- 
abled.” 


From a judgment for plaintiff based upon the foregoing findings, the de- 
fendant prosecutes this appeal. 


Appellant brings up thirty-seven assignments of error, under which is as- 
serted forty points or propositions. No discussion of each separate point could 
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be confined within reasonable space. We therefore overrule without discussion 
each and all of appellant’s contentions other than those hereinafter mentioned. 

Appellant, by its proposition No. 11, insists that the evidence showed con- 

clusively that the insured had not lost the “use” of his feet, as that term is gen- 
erally understood, and that therefore the court should have given a peremptory 
instruction as requested by it. By its twelfth proposition it is contended that 
the evidence conclusively showed that plaintiff was not totally and permanently 
disabled, and hence the peremptory instruction should have been given as re- 
quested. If it were conceded that the undisputed evidence showed that plain- 
tiff had not lost his two feet, it would not follow that a peremptory instruction 
should have been given. It is likewise true that, if it were conceded that, as 
a matter of law, there was no total disability, a peremptory instruction would 
not be warranted upon the basis of such fact alone. Only if both of said 
propositions be sound does it follow that a peremptory instruction would have 
been justified. But, waiving the inadequacy of each proposition singly to pre- 
sent a question of error, we will consider both together in order to determine if, 
as a matter of law, we can say that the evidence showed that plaintiff had not 
lost the use of both feet and had not become totally and permanently disabled. 

[1-3]The words “loss of both feet,” and “totally and permanently disabled,” 

as employed in the certificate of membership, are not defined by the contract, nor 
is the ordinary meaning of the words in any way restricted or qualified. The 
application for membership, expressly made a part of the contract, states the 
occupation of the insured to be that of a barber; but the contract does not ex- 
pressly purport to indemnify him against the “loss of two feet” or against be- 
coming “totally and permanently disabled,” only in his occupation as a barber. 
But we think that particularly the provision as to total and permanent dis- 
ability must be construed as relating to some one or more, or to all occupa- 
tions. To hold that it referred to any and all occupations would be giving the 
contract a construction not required by the phraseology employed, and one that 
would no doubt do violence to the rule requiring such contracts to be construed 
most strictly against the insurer and in favor of the insured. We are inclined 
to the view that the loss and disability against which the indemnity is provided 
in this contract relate to the occupation in which the insured is employed at 
the time of the sickness or injury resulting in the loss or disability. That same 
does not relate alone to the occupation named in the application is, we think, 
persuasively indicated by the fact that the contract does not prohibit or restrict 
a change of occupation. But, for the purpose of determining the question now 
presented, it may be regarded as immaterial whether any other occupation than 
that of a barber comes within the purview of the contract. The contract, by 
its terms shows the insured to be employed in the occupation of a barber. 
There is testimony to show that he was employed, at least partially so, in that 
occupation when he claimed to have received his injuries. A prima facie case 
is made, we think, by a showing of these facts, sufficient to entitle the insured 
to the promised indemnity against permanent and total disability to follow his 
occupation as a barber. 

[4, 5] “Loss of two feet” is shown by proof of the loss of the use of two 
Modern Order of Praetorians v. Taylor, 60 Tex. Civ. App. 217, 127 S. W. 
“Use” is thus employed, we think, as relating to the insured’s occupation 

asa barber, or other occupation, in case he had changed from that of a barber. 
There is nO more reason or logic in giving the term a strict and literal meaning 
than is the case with the term “total disability,” hereafter noticed. Although 
insured may be able to make some use of his feet, if he has practically lost 
their use to the extent required to enable him to follow the occupation of a 
barber, he brings himself within the meaning of the term “loss of two feet.” 


[6, 7] With reference to “total and permanent disability,” the words will 
not be given so strict and literal interpretation as to exclude the ability to do 
anything whatever required in the occupation of the insured. Commonwealth 
Bonding & Casualty Co. v. Bryant (Tex. Sup.) 240 S. W. 893. Rather the 
recognized test is: Have the injuries “rendered the insured substantially unable, 
in the exercise of ordinary care, to perform every material duty pertaining 
to his occupation”? Id. The language quoted, it must be admitted, itself re- 
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quires interpretation. Does it mean that for total disability to exist there must 
be an inability to perform any of the material duties pertaining to his occupa- 
tion? Or, does it mean that, if there is any one or more of such material duties 
which he is unable to perform, although there be others which he can, yet 
total disability exists? ' We think the latter must be held to be the correct in- 
terpretation of the rule as thus laid down by the Supreme Court. That con- 
struction of the language seems necessary to make parts of the same opinion 
consistent with each other. Also, it is believed that the Supreme Court, in 
adopting the opinion of Judge Ryan in Great Southern Life Insurance Company 
v. Johnson (Tex. Com. App.) 25 S.W.(2d) 1093, 1097, so construed its former 
holding. In the last-named opinion the test of total disability is said to be that 
it “exists if he [i. e. the insured] is unable to do any substantial portion of the 
work connected therewith.” In other words, in occupational insurance, pro- 
viding indemnity against total disability, such total disability exists if the in- 
sured is unable to perform any one or more material duties necessary to be 
performed in following his occupation. The indemnity thus provided is not 
one “against loss of income but against loss of capacity to work.” Great South- 
ern Life Insurance Co. v. Johnson, supra. 


[8, 9] Recurring now to the question of the propriety of a peremptory in- 
struction, there was evidence to support a finding that appellee was still pur- 
suing his occupation as a barber when he suffered the alleged loss and dis- 
ability. Insured testified: “I tried to work and would work a little while and 
had to quit. I tried to barber over here for a man and I would work a few 
hours, maybe until 4 o’clock, and would have to quit, and I cannot get about 
on my feet to do any work only just for a short time, for a! few hours, then I 
would have to quit. * * * At night the pain is so great I cannot sleep * * * 
until maybe 10 or 11 o'clock. * * * I have not tried to barber since the 
15th of December, 1928. * * * I have had several to ask me to work and I 
refused. I could be making $60.00 a month. I could be working every Satur- 
day if I could stand on my feet.” We think the evidence raised questions for 
the jury, both as to loss of feet and total and permanent disability. The fact, 
even if undisputed, that insured did perform some substantial part of the work 
of his occupation, is not conclusive of the question of his ability to do so. As 
said in Fidelity & Casualty Co. v. Joiner (Tex. Civ. App. writ refused) 178 S. W. 
806, 809: “It not infrequently happens that one suffering from injuries to his 
person performs duties pertaining to his occupation which he is wholly unable, 
in the reasonable and proper sense, * * * to perform.” 


[10, 11] Appellant next contends that the court, over objection, gave an in- 
correct definition of the term, “loss of the use of both feet,” in connection with 
special issue No. 1. This instruction is set out in full in the foregoing statement. 
It is argued that the instruction warranted the jury in finding that insured lost his 
feet, based only upon evidence showing a mere temporary loss of the use of them. 
We believe the instruction is subject to this criticism. Although, as already said, 
loss may be shown by proof of the loss of: use, yet we think “loss of use,” in order 
to be the exact equivalent of loss of feet, must be a permanent loss of the use. 
Modern Order of Praetorians vy. Taylor, supra. Whether or not this error must 
result in a reversal of the case is dependent upon whether or not the judgment is 
properly and independently supported on the other ground of total disability. A 
further complaint as to the use of the word “successfully” will be disposed of by 
what is said next following. 


[12-14] Complaint is likewise made of the court’s instruction given in con- 
nection with special issue No. 2, relative to the meaning of “total and permanent 
disability.” The instruction complained of. is likewise quoted in full above. Of the 
questions raised relative to the correctness of this instruction we deem it neces- 
sary to notice but one. For the reason already mentioned, consideration of the 
same may be limited to that portion referring to the occupation of a barber. In so 
far as it relates to other occupations it was more favorable to appellant than to 
appellee, except perhaps with reference to the single point presently to be men- 
tioned. What has already been said with reference to total disability would lead 
logically to the conclusion that there was no error in the instruction in question, 
unless it exists by reason of the use of the word “successfully.” The use of the 
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word “impairment” was not the choicest diction, but the qualifying words “of such 
nature and to such extent as renders him unable to perform all labor and work 
necessary to be done,” etc., requires “impairment” to be understood in the same 
sense as “loss of the use of,” which latter expresses more exactly the meaning in- 
tended. There is, however, a question of some difficulty presented. in the contention 
that the use of the word “successfully,” as qualifying “follow” (the occupation of 
a barber), was more onerous on appellant than required by law. It is insisted that 
ability to follow an occupation is not the same as ability to successfully follow such 
occupation. Or, stated another way, that total disability to follow an occupation 
is not to be tested by whether one can or cannot successfully follow such occupa- 
tion. We recognize that in a sense the insured may not have successfully followed 
his occupation, even if he had suffered no disability. If the word was understood 
in that sense, there could be no doubt it was error. But if thus used it would have 
been so irrelevant to anything before the court or that was submitted to the jury, 
that we are unable to adopt the view that the jury understood the word in any 
such sense. We think rather the only meaning which the jury could have attached 
to the word as so used was the same as if the court had said “to enable him to 
succeed in following the occupation of a barber,” etc. In that sense the same 
thing, no doubt, would have been implied if the word had been altogether omitted. 
What does it mean to follow an occupation? As said in Monahan v. Supreme 
Lodge, 88 Minn. 224, 92 N. W. 972, 974: “ ‘Following any occupation’ means 
something more than the doing of one or more acts pertaining thereto. They in- 
volve the idea of continuity, and involve, also, the doing of all of those things 
which are an essential part of the work or business in which a party is engaged.” 
It was not necessary that a man should be disabled to the extent that he has not 
sufficient physical power to follow an easy occupation and to perform some slight 
service, although under great disadvantage and while suffering great bodily pain. 
Giving to the words “follow the occupation of a barber” such meaning, which we 
think should be done, the word “successfully” is redundant, and may be treated as 
surplusage, as it really adds nothing. We are not unmindful that it should be 
given some meaning, if possible; but we are not required to go to absurd lengths 
in order to do so, nor upon the whole thereby to give the contract a construction 
less favorable to the insured than to the insurer. We are therefore of opinion 
that there was no error in the instruction. We are further of opinion that a com- 
plete and independent support of the judgment is afforded by the jury’s finding 
upon special issue No. 2, from which it follows that the error in the instruction 
noted above relative to issue No. 1 becomes immaterial and harmless. 

[15, 16] It is further our opinion that, as disclosed by this record, appellant did 
not have or exercise any power to change the terms of the contract of insurance 
by amendment of its constitution and by-laws. We do not construe the contract to 
expressly make the constitution and by-laws.a part thereof. The amendments in 
question are in conflict with the terms of the certificate. In such case the express 
terms of the contract control. See Sweetwater Progressive Mutual Life & Acci- 
dent Association v. Allison (Tex. Civ. App.) 22 S.W.(2d) 1107, and authorities 
there cited. Also, the amendments would have to be construed as operating pros- 
pectively and would therefore not affect the certificate in question. Id. 

_ [17, 18] Appellant also complains of the refusal of the court to submit ar 
issue as requested calling for a finding as to whether insured had forfeited his 
membership because of alleged false representations made in the health certificate 
given as a prerequisite to his reinstatement as a member. The evidence was so whol- 
ly wanting upon one fact necessary to make out this defense that we are of opinion 
there was no error in refusing to submit the same as an issue. The assessments 
which the contract obligated the insured ta pay were those “levied by the di- 
rectors of the association.” There was no evidence that the directors levied the 
assessments in question. Forfeitures are not favored. Appellant had the burden 
of proof to show the forfeiture. 

_ Being of opinion that the record discloses no reversible error, we think the 
judgment of the trial court should be affirmed, and it is accordingly so ordered. 
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MID-CONTINENT LIFE INS. CO. v. HUBBARD. (No. 8487.) 
Court of Civil Appeals of Texas. San Antonio. Nov. 5, 1930. 
Rehearing Denied Dec. 3, 1930. 
32 Southwestern Reporter (2d) 701. 
1. INSURANCE. ' 

Insured’s disability held to excuse default in furnishing proof thereof, under 
clause waiving life insurance premium. 

Policy in question provided that after one annual premium has been 
paid, and before default in payment of any subsequent premium, if insured 
furnish proof that he has become wholly disabled, then beginning with 
anniversary of policy following such proof insurer will waive premium. 
(For other cases, see Insurance, Dec. Dig. § 362.) 

2. INSURANCE. 

Clause waiving life insurance premium on proof of disability must be con- 
strued, not technically, but with entire policy, and facts of case. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Clause waiving life insurance premium on anniversary of policy following 
proof of disability held to waive premium which, although originally payable in 
January, was postponed until May. 

Evidence showed that annual premium was due on January 13, subject 
to 31-day period of grace, and that within such period, insured obtained 
extension of premium obligation until May 13, by giving his note therefor. 
On February 15 he became totally and permanently disabled, causing his 
death on May 27, without having paid note. Insured’s disability also 
also caused failure to give proof thereof during his lifetime. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


Appeal from District Court, Bexar County; F. Stevens, Judge. 

Action by G. B. Hubbard, administrator of the estate of Claude Dowel 
Hubbard, deceased, against the Mid-Continent Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 


Hicks, Hicks, Dickson & Bobbitt and Fred H. Sims, all of San Antonio, and 
Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, Okl., for appellant. 


Soest Rogers & Lewis and L. L. Morrison, all of San Antonio, for appellee. 
Sir, J. 


On January 13, 1927, appellant life insurance company issued its policy upon 
the life of Claude Dowel Hubbard, who paid the first annual premium thereon 
at the time. The second annual premium was due and payable on January 13, 
1928, subject to the usual 31 days’ grace, at the expiration of which, under the 
terms of the contract, said premium became due, absolutely, and it was provided 
that in case of default in such payment on or before the expiration of said 
grace period the policy should lapse. During said period, however, on February 
6, 1928, in consideration of a small cash deposit, and the execution and delivery 
to the company of his promissory note (designated in insurance parlance as a 
“blue note”) payable on May 13, 1928, Hubbard obtained an extension of the 
premium obligation until said date. Before the maturity of the note, on Feb- 
ruary 15, Hubbard became totally and permanently disabled, and as a result of 
the disability died on May 27, of the same year. In contemplation of this sort 
of contingency, it was provided in the insurance contract that: 


“After one full annual premium shall have been paid upon this Policy and 
before a default in the payment of any subsequent premium, if the Insured 
shall furnish the Company with due proof that he has since such payment * * * 
become wholly disabled, * * * then 


“1. Waiver of Premium: Commencing with the anniversary of the policy 
next succeeding the receipt of such proof, the Company will on each anniversary 
waive payment of the premium for the ensuing insurance year.” 


Upon the refusal of the company to pay the amount of the policy after 
insured’s death, appellee, G. B. Hubbard, as administrator of the insured’s 
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estate, brought this action upon the policy and to recover judgment for principal 
and penalties provided for in the policy. ar 

Appellant contested the suit, alleging, as stated in its brief: __ ; 

“(1) that the policy automatically ceased to be a claim against it on May 13, 
1928, claiming that the same had lapsed and terminated on said day because 
of the non-payment of premium, (2) denying the total disability of the insured, 
(3) denying that the insured was relieved of furnishing proof of disability, (4) 
alleging that the waiver of premium payment provided for in the policy was a 
premium commencing with the anniversary of the policy next succeeding the 
receipt of proof of disability, which in this case would be the premium due 
January 13, 1929, and (5) offered to return the blue note for cancellation and 
requested the return of the insurance policy for cancellation. 

It is conceded that the insured was in default upon his blue note at the time 
of his death, but payment thereof was tendered by appellee upon the trial of the 
cause. 

It is also conceded that insured did not give appellant notice of his disability, 
but shortly after his death such notice was given by appellee. The trial court 
found that insured’s failure to make proof of his disability was due to his inca- 
pacity to do so, and that this fact relieved him of that obligation. 

{1] As has been seen, it was stipulated in the policy that after payment of 
the first annual premium and before default in the payment of any subsequent 
premium, if the insured should furnish the company with due proof that he 
has since such (first) payment become wholly disabled, then “commencing with 
the anniversary of the policy next succeeding the receipt of such proof, the 
company will, on each anniversary, waive payment of the premium for the 
ensuing insurance year.” It is conceded that insured had paid the “first annual 
premium,” wherefore that condition in said stipulation had been met. Nor was 
insured in “default in the payment of any subsequent premium” at the time 
his disability arose, since the company had agreed to extend the time of pay- 
ment of the renewal premium to a date beyond that time. So, that condition of 
the waiver clause was also met. The next condition, that the insured should 
furnished the company with due proof that he had since such first payment 
become disabled, was not met, literally. This default was due to insured’s 
disabled condition, and the trial court properly held that this contingency 
excused him from performing that condition. Ins. Co. v. Le Fevre (Tex. Civ. 
App.) 10 S. W. (2d) 267, writ dismissed; approved in Bank vy. Ins. Co., 160 Tenn. 
551, 26 S. W. (2d) 135; Ins. Co. v. Clark (Tex. Civ. App.) 256 S. W. 969 (writ 
refused); Ins. Co. v. Fann (Tex. Civ. App.) 269 S. W. 1111 (writ refused). So, 
all the conditions were therefore met requiring the company “on each anniversary 
of the policy” to “waive payment of the premium for the ensuing insurance year.” 
Thus we approach the controlling factor in the case, to wit: The construction of 
that waiver clause, as applied to the peculiar facts of the case made. 


[2] The policy was dated and issued on January 13, 1927. The first anniver- 
sary of that date was on January 13, 1928; the next was on January 13, 1929. 
The insured’s disability was incurred between the last two dates, on February 
15, 1928. Looking solely to those dates, the waiver clause would be construed 
to apply to the premium due on January 13, 1929, since that was the anniversary 
of that date “next succeeding” the date of insured’s disability. Under that 
construction the waiver would not apply to the premium for the second year, 
which normally matured on January 13, 1928, and but for the extension of the 
time of its payment would have become due, absolutely, 31 days after said date. 
But the waiver must be construed, not technically, or solely by its own language, 
but with reference to the whole policy and all its provisions, as well as to the 
peculiar facts of the case. And it must be construed liberally towards avoiding 
a forfeiture and effectuating its purpose, to wit, the payment of the amount 
Stipulated, at the death of the insured during the life of the policy. Ins. Co. v. 
Johnson (Tex. Civ. App.) 235 S. W. 650. 

[3] The contingency which was intended to put the waiver in operation was 
the disability of the insured. That contingency actually happened while the 
policy was in full force, at a time when no premium was due, and under circum- 
stances which excused the insured from the obligation to give the company notice. 
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By this combination of events the company became obligated to waive payment 
of subsequently accruing premiums. Should this waiver apply to the premium 
for the second year, payable by the original agreement on January 13, 1928, but 
the maturity of which had been postponed by agreement of the parties to May 
13, 1928? If so, the company was obligated to pay. the policy at the death of 
the insured. But if the waiver related to payment of the premium for the third 
year, maturing January 13, 1929, then appellant’s defense is good, since that 
would leave the blue note, covering the second year’s premium, past due and 
unpaid, and its payment not waived, at the time of the insured’s death. It is 
upon that construction that appellant rests its defense. 

We think the construction insisted upon by appellant is unreasonable and 
contrary to the intention of the parties as manifested by a rational survey. of the 
whole contract. Obviously, that intention was that in event the insured be 
injured or fall ill, and as a consequence unable to carry on his business or affairs, 
he would be relieved of the obligation to pay any premiums subsequently to 
become due, so long as he was incapacitated by his disability; that if he became 
incapacitated his income would cease, and his resources, if any, be required to 
sustain him in his illness; wherefore, his payment of insurance premiums should 
cease. Such was the obvious intention of the parties, gathered from. the four 
corners of the contract. But when, at what juncture in the relation of the 
parties, should this suspension of payments begin? Should it operate upon the 
payment of the premium next due, or should it be postponed to the second such 
premium to become due? Obviously it was the intention that the moratorium 
begin at once upon the happening of the direful contingency which was to set 
it in operation; or, at most, within a reasonable time thereafter, since the require- 
ment of prior proof of loss had been eliminated from the case. More obviously 
still was it the intentoin that the waiver should operate upon the annual premium 
next due, that it was not to pass around that premium and seize upon the second 
one to become due. 

Appellant stresses the language of the waiver clause by which it is provided 
that in the contingency which happened here, then “commencing with the 
anniversary of the policy next succeeding the receipt of proof the company will 
on each anniversary waive payment of the premium for the ensuing insurance 
year.” Appellant argues very ably that the word “anniversary” must be given 
controlling significance in construing this clause, and insists that the obligation 
to waive could not become operative until the next anniversary date of the 
policy, January 13, 1929, or upon any premium except that for the third year, 
which would have become due on said date. But we think that the construction 
inconsistent with the obvious intention of the parties as disclosed by the contract, 
when viewed in the light of the case made here. 

For here, by express agreement, the premium for the second year did not 
mature prior to the date of insured’s disability, or until three months thereafter, 
and under the terms of that agreement, as expressed in the blue note, “all rights 
under the policy shall be the same as if the premium had been promptly paid 
when due.” In short, the insured became disabled while the policy was in full 
force and effect, and this contingency set in operation the waiver which, under 
a reasonable construction of the policy, was clearly intended to apply to all 
unpaid annual premiums not then due under the terms of the policy as modified 
by the solemn agreements of the parties to the contract. Ins. Co. v. Bowen 
(Tex. Civ. App.) 102 S. W. 163, writ of error refused; Royal Fraternal Union v. 
Stahl (Tex. Civ. App.) 126 S. W. 920, 921, and authorities previously cited in this 
opinion. 

Judgment is affirmed. 


CHARETTE v. PRUDENTIAL INS. CO: OF AMERICA. 
Supreme Court of Wisconsin. Nov. 11, 1930. 
232 Northwestern Reporter, 848. 
1. INSURANCE. 


In construing contracts, such as life insurance policies, words should be given 
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common, not technical, interpretation, according to common and approved usage, 
unless inconsistent with manifest intent (St. 1929, § 370.01(1). 
(For other cases, see Insurance, Dec. Dig. § 146[2].) 
3. INSURANCE. 
Where policy is ambiguous, construction favorable to insured will be given. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) - 
4. INSURANCE. 

Clause denying recovery, if insured’s death resulted “from having been engaged 
in aviation or submarine operations or in military or naval service in time of war,” 
held ambiguous; hence permitted recovery, where insured, temporarily operating 
another’s airplane, met death in fall. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

Appeal from a judgment of the Circuit Court for Milwaukee County; Walter 
Schinz, Circuit Judge. 

Action by Lilly Charette against the Prudential Insurance Company of Am- 
erica. Judgment for plaintiff, and defendant appeals—[By Editorial Staff.] 

Affirmed. 

Action on a life insurance policy commenced October 18, 1928; judgment for 
plaintiff entered February 4, 1930. Defendant appeals. 

Lines, Spooner & Quarles, of Milwaukee (Howard A. Hartman and H. Wil- 
liam Ihrig, both of Milwaukee, of counsel), for appellant. 

Harvey A. Malig, of Milwaukee, for respondent. 

Fow Ler, J. 

The action is to recover on a life insurance policy containing a clause for ad- 
ditional payment of $2,000 in case of death by accident, which clause contained the 
following exception: 

“Provided, however, that no Accidental Death Benefit shall be payable if such 
death resulted from suicide—whether sane or insane; from having been engaged in 
aviation or submarine operations or in military or naval service in time of war; or 
from a state of war, riot or insurrection; or, directly or indirectly from bodily 
or mental infirmity or disease in any form.” 

The only question involved is that of liability under the accident clause. 

The insured met death in the fall of an airplane. He was not in the business 
of aviation or of operating airplanes. He had owned an airplane for a time the 
summer previous to the accident, and had apparently learned, or thought he had, 
to operate a plane. The only witness was a Mr. Rollins, who had landed in 
presence of the insured from a solo flight in a plane owned by himself and his 
brother. The deceased, Charette, criticized his landing, and offered to show him 
how to improve it. Charette and Rollins got into the plane, and Charette took the 
controls and took off. After rising and flying a mile, the plane struck a cross 
wind, went into a tailspin, and came down in Milwaukee Bay, drowning Charette. 
Charette had sole control of the plane at all times during the flight. 

The application upon which the policy was issued contained, among others, the 
following questions, to both of which the applicant answered “No”: “Do you 
expect to take aerial flights or submarine voyages within the next year, either for 
pleasure or for business?” “Are you now or have you any intention of becoming 
connected with the military or naval service, either regular or reserve?” 

_ The appellant claims that the language of the exception, “having been engaged 
in aviation,” exempts it from liability for a death resulting from either operating 
a plane or riding in a plane as a passenger. The respondent claims that the policy 
covers death resulting from any aviation accidents, whether to passengers in or 
operators of airplanes, except those occurring “in time of war.” These claims are 
broader than the particular facts involved require us to determine, as the deceased 
was not a passenger, but they are stated because courts have ruled differently 


upon them, and their differing rulings indicate that the provision under construc- 
tion is ambiguous. 


_ [1] The main contention of appellant’s may be briefly stated as follows: The 
Primary rule of construction is that all words and phrases shall be construed ac- 


cording to the common and approved usage of the language, unless such con- 
struction would be inconsistent with the manifest intent of the parties. This is the 
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rule for statutory construction given by section 370.01 (1), Stats., but it applies 
with equal force to the construction of contracts, if the word “parties” be sub- 
stituted for the word “Legislature” in the statute. The common, rather than the 
technical, interpretation should be given to the language used. Sands v. Kaukauna 

’. P. Co., 115 Wis. 229, 91 N. W. 679. Appellant urges under this rule that any 
one in an airplane is “engaged in aviation,” and with stronger reason that the word 
“operations” refers batk to aviation as well as to the word “submarine,” and 
makes one who is operating an airplane “engaged in aviation operations.” 

[2] One of the main contentions of respondent is that the adverbial phrase 
“in time of war” refers back to the predicate phrase “having been engaged,” and 
thus excludes all peace-time aviation and aviation operations from the exception. 
But appellant contends that by common usage adverbial phrases are placed in 
juxtaposition, as nearly as can be, to that which they qualify. Consequently, by 
common usage, the phrase “in time of war” refers to that nearest it which it may 
reasonably be inferred to qualify, which in this instance is the phrase “in military 
or naval service.” This is the doctrine of the last antecedent approved and applied 
in Jorgenson y. Superior, 111 Wis. 561, 87 N. W. 565. The statement there is 
that, “relative and qualifying words, phrases and clauses are to be applied to the 
words or phrase immediately preceding, and are not to be construed as extending 
to or including others more remote, unless such extension is clearly required by a 
consideration of the entire act.” This was said with reference to construction of 
a statute, but, like section 370.01(1), it applies with equal force to construction of 
contracts. The respondent also urges in this connection that the punctuation re- 
quires reference of the phrase “in time of war” to the predicate phrase, but ap- 
pellant answers that it is very seldom that construction hinges on punctuation, and 
that it is never a very forceful consideration. Respondent seeks to fortify its 
contention in this respect by urging that separating the excepting clauses by semi- 
colons indicates an intent to except four distinct classes of accidents: Those re 
sulting from (1) suicide; (2) activities in waging war; (3) war, riot, or insur- 
rection; (4) infirmity or disease, each of which as a whole covers a single idea or 
proposition, and indicates that “in time of war” was meant to qualify the whole 
class. ‘To which appellant answers that it is a familiar rule of construction that 
each word and phrase in a clause construed should be given meaning. The con- 
struction contended for by respondent would render the phrase “in aviation or sub- 
marine operations” meaningless, as without that phrase, under the construction 
contended for, the clause would have precisely the same meaning as with it. Ap- 
pellant also suggests in this connection that propounding the two questions above 
quoted in the application for insurance negatives respondent’s idea that the excep- 
tion phrase was not intended to be limited to “time of war.” as there is no express 
or implied limitation of the questions to wartime. To which it might properly be 
replied, if one “engaged in aviation” or “aviation operations” was intended to mean 
as contended for by appellant, why put any question concerning aviation at all, as 
everybody so engaged is excluded under that construction, and the questions are 
without significance ? 

Respondent also contends that the phrase “engaged in” implies occupation or 
continuous activity as distinguished from a single act. It has often been so held 
in construing ‘ante and acts requiring licenses of one “engaged in business.” 
Nashville, ete., Ry. Co. v. City of Attalla, 118 Ala. 362, 24 So. 450; State v. Rober- 
son, 136 N. C. 587, 48 8S. E. 595. Appellant responds that the phrase “engaged in” 
has been held to ni to a single act in construing an ordinance imposing a penalty 
against a person who is “engaged in shooting,” and that it will be so held whenever 
the context indicates that single acts should be included. Smith v. State, 50 
Ala. 159. 

This summary of counsels’ arguments, which is not intended as complete, 
indicates quite clearly that the meaning of the exception clause involved is not 
free from doubt, and that forceful reason may be given for each construction 
contended for. The decided cases which construe the precise and similar pro- 
visions are about equally divided in support of the respective contentions of the 
parties and reason in support of their views much as counsel have done here. The 
precise clause was construed in Peters v. Prudential Ins. Co., 133 Misc. Rep. 780, 
233 N. Y. S. 500, and by the Supreme Court of Florida in Price v. Prudential Ins. 
Co., 124 So. 817. The Peters Case involved a passenger and the Price Case an 
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operator. Both held that a passenger is not within the exception, but the Price 
Case held that an operator is within it. Masonic Ins. Co. v. Jackson, 200 Ind. 472, 
164 N. E. 628, 61 A. L. R. 840, holds that a passenger is not “engaged in aviation.” 
Benefit Ass’n Ry. Employees v. Hayden, 175 Ark. 565, 299 S. W. 995, 57 A. L. R. 
622, holds that a passenger is not “engaged in aeronautics.” The phrase “partici- 
pating in aeronautics” has been construed to include a passenger in Meredith v. 
Business Men’s Acc., etc., Ass’n, 213 Mo. App. 688, 252 S. W. 976; Travelers’ Ins. 
Co. v. Peake, 82 Fla. 128, 89 So. 418; Bew v. Travelers’ Ins. Co., 95 N. J. Law, 533, 
112 A. 859, 14 A. L. R. 983. “Participating in aeronautic activity” was held to 
include one who after operating a plane in flight was struck by the propeller on 
alighting in Pittman v. Lamar Life Ins. Co. (C. C. A.) 17 F. (2d) 370, and not to 
include a passenger so struck in Tierney v. Occidental Ins. Co., 89 Cal. App. 779, 
265 P. 400. 

[3,4] This brings us to the point of saying that some members of this court 
would say that, construing the language of the provision itself, the deceased is 
within the exception and some would say that he is not. But all are agreed that 
the situation is one for application of the familiar rule that, where a provision of an 
insurance policy is ambiguous, where it is doubtful whether it should be construed 
in favor of the company or the insured, that construction will be given which is 
favorable to the insured. If an insurance company, in writing its policy, fails 
so to write a provision as to indicate with reasonable certainty what it means by 
it, it has not just cause for complaint that the provision is given a reasonable 
construction contrary to its contention, although its contention may also have rea- 
son to support it. The court will not in such case do any fine or precise balancing 
of reasons or splitting of hairs to uphold its contention. 

The judgment is affirmed. 
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FIRE 


QUEEN INS. CO. OF AMERICA v. MYER MILLING CO. No. 8730. 
Circuit Court of Appeals, Eighth Circuit. 
Sept. 15, 1930. 
43 Federal Reporter (2d) 885. 
5. INSURANCE. 

Insurance contract is to be construed strictly against insurer who prepared it 
and liberally in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

8. INSURANCE. 

Whether both parties intended latently ambiguous fire policy to cover entire 
building, and not merely certain part thereof, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

9. INSURANCE. 

Reformation of fire policy in equity was unnecessary, where parties’ intent was 
ambiguously evidencd by written contract. 

Reformation would have been proper if written contract did not at 
all evidence real intent of contracting parties. 

(For other cases, see Insurance, Dec. Dig. § 143[7].) 

10. INSURANCE. 

Conditional payment by two companies of entire fire loss to become absolute 
only on insured’s failure to recover from third company held not to preclude in- 
sured, suing third company, as not “real party in interest” (Rev. St. Mo. 1919, 
§ 1155). 

After fire which damaged whole building, one of three companies in 
which building was insured refused to pay loss except on part of building, 
claiming remaining portions were not covered by its policy. Thereafter 
agent for two other companies paid total amount of insured’s claim, less 
amount which third company admitted owing, taking, however, insured’s 
note promising to pay to said agent, one day after collection from third 
company of proceeds of policy, amount constituting third company’s pro 
rata share of fire loss if entire building were insured. 

(For other cases, see Insurance, Dec. Dig. § 624[2].) 

Appeal from the District Court of the United States for the Eastern District 
of Missouri; Charles B. Faris, Judge. 

Action by the Meyer Milling Company against the Queen Insurance Company 
of America. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Lyon Anderson, of St. Louis, Mo. (Harold F. Hecker and Leahy, Saunders 
& Walther, all of St. Louis, Mo., on the brief), for appellant. 

Harry L. Thomas, of Kansas City, Mo. (Dudley D. Thomas, Jr., of Carrollton, 
Mo., and E. C. Hartman and Fordyce, Holliday & White all of St. Louis, Mo., on 
the brief), for appellee. 

Before Stone and Van Valkenburgh, Circuit Judges, and Otis, District Judge. 

Oris, District Judge. 

The Meyer Milling Company, appellee here, owned a brick building at the 
northeast corner of Eighth and Howard streets in St. Louis, which was leased to 
and used as a trunk factory by the Rice-Stix Dry Goods Company. By fire walls, 
one running east and west through the building and the other north and south to 
the center of the building, it was internally divided into three sections. One ot 
these, the northeast section, on a certain fire map introduced in evidence was des- 
ignated as “Building A.” No street numbers were on the building, but it covered 
ground assigned, by the city’s house and numbering department, odd numbers on 
Howard street from 717 to 729, inclusive. Building A was on ground numbered 
723-729 Howard street. - 

The Queen Insurance Company of America, the appellant, on April 14, 1924, 
issued to appellee a policy of fire insurance in the amount of $24,000, the coverage 
in which was in the policy described as— 
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“On the * * * story composition roof brick building, including founda- 
tions, plumbing, electrical wiring and’ stationary heating, lighting and ventilating 
apparatus and fixtures thereon; also all permanent fixtures, stationary scales and 
elevators, belonging to and constituting a part of said building; occupied as mer- 
cantile, situated 723-9 Howard Street, City of St. Louis, State of Missouri. This 
insurance shall also cover under this item, if the property of the owner of building, 
door and window screens and storm doors and windows, belonging to above de- 
scribed building, while attached thereto or stored therein.” 

Other policies of fire insurance, admittedly covering the whole of appellee’s 
building, had been issued previously, one by the American Alliance Insurance 
Company and the other by the Superior Fire Insurance Company. 

A fire occurred in the appellee’s building February 13, 1925, damaging the whole 
thereof in the amount of $28,972.03. The damage to that part which on the fire 
map was designated “Building A” was $1,510.44. The claim of appellant is that 
its liability is only in that amount. That amount it tendered appellee before trial. 
At the trial it asked the court to instruct the jury to find for the plaintiff in the 
amount of $1,510.44, with interest. 

Of the two principal questions in the case, one is this: Did appellant insure 
the whole building or that part only designated in the fire map, Building A? 

After the fire, when appellant denied liability (except in the limited amount), 
the agent for the two other companies paid appellee the total amount of its claim 
against appellant, less the $1,510.44 which the appellant admitted owing, taking, 
however, appellee’s notes. Subsequently this agent was reimbursed by his prin- 
cipals for what he had thus paid, the agent turning over to his principals the notes 
appellee had given him. On these facts arises the second principal question in. the 
case, which is: Was the appellee in this suit, within the meaning of section 1155, 
R. S. Mo. 1919, a real party in interest entitled to sue as such? 

[1-5] 1. In connection with the first of the two principal questions, certain rules 
applicable to all contracts including contracts of insurance are to be kept in mind: 
First, if in the language used in a written contract there is no ambiguity, then 
matters extrinsic to the contract may not be considered in construing it. 13 Corpus 
Juris, 771. So if in a contract of insurance there is no ambiguity as to the cover- 
age, other evidence than the contract may not be received. 26 Corpus Juris, 77. 
Second, if in a written contract there is ambiguity, as in a contract of insurance 
as to the coverage thereof, at least if the ambiguity is a latent one, extrinsic evi- 
dence is admissible to discover the real intent of the contracting parties. 26 Corpus 
Juris, 77; Clark et al. v. Insurance Co., 8 How. 235, 246, 12 L. Ed. 1061; Scottish 
Union, etc., Ins. Co. v. McKone (8 C. C. A.) 227 F. 813, 815; Arlington Manufacur- 
ing Co. v. Insurance Co. (2. C. C. A.) 107 F. 662, 665; Still v. Insurance Co., 185 
Mo. App. 550, 553, 172 S. W. 625. Third, a written contract if ambiguous is to be 
construed most strictly against him who drew it; if a contract of insurance, against 
the insurer who prepared it and liberally in favor of the insured. 26 Corpus Juris, 
72; Liverpool, etc., Insurance Co. v. Kearney, 180 U. S. 132, 21 S. Ct. Jom 45-6. 
Ed. 460. 

[6] It is not contended that in the policy here there is patent ambiguity. To 
discover latent ambiguity it is, of course, necessary and for that preliminary purpose 
proper to go outside the instrument and to consider evidence, not yet to discover 
the real intent of the parties (which is a matter that must await determination that 
there is latent ambiguity), but to reveal the facts which existed when the words of 
the instrument were used, so that by comparing the words used with the facts it 
may be ascertained whether the words aptly fit the facts. 2 Corpus Juris, 1314. 
If they do not, then there is latent ambiguity. When that has been ascertained, 
extrinsic proof as to the real intent is competent. 

We illustrate the foregoing general observation thus: A enters into a written 
contract with B by which he agrees to sell and B agrees to buy A’s house for 
$5,000. There is no patent ambiguity in that contract. But the fact is, A has two 
houses. Proof of that fact shows a latent ambiguity in the written contract. It 
is then competent to prove by extrinsic evidence what house was really intended by 
A and B as the subject-matter of the written contract. For a similar illustration, 
see Lycoming Mut. Ins. Co. v. Sailer, 67 Pa. 108,112. 

[7] Now the policy here purported to insure “the * * * building, including 
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stationary heating apparatus * * *; also * * * elevators 
situated 723-9 Howard Street. * * *” Going to that location, one would find no 
building bearing the numbers 723-9 or any numbers, but by consulting city maps he 
would find these house numbers had been given certain ground at Eighth and 
Howard streets. There he would find a building, one integral structure, a “compo- 
sition roof brick building,” such as that described in the policy of insurance. He 
would find only a part of this building on ground to which numbers 723-729 had 
been assigned, the whole covered ground assigned numbers 717 to 729, inclusive. 
In the part standing on 723-729 he would find no “stationary heating * * * ap- 
paratus.” He would find in it no “elevators.” He would find, indeed, that this 
part as a usable building was in no sense a unit. There were not even stairways 
connecting its several floors. Externally this part was separated from adjacent 
parts only by imaginary lines. He would find, in other words, when attempting to 
apply the description in the policy to the facts, that in part that description, con- 
strued strictly, fitted one thing, to wit, a section or subdivision of the building, and, 
in part, it fitted another thing, to wit, the building as a whole. He would find in 
the policy two possible meanings, that is, ambiguity—a latent ambiguity, because 
only to be discovered on attempting to fit the description in the policy to the facts. 

[8] Since there was latent ambiguity in the language of the policy setting out 
its coverage, then certainly it was proper to take evidence as to what the parties 
really intended should be covered. And if there were any substantial evidence to 
support a finding that both parties (not only one of them) intended that the policy 
should cover the whole building of appellee, then the court below did not err in 
submitting that issue to the jury. We are not here concerned with the weight of 
the evidence on this issue, but with whether there was any substantial evidence justi- 
fying the submission of the issue. 

There was direct evidence (as well as circumstantial) as to what was the in- 
tention of the appellee. Appellant’s agent who solicited the business himself tes- 
tified that the only instructions he had from appellee were “to insure the building 
at the northeast corner of 8th and Howard.” Nothing was said to him which 
could possibly be construed as restricting the insurance desired to the so-called 
‘Building A” or to any subdivision of the whole building. By “the building at the 
northeast corner of 8th and Howard” appellee understood and meant the whole 
integral structure at that location. 

While there was direct evidence, the testimony of the same agent of appellant, 
that the appellant intended to insure only Building A, there were certainly circum- 
stances in evidence indicating an intention of insuring the whole building. The 
coverage in the policy of elevators and heating apparatus, already noted, none of 
which was in Building A, was one such circumstance. The amount of insurance 
written on the building, which very probably was greater than the whole value of 
Building A, was ancther. The reference in the coverage to “building” and the 
omission of any express restriction to a subdivision of the building were other and 
quite significant circumstances. In these alone was certainly substantial evidence 
that appellant intended to insure the whole building. There was then no error in 
submitting to the jury the issue whether the parties intended that the whole build- 
ing should be covered. 

[9] It was not a situation which required the appellee to proceed in equity for 
a reformation of the policy. Such a course would have been the proper one if the 
written contract did not at all evidence the real intent of the contracting parties. 
It was not a necessary course where the real intent was evidenced, but ambiguously, 
by the written contract. 26 Corpus Juris, 107. Appellant does not question this 
well established rule 

[10] 2. Assuming now that the policy here covered appellee’s entire building, 
we come to the second principal question in the case: Did appellee have any legal 
right either to sue for or to recover the excess beyond $1,510.44 of its loss which 
had already been paid to it by the agent of other insurance companies and for 
which its notes had been given. In a suit for that excess, was appellee the real 
party in interest? 

Section 1155, R. S. Mo. 1919, provides that: 

“Every action shall be prosecuted in the name of the real party in interest, 
except as otherwise provided in the next succeeding section; but this section shall 
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not be deemed to authorize the assignment of a thing in action not arising out 
of contract.” 

It is not questioned that one of the effects of this section is to defeat the main- 
ienance of an action by one who has no real interest in the result of the litigation. 

If upon the facts of this case the American Alliance Insurance Company and 
the Superior Insurance Company may be said to have acquired a right of contribu- 
tion from appellant as to the excess beyond $1,510.44 which appellee received it 
must be said we think that appellee had no interest whatever in that excess. 

Assume, for example, that two insurance companies, X and Y, have each in- 
sured against fire A’s house and that he has sustained a fire loss amounting to 
$10,000. X pays the full amount. Y pays nothing. A, having been fully indemni- 
fied, has no claim against Y and cannot maintain a suit against Y. But X has an 
independent cause of action against Y for $5,000 based on the right of contribution. 
And if X has paid, not the full loss, but $8,000, A, not having been fully indemnified, 
has a cause of action against Y, not for $10,000, the whole amount of his loss, but 
for $2,000. X has a cause of action against Y for $3,000, based on the right of 
contribution. X is not subrogated to Y’s liability to A beyond $2,000 because A 
has no claim as against Y for more than $2,000. 26 Corpus Juris, 456; Austin v. 
Insurance Co., 232 Mass. 214, 122 N. E. 382, 384: Home Insurance Co. vy. Railroad 
Co., 71 Minn. 296, 74 N. W. 140. Contribution and subrogation are fundamentally 
distinguishable, and those cases, such as Firemen’s Ins. Co. v. Bremner (8 C. C. A.) 
25 F. (2d) 75, 76, which hold that where an insured has been paid by an insurer 
only a part of a fire loss caused by a tort-feasor, the insured still may sue the tort- 
feasor for the whole loss, holding as trustee for the insurer what he recovers be- 
yond what the insurer has paid, have no application. In that situation the insurer 
has no independent claim against the tort-feasor. Even if the insurer has paid the 
whole loss, still the insurer has no independent claim against the tort-feasor. It is 
only subrogated to the claim of the insured, although, by statute, it may sue inde- 
pendently and in its own name. 

The cases, such as Firemen’s Ins. Co. v. Bremner, supra, dealing with subro- 
gation, and holding that where an insured has been paid a part of his loss by an 
insurer but still has some claim against a tort-feasor who caused the loss, he is 
2 real party in interest in a suit to recover the whole loss from the tort-feasor, 
rest that conclusion partly on the theory that “the right of action for the entire 
loss is Single and cannot be split and separately maintained by the owner and the 
various insurers who have paid parts of the loss.” But that theory does not fit 
facts from which the right of contribution arises. The cause of action for con- 
tribution which one insurer has against another does not come at all from the 
contract which the second insurer has with the insured but had a wholly different 
origin. It is “founded on principles of equity and natural justice.” It comes from 
“the application of principles of equity to the condition in which the parties are 
found in consequence of some of them, as between themselves, having done more 
than their share in performing a common obligation.” It is based on the theory 
of implied contract between all insurers against the same risk. 13 Corpus Juris, 
821, 822. So the causes of action of the insured for a balance due by one insurer 
and of another insurer for contribution are not one single cause, which is split, 
but two separate and independent causes. 

Appellant earnestly urges upon us this distinction between subrogation and 
contribution. But whether the distinction benefits appellant depends on the answer 
to this question: Did the American Alliance Insurance Company and the Superior 
Insurance Company unconditionally pay appellee that part of appellant’s liability 
to appellee which was not tendered to appellee, being the difference between $1,- 
510.44 and $10,225.42, the total amount of appellee’s original claim against appel- 
lant? If they did pay this difference, which was the whole amount in controversy, 
so that appellee was absolutely indemnified, they were entitled to contribution in 
that amount from appellant and appellee had no interest entitling it to sue. If they 
did not pay it unconditionally, they acquired no right to contribution. The testi- 
mony relevant to this matter was as follows: 

_ One Schmitz, who, at the time the several policies were written, was secretary 
of appellee and handled insurance matters for it, testified that the total loss, less 
$1,510.44, was not paid by other companies, although demanded of them, but that 
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it was advanced as a loan by one Felker, agent for the companies other than ap- 
pellant, being the agent who had written the policies. The payments were made 
by Felker’s personal check and appellee gave its note or notes to Felker for the 
amount advanced. It was the understanding of Schmitz that Felker was advancing 
this money, not for the insurance companies, but on his own account, that he might 
retain for his agency appellee’s insurance business. Felker, the agent, testified to 
the same general effect as to the transaction between appellee and himself. Accord- 
ing to his testimony, appellee gave him two notes which he held for a few weeks 
and then sold to the insurance companies, his principals. The president of the 
appellee company, Mr. Meyer, testified appellee had been paid its full loss, less 
$1,510.44, by the companies other than appellant and by Felker; that two notes were 
given Felker for the total amount advanced by him, which was $8,703.87; that this 
amount on the books of the appellee was divided between the American Alliance 
Insurance Company, which was credited with $4,747.57, and the Superior Insurance 
Company, which was credited with $3,956.30. The notes were for these amounts. 
One of the notes was in the form following: 


“St. Louis, Missouri, 
“February 18, 1926. 

“For Value Received, we hereby promise to pay to Arthur F. Felker, one day 
after collection from Queen Insurance Company of proceeds of Policy No. 1212, 
the sum of four thousand seven hundred forty-seven dollars and fifty-seven cents 
($4747.57), which said sum so last mentioned, without interest, we do promise to 
pay out of the proceeds of the collection of' said claim against the Queen Insurance 
Company when and if collection be made from them. 

“Meyer Milling Company. 
“By F. P. Meyer (Signed) President.” 

It was the further testimony of Mr.. Meyer that appellee had not employed at- 
torneys to institute and conduct this case and that the whole matter was a quarrel 
between insurance companies. 

Now, from all of this testimony it is perhaps possible to conclude that Felker, 
the agent, personally and voluntarily and without any previous understanding from 
his principals that he would be reimbursed by them, advanced out of his own funds 
$8,703.87 to appellee to be repaid him in the uncertain event the appellee would 
recover that amount from appellant, otherwise never to be repaid. That is a pos- 
sible conclusion, whatever strain it may place on credulity. But certainly also it is 
a possible conclusion, and the much more reasonable, that Felker made the advance 
to appellee for and on behalf of the insurance companies. That was the view of 
the trial judge who went even further when, in his charge, by way of comment on 
the evidence, he said: “It seems that the American Alliance Insurance Company 
and the Superior Insurance Company entered into an arrangement with the plain- 
tiff in this case, by which they paid it all the entire loss in this case, except $1510.44. 
I think there is but one conclusion to be drawn from what happened.” 


But the conclusion that the other insurance companies advanced to appellee the 
amount of its claim against appellant, less $1,510.44, and it is the most favorable 
to the appellant that can be drawn from the evidence, does not show in the com- 
panies other than appellant a right to contribution from appellant. They did not 
pay the whole loss, less $1,510.44. The advance of money which through their 
agent they made to appellee was not an absolute payment. It was a conditional 
payment only. It was to become absolute, as the notes taken show, upon the hap- 
pening of a possible future event, the failure of appellee to recover from appellant. 
This conditional payment obviously was made upon the theory that appellant might 
not be liable at all beyond its admitted liability, in which event the other companies 
would be bound to pay but would have no right of contribution. So appellee was 
not absolutely indemnified with the effect of losing its interest, except as to $1,- 
510.44, in its claim against appellant. 

Suppose that at the time the American Alliance Insurance Company through its 
agent advanced $4,747.57 to appellee, taking appellee’s note therefor, it had instituted 
suit against appellant for contribution. To sustain that suit it would have been 
required to prove it had unconditionally paid appellee the amount involved. Clearly 
it would not have proved that by proving it had advanced $4,747.57 to appellee which 
appellee was either bound or might be bound to repay. Appellant would have a 
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complete defense in any such suit. Appellant could contend and rightly contend 
that appellee had not been indemnified except in the event it should turn out that 
appellant was never liable at all for the $4,747.57 advanced. And proof that appel- 
lant was never liable, of course, would itself defeat the suit for contribution. The 
interest of the American Alliance Insurance Company in appellee’s claim against 
appellant for $4,747.57 (a part of its whole claim) comes into existence when the 
claim has been paid. Until that time, and therefore throughout the present case, 
appellee’s interest is undiminished. 

Appellant’s second contention, that appellee was not the real party in interest, 
must be resolved against it. 

The judgment below is affirmed. 


BROWN v. GIRARD FIRE & MARINE INS. CO. (No. 228) 
Supreme Court of Arkansas. Nov. 10, 1930. 
32 Southwestern Reporter (2d) 305. 
1. TRIAL. 

In action on policy, argument of defendant’s counsel that finding against 
defendant would be same as finding against agents held not improper, where 
testimony of plaintiff and agent was conflicting. 

The statement evidently meant that the verdict would necessarily 
imply that testimony of agent was untrue. The plaintiff denied having 
received written notice of cancellation or check in payment of unearned 
premium which agent testified had been sent him, and also denied that the 
agent had verbally notified him of cancellation. 

(For other cases, see Trial, Dec. Dig. § 121[2].) 

2. TRIAL. 

Argument, if improper, held harmless, where court instructed jury to disre- 

gard counsel’s statement. 


(For other cases, see Trial, Dec. Dig., § 133[6].) 


Appeal from Circuit Court, Randolph County; John C. Ashley, Judge. 

Action by J. Marion Brown against the Girard Fire & Marine Insurance 
Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

John L. Bledsoe, of Pocahontas, for appellant. 

Verne McMillen, of Little Rock, for appellee. 

McHanney, J. 

_ Appellant sued appellee on a policy of fire insurance for a loss sustained by 
him. Appellee defended on the ground that the policy had been canceled. Wells 
and Bates were the general agents for appellee at Pocahontas. Mr. Bates 
testified that on instructions from appellee he had canceled the policy and had 
notified appellant thereof, both by letter and in person about three weeks prior 
to the fire which destroyed appellant’s building. The case was submitted to a 
jury on instructions from the court, which are not complained of, which resulted 
in a verdict and judgment for appellee. 

During the course of the argument to the jury, counsel for appellee used this 
language: “If you find against the defendant it will be the same as finding against 
J.D. Wells and F. E. Bates, it will be the same as finding against your neighbors.” 
On objection being made by counsel for appellant, the court said: “Gentlemen 
of the jury what the attorneys may say is not evidence in the case. You get 
your evidence from the lips of the witnesses and the law from the instructions 
given you by the court. You should not consider any statement made by attor- 
neys for either party which are not borne out by the record. In arriving at your 
verdict you will base your verdict on the testimony given by the witnesses and the 
law as given by the court and-upon that alone.” 

[1, 2] This is the only assignment of error for a reversal of the case. We 
do not think this was improper argument, nor do we think it was prejudicial. to 
the appellant. What counsel evidently meant by the statement was that a verdict 
tor appellant would necessarily imply that the testimony of Mr. Bates was untrue. 
We think this was a legitimate argument based upon the testimony, as the 
appellant denied that he had received the written notice of the cancellation or 
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the check in payment of the unearned premium which Mr. Bates testified nad 
been sent him. Appellant also denied that Mr. Bates had verbally notified him 
of the cancellation in Pocahontas a short time after writing the letter notifying 
him of the cancellation, and the remarks of counsel were made with the view 
and hope that the jury would believe Mr. Bates instead of appellant. Moreover, 
conceding the argument to be improper, we are of the opinion that the remarks 
of the court in response to the objection cured any harmful effect it may have 
had. Ark. Short Leaf Lbr. Co. v. Wilkinson, 154 Ark. 455, 243 S. W. 819. 
Affirmed. 


WESTERN ASSUR. CO. et al. v. LARK et al. (No. 12586.) 
Supreme Court of Colorado. Oct. 20, 1930. 
292 Pacific Reporter 602. 
2. INSURANCE. 

Owner agreeing to issuance of fire policy to trustee for benefit of lumber 
company and owner indebted to company held entitled to have proceeds paid 
trustee for his benefit as well as for debt due lumber company. 

Owner gave bill of sale for building with agreement to retransfer to 
third party as security for debt due lumber company furnishing material, 
and agreed to assignment and issuance of fire policy to third party as 
trustee for use and benefit of owner and lumber company. Insurer con- 
sented to agreement and issued policy to third party. After fire loss 
the third party was paid amount due from owner to lumber company, 
and owner claimed benefit of balance of proceeds. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

In Department. 

Error to District Court, El Paso County; Arthur Cornforth, Judge. 

Suit by W. S. Lark and another against the Western Assurance Company 
and others. To review part of an adverse judgment, defendant named brings 
error. 

Affirmed. 

S. M. True, of Denver, for plaintiff in error. 

S. D. Brosius, of Pueblo, for defendants in error. 

ButLER, J. 

W.S. Lark and Milo B. Lark (called herein the plaintiffs) sued the Western 
Assurance Company (called herein the assurance company) on two insurance 
policies issued by that company. The Newton Lumber & Manufacturing Com- 
pany (called herein the lumber company) was made a defendant because it had 
an interest in the proceeds, and W. E. McClung was made a defendant because, 
it is alleged, although named in the policies as the insured, he was entitled to the 
proceeds merely as trustee for the plaintiffs and the lumber company. 

The court rendered judgment for $792.40 against the assurance company and 
in favor of McClung, as trustee, for the use and benefit of the lumber company 
to the extent of $328.39, and for the use and benefit of the plaintiffs to the 
extent of $464.01. The assurance company is here complaining of the judgment 
only so far as it is in favor of the plaintiffs. 

[1] This is purely a “fact case.” If the evidence was sufficient to support 
the finding in favor of the plaintiffs, we cannot reverse the judgment. 

There was evidence tending to show the following facts: 

The plaintiffs erected a building on leased land, purchasing the lumber from 
the lumber company. There being a balance due on the lumber bill, and the 
lumber company desiring security, an arrangement was made whereby the plain- 
tiffs gave to McClung a bill of sale of the building. McClung agreeing to 
retransfer the building to them upon payment of the balance due the lumber 
company. The insurance policies already issued by the assurance company to 
the plaintiffs were to be assigned to McClung, who was to act as trustce for 
the use and benefit of the plaintiffs and the lumber company. In case of loss, 
McClung was to pay to the lumber company, out of the insurance money, the 
balance due it on the lumber bill, and pay the remainder to the plaintiffs. The 
arrangement was explained to the agent of the assurance company, and he 
assented thereto, whereupon the policies were duly assigned to McClung. There- 
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after, pursuant to the same arrangement, the assurance company issued and 
delivered to McClung the two new policies upon which this suit is based. By 
arrangement with the agent of the assurance company, the lumber company paid 
the premiums upon the assigned policies and upon the new policies, charging to 
the plaintiffs, upon its books, the amounts so paid. After the fire, the loss was 
“adjusted” and McClung was paid the amount found by the assurance company 
to be due from the plaintiffs to the lumber company, which of course, included 
the amounts charged to the plaintiffs for the insurance premiums paid by the 
lumber company pursuant to the arrangement previously made with the assur- 
ance company. The amount so paid was $162.20. The parties, however, elim- 
inated all question concerning amounts by stipulating in the trial court that the 
amount owing by the plaintiffs to the lumber company was $328.39, and that the 
amounts specified in the judgment are correct. 

[2] As McClung had no personal interest in the destroyed property or in 
the insurance money, and the assurance company knew that he had no such 
interest, the payment must have been made to him only as trustee and in pur- 
suance of the trust agreement. The money so paid never was received by the 
plaintiffs, but presumably was paid by McClung to the lumber company. The 
fact that such payment was made corroborates the plaintiffs’ testimony that at 
the time of the assignment of the old policies and at the time of the issuance 
of the two policies in suit the assurance company knew of and assented to the 
trust agreement. Having known of and assented to that agreement when the 
policies were issued, the assurance company did not discharge its full obligation 
under the policies by paying to McClung the amount claimed to be due the 
lumber company, for, as we have seen, McClung was trustee, not only for that 
company, but also for the plaintiffs. 

[3] The evidence was sufficient to support the finding and the judgment. 
The fact that witnesses for the assurance company contradicted some of the 
testimony favorable to the plaintiffs goes only to the weight of the evidence, the 
determination of which was exclusively within the province of the trial court. 

The judgment is affirmed. 

Whitford, C. J.. and Adams and Burke, JJ., concur. 


FRAY v. NATIONAL FIRE INS. CO OF HARTFORD. No. 20287. 
Supreme Court of Illinois. Oct. 25, 1930. 
As Modified on Denial of Rehearing Dec. 10, 1930. 


173 Northeastern Reporter 479. 
2. INSURANCE. 
Interest of trustee under quitclaim deed and bill of sale transferring property 
for benefit of creditors held that of “unconditional sole owner” within fire policy. 

Trustee acquired title to property under quitclaim deed conveying 
property for benefit of creditors under a trust agreement. ‘Transfers were 
absolute on their face, and there was no defeasance clause in either deed or 
bill of sale or instrument of trust which gave trustee absolute power, 
directed him to sell property and to apply same for benefit of grantor’s 
creditors. In no event was grantor entitled to recover property. 

(For other cases, see Insurance, Dec. Dig. § 282[3].) 
3. INSURANCE. 
_ Generally trustee, though having no personal interest in property, has insurable 
interest. 

Any one having any legal interest in property can insure it as his own 
and in his own name without specifying nature of his interest, and what 
ever relation exists between him and cestui que trust, if such there be, is 
matter with which insurer is not concerned. 


(For other cases, see Insurance, Dec. Dig. § 115[2].) 
4. INSURANCE. 
Insurer cannot defend action on fire policy on ground insured is mere trustee 


for undisclosed beneficiary, where policy was issued to holder of legal title without 
inquiry and insured made no representation. 


(For other cases, see Insurance, Dec. Dig. § 282[3].) 
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5. INSURANCE. oh ; 
Trustee under quitclaim deed conveying property for benefit of creditors, 
though having no beneficial interest as creditor, had insurable interest. 
(For other cases, see Insurance, Dec. Dig. § 115[2].) 
7. INSURANCE. ; ; ‘ 
Insurer may, through its agent, waive proofs of loss without use of express 
words. 
Proof of loss may be waived by act of insurer’s agent and conduct 
inconsistent with intention to enforce strict compliance with conditions of 


policy, which conduct is calculated to lead insured to believe that company 
did not intend to require compliance. 


(For other cases, see Insurance, Dec. Dig. § 558[2].) 
8. INSURANCE. 

In action on fire policy, whether insurer through its agent waived proofs of loss 
held for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

9. INSURANCE. 

Testimony showing conversations between insured and insurer’s agent after 
sixty-day period within which to file proofs of loss held incompetent to establish 
waiver within sixty-day period. 

Insured suing to recover loss under fire policy alleged in declaration 
that insurer during sixty-day period for filing proofs of loss waived right 
to require proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

11. INSURANCE. 

In action on fire policy wherein insured alleged waiver of proofs of loss 
within sixty days, instructions on subject of waiver held not erroneous as not 
limiting waiver. 

Instruction in substance told jury that, if agent of insurer told plaintiff 
that as soon as fire marshal reported on loss company would adjust claim, 
such would constitute a waiver of formal proofs of loss, and in that event 
plaintiff would not be required to furnish such proofs, and also instructed 
jury that, while policy required plaintiff to furnish formal proofs if de- 
fendant through his agent induced plaintiff to believe that insurance would 
be adjusted and paid without proofs, plaintiff was not required to furnish 
such proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 

Appeal from Appellate Court, Third District, on Appeal from Circuit Court, 
Piatt County; Franklin H. Boggs, Judge. 

Action by Charles Fray against the National Fire Insurance Company of 
Hartford. From a judgment of the Appellate Court (255 Ill. App. 209) affirming 
the findings of the circuit court for plaintiff, but reversing judgment because of 
objection to form, with directions to enter a proper judgment for plaintiff, de- 
fendant appeals on a certificate of importance. 

Judgment of the Appellate Court affirmed. 

Carl S. Reed, of Monticello, and Hicks & Folonie, of Chicago, for appellant. 

Herrick & Herrick, of Farmer City, for appellee. ‘ 

Stone, J. 

This cause is here on appeal on a certificate of importance of the Appellate 
Court for the Third District. Appellant seeks to reverse a judgment of that 
court affirming the finding of the circuit court of Piatt county, though the judgment, 
by reason of objection to form, was reversed with directions to enter a proper 
judgment in favor of appellee in the sum of $1,500 and costs. 


This is an action on a fire insurance policy for loss occasioned by the destruction 
by fire of a store building and furniture and fixtures located in Mansfield, Ill. The 
declaration originally contained three counts, but the first was withdrawn from the 
jury. The second alleges, in substance, that on May 11, 1927, for a premium paid 
by appellee, appellant executed and delivered the policy of insurance set out in 
hec verba in the declaration and to expire May 12, 1928. It contained the usual 
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provisiOns included for the benefit of the insurer, among which were those provid- 
ing for the defeat of liability in case the interest of the insured in the property is 
not truly stated, or in case of incumbrance of the property by a mortgage, or a 
change of possession or interest except by death, and that the policy should be 
void “if the interest of the insured therein be other than unconditional and sole 
ownership” of the property insured. The. policy also provided that notice of 
loss should be given the insurer within six days from the day of the loss and a 
sworn statement proving the loss within sixty days from the date of the fire, which 
statement should contain the information therein required as to the time and cause 
of the fire, etc. This count also alleged that within sixty days after the fire 
appellant waived such verified statement. The building and its contents were des- 
troyed by fire October 3, 1927. The third count also charges waiver of the pro- 
vision for proof of loss within sixty days. 


Appellant filed a general and special demurrer, which was overruled. It then 
filed the general issue and three special pleas. The second plea set forth the pro- 
visions of the policy concerning the misrepresentation of any material fact or 
circumstance concerning the property or the interest of the insured therein, and that 
the policy should also be void if the interest of the insured in the property be other 
than unconditional and sole ownership. This plea also alleged that prior to the 
issuance of the policy the property was owned by one William Kersten and Cecil 
Kersten, his wife; that Kersten and his wife conveyed the property to appellee 
under a trust agreement, by which appellee held the title to both the real and per- 
sonal property in trust for payment of certain creditors of Kersten, the plea setting 
out the names of the creditors and the amount due each; that in the said trust agree- 
ment appellee agreed to keep the premises insured, and under it was to sell and 
dispose of the property according to his best judgment and apply the proceeds to 
Kersten’s debts; that by means of such conveyance and trust agreement, appellee 
was not, at the time of making or delivering the policy, nor thereafter, prior to 
the happening of the fire, the unconditional sole owner of the property or any part 
thereof. The third plea is similar to the second, and avers, in addition, that the 


interest of appellee in the property was not truly stated, but was misrepresented. 
Similar allegations were included in the fourth plea, which added that appellee had 


concealed from appellant his want of interest in the property and had not stated 
the same. 


Appellee filed a general demurrer to the special pleas, which was sustained, and 
appellant elected to abide its pleas. Evidence was heard before the court and a 
jury on the second and third counts of the declaration and the plea thereto of the 
veneral issue. As to the execution of the policy, its provisions, and as to the loss 
by fire, there is no dispute in the evidence. Nor is the value of the property or the 
amount of the loss disputed. Appellee’s evidence as to his interest in the property 
consists of a warranty deed from one A. G. Vaughn and wife and Curtis C. Curl 
and wife to William C. and Cecil Kersten conveying the real estate on which the 
building insured was situated and a conveyance of that property by a quitclaim deed 
from the Kerstens to appellee. The evidence also shows a bill of sale from Kers- 
ten to appellee of the furniture, fixtures, and other property contained in the build- 
ing. Appellant offered in evidence the trust agreement made at the time of the 
deeds referred to and described in the special pleas. On objection of appellee, its 
admission in evidence was refused. Appellant then offered to prove that the only 
title or interest of appellee under the quitclaim deed and bill of sale in evidence 
was that of trustee under the trust agreement offered in evidence by appellant. This 
offer of proof was refused. ; 


It appears from the evidence that the policy was issued by agents of appellant, 
who are known in the record as Vaughan & Curl, and whose place of business is 
located at Mansfield. Curl was present at the fire. Between 8 and 9 o’clock 
the next morning, appellee came to Curl’s office and talked with him about the fire. 
Curl made out a form of notice which he mailed to appellant, and told appellee 
there was nothing more for him to do until the company sent a form for proof of 
loss or sent an adjuster. Ten days later one J. L. Foster, representing appellant as 
adjuster, went to Mansfield, viewed the scene of the fire, and questioned Curl and 
appellee at the former’s office. It appears that in the loss notice made out by Curl, 
appellee, the insured, was designated a trustee. Foster inquired of appellee con- 





















































































































































































































































310 The Insurance Law Journal, Vol. 76 [Feb., 1931 





cerning that relation, and appellee produced the trust agremenet. Appellee and 
Curl testified that Foster then told appellee that he did not want to assume the 
responsibility, but would have to report the matter to the company with reference 
to how the draft should be drawn in payment of the loss, and also that the fire would 
have to be investigated by the fire marshal, and, when he received a report from 
the latter, he would come back and adjust the loss; that it would take about two 
weeks. These witnesses testified that he also said he would come back and settle 
the loss. The evidence shows no blank forms for making out a verified statement 
of loss were ever sent to appellee. Appellee’s testimony also shows that during the 
sixty days following the fire he had several conversations with appellant’s agents 
in Mansfield in which they told him they had heard nothing from the company or 
the fire marshal. In this he is corroborated by Curl. It also appears that on 
November 1 Curl called Foster on the telephone and was told hy him that he had 
not received any advice from the company in connection with the matter, which 
information Curl conveyed to appellee. On the same day Curl called the superin- 
tendent of the loss department of appellant at Chicago, and thereafter told appellee 
that appellant would take care of the loss just as soon as they got the fire 
marshal’s report. Foster, testifying for appellant, stated that he had no recollec- 
tion of the conversations of November 1 testified to by Curl and appellee, and 
denied that he told either of them that the fire would have to be investigated by 
the fire marshal or that he would come back and adjust the loss in about two 
weeks. He admitted his visit to Mansfield and that he questioned appellee, but 
testified that he did not remember the conversations. 

Over objection of appellant, the court also admitted testimony of conversations 
between appellee and Curl or Vaughan after the expiration of sixty days from the 
date of the fire. The subject of these conversations was that appellee on a number 
of occasions asked concerning his claim, and was invariably told by Vaughan or 
Curl that they had heard nothing from the company and that the fire marshal 
had found nothing. Curl stated that he thought there would be “something doing 
right away.” This testimony also showed that on April 24, 1928, Curl went to 
Chicago and had a conversation with a special agent and superintendent of the 
Joss department of appellant, and that he thereafter told appellee that it looked like 
the company was going to beat him out of it. The basis of the objection to this 
testimony was that the policy provided that proof of loss should be made within 
sixty days after the fire. The declaration alleged that appellant within such sixty 
days waived proof of loss, and that therefore evidence of conversations or matters 
occurring more than sixty days after the fire was incompetent and prejudicial 
under the averments of the declaration. These objections were overruled. 

At the close of appellee’s evidence, and again at the close of all the evidence, 
appellant moved for an instructed verdict. These motions were denied. The jury 
returned a verdict for $1,500, and judgment was entered thereon. As we have 
seen, the Appellate Court found the judgment correct except as to form, and re- 
versed it for that reason, and remanded the cause to the circuit court to enter a 
proper judgment for $1,500 against appellant. 


The claimed errors are that the special pleas, as well as the evidence offered 
on the trial and excluded, alleged and showed that appellee did not have the un- 
conditional and sole ownership of the property essential to the validity of the policy, 
and demurrers filed thereto should have been overruled, that the evidence did not 
show waiver of proof of loss, as required by the policy, and that the court im- 
properly instructed the jury. 

Concerning the point on the ownership of the property, appellant urges that, 
as appellee held the title to the property in trust for the creditors of William 
Kersten, he was not the unconditional owner of the property and did not have an 
insurable interest therein, and the policy was by its terms therefore void. On this 
point there arises the question whether a trustee who has no personal interest in 
the subject-matter of the trust, but who holds the same for the benefit of other 
persons, may in his own name insure the property and receive the proceeds in case 
of loss. That question has not previously been squarely presented to this court 
In Security Ins. Co. v. Kuhn, 207 Ill. 166, 69 N. E. 822, the insured in the fire 
insurance policy was the life tenant of the property insured, and was likewise a 
trustee under the will by which she took the life tenancy. In that case the insurer 
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defended on the ground that, the interest of the insured being only that of a life 
tenant, and being then 70 years of age, she was entitled to but a small share of the 
whole value. It was there held that, as the remainders were contingent and she 
was not only the life tenant, but the trustee, the entire legal estate, so far as that 
action was concerned, was vested in her, and she was entitled to the entire pro- 
ceeds of the policy, for the reason that, in an action at law, she must be regarded 
as the sole and unconditional owner in fee simple, although the property in her 
hands was, or the proceeds of the insurance were, impressed with a trust which 
a court of equity would compel her to execute. In Budelman v. American Ins. 
Co., 297 Ill. 222, 130 N. E. 513, the question was whether, under an executory con- 
tract for the sale of land, by provisions of which a deed was to be delivered when 
the contract was performed by the vendee, the vendor had an insurable interest 
in the buildings on the real estate described. It was there held that such a contract 
does not convey the title to the vendee, and he does not have an equitable title 
until he performs the acts necessary to entitle him to a deed, that the vendor’s 
interest was a legal interest, which was insurable, and that he had a right to sue on 
the policy and collect the proceeds of it, although such proceeds were impressed 
with a trust. In National Fire Ins. Co. v. Lumber Co., 217 Ill. 115, 75 N. E. 450, 
108 Am. St. Rep. 239, it was held that ownership of property is sole and uncon- 
ditional, within the meaning of a fire insurance policy, even though the owner has 
made a contract for the sale of the land, which at the time of the loss had not been 
performed. In the above cases the same conditions as to ownership of the property 
appeared. 

[1,2] Appellant bases its contention of want of insurable interest on the part 
of appellee in the property involved on two grounds, the first of which is that the 
original transactions between Kersten and appellee, being a quitclaim deed, bill of 
sale, and a declaration of trust, were, in effect. a mortgage, and for that reason 
appellee was not, under the terms of the policy, an unconditional and sole owner of 
the property involved. The conveyances were absolute on their face. There is no 
evidence, either oral or in the terms of the trust agrement offered in evidence by 
appellant, that appellee, who was cashier of the State Bank of Mansfield, was a 
creditor of Kersten, but the fact, as shown by the trust agreement set out in the 
special pleas and admitted by the demurrer to be correct, is that he was not. There 
was therefore no debt existing between Kersten and appellee. There was no 
defeasance clause in either the deed, bill of sale, or the instrument of trust as 
offered in evidence. By the latter appellee was given absolute power and direction 
to sell the property involved and to apply the same on the debts of Kersten. In 
no event was it possible for Kersten to recover the property. The title of 2 
trustee is commensurate with the powers given and the duties imposed upon him. 
\ppellee therefore was not invested with a mere power over the fee, but took the 
fee-simple title by the deed. Security Ins. Co. v. Kuhn, supra; Lawrence v. 
Lawrence, 181 Ill. 248, 54 N. E. 918; Green v. Grant, 143 Ill. 61, 32 N. E. 369. 18 

R. A. 381; Kirkland vy. Cox, 94 Ill. 400. The transaction does not fall within 

class of dealings where a deed absolute on its face is to be deemed a mort- 


[3-5] The second ground of claim of want of insurable interest is that, as the 


interest of appellee was that of trustee, and he, having no other interest 
whatever in the property, either as debtor or otherwise, was not entitled to insure 
the same in his name. The rule generally adopted in this country is that a trustee, 
though he have no personal interest in the property involved, may procure insur- 
ance on it. From early times in England it has been held that an agent, trustee, or 
consignee could insure, and it was not necessary that the insured should have a 
beneficial interest in the property. Lucena v. Craufurd, 3 Bos. & P. 75: Howard 
Fire Ins. Co. v. Chase, 72 U. S. (5 Wall.) 509, 18 L. Ed. 524; Swift v. Mutual 
Ins. Co., 18 Vt. 313; 2 Greenleaf on Evidence, 379; Lewin on Trusts and Trustees, 
383; Page v. Western Ins. Co., 19 La. 49. The rule generally adopted in this 
country is that any one having any legal interest in property can insure it as his 
own and in his own name without specifying the nature of his interest, and whatever 
relation exists between him and his cestui que trust, if such there be, is a matter with 
which the insurer is not concerned. Columbian Ins. Co. v. Lawrence, 10 Pet. 516, 9 
L. Ed. 512; Howard Fire Ins. Co. v. Chase, supra; King v. State Mutual Ins. Co., 7 
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Cush. (Mass.) 7, 54 Am. Dec. 683. In this case the declaration of trust required 
that appellee insure the property. Such was not for the benefit of Kersten, but for 
the cestui que trustent, who were his creditors. Where a policy is issued to the 
holder of the legal title without inquiry by the insurer as to whether any other 
person is interested in such property and no representations are made by the insured 
further than that he is the owner of the property, it is no defense to an action on 
the policy that the insured as a mere trustee for an undisclosed beneficiary. 
Rochester Loan Co. v. Liberty Ins. Co., 44 Neb. 537, 62 N. W. 887, 48 Am. St. 
Rep. 745; 14 R. C. L. § 231, p. 1055. 

We are of the opinion that the unconditional and sole ownership of the pro- 
perty, so far as the legal title is concerned, was in appellee, and he had an insurable 
interest in the property. The demurrer to the special pleas was properly sustained. 

[6-8] The second ground urged for reversal concerns the question of waiver. 
The declaration alleges that within sixty days following the fire appellant waived 
the provisions of the policy concerning proof of loss, which required that within 
sixty days a signed and verified statement should be made by the insured. It was 
incumbent, therefore, on appellee to show such waiver within such sixty days. We 
have referred to the evidence concerning such waiver. The only contradiction as to 
any of it is the testimony of the adjuster, Foster, who states that he does not re- 
member the conversation testified to by the witnesses Curl and appellee, and denies 
that he stated that the loss would have to be investigated by the fire marshal and 
that he would come back in about two weeks and adjust the loss. Appellant does 
not contend that Vaughan, Curl, and Foster were not its agents, nor is it contended 
that appellant would not be bound by the acts and statements of such agents if 
they tended to lull appellee into believing the company would not require formal 
proofs of loss. It is admitted that such acts amount to a waiver. Appellant con- 
tends, however, that there is no evidence of such waiver of the required proof of 
loss. Since the Appellate Court decided the issues of fact, the same are not open to 
review here except to determine whether there is any evidence which, given its fair 
intendment, supports the verdict reached. The rule is settled that an insurance 
company may, through its agent, waive proof of loss without the use of express 
words. This may be done by his acts and conduct inconsistent with an intention 
to enforce the strict compliance with the conditions of the policy, which conduct 
is calculated to lead the insured to believe that the company did not intend to 
require such compliance. Citizens’ Ins. Co. v. Stoddard, 197 Ill. 330, 64 N. E. 355; 
Milwaukee Mechanics’ Ins. Co. v. Schallman, 188 Ill. 213, 59 N. E. 12; Dwelling 
House Ins. Co. v. Dowall, 159 Ill. 179, 42 N. E. 606. The question was one for 
the jury, and there was ample evidence to justify the trial court in overruling 
appellant’s motion at the close of the evidence, for an instructed verdict. 

[9, 10] The trial court, over the objections of appellant, admitted evidence of 
conversations between appellee and Curl which occurred after the expiration 
of the sixty-day period, during which, as alleged in the declaration, the waiver 
took place. This evidence was that Curl told appellee that the fire marshal had 
reported, and that he (Curl) thought there would be “something doing now 
right away”; that it looked like there would be an adjustment soon; that the fire 
marshal did not find anything that looked like the fire was set; and that, after 
visiting the office of appellant in Chicago in April, 1928, Curl stated to appellee 
that it looked as though the company was trying to beat appellee out of the 
money. This testimony was not competent to establish a waiver within the 
sixty-day period, as it obviously could not have such a tendency. We are of the 
opinion, however, that the undisputed evidence so clearly establishes a waiver 
within the sixty-day period that were a jury, without the incompetent evidence, 
to return any other verdict, such verdict would not stand. It is not disputed 
that the agent of appellant told appellee to wait until appellant sent forms for 
such proofs of loss, that no such forms or blanks were ever sent to appellee, and 
that in repeated conversations during the sixty-day period Curl reported to 
appellee that he had heard nothing from appellant other than the telephone 
conversation with Heald, in which the latter said they “would take care of it 
as soon as they got the fire marshal’s report.” This telephone conversation is not 
denied. Foster did not deny the conversations concerning which appellee and 
Curl testified further than hereinbefore indicated. In this condition of the record 
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we would not be justified in returning this case for another trial merely on 
account of the receipt of evidence which, while but cumulative of the other 
evidence in the record concerning waiver, was incompetent. 

{11] Appellant’s third point is that appellee’s instructions 4 and 5 were 
erroneous, as neither of them limited the waiver to sixty days after the time of 
the fire. Instruction No. 4 told the jury that, if they believe from the evidence 
that the agent of the insurance company told plaintiff, in substance, that as 
soon as the fire marshal reported on the loss the company would adjust the claim, 
such would constitute a waiver of the making and delivery of the formal proofs 
of loss, and in that event plaintiff would not be required to furnish such formal 
proofs. The fifth instruction told the jury that, while the policy required the plain- 
tiff to furnish formal proofs, if the defendant through its agents induced the plain- 
tiff to believe that such insurance would be adjusted and paid without formal proofs 
of loss the plaintiff was not required to furnish such proofs. These instructions, 
while they do not specifically limit the waiver to the sixty-day period, yet they 
clearly refer to evidence of such waiver occurring prior to the sixty-day period, and, 
for reasons governing our opinion on the objection to evidence, we would not be 
justified in returning this case for a new trial. 

The judgment of the Appellate Court is therefore affirmed. 

Judgment affirmed. 


GLANDON v. FARMERS’ MUTUAL HAIL INS. ASS’N OF IOWA. 
No. 40508. 
Supreme Court of Iowa. Nov. 11, 1930. 
232 Northwestern Reporter 804. 

1. INSURANCE. 

Method of computing loss must be that marked out in policy. 

(For other cases, see Insurance, Dec. Dig. § 666.) 
2. INSURANCE. 

In action on hail policy, instruction giving rule for computing recovery for 
corn crop supplemented by illustration, and statement that rule applied to oat 
crop, held not misleading. 

Court, in stating the basis for awarding recovery for partial loss to 
corn crop, by way of illustration stated that, if the number of acres of 
corn were 100, then the insurance per acre would be 1/100 of amount 
covering corn crop, or $15. The insurance company claimed that by 
reason of this part of the instruction the jury might have computed the 
loss on the oats on $15 an acre basis. The evidence was sharply con- 
flicting as to percent. of loss on both the corn and oats. 


(For other cases, see Insurance, Dec. Dig. § 669[12].) 
4. INSURANCE. 

_Insured, in action on hail insurance policy, could recover interest on amount 
which jury assessed. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from District Court, Mahaska County; D. W. Hamilton, Judge. 

An action to recover for a loss upon a hail insurance policy. The jury 
returned a verdict in favor of the plaintiff. Defendant appeals. 

Affirmed. 

Hal. W. Byers, of Des Moines, and Devitt, Eichhorn & Devitt, of Oskaloosa, 
for appellant. 

T. J. Bray, of Oskaloosa, for appellee. 

ALBERT, J. 
_ This is the second appeal of this case; the opinion in the first appeal appear- 
ing in 207 Iowa, 1068, 224 N. W. 65, where the facts are sufficiently stated. On 
the retrial, among others, the court gave an instruction reading as follows: 

“Exhibit A introduced in evidence is the policy of insurance issued by the 
defendant to the plaintiff. And by the terms of said policy if the plaintiff's 
corn crop had been totally destroyed by hail he would have been entitled to 
recover per acre the sum determined by dividing $1,500.00 by the number of 
acres of corn covered by said insurance. If there was a partial loss of his corn 
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crop due to injury by hail then he would be entitled to recover that portion per 
acre, which the per cent. of damage per acre would bear to the amount of 
insurance per acre. 

“[That is to illustrate, if you find from the evidence by a preponderance 
thereof that the number of acres of corn were one hundred, then the insurance 
per acre would be $15. And if you further find by a preponderance of the eyi- 
dence that the injury to the corn was thirty-three and one-third per cent., then 
the plaintiff would be entitled to recover $5 per acre upon his corn crop.] These 
brackets are made by the writer for convenience. 

“The court has given you these figures as an illustration as to how you are 
to arrive at the amount of recovery, but does not, nor does the court intend to 
intimate what the evidence shows as to the percent of damage to the corn. That 
you must determine for yourselves. And the same rule that the court has given 
you in determining the damage to the corn should be used by you in determining 
the damages to the oats crop. 

A virulent assault is made on this instruction, claiming that the instruction 
“fixed an improper method of computation for the oats—a method which was 
in direct conflict with the provisions of the policy and the by-laws, and that the 
jury followed this erroneous method of computation and reached an erroncous 
and excessive verdict by placing the damage per acre of the oats crop on the 
same basis as that for the corn crop.” 

[1] It is well settled that the method of computing the loss must be the 
method marked out in the policy, and the court should so — Limburg 
v. German Fire Insurance Co., 90 Iowa, 709, 57 N. W. 626, 23 L. A. 99, 48 Am. 
St. Rep. 468; Hart v. National Masonic Accident Ass’n, 105 — 725, 75 N. W. 
508; Mcllrath v. Farmers’ Mutual Hail Ins. Co., 114 Iowa, 244, 86 NN. W. 310; 
Farmers’ Mercantile Co. v. Farmers’ Insurance Company, 161 Iowa, 5, 141 N. W. 
447. 

[2] As we understand the appellant, it makes no complaint as to the first 
paragraph of the instruction, which lays down the rule for computing the loss 
on the corn crop. Of course, the method of computing the loss on the oats 
crop, under the terms of this policy, should be identically the same as for com- 
puting the loss on the corn crop, and that is exactly what the last paragraph of 
the instruction in terms directs, and we have no doubt that this complaint lodged 
against the instruction would not have been made had the court omitted from 
the instruction the illustration covered by the part of the instruction which we 
have inclosed in brackets. 

Appellant insists that, by reason of that part of the instruction, the jury was 
warranted in computing the loss on the oats on a $15 an acre basis. The award 
of the jury was $1,270. There seems to be little dispute as to the number of acres 
of corn or the number of acres of oats damaged by this hailstorm. Witnesses 
vary widely, however, in their estimates on the per cent. of loss on each of the 
two crops. Appellant seeks to support its attack on the aforesaid instruction i 
taking the amount of the verdict of the jury, and by a method of calculation, 
demonstrating that the jury was misled by this instruction. We do not care to 
follow the method of calculation made by the attorneys on either side, but, after 
a careful review of the record, we cannot say what the basis was on whi at he 
jury figured these damages. The evidence was in sharp conflict as to the per 
cent of loss on both the corn and the oats, and there is evidence which warranted 
the jury in reaching the verdict which it did. This instruction might have 
elaborated the method of computing the loss on the oats crop as it did the loss 
on the corn crop, yet the court gave an accurate instruction for computing the 
loss on the oats crop, where it said, “And the same rule that the court has given 
you in determining the damage to the corn should be used by you in determining 
the damage to the oats crop.” 
ranted, under it, in allowing a damage on the oats crop on the basis of $15 an 
acre, as suggested by the appellant. 

[3] The petition of the plaintiff, among other things, alleges: “Plaintiff has 
fully performed all of the conditions and provisions of said policy to be performed 
by him.” No proof of loss was furnished as provided by section 9045, Code 1927, 
which requires that the proof of loss is a condition precedent to the institution 
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of a suit upon an insurance policy. Appellant therefore insists that the plaintiff 
was not entitled to recover herein. 

We do not think the jury was misled by this instruction or would be war- 

The contention now made is not available to the appellant. In the opinion 
filed on the former appeal in this case, the sum total of the holding is that, under 
the contract between the plaintiff and the defendant, compliance with the afore- 
said section 9045 was waived, and the proof of loss required by said section was 
not required in order to maintain this action; therefore the above quotation 
from the plaintiff’s petition was an accurate statement of his cause of action, 
and he did not need, in order to maintain this action, to allege or prove that he 
furnished proof of loss to the company, as required by the aforesaid section of 
the Code. Having determined onthe former appeal that no proofs of loss were 
necessary because under the terms of the policy they were waived, and the policy 
having been set out in plaintiff’s petition, he was not required to plead and 
prove waiver in specific terms as a part of his cause of action. In this cause a 
reply was filed, and in relation to this plea of waiver we said in the former 
opinion that it was explanatory in character; was intended to excuse the failure 
of the appellant to set out the same in his petition. We there said: “The claim 
of waiver was not based upon acts or conduct of the association occurring after 
the loss of something existing in the contract. The plea, we think, was proper.” 

It will be noted that the thought underlying this expression is that what was 
set out in this reply was merely explanatory, and, while it was proper, it was 
ineffective for any purpose other than as explantory, because of the fact of the 
square holding in the opinion that the provisions of the contract between the 
plaintiff and the defendant waived the filing of proof of loss, and therefore 
plaintiff, by setting out said contract, in effect pleaded waiver in his petition. 

[4] One other question is urged by appellant that deserves attention. In 
instruction No. 6, the jury was advised that, when it had determined the question 
of plaintiff's damages, it should allow him 6 per cent. interest thereon from the 
20th day of January, 1928. 

It is insisted that in this kind of a case there is no authority in law warranting 
this instruction. We have consistently held in tort cases that, where the damages 
are unliquidated, interest may be allowed whenever it appears that a damage was 
complete at a particular time. In the case of Olson v. Shuler, 203 Iowa, 518, 210 
N. W. 453, we applied this same rule to an action on a contract. It seems to be 
the uniform holding in cases of this character that interest is recoverable. See 
cases cited in note 49, page 147, 33 C. J. 

Appellant relies for his contention on Hart v. National Masonic Accident 
Ass’n, 105 Iowa, 717, 75 N. W. 508. This question was not squarely raised in 
that case. The jury allowed interest, and the opinion holds that it was erroneous, 
because there was no direction in the instruction of the court to allow anything 
ior interest. 


We have given attention to all of the substantial and material errors charged 
by the plaintiff, and find no error in the record. 
Affirmed. 


Morling, C. J., and Stevens, De Graff, and Faville, JJ., concur. 


TRAVELERS’ INS. CO. OF HARTFORD, CONN. v. FARMERS’ MUT. FIRE 
INS. ASS’N of MONONA COUNTY. (No. 40496.) 
Supreme Court of Iowa. Nov. 18, 1930. 
233 Northwestern Reporter 153. 


1. INSURANCE. 
Notice to former representative of mortgagee held not effective as notice to 
mortgagee of cancellation of fire policy, where agency had terminated before loss. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 

2. INSURANCE. 

Where mortgagee clause required that notice of cancellation be given mort- 
gagee, and insurer’s by-laws provided for notice “in person” or by registered 
letter, unregistered letter was insufficient as notice unless actually received. 

The mortgagee clause of the policy provided that the association 
reserved the right to cancel the policy at any time in accordance with 





316 The Insurance Liaw Journal, Vol. 76 [Feb., 1931 


its terms, and provided ten days’ notice of intention to do so should be 
given the mortgagee. The by-laws provided that, if a member failed to 
pay his assessment, the secretary of the insurance association should, 
after five days, in person or by: registered letter, notify member of 
additional assessment and of forfeiture for nonpayment thereof within 
thirty days. 
(For other cases, see Insurance, Dec. Dig. § 229[2].) 

3. INSURANCE. 
“Notice in person” provided for by by-laws of mutual insurance association 


‘ 


means “actual notice.” 

(For other cases, see Insurance, Dec. Dig., § 229[3].) 

4. INSURANCE. ‘ 

In suit by mortgagee to set aside cancellation of fire policy, insurer must 
prove required notice of cancellation was given mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 235.) 

6. INSURANCE. 

In suit to set aside cancellation of fire policy, insurer held not to sustain 
burden of proving actual notice of cancellation was given mortgagee. 

The evidence offered by the insurer showed that letter was mailed 
to mortgagee at proper address, giving notice of cancellation, while 
mortgagee’s evidence showed that no such letter was ever received. 

(For other cases, see Insurance, Dec. Dig. § 235.) 

7. INSURANCE. 

Where fire policy described improvements intended to be covered by another 
policy applied for at same time for adjoining premises, mortgagee was entitled 
to reformation. 

The entire tract originally belonged to one person, and, in order to 
procure a larger loan, he conveyed a substantial part of the tract to his 
mother. Loan was then made on each portion, and the loan agents 
applied for separate insurance policies covering improvements on the two 
farms thus divided. In their letter, the agents incorrectly stated that one 
policy covered buildings on the other farm. The secretary of the insur- 
ance association went upon the premises, looked over the two sets of 
buildings, and stated the dimensions of the respective barns in the 
respective policies, but in the reverse order, so that the policy issued 
one owner described the barn on the other’s premises. 

(For other cases, see Insurance, Dec. Dig. § 143[4].) 

11. INSURANCE. 

Grantee who acquired property in trust, but executed mortgage thereon, had 
insurable interest in buildings superior to right of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 115[5].) 

12. INSURANCE. 

Insurer’s statement after loss that policy had been canceled was equivalent 
to denial of liability, and waived proof of loss (Code 1927, § 9045). 

Code 1927, § 9045, merely fixes limitation upon power of insurance 
company to demand proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

13. INSURANCE. 

Recovery on fire policy should include interest from date when amount 
became due under insurance association’s by-laws (Code 1927, § 9048). 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Appeal from District Court, Monona County; M. W. Newby, Judge. 

Suit in equity to set aside a purported cancellation of an insurance policy 
upon the buildings of one George H. White, which policy was drawn payable 
to the plaintiff as the mortgagee as its interest may appear. 

Reformation of the terms of the policy was also prayed on the ground that 
they were the result of mutual mistake; and judgment was prayed on the 
reformed policy. 
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The answer was :(1) A general and special denial that there was any mutual 
mistake; (2) that the policy in question had been duly and rightfully canceled 
with due notice to all parties concerned; (3) that no proofs of loss were ever 
presented to the defendant; (4) that the plaintiff's cause of action, if any, was 
barred by the statute of limitations. 

The district court found with the defendant and dismissed the petition. The 
plaintiff has appealed. 

Reversed. 

Sims & Page, of Denison, and Underhill & Miller, of Onawa, for appellant. 

Geo. E. Allen and Prichard & Prichard, all of Onawa, for appellee. 

Evans, J. 

In June, 1925, George H. White became the purchaser of a tract of land 
comprising 429 acres, and being a part of a certain section 22. This tract con- 
tained two sets of farm buildings. For reasons to be hereinafter stated, he 
conveyed a substantial part of such tract to Martha A. White, his mother. One 
set of buildings was located upon the portion of the tract conveyed to Martha 
A. White, and the other set was located on the portion of the tract retained by 
George H. White. For convenience of later discussion, we set forth the follow- 
ing plat of this tract which indicates the parts thereof held, respectively, by 
George H. White and Martha A. White: 

The oblique line represent- 
ing the eastern boundary of 
the 429-acre tract represents 
also the line of a ditch known 
as the “West fork ditch.” The 
respective locations of the 
two sets of buildings are in- 
dicated by the letters “X.” A 
policy of insurance known as 
No. 3044 was executed by the 
defendant purporting to cover 
the buildings owned by George 
H. White. Another policy of 
insurance known as No. 3045 
was executed by the defendant 
purporting to cover the build- 
ings owned by Martha A. 
White. These policies proved 
to be inaccurate in their de- 
scriptions of the buildings, re- 
spectively. The buildings pur- 
porting to be insured in policy 
No. 3044 included a barn and 
corncrib and a poultry house. 

Immediately preceding the issuance of such policies, the Travelers’ Insurance 
Company, as mortgagee, had negotiated real estate loans secured by mortgages 
for $16,500 on the Martha A. White portion, and for $18,500 on the George H. 
White portion. It was a part of the requirement of this mortgagee upon the 
mortgagors that they carry insurance and that the same be made payable to the 
said mortgagee. Such mortgage clauses were attached to each policy, and were 
delivered to the plaintiff, and were at all times held by it. In October, 1927, the 
barn located upon the George H. White land was destroyed by fire. Notice of 
the fire was duly given to the defendant by Anderson and Clark, the agents of 
George H. White. In response to such notice, the secretary of the defendant 
asserted that the policy had been duly canceled on May 31, 1927, for failure of 
the insured to pay an assessment duly made in January of the same year. Such 
cancellation appeared upon the records of the defendant by entries made thereon 
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by its secretary, Hathaway. Prior to such cancellation, notice of intention to 
cancel was sent to George H. White by registered mail as required by the by- 
laws. A purported notice was also sent to the plaintiff by mail, unregistered, 
which notice was never received by plaintiff. 

We consider first the question whether the purported cancellation was effec- 
tive as against the plaintiff. 

I. The mortgagee clause attached to the insurance policy purported to render 
the insurance payable to the plaintiff as mortgagee. It contained the following 
proviso: “It is hereby agreed that this insurance, as to the interests of the above 
named mortgagee, shall not be invalidated by any act or neglect of the mortgagor 
or owner of the property insured, nor by any change in title or possession, 
whether by legal process voluntary transfer, or conveyance of the premises. 
Provided that the mortgagee shall notify this Association of any change of 
ownership or increase of hazard which shall come to the knowledge of the said 
mortgagee, and shall have permission for such change of ownership or such 
increased hazard, duly endorsed on this policy. The association reserves thi 
right to cancel this policy at any time in accordance with the terms therein 
provided ten (10) days’ notice of its intention to do so shall be given the mort- 
gagee, after which notice the policy and this agreement shall be void.” 

It is to be noted from the foregoing that notice to the mortgagee of intention 
to cancel the insurance was a condition precedent to such cancellation so far as 
such mortgagee was concerned. 

Section 3 of the by-laws of the defendant company provides as follows: “If 
any member fails to pay his or her assessment. within the time specified, the 
Secretary shall, after five days, in person or by registered letter, notify such 
member that ten per cent is added to his or her assessment as costs of collection 
and citing the delinquent to pay same with the cost, within thirty days, under 
penalty of forfeiture of insurance, and that at the end of said thirty days, his 
or her insurance shall be suspended or cancelled, unless such payment shall 
have been made.” 

[1-4] There is no other by-law covering the subject of notice of intention to 
cancel. The defendant company gave notice by registered mail to George H. 
White as required by the by-laws. It gave a similar notice to H. C. Adams & 
Co. This company had formerly been the representative of the plaintiff company 
in the making of mortgage loans, and it was such representative at the time of 
the making of the mortgages in 1925. Its agency, however, had terminated long 
before the fire loss in this case, and notice to it was not effective as against the 
plaintiff. The secretary of the defendant company testified, however, that he 
sent notice to the plaintiff by an unregistered letter. Under the testimony for 
the plaintiff, no such letter was ever received by it. Was it a sufficient com- 
pliance with the precedent condition contained in the proviso above quoted that 
the defendant company should mail an unregistered letter to the plaintiff regard- 
less of whether such letter reached its destination or not? Only two forms of 
notice are contemplated in the by-laws. One of these is a notice “in person” 
and the other is a notice by “registered letter.” A notice “in person” is neces- 
sarily actual notice. It was requisite therefore upon the defendant to show either 
that it had given notice by a “registered letter” or that it had in some other 
manner given actual notice to the plaintiff. A letter mailed to an addressee 
would become actual notice to such addressee upon receipt thereof. The secre- 
tary of the defendant company, as a witness, reconstructed what he believed to 
be the form of content of the unregistered letter, which he claims to have sent 
to the plaintiff company at its proper address at Hartford, Conn. This recon- 
structed letter was made by using a printed blank form of the defendant company 
and inserting certain writing in the blank spaces therein. In setting the same 
forth herein, we indicate the written portion of such reconstructed letter by 
italics and the printed matter by ordinary type. 
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“If not paid before May 31, 1927, your policy will be suspended and cancelled 

on that date. 
“Monona County Farmers’ Mutual Fire Ins. Ass’n. 
“Assessment No. 21. 
“Onowa, Iowa, May 10, 1927. 
“To Travelers Insurance Co., Mortgagees, Hartford, Conn. 

“Your Assessment on Policy No. 3044 is $11.85, 

“Policy No. 3045 is 15.15. 

“Return one copy with remittance. 

“J. M. Hathaway, Sec’y. 

“After due notice George H. White and Martha A. White have failed to pay 
their assessment.” S E 

[5, 6] Assuming the sufficiency of the form of the foregoing to constitute 
notice, if received, the question still remains : Did the plaintiff receive the same? 
The testimony in its behalf is positive that it did not. We may grant that 
defendant’s proof of mailing such a letter to a proper address duly stamped 
would be prima facie sufficient to show that the letter arrived at its destination 
in ordinary course of mail; that is to say, the court, as a trier of fact, would 
indulge such an inference. But the burden of the affirmative is nevertheless 
upon the defendant. The inference referred to is ordinarily indulged in by the 
court only in the absence of evidence to the contrary. The conflicting testimony 
and the effect of it may be summarized in a word. If the defendant actually 
mailed such a letter, the probability is great that it reached its destination. On 
the other hand, if the plaintiff never received such a letter, the probability is 
great that it was never mailed. In that sense the evidence for the plaintiff is 
directly contradictory to the evidence for the defendant. We may assume that 
one witness is as credible as the other. This only presents an illustration of the 
hypothetical equipoise, which seldom comes into being as a practical fact. In 
attempting to give the notice in the manner in which it did, the defendant wholly 
ignored its own by-laws. It must therefore rest under the burden of proving 
actual notice to the plaintiff; and this it has failed to do. 

By our foregoing discussion, and by our reference to the by-laws we are not 
holding that the by-laws are binding upon the mortgagee. We have discussed 
them only as presenting the most favorable point of view for the defendant 
company. It is sufficient to say that the mortgagee clause attached, as a rider, 
is binding upon both the mortgagee and upon the insuree. Its terms are specific 
and complete. 

[7] II. Under its general denial, the defendant stresses the contention that 
the barn insured under policy No. 3044, issued to George H. White, was not 
burned, and that therefore there is no liability. There was but one barn on the 
George H. White property. That barn was burned. Such barn was apparently 
described in the policy by its dimensions, but such description was erroneous. 
It is for that reason that the plaintiff seeks reformation. 

The defendant contends also that the mistake, if any, was not mutual, in 
that there was no mistake on the part of the defendant company. The applica- 
tion for this insurance was made by letter of Anderson and Clark, the loan 
agents through whom White had negotiated his loan. It appears that the defend- 
ant company had outstanding two policies upon these same sets of buildings, 
issued to the grantor of White. Anderson and Clark obtained possession of 
these policies and returned them to the defendant company with the request 
that policies be issued to George H. and Martha A. White. The letter of Ander- 
son and Clark to the defendant contained the following: “We are enclosing you 
Policies No. 2749 and No. 2762 on the George H. White farm, which is covered 
by policy No. 2762 and the other policy No. 2749 covers the buildings on the farm 
owned by Martha A. White.” 

The foregoing statement was erroneous in its statement that policy No. 2762 
covered the buildings on the George H. White farm. This error doubtless misled 
the secretary of the defendant company and resulted in error on his part, as 
will be indicated later. This letter, however, indicated clearly that the buildings 
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on the George H. White farm were to be covered by one policy and the buildings 

on the Martha A. White property were to be covered by another policy. Upon 
receipt of this letter, Hathaway, the secretary of the defendant, went upon the 
premises and looked over the two sets of buildings. There was a barn to be 
insured in each set. The secretary included a barn in the description of build- 
ings in each set. He stated the dimensions of the respective barns in the 
respective policies. He took these descriptions from the old policies 2749 and 
2762. In policy No. 3044 he stated the dimension of the insured barn to be 46x50 
with 12-foot posts; whereas the true dimensions of said barn was 34x36 with 
14-foot posts. The reverse mistake was made in the policy No. 3045, issued to 
Martha A. White. The dimension of the barn on that property was stated as 
34x36 with 14-foot posts; whereas in truth the dimension of that barn was 46x50 
with 12-foot posts. It is because of this error of description of the dimension that 
the defendant contends that the barn upon the George H. White property was 
not insured in the George H. White policy No. 3044. That it was the mutual 
intent of the parties to include in policy No. 3044 to George H. White the barn 
on the George H. White property is rendered too clear by the record to justify 
dispute. Hathaway himself testified on this subject as follows: 

“In writing the two policies in question, I looked over the buildings and I 
knew there were two sets of improvements, one set on the tract covered by the 
mortgage given by George H. White and the other set on the tract covered by 
the mortgage given by Martha A. White * * * 

“QO. Well then, you admit (assumed) when you wrote the policy for Martha 
A. White that she was the owner described therein, did you not? A. Yes, sir. 

b “Q. And the same is true with reference to the policy you issued in the 
name of George H. White, you assumed that he was the owner of that property? 
A. I did. 

“Q. You thought that you were issuing the policies in the names of the 
respective owners, did you not? A. I did. 

“Q. That was your intention, was it not? A. It was. 

“Q. And if you had known at the time that there was any mistake you 
would have rectified it then, would you not? A. Yes, I think I would. 

“Q. Then you certainly never intended to issue a policy on property that 
was not owned by the insured? A. No, I never do that if I can help it.” 

Upon the foregoing record we must hold that there was a mutual mistake 
of the parties in the descriptive statement of the dimension of the barn in policy 
No. 3044. If, therefore, reformation of the policy be essential to a recovery 
thereon, the plaintiff is clearly entitled to it. Thomason vy. Insurance Co., 92 
Iowa, 72, 61 N. W. 843. Whether recovery might be had at law and without 
reformation, we need not decide. Equity will treat the policy in accord with 
the actual intent of the parties, and will read into the same the correct dimen- 
sions of the barn. As so reformed, the policy will be deemed to cover the barn 
on the George H. White farm, which was destroyed by fire. 


[8] III. In January, 1929, the plaintiff filed an amended petition wherein it 
set up policy No. 3045 issued to Martha A. White. By such amended petition 
reformation was prayed of policy No. 3045 on the ground that it also contained 
a mutual mistake. As against this pleading, the defendant pleaded the bar of 
the statute of limitation on the ground that the suit on policy No. 3045 had not 
been begun within one year after the maturity of a cause of action thereunder, 
if any. We have no need to consider the question thus raised. Nor have we 
need to give consideration to the reformation of policy No. 3045. The buildings 
intended to be insured by that policy are all intact. No loss occurred there- 
under. It has expired by its own terms, and the plaintiff has no further interest 
therein. Whatever question is now raised thereon has become wholly moot. 


[9] By the same amended petition filed in January, 1929, the plaintiff prayed 
a reformation also of policy No. 3044 so far as the description of the dimensions 
of the barn was concerned. The defendant pleaded the statute of limitations as 
against the reformation of policy No. 3044 also on the theory that such amendment 
was filed more than one year after the repudiation of the policy by the defendant 


in November, 1927, and on the ground that this amended petition set up a new 
cause of action. 
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So far as policy No. 3044 is concerned, the amendment was not a statement 
of a new cause of action. The right, if any, to reformation of the instrument, 
was an incident of its original cause of action, and inhered therein as a part of 
the ultimate remedy to which the plaintiff might be entitled. 

[10] It may be further noted that under section 9048 “no action on any loss 
shall be begun until the date when such loss becomes due in accordance with 
the articles of incorporation or by-laws of such association and in no event 
sooner than forty days after such proof,” etc. Under the by-laws herein, the 
defendant was not required to pay the loss until the expiration of ninety days 
from the receipt of notice of the loss. No suit could have been maintained by 
the plaintiff prior to the expiration of such period. The statute therefore would 
not start until the expiration of such period. The amended petition was filed 
within one year from the expiration of such period. From either point of 
view, therefore, the plea of the statute is without merit. 


[11] IV. We have aimed to confine our foregoing statement of the record 
to the controlling facts, and, for the sake of simplicity, we have avoided refer- 
ence to some features of the evidence upon which considerable argument has 
been expended. It does appear that Martha A. White held her legal title in 
trust for George H. White and that the conveyance to her had been made as a 
matter of convenience only. The conveyance of the legal title to Martha A. 
by George H. involved no fraud of any nature. It was done because the policy 
of the plaintiff, as a loaning mortgagee, forbade loans in excess of $20,000 to 
the same person. For the purpose therefore of enabling George H. to obtain 
two loans to the total amount of $35,000, Martha A. accepted from him a con- 
veyance to her, and she executed a mortgage thereon for $16,500, and gave 
her own promissory note therefor. Thereafter she conveyed the property back 
to George H. It is contended in argument by appellee that, because George H. 
was the beneficial owner of all the property, then both insurance policies in- 
ured to his benefit alone, and that his only right of recovery for the fire loss, 


if any, would be upon policy No. 3045 wherein the correct dimensions of the 
barn were given. 


The right of George H. White to take out a separate insurance policy upon 
the set of buildings to which he held the legal title was in no sense impaired 
by his conveyance in trust to Martha A. In arriving at the intent of the parties 
in the issuance of policy No. 3045, we must look upon the separate titles as 
they existed and as they were understood to exist by the defendant company. 
Whether the facts herein recited could have been set up as a defense against 
Martha in an action by her under policy No. 3045, we have no occasion to con- 
sider. The existence of the trust has no materiality to the right of the mort- 
gagee to recover upon policy No. 3044 in accord with the terms of the mort- 
gagee clause. 

Notwithstanding that Martha held her legal title in trust, she acquired never- 
theless a right or interest in the property in her own behalf. For the benefit 
of George H. she executed her own note and mortgage for $16,500. She there- 
by acquired the right to have the real estate and its buildings appropriated to 
the payment of the mortgage for her own protection. She had therefore an 
insurable interest in the buildings, located upon such real estate, and such in- 
surable interest was superior to any right of George H. White as cestui que 
trust. She had no interest of any kind in the buildings located on the land not 
conveyed to her. 


It could not, therefore, have been the intent of the parties to include the 
barn of George H. in the policy of Martha A., or the barn of Martha A. in the 


policy of George H.; and the question of mutual intent is all that concerns us 
at this point. 


_ [12] V. Lastly, it is urged by the defendant that no proof of loss was ever 
furnished to the defendant. In view of defendant’s prompt denial of liability 
on the policy, proof of loss, if otherwise due, was effectually waived. 

It is argued by the defendant that it did not in terms deny liability, that it 
stated only the facts to the effect that the policy had been canceled, and that 
it was for the plaintiff to show that it was entitled to recovery. The argu- 
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ment is too specious. To assert that the policy was canceled on a stated date 
was to deny liability. 

It is to be noted further that section 13 of the by-laws of the defendant 
requires the insured to furnish proof of loss only when the same is demanded 
by the company. No demand was ever made. As well said in the argument of 
appellee, it could not demand proof of loss without waiving its denial of liability. 
To this we add that it could not deny its liability without waiving proof of 
loss. Counsel predicate their argument at this point upon section 9045 of the 
present Code. We find nothing in this section which puts any disability upon 
an insurance company to waive proofs of loss. It simply fixes a limitation upon 
the power of such a company to demand proofs of loss. The defendant did 
receive notice of the loss within a proper time. Having demanded no more, 
at the proper time, it may not demand the same now. 

[13] It is our conclusion that the plaintiff is entitled to the reformation of 
the policy as to the description of the barn and that it is entitled to recover 
on the policy thus reformed for the full amount of insurance actually stated in 
the policy less the unpaid assessment due from George H. The amount of the 
insurance, as originally stated, is $800, and the amount of the unpaid assessment 
is $11.85. Plaintiff’s recovery should include interest on the principal sum from 
the date that the same became due, viz., ninety days from the date of notice of 
loss. Either party may move for decree in this court, 

For the reasons herein indicated, the judgment of the district court is ac- 
cordingly reversed. 

Morling, C. J., and Faville, Kindig, and Grimm, JJ., concur. 


BOGGESS v. INSURANCE CO. OF NORTH AMERICA. 
Court of Appeals of Kentucky. Oct. 14, 1930. 
31 Southwestern Reporter (2d) 899 
1. INSURANCE. 


Where company notified insured fire insurance was suspended for failure to 
premium note installment, insured could not assert waiver by local agent. 

Fire policy provided that insurance would be suspended during time 
any installment of premium note was past due and unpaid. Company no- 
tified insured that installment of premium note would be due about two 
weeks thereafter and should be paid promptly to avoid suspension of the 
insurance, and subsequently two other notices advising him that insurance 
had been suspended for failure to pay note were given, but insured let 
matter drift for months and did nothing until loss occurred. In_ that 
situation he was not justified in relying on local agent’s equivocal statement, 
without further understanding from company. 
(For other cases, see Insurance, Dec. Dig. § 373[1].) 
2. INSURANCE. 

[t is reasonable stipulation that, if premium notes are not paid promptly, 
insurance will be suspended during detault. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 
3. INSURANCE. 

Foundation of waiver doctrine is that company by its conduct induced insured 
to believe insurance would not be affected by variation from strict letter of policy. 

(For other cases, see Insurance, Dec. Dig. § 371.) 
6. INSURANCE. 

Company cannot enforce forfeiture of insurance contracts for failure to pay 
enforceable obligation while insisting on collection of debt. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 
7. INSURANCE. 
Notice that fire insurance was suspended while premium note was unpaid, and 


giving option of reviving policy or of canceling policy held not to waive right to 
suspend. 


pay 


_ About 30 days after premium note became due, insurance company gave 
final notice apprising insured that he could make settlement by paying 
short-term rate if he decided to cancel policy and giving him the option of 
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paying premium and reviving insurance, and reciting that, if insured did 
neither, company would be forced to place note with their attorneys to 
proceed under law in accordance with terms of insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


Appeal from Circuit Court, Muhlenburg County. . 

Action by M. L. Boggess against the Insurance Company of North America. 
Judgment for defendant, and plaintiff appeals. 
' Affirmed. 

Cc. A. Denny, of Greenville, for appellant. 

Gordon and Laurent, of Louisville, Eaves & Sandidge, of Greenville, and T. 
M. Galphin, Jr., of Louisville, Ky., for appellee. 

Wiis, J. 


In an action upon a fire insurance policy, the trial court directed a verdict 
jor the insurance company. The insured has prosecuted an appeal to determine 
the correctness of the decision. The ultimate question to be decided is whether 
the insurance company waived a provision of the policy suspending the insurance 
during the time any installment of a premium note was past due and unpaid. The 
waiver is asserted upon two grounds: (1) That the local agent informed the in- 
sured if payment of the portion due was made when the next installment became 
payable a year later it would be all right; and (2) that the company retained the 
past-due note and made an unconditional demand for payment thereof. 


[1-3] 1. The pleading and proof for the insured showed that he contemplated 
a vacancy in the insured property, and requested the local agent of the insurance 
company to obtain a vacancy permit. In case the vacancy permit was not obtained, 
he did not intend to pay the installment of the premium note presently maturing, 
since his insurance would not be valid when the property was vacant. The agent 
responded that he probably could not get a vacancy permit, but, if a tenant was 
obtained, and the portion of the premium then maturing should be paid by the time 
the next annual installment was due, it would be all right. It appeared that the 
company on prepared forms had notified the insured that an installment of the 
premium note would be due in about two weeks thereafter, and should be paid 
promptly to avoid suspension of the insurance. The company would not be respon- 
sible for any loss occurring while any installment of the premium note remained 
past due and unpaid. This, perhaps, was before the communication with the 
agent, but the appellant admitted that subsequently he received two notices from 
the company advising that his failure to pay an installment of the premium note 
had automatically suspended the insurance. ‘The final notice was given about 
thirty days after the note was due. It also advised the insured that he could make 
a settlement by paying the short-term rate if he decided to cancel the policy. 
Forms were inclosed and specific directions given regarding remittance of the 
amount due under either option. The company makes the point that its local agent 
had nothing to do with the collection of premium notes and was not authorized to 
vary or waive the terms of the contract respecting payment of premiums. But, how- 
ever that may be we need not decide since the appellant could not rely upon what 
the agent had said in the face of express notice from the company that the insur- 
ance was in suspense because the payment was not made. Home Insurance Co. v. 
Wood, 139 Ky. 657, 72 S. W. 15, 24 Ky. Law Rep. 1638, Ann. Cas. 1912B, 373; 
Staples v. Continental Insurance Co., 223 Ky. 842, 5 S.W.(2d) 265. The collection 
of the premiums is vital to the business of insurance companies, and it is a reason- 
able stipulation in such contracts that, if premium notes are not paid promptly, the 
insurance will be suspended during the default. Hoover v. Hartford Fire Insur- 
ance Co., 227 Ky. 88, 11 S.W.(2d) 976; Fidelity Phoenix Fire Insurance Co. vy. Flora 
(Ky.) 31 S.W.(2d) 699, decided October 7, 1930. The foundation of the doctrine of 
waiver is that the company by its conduct, or its authorized words, has induced the 
insured to believe that the insurance would not be affected by a variation from the 
strict letter and rigid requirements of the policy. Central Life Insurance Co. v. 
Roberts, 165 Ky. 305, 176 S. W. 1139; Home Life Insurance Co. v. Ballew, 96 S. 
W. 878, 20 Ky. Law Rep. 1059; Morgan v. Home Insurance Co., 216 Ky. 589, 288 
S. W. 321. The reason for the rule is that it would be unjust for the company 
after a loss to insist upon something it had led the insured to believe it would 
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waive. But in this instance the company emphatically advised the appellant in ad- 
vance, and promptly after the suspension, that it was insisting upon the very letter 
of the contract. Yet the insured let the matter drift for months, and did nothing 
until the loss occurred. In that situation the insured was not justified in relying 
upon the equivocal statement of the local agent without some further understanding 
with the principal. Home Insurance Co. v. Wood, 139 Ky. 657, 72 S. W. 15, 24 Ky. 
Law Rep. 1638, Ann. Cas. 1912B, 373. 

[4-6] 2. The insured testified that the company made unconditional demands 
upon him for payment of the premium note and threatened legal action for its 
collection. He did not produce the writings about which he testified, and did not 
account satisfactorily for their nonproduction. He took no steps to require the 
company to produce the correspondence. By seasonable notice he could have re- 
duired the company to supply the evidence. 22 Corpus Juris, p. 1059; Louisville & 
Nashville R. R. Co. v. Johnson, 161 Ky. 824, 171 S. W. 847; Connecticut Fire In- 
surance Co. v. Moore, 154 Ky. 18, 156 S. W. 867, Ann. Cas. 1914B, 1106. . Secondary 
evidence was not admissible in the absence of such preliminary steps. In his testi- 
mony respecting the contents of the documents, all of which were admitted to be 
in writing, appellant did not undertake to state the terms employed, or the sub- 
stance thereof, but contented himself with his own conclusion that the communica- 
tions contained a demand for the money and a threat to send the note to an attorney 
for legal action. The copies produced by the company showed that the insured 
was offered two options of settlement, one of which he was bound to choose. He 
.could pay the premium and revive the insurance, or cancel the policy and settle 
according to the cancellation rate. If he did neither, the company would be forced 
to place the note with their attorney to proceed under the law in accordance with 
the terms of the insurance policy. Even when secondary evidence is competent, a 
witness is not permitted to state his conclusions. He must state the facts, and, 
when referring to written documents, the contents, or the substance thereof, must 
be given. Staples v. Continental Insurance Co., 223 Ky. 842, 5 S.W.(2d) 265. 
Appellant practically admitted that he received the form letters introduced in evi- 
dence by the company. Insurance companies are not permitted to enforce the for- 
feiture of insurance contracts because of failure to pay an enforceable obligation, 
while insisting upon collection of the debt. New England Mut. Life Insurance Co. 
v. Springgate, 129 Ky. 628, 112 S. W. 681, 113 S. W. 824, 19 L. R. A. (N. S.) 227; 
Union Central Life Insurance Co. v. Duvall, 46 S. W. 518, 20 Ky. Law Rep. 441; 
Limerick v. Home Insurance Co., 150 Ky. 827, 150 S. W. 978, 44 L. R. A. (N. S.) 
371: Moreland v. Union Central Life Ins. Co., 104 Ky. 129, 46 S. W. 516, 20 Ky. 
Law Rep. 432; Inter-Southern Life Ins. Co. v. Duff, 184 Ky. 230, 211 S. W. 738; 
Walls v. Home Ins. Co., 114 Ky. 611, 71 S. W. 650, 24 Ky. Law Rep. 1452, 102 Am. 
St. Rep. 298; Moore v. Continental Ins. Co., 107 Ky. 273, 53 S. W. 652, 21 Ky. Law 
Rep. 977; Ray v. Commonwealth Life Ins. Co., 184 Ky. 219, 211 S. W. 736; Morgan 
v. Home Ins. Co., 216 Ky. 589, 288 S. W. 321. 

[7] But such is not this case. Here no attempt was made to forfeit the insur- 
ance for a period covered by a premium note which was collectible, and which was 
retained as a subsisting obligation. There was no unconditional demand for pay- 
ment of the very debt in default of which the insurance was defeated. Continental 
Ins. Co. v. Peden, 145 Ky. 779, 141 S. W. 43; Fidelity Phoenix Fire Ins. Co. v. 
Flora (Ky.) 31 S.W.(2d) 699, decided October 7, 1930; Limerick v. Home Ins. Co., 
150 Ky. 827, 150 S. W. 978, 44 L. R. A. (N. S.) 371. The provision of the contract 
in this case was that, while a premium note was past due and unpaid, the protection 
would be suspended, and, when it was paid, the insurance would be revived. Un- 
der the facts shown nothing less than payment of the premium would revive the 
lapsed liability, and by the contract itself, the insurance would remain in suspense 
during default in the payment of the note. The company did not waive these pro- 
visions, but advised appellant of the situation, and of the necessity of payment to 
revive the contract. The insured deliberately elected to take the risk, and the com- 
pany did not treat him unreasonably in standing upon the rights the contract gave 
it. Hoover v. Hartford Fire Insurance Co., 227 Ky. 88, 11 S.W.(2d) 976. 

[8] Taking the view of the evidence most favorable to appellant, as we must 
do to sustain a peremptory instruction, it is clear there was no waiver of the sus- 
pension of the insurance resulting from failure to pay the premium note. Since 
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the fire occurred during the suspension period, the company was not liable for the 
loss. The circuit court correctly construed the evidence, and entered the appro- 
priate judgment. 

The judgment is affirmed. 


WOLFF et al. v. NIAGARA FIRE INS. CO. et al. 
Court of Appeals of Kentucky. May 6, 1930. 
Rehearing Denied Dec. 16, 1930. 
32 Southwestern Reporter 548. 
1. INSURANCE. 

Insurers sued on fire policies jeld not required to allege that damage result- 
ing from neglect of insured property after fire was not covered by policies to 
warrant instruction in that regard. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Third 
Division. 

Suit by H. C. Wolff and another, doing business as Ralph Wolff & Sons, 
against the Niagara Fire Insurance Company and others. From a judgment in 
their favor, plaintiffs appeal. 

Affirmed. 

Hubbard & Hubbard, of Louisville, fr appellants. 

Frank M. Drake and Woodward, Hamilton & Hobson, all of Louisville, for 
appellees. 

STANLEY, C. 

The appellants, H. C. Wolff and R. C. Wolff, doing business as Ralph Wolff 
& Sons, prior to December, 1924, were engaged in the manufacture and sale of 
candy. During the night of the 11th of that month their stock, machinery, and 
fixtures were partially destroyed by fire, which it is conceded was of incendiary 
origin. It is vigorously denied, however, that the appellants were guilty of the 
crime, although they were convicted of burning the storehouse and sentenced to 
serve one year in the penitentiary. See Wolff v. Commonwealth, 214 Ky. 544, 
283 S. W. 385, to which reference is made for a statement of the facts as to 
the fire. 

While the evidence produced in these suits to recover on certain insurance 
policies is perhaps more favorable to the parties than that heard on their pro- 
secution, the issue as to their having burned the property or caused the loss is 
not before the court on this appeal, for the jury returned a verdict in their favor 
on that issue, and the insurance companies are not appealing. 

The contents of the building were covered by their twelve policies for a 
total sum of $19,500, but only nine of those policies, aggregating $14,500, are 
involved here. The verdict in the consolidated case was for $2,500, and from 
the judgments entered thereon the insured prosecute these appeals. 

There was a sharp conflict in the evidence as to the extent and value of the 
insured property. The owners were promptly accused of having caused the 
fre, and were directed by representatives of the state fire marshal’s office and 
a salvaging or adjustment concern not to disturb the damaged property until 
after an inventory could be taken. This was done not long afterward, and the 
parties undertook to separate the damaged, from the undamaged stock, and then 
hauled away the worthless debris. However, the owners say they were directed 
after the inventory was taken not to bother anything else, while the representa- 
tives mentioned above say that the Wolffs would not let them into the build- 
ing under directions of their lawyers, according to their statements. At any 
rate, the machinery and fixtures were not salvaged or sold until some time in 
August following. It seems to us from all the evidence that after the inventory 
was taken no one in authority undertook to interfere with the owners in respect 
to the burned property, and they let it remain as it was. 

The court instructed the jury to find for the plain tiffs, unless they should 
believe from the evidence that the fire was caused by their deliberate, willful, 
or intentional act. If they should find for the plaintiffs, their award should be 
the sum fixed in the policies, provided the jury believed the loss and damage 
by reason of fire and water aggregated the sum of all the policies, to wit, $19,500, 
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based upon the reasonable market value of the property at the time of the fire. 
If the loss and damage was less than the aggregate market value, then they 
were instructed to find for the plaintiffs in such a sum less than that total as 
the whole loss should bear to the total amount of the insurance on the property, 
A further instruction was given to the effect that the plaintiffs were not en- 
titled to recover the difference in value of the property at the time of the fire 
and at the time of the resale of the fixtures in August, 1925; that it was the 
duty of plaintiffs to minimize the loss, if any, resulting from the fire, and to care 
for and protect the property after the fire from further loss by all reasonable 
means; and, if the jury believed that they failed to do so, and by reason of the 
failure, if any there was, further depreciation occurred between the time of the 
fire and the time of the resale, such further depreciation could not be charged 
against the defendants. 

The principal citations of error are that the instruction last referred to was 
erroneous, and that the court erred in not giving an instruction offered by the 
plaintiffs to the effect that, if the jury should believe that an agent or representa- 
tive of the insurance companies, after the fire, instructed the plaintiffs not to 
interfere with the burned property, then the plaintiffs were within their rights, 
and it was proper for them not to disturb or interfere with it or attempt to dis- 
pose of same until ordered to do so by the companies, even though the jury 
believed that the plaintiffs failed ing@ny way to protect the property after the 
fire. We think the offered instruction was properly refused because there was 
no evidence warranting it. 

[1, 2] It is pretty well established that the owners did take charge of the 
property after the inventory was made, for they had the worthless débris hauled 
away, and within a few days of the fire were trying to sell the machinery and 
fixtures, although they did not do so untii seven or eight months thereafter. 
The loss and damage covered by the policies was that which was sustained at 
the time by reason of fire and water. That which was sustained by reason of 
neglect of the damaged property over a period of months thereafter was not 
covered by the policies. No pleading of this negative proposition was neces- 
sary to have authorized this instruction, as appellants contend. Indeed, the in- 
struction in its essence was but to guide the jury to a decision based wholly 
upon the loss and damage sustained by reason of the fire, and not by reason 
of any depreciation in the value of the salvage or residue. It might well have 
been omitted altogether, for the jury had already been instructed that the loss 
was the market value of the property destroyed and damaged at the time of 
the fire. Compare Conn v. Lexington Utilities Co., 233 Ky. 230, 25 S.W.(2d) 370. 

We may pass over the complaints that the court erred in respect to the 
admission and rejection of evidence and in failing to discharge the jury because 
of imprcper conduct of counsel for the defendant, with the observation that 
such errors, if any there were (except in one immaterial respect), related to 
the issue as to the cause of the fire, which issue was decided in favor of the 
appellants. 

The verdict returned on May 21, 1928, was in these words: “We the under- 
signed jurors find for the plaintiff to cover the amount of loss and damage by 
fire and water for the sum of $2500.00.” Judgment was then entered against the 
defendants for $2,500, but the orders, including this judgment, were not signed 
by the judge until November 13, following, when it was signed nunc pro tunc 
as of May 2lst, “subject to correétion of any clerical misprision in the judg- 
ment.” Before this was done, the defendants had entered a motion to correct 
the judgment in order to have it express the intention of the verdict, that is, that 
the plaintiffs had suffered a total loss of $2,500, which, being less than the total 
insurance on the property, to wit, $19,500, should have been apportioned by the 
judgment against the defendants in the proportion which the amount of their 
policies bore to the total insurance; that is, since their insurance was */:90 of 
the whole amount carried on the property, the award against them should be 
7400/5500 Of the $2,500 loss sustained or a judgment for $1,858.90. This motion 
was sustained, and the judgment corrected accordingly, to which the plaintiffs 
excepted. 

[3, 4] It is a familiar rule that an order of court does not become final until 
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signed by the judge. Hence no serious question can be made of the court’s 
power to change the judgment if the circumstances authorized it. Not only does 
the verdict itself state the entire loss sustained to be $2,500, but it was also made 
to appear through inquiry of the jury immediately upon its return of the verdict 
into court. Under the law, as was properly submitted in an instruction offered 
by the plaintiffs, the jury should have made the findings or calculation. Not 
having done so, but having expressed itself clearly as to its purpose and finding, 
there was no impropriety in the court entering the judgment in conformity with 
the jury’s intention and verdict. 


No prejudicial error in the trial being presented, the court affirms the judg- 
ment. 


STRUBLE v. NATIONAL LIBERTY INS. CO. OF AMERICA. 
No. 81. 
Supreme Court of Michigan. Dec. 2, 1930. 
233 Northwestern Reporter 417. 
1. INSURANCE. 


Action on standard fire policy, proof of loss not being furnished within 
sixty days, is barred, absent proof of waiver or extension of time (Pub. Acts 
1917, No. 256). 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

2. INSURANCE. 
3urden of proving waiver of proof of loss is on insured. 
(For other cases, see Insurance, Dec. Dig. § 646[5].) 
INSURANCE. 

Waiver of proof of loss cannot arise by implication alone, except from con- 
duct inducing reliance thereon to extent rendering it fraud to recede from what 
party has been induced to expect (Pub. Acts 1917, No. 256). 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

4. INSURANCE. 

Waiver of proof of loss may be proven by conduct manifesting intent not 
to claim such advantage or by failure to act inducing belief of intention to 
waive. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

5. INSURANCE. 

Where insured left fire policies with local insurance agent, possession was 
that of insured, not of company. 

Insured paid part of premium, for which agent gave receipt, and, 
after fire, insured called upon agent, was told that agent had policies, 
and stated to agent he would leave policies there for several days. 

(For other cases, see Insurance, Dec. Dig. § 78.) 

6. INSURANCE. 

Where local agent held policies for insured, held, agent must deliver policies 
upon insured’s request. 

(For other cases, see Insurance, Dec. Dig. § 78.) 

8. INSURANCE. 

Insurer’s retention of policies belonging to insured until after expiration 
of time for making proofs of loss held to bar defense of failure to file proofs of 
loss. 

According to insured’s evidence, insured left policies with local 
agent and, when demanding policies, was informed that agent had sent 
policies to insurer for cancellation. There was evidence that insurer had 
knowledge of letter written by insured to agent showing that insured 
wanted policies and name of insurance company, and thus by its own acts 
prevented compliance with terms of fire policies. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 


Error to Circuit Court, Isabella County; Ray Hart, Judge. 
Action by Floyd D. Struble against the National Liberty Insurance Com- 
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pany of America. To review-a judgment upon a directed verdict in favor of 
defendant, plaintiff brings error. 

Reversed, and new trial ordered. 

Argued before Wiest, C. J., and Butzel, Clark, McDonald, Potter, Sharpe, 
North, and Fead, JJ. 

F. H. Dusenbury, of Mt. Pleasant, for appellant. 

Alfred F. Myer, of Saginaw, for appellee. 

SHARPE, J. 

Plaintiff’s two policies of fire insurance on his house and contents in de- 
fendant company expired on October 23, 1928. Its agent at Mt. Pleasant, Mrs. 
Menerey, called his attention to it by letter, and at his request made out re- 
newal policies therefor. The premium on both policies was $51. On November 
20, 1928, plaintiff paid the agent $30, for which she gave him a receipt. On the 
night of November 24th the building and its contents were destroyed by fire. 
Plaintiff was at that time in the city of Lansing. He had been divorced 
from his wife, and lived alone in the house which had been owned by him for 
a number of years. On being informed of the fire by a neighbor, he returned 
to Mt. Pleasant and called upon the insurance agent. She told him that she 
had the policies, and he said he would leave them there for a few days. On 
December 14, 1928, he paid to her the balance of the premium and asked her 
for the policies. She told him that: “The policies had gone in for cancellation, 
* * * that they weren’t in her office and that she couldn’t get them. She 
didn’t say why they had cancelled them.” On January 9, 1929, plaintiff, in 
Detroit, wrote Mrs. Menerey the following letter: 

“Please inform me as to whether you have received any word from insur- 
ance company about my loss. I couldn’t believe it would take as long as it 
has for me to receive check. Will you kindly get in touch with them and see 
what seems to be the matter? If you cannot find anything more, will you please 
send me the name of the insurance company and policy numbers so I may get 
someone to look into it for me? It will soon be sixty days, altho settlement 
will be made in thirty days after proof of loss. Kindly give this your immediate 
attention and advise as soon as possible.” 

To this she made no reply, nor did she respond to later personal demands 
of the plaintiff for delivery of the policies. She testified that she “was not in- 
structed by anybody not to give them to him.” 

After the expiration of 60 days from the date of the fire, plaintiff’s attorney 
secured the policies, and proofs of loss thereunder were furnished to defend- 
ant. Payment having been refused, this action was brought to recover under 
the policies. 

The defendant gave notice that it would insist in its defense that no proofs 
of loss had been furnished it within 60 days after the fire, as required by the 
terms of the policies, and, after plaintiff’s proofs as above outlined had been 
submitted, rested its case and moved for a directed verdict. This motion was 


granted and judgment entered for defendant. Plaintiff seeks review by writ of 
error. 


[1-4] The policies were of the Michigan standard form prescribed by statute 
(Act No. 256, Pub. Acts 1917). Action thereon, when proof of loss was not 
furnished the insurer within 60 days after the fire, is barred “in the absence 
of proof of waiver or extension of time.” Peck v. National Ins. Co., 224 Mich. 
385, 194 N. W. 973. The burden of proving a waiver of the proofs of loss is on 
the plaintiff. Wierengo v. American Fire Ins. Co., 98 Mich. 621, 57 N. W. 833. 

“The waiver that is spoken of in these cases is another term for an estoppel. 
It can never arise by implication alone, except from some conduct which in- 
duces action in reliance upon it, to an extent that renders it a fraud to recede 


from what the party has been induced to expect.” Security Ins. Co. v. Fay, 22 
Mich. 467, 473, 7 Am. Rep. 670. 


And it may be proved “by acts and conduct manifesting an intent and pur- 
pose not to claim the supposed advantage, or by so neglecting and failing to 
act to induce a belief that it was the intention and purpose to waive.” 27 R. C. L. 
p. 911, as quoted in Hyman v. Boyle, 239 Mich. 357, 361, 214 N. W. 163, 165. 

[5] As an agent of the defendant, Mrs. Menerey wrote the policies in ques 
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tion and made report thereof to the defendant company. It thus obtained in- 
formation that the plaintiff’s property was covered by its insurance. When the 
loss occurred, the policies were still in the hands of the agent. They had been 
left there by the plaintiff, and her possession of them was that of the plain- 
tif, and not of the company. On December 14th, when plaintiff paid the agent 
the balance of the premium, he testified that he “asked her for the policies. She 
said the policies had gone in for cancellation.” Mrs. Menerey testified that 
she sent the policies to the defendant; that she reported the loss, and that an 
adjuster, sent by the company, came to her office and examined her records of 
the policies issued; and that the policies were returned to her from the de- 
fendant a few days before she turned them over to plaintiff’s attorney on Feb- 
ruary 9th. 

J. E. Ettinger, who held a mortgage on the home property, testified that he 
asked for the policy made payable to him as his interest should appear, and 
Mrs. Menerey told him that it had been sent in for cancellation. 

It does not appear that these policies were canceled. Defendant's officials 
well knew that, to entitle plaintiff to recover under them, he must file proofs 
of loss within 60 days after the fire occurred. They also knew, or. should be 
charged with knowing, that plaintiff must have the policies in his possession in 
order to submit such proofs, and yet they retained them in their possession until 
after the 60-day period had expired. 

[6-8] While as before stated, Mrs. Menerey’s possession was the possession 
of the plaintiff, it was her duty to him to deliver the policies upon his request 
therefor. This she failed to do, but sent them to the defendant. Her explana- 
tion is: “I thought they were no use to anybody after a fire with a total loss. 
I didn’t think they was any use to anybody.” When the officials of the company 
received these policies, they had been informed of the loss and had sent an 
adjuster to investigate it. It also appears that the letter written by plaintiff to 
Mrs. Menerey on January 9th (above quoted) was produced on the hearing 
by defendant’s attorney. Mrs. Menerey testified that she did not Know whether 
she had sent it to the company or not. The jury might well have found that 
she did so. The retention of the policies by the defendant until after the time 
for making proofs of loss had expired, in view of the information conveyed to it 
that plaintiff was seeking to secure them or the name of the insurer, was in- 
excusable. Had it mailed the policies to the plaintiff, or sent them to its agent 
with instructions to deliver them, the necessary proofs would doubtless have 
been furnished. By its own acts it prevented a compliance with the terms of 
its policies, and cannot now be heard to rely on such noncompliance as a de- 
fense of this action. 


The judgment is reversed, with costs, and a new trial ordered. 


DOVER v. ATLAS ASSUR. CO. OF LONDON, ENGLAND, 
: and three other cases. No. 3363. 
Court of Appeal of Louisiana. Second Circuit. Nov. 7, 1930. 


130 Southern Reporter 828. 
2. INSURANCE. 
Violation of iron-safe clause in policy covering merchandise, store building, 
fixtures, and furniture affects only merchandise. 
(For other cases, see Insurance, Dec. Dig. § 335[5].) 
4, INSURANCE 
There is no change of title, interest, or possession if, by alleged transfer, no 


terest passes, no possession or right of possession is given, and parties do not 
intend such change. 


(For other cases, see Insurance, Dec. Dig. § 328[2].) 
5. INSURANCE. 

While deed is in escrow, there is no change in title or right of possession, al- 
though purchaser occupies property with vendor’s consent. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 
6. INSURANCE. 


Where deed to insured property was placed in escrow before fire occurred, to 
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be delivered on payment of sum specified, there was no change in interest, posses- 
sion, or title so as to invalidate fire policy (Civ. Code, arts. 2456, 2479, 2021, 2026, 
2028, 2487). 
On December 29, 1926, an authentic act of sale covering insured prop- 
erty was delivered to bank with letter stating, in substance, that deed was 

to be delivered to purchaser on payment of $12,000. It was understood 

that, if buyer did not raise $12,000 and pay such sum by January 10 or 12, 

1927, there was no sale. A fire occurred January 6, 1927, but before the fire 

purchaser spent part of each day in insured’s store with insured, and mon- 

eys derived from sales were turned over to him, and all goods after deed 
was placed in escrow were purchased in purchaser’s name. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

7. INSURANCE. 

Insurers furnishing no blanks cannot complain of insured’s failure to make 
proof of loss (Act No. 168 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 558[4].) 

8. INSURANCE. 

Where insured recovered total of $3,000 fire insurance in four suits, court 
properly allowed attorney’s fees of $100 in each case (Act No. 168 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Eleventh Judicial District Court, Parish of Sabine; Hal A. Bur- 
gess, Judge. 

Suits by Joe Dover against the Atlas Assurance Company of London, Eng- 
land, against the Home Insurance Company of New York, against the Virginia 
Fire & Marine Insurance Company of Richmond, Va., and against the North 
British & Mercantile Insurance Company of London and Edinburg. ‘The suits 
were consolidated for the purpose of trial, and, from the judgments, defendants 
appeal. 

Judgments in each case affirmed. 

Thigpen, Herold & Cousin, of Shreveport, for appellants. 

Crowe & Coleman, of Shreveport, for appellee. 

Drew, J. 

In these four suits, which were consolidated for the purpose of trial, the 
plaintiff sued for judgment against the defendants in the following amounts: 

1. For judgment against the Atlas Assurance Company of London, England, 
in the sum of $1,500, on policy No. 8810259, covering insurance of $500 on building 
and $1,000 on stock of merchandise; 


2. For judgment against the Home Insurance Company of New York, on 


policy No. 1280 for $1,500, covering insurance of $500 on building and $1,000 on 
stock of merchandise; 

3. For judgment against the Virginia Fire & Marine Insurance Company of 
Richmond, Va., on policy No. 12517, covering insurance of $500 on building, $500 
on stock of merchandise, and $500 on furniture and fixtures: 

4. For judgment against the North British & Mercantile Insurance Company 
of London and Edinburg, on policy No. 295804, covering insurance of $500 on 
building, $500 on stock of merchandise, and $500 on furniture and fixtures. 


The total insurance for which judgment is sought against the four companies 
by plaintiff is the sum of $6,000, in the following proportions: $2,000 on building; 
$3,000 on stock of merchandise in building; and $1,000 on furniture and fixtures 
in building. 


; Plaintifi further sued for 12 per cent. damages for failure to settle with the 
insured within sixty days after proof of loss by the insured, and for reasonable 
attorney’s fees, under Act’ No. 168 of 1908. : 

In each suit plaintiff alleged that on or about the 6th day of January, 1927, at 
the hour of 1 or 2 o’clock in the morning, his store building, together with the fur- 
niture and fixtures and the stock of merchandise kept therein, located in the town 
of Florien, Sabine parish, La., was entirely destroyed by fire, no part thereof being 
saved, and that the total amount of merchandise destroyed in said fire was in ex- 
cess of $15,000; that the store building destroyed by fire was worth in excess of 
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$2,500; and that the furniture and fixtures destroyed in the fire were worth in ex- 
cess of $1,500. Plaintiff alleges on the different policies of insurance as the basis 
of his suit. 

Defendants admit the fire and the destruction of the store building and its 
contents, but deny liability under the policies on the ground that two warranty 
stipulations in the policies had been violated by the plaintiff, as follows: 

1. Change in interest, title, or possession. 

“This entire policy, unless otherwise provided, by agreement and endorsed 
hereon or added hereto, shall be void * * * if the interest of the insured be other 
than unconditional and sole ownership, or if the subject of insurance be a building 
on ground not owned by the assured in fee simple * * * or if any change, other 
than by death of the insured, take place in the interest, title or possession of the 
subject of insurance (except change of occupant without increase of hazard), 
whether by legal process or judgment, or by voluntary act of the assured, or other- 
wise.” 

In that Joe Dover, the plaintiff, on or about December 29, 1926, by authentic 
act did bargain, sell, convey, and deliver, with full warranty of title, unto J. L. 
McDaniel, all his right, title, and interest in and to the property covered by said 
insurance and did surrender possession and ownership of and control over said 
property to the said McDaniel, who, on said date, accepted title to and took actual 
possession and control over said property, and who was the owner and in possession 
of said property at the time of the fire, all without the knowledge and consent of 
defendants; and: 

2. The iron-safe clause. 

“The following covenant and warranty is hereby made a part of this policy: 

“The assured will take a complete itemized inventory of stock on hand 
at least once in each calendar year, and unless such inventory has been taken 
within twelve calendar months prior to the date of this policy, one shall be taken 
in detail within thirty days of the issuange of this policy, or this policy shall be 
null and void from such date, and upon demand of the assured, the unearned pre- 
mium from such date shall be returned. 


“The assured will keep a set of books which shall clearly and plainly present a 
complete record of business transacted, including all purchases, sales and ship- 
ments, both for cash and credit, from the date of inventory, as provided for in first 
section of this clause, and during the continuance of this policy. 

“The assured will keep such books and inventory and also the last preceding 
inventory, if such has been taken, securely locked in a fire-proof safe at night, and 
at all times when the building mentioned in this policy is not actually open for busi- 
ness; or, failing in this, the assured will keep such books and inventories in some 
place not exposed to a fire which would destroy the aforesaid building. 

“In the event of failure to produce such set of books and inventories for the 
inspection of this company, this policy shall become null and void, and such fail- 
ure shall constitute a perpetual bar to any recovery thereon.” 

In that Joe Dover, the plaintiff, did not take the inventories and did not keep 
a set of books in compliance with said warranty stipulation in said policies, and 
that he did not keep such inventories and set of books securely locked in a fire- 
proof safe at night, in compliance with said policies, nor did he produce said in- 
spection, though often demanded to do so, and that, by reason of these facts, the 
said policies are null and void. 

The case was tried in the lower court on these issues and resulted in judg- 
ment declaring that the “Iron Safe” clause in the policies had been violated by 
plaintiff, and rejected his demand in each suit for insurance on stock of merchan- 
dise. He further held there had been no change of interest, title, or possession of 
the subject of the insurance, and rendered judgment for plaintiff against each of 
defendants for the amount of insurance covered by the said policies on the store 
building, fixtures, and furniture, amounting in all to $3,000. From this judgment, 
the defendants have appealed to this court. The plaintiff did not appeal. However, 
on the trial of the case in this court and after arguments had begun, counsel for 
plaintiff offered to file an answer to the appeal praying that the judgment be in- 
creased to the full amount sued for. Said filing was objected to as coming too 
late, and was allowed by the court, subject to the objection, stating that the ques- 
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tion of plaintiff's right to file same at that stage of the case would be passed upon 
at the same time of passing on the merits of the case. 

[1] Act No. 103 of 1908, being an act to amend article 890 of the Code of 
Practice, controls this question. That act stated that answer to appeal may be filed 
in the Court of Appeal during the first three days of the term of that court, pro- 
vided the answer is filed before argument. The language of that act is plain. It 
does not say during argument or before submission of the case, but specifically 
says before argument of the case in which the answer is filed. The act needs no 
interpretation. The language is plain and unmistakable, and, unless an answer to 
an appeal is filed before the beginning of the argument of the case in which it is 
attempted to be filed, it comes too late and cannot be allowed. 

[2] Our holding that the answer to appeal was filed too late dispenses with 
the necessity of our passing on the second defense in this case, unless we should 
find that the violation of the “Iron Safe” clause will make void the insurance 
policies on the building, furniture, and fixtures, as well as on the stock of mer- 
chandise. We are of the opinion that it does not. The insurance on the merchan- 
dise, store building, and fixtures and furniture are included in one policy. How- 
ever, the “Iron Safe” clause only affects the stock of merchandise when said 
clause is violated. 

In the case of Thompson v. State Assurance Co., reported in 160 La. page 
690, 107 So. 489, and the case of Stovall v. Sterling Fire Insurance Co., reported 
in 163 La. 284, 111 So. 707, it was held that a violation of the iron-safe clause did 
not affect the insurance on the building, furniture, and fixtures, although all were 
covered by one insurance policy. 

In Cooley’s briefs on “Insurance,” volume 3, page 2995, we find the following: 
“Though in some jurisdictions the fact that the consideration for the policy is en- 
tire has led the courts to declare the contract entire, an examination of the cases 
justifies the statement that the rule established by the weight of authority is 
that, if the policy covers separate classes or items of property, separately valued 
and insured for separate amounts, the contract is divisible and a breach of war- 
ranty or condition which affects only one of the classes or items covered will not 
avoid the insurance on the other classes or items. The fact that the policy con- 
tains a declaration that the entire policy shall be void on a breach of cendition 
does not change this rule.” 

The only question remaining to be passed on by this court is, was there a 
change in the interest, title, or possession of the property prior to January 6, 1927, 
the date of the fire? 

In November, 1926, plaintiff and J. L. McDaniel entered into a preliminary 
verbal contract and agreement whereby plaintiff agreed to sell and Mr. McDaniel 
agreed to buy the property covered by the insurance policies sued on, together with 
a gin located at Florien, and the deed was to be passed when the value of the mer- 
chandise was ascertained by taking of inventory. At the time Mr. McDaniel paid 
to plaintiff the sum of $1,000, to assure plaintiff of his good faith, which sum was 
to be forfeited in the event that Mr. McDaniel failed to consummate the purchase. 
During the month of December, 1926, and before there was a final agreement as 
to the price to be paid by McDaniel for the property that plaintiff had verbally 
agreed to sell him, McDaniel sold his business at Esto, La., and moved his family 
to Florien. Plaintiff, acting on this tentative agreement, began making arrange- 
ments to take over the Ford agency at Many, La. On the 26th or 27th of Decem- 
ber, 1926, plaintiff McDaniel and other helpers took inventory of the stock of mer- 
chandise and, based on said inventory, the final purchase price was agreed on for 
the property covered by the insurance policies and the gin. On December 29, 1926, 
there was passed an authentic act of sale whereby jt recited that Joe Dover, the 
plaintiff, granted, bargained, and sold to J. L. McDaniel all the property covered by 
the insurance policies, describing same, together with a certain gin and the land on 
which it was situated in the town of Florien, La. The consideration cited in said 
deed was the sum of $16,000 cash in hand paid. This deed was signed by plaintiff 
and McDaniel and delivered to the Sabine State Bank at Many, La., with letter 
attached to said deed reading as follows: 

“Herewith annexed is deed from J. Dover to J. L. McDaniel, which is de- 
posited with you to be delivered to said J. L. McDaniel upon payment by him of 
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the sum of $12,000.00, which amount is to be placed to the credit of J. Dover, 
Florien, Louisiana.” 


“(Signed) J. Dover 
J. L. McDaniels.” 


At the time the deed was prepared and signed, McDaniels paid to the plain- 
tiff an additional $3,000, making his total payments up to that time amount to 
$4,000. Both Dover and McDaniels testify that the true consideration agreed 
upon by them was $17,000, consisting of the $4,000 paid in cash and $1,000 worth of 
merchandise that plaintiff, Dover, was to take from the store during the year 
1927, and $12,000, to be paid in cash before or at the time that McDaniels was 
to get delivery of the deed. They both further testify it was understood and 
agreed that, if McDaniels did not raise the $12,000, and pay to the bank by the 
10th or 12th of January, 1927, there was no sale, and the $4,000 already paid 
was to be forfeited. McDaniels testified that he was sure he could raise the 
$12,000 and would have raised it and paid for the property within the time agreed 
upon had not the fire occurred. From and after the date of the deed above re- 
ferred to, McDaniels went into the store, was given a key to the store by plain- 
tiff, plaintiff also having a key to the store, and spent a part of each day in 
the store with McDaniels, both selling goods. However, the money derived 
from the sales was turned over to McDaniels and all goods purchased from that 
dafe until the date of the fire, January 6, 1927, were purchased in the name 
of McDaniels. The day before the fire, plaintiff left for New Orleans, and, 
before leaving, gave McDaniels the insurance policies sued on herein, stating to 
him that, if he wanted to close out the deal before his return (that is, to pay 
the $12,000 to the bank), he could have the insurance policies changed, to which 
statement McDaniels replied that he would wait until plaintiff returned. The 
bookkeeper in the store, it seems, was working for both plaintiff and McDaniels 
after the date of deed and received pay from McDaniels for the time between 
the date of the deed and the fire, and also recived pay from plaintiff for ser- 
vices performed for him during that time. 


Defendants contend that the above state of facts constitute a sale from 
plaintiff, Dover, to McDaniels, of date December 29, 1926, and cite in support of 
their contention a number of authorities which we will discuss hereafter. 

We might say here that the evidence is uncontradicted that the storehouse, 
stock of merchandise, furniture, and fixtures were completely destroyed by fire 
on the morning of January 6, 1927, and that the storehouse was well worth the 
sum of $5,000, and the furniture and fixtures well worth the sum of $2,000, and 
the stock of merchandise was worth $12,800. 

Defendants rely on article 2456 of the Civil Code, which reads as follows: 
“The sale is considered to be perfect between the parties, and the property is of 
right acquired to the purchases with regard to the seller, as soon as there exists 
an agreement for the object and for the price thereof, although the object has 
not yet been delivered, nor the price paid.” 


And article 2479 of the Civil Code, which reads as follows: “The law con- 
siders the tradition or delivery of immovables, as always accompanying the pub- 
lic act, which transfers the property. Every obstacle which the seller after- 
wards interposes to prevent the taking of corporal possession by the buyer, is 
considered as a trespass.” 


And cites the case of State v. Whited & Wheless, 104 La. 125, 28 So. 922, as 
the correct interpretation of said articles. The facts in that case are entirely 
different from the case before us. Plaintiff sold to defendant certain shares of 
stock in a lumber company, and the defendant gave notes for the payment of 
same, and, by agreement between plaintiff and defendant, the stock and notes 
were placed in a bank with an agreement that, as the notes became due, the 
bank was to collect the money and release the stock to defendant. The court 
held that there was not only a sale of the stock, but a pledge of the same to 
secure the payment of the price, by delivering to the person agreed upon be- 
tween the parties. In the case before us, no notes were given for the purchase 
price, and there was nothing to be pledged. The deed was for cash to be de- 
livered to McDaniels upon the payment of cash and not before. The only way 
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for plaintiff to have protected himself for the purchase price, if the property 
had been delivered, was by credit deed and mortgage. That was not the trade. 

The case of Barfield v. Saunders, 116 La. 136, 40 So. 593, cited by defendants, 
is also distinguished from the case before us in that the plaintiff, Barfield, verb- 
ally agreed to purchase land from defendant, gave his five promissory notes in 
payment, paid the first note and took from defendant a receipt for same, in 
which receipt it was stated that the note went as a payment on the Prudhomme 
place, leaving four more notes of $400 each, with interest from specific dates, 
The court held in that case that the receipt was a promise to sell which had 
not only been accepted, but partially executed, and which granted to the promisee 
all the rights of a vendee from the day that he partially executed his promise by 
paying one of the notes. 

The purchase price in that instance was represented by a series of notes 
executed by the plaintiff, purchaser. It was a credit sale in which one of the 
notes had been paid and receipted for and Barfield had been put in possession 
of the property. The case before us involves a cash deed with a suspensive 
condition; that is, the deed was to be delivered to McDaniels only upon the pay- 
ing of $12,000 in cash. 

Defendants cite one other Louisiana authority, McCain vy. Hicks et al., 150 
La. 43, 90 So. 506. This case is distinguished from the case before us in that 
the promise to sell, in writing, called for a cash payment of $1,000 and the bal- 
ance in installments. Two of the installments were paid and the vendee took 
possession of the place and placed it in the hands of realtors for sale at a much 
larger price than they had agreed to pay for it. After having paid two install- 
ments, amounting to $10,500, and having complete control and possession as 
owners of the place and advertising same for sale, the vendees became dis- 
satisfied and sued for the return of the money paid by them to the vendor, 
alleging defects in the title to one eighty acres, of the land. The court said 
that the true reason for the vendees wanting to recede from the sale was that 
they were not able to raise the money ‘to make the other payments as they 
fell due, and said that the facts in this case showed that the vendees had ac- 
cepted the sale. The facts in this case distinguish it from the case before us. 
One is a promise to sell, stipulating that the payments are to be made in in- 
stallments at specific times. Part of the installments were met. The other 
is a cash sale not to be completed and no delivery of deed to be had until the 
full purchase price is paid. 

Article 2021 of the Civil Code reads as follows: “Conditional obligations are 
such as are made to depend on an uncertain event. If the obligation is not to 
take effect until the event happen, it is a suspensive condition; if the obligation 
take effect immediately, but is liable to be defeated when the event happens, 
it is then a resolutory obligation.” 

Article 2026, Civil Code. Conditions are express or implied: “They are 
express, when they appear in the contract; they are implied, whenever they re- 
sult from the operation of law, from the nature of the contract, or from the 
presumed intent of the parties.” 

Article 2028, Civil Code. Conditional contract complete by assent: “The 
contract of which the condition forms a part is, like all others, complete by the 
assent of the parties; the obligee has a right of which the obligor cannot de- 
prive him; its exercise is only suspended, or may be defeated, according to the 
nature of the condition.” 

It is clear that McDaniels had the right to meet the condition set out in 
the deed and letter attached, but it was necessary that he do so before acquiring 
title to the property. 

Article 2487 of the Civil Code reads as follows: “The seller is not bound to 
make a delivery of the thing, if the buyer does not pay the price and the seller 
has not granted him any term for the payment.” 

In the case of Lapene v. Badeaux, 36 La. Ann. 194, page 197, the Supreme 
Court of this state said: 

“It is apparent from the spirit and letter of those different texts of law, 
that it is the contract which is perfected by the agreement of competent parties 
as to the thing and price; but that title to the property is really transferred 
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from vendor to vendee only when the terms of sale have been complied with. 
The failure to pay, when unjustified, is equivalent to a refusal. An adjudicatee 
or purchaser, in legal contemplation, is in default as well by an unfounded fail- 
ure as by an unwarranted refusal. 

“The contract of sale does not make the buyer master and possessor, and 
does not give him a right to enjoy, to use and to dispose of the thing sold, but 
only a right to demand the delivery of it. This delivery of the thing, together 
with the payment of the price, consummates the sale and makes the buyer fully 
master and possessor of the thing, which was the end of the contract of sale. 
R. C. C. 2487; Domat, note to art. X, sec. 11; Tit. 11, Book I, part 1, sec. 275; 
Marcade, vol. 6, p. 142, on Art. C. N. 1583. 

“It is only when the purchaser is entitled to demand and obtain delivery, 
where it is not given to him, that he can be considered as the absolute owner 
and entitled to enjoyment as such. 

“The purchaser has a right to receive possession only after he has performed 
all his part of the contract, as by paying the price or settling for the same, as 
may have been agreed upon between him and the vendor. 

“Article 2487, R. C. C., is explicit on the subject. It reads: 

“The seller is not bound to make a delivery of the thing if the buyer does 
not pay the price.’ 

“The French law, from which ours derives, is textually the same. C. N. 1612. 

* * 

“There exists similar provision in the Spanish law, which, like the French, 
once prevailed here. * * * 

“The theory has its foundation in the Roman law. * * * 

“The principle finally consecrated by our law has been applied by the Courts. 
Washburn v. Green, 13 La. Ann. 32, Doll’s Heirs v. Kathman, 23 La. Ann. 486; 
Mazoue v. Caze, 18 La. Ann. 31; Losee v. Sauton, 24 La. Ann. 370; Haynes v. 
Breaux, 16 La. Ann. 142; Hills v. Jacobs, 7 Rob. 406; Osterberg v. Union Trust 
Co., 93 U. S. 424, 23 L. Ed. 964.” 

[3] In the case of Wells v. Blackman, 121 La. 394, page 413, 46 So. 437, 444, 
the Supreme Court of this state cited with approval, the following extract from 
‘Benjamin on Sales,” Am. Ed. 330: “If it can be inferred * * * from the 
acts of the parties and the circumstances surrounding the transaction, that it 
was the intent that delivery and payment should be concurrent acts, the title 
will be deemed to have remained in the vendor until the condition of the pay- 
ment has been complied with’ ”—citing case of Kessler & Co. v. Manhein, 114 
La. 619, 38 So. 473. 

This principle of law covers the case before us completely, for we have the 
uncontradicted testimony of both the vendor and vendee that delivery of the 
deed should be concurrent with the payment of $12,000, and the further evidence 
of the written letter to that effect attached to the deed. 

In the case of Centreville Bank v. Boudreaux et al., 133 La. 75, 62 So. 412, 
413, the court said: “No complete title of ownership passes to the purchaser at 
a cash sale until he had paid the price thereof.” (Citing with approval the case 
of Lapene v. Badeaux, supra.) 

In the case of Kessler v. Manhein, 114 La. 619, 38 So. 473, the Supreme Court 
of this state again upheld the decision in Lapene v. Badeaux, cited supra. 

In the Centreville Bank v. Boudreaux Case, cited above, the thing sold was 
mules, and they had been delivered to the vendee. The court held that the sale 
was for cash and the cash had not been paid, and there was no sale, although 
they had been belivered and the vendee had taken actual possession of them and 
worked them. 

In the case of Capital Building & Loan Association v. Northern Insurance 


Co., 166 La. 179, 116 So. 843, 844, the Supreme Court of this state has used lan- 
guage that is very pertinent to the issues here before us: 


“The counsel for the insurance company, in support of his contention that 
the adjudication amounted to a perfect and complete sale, cites article’ 2439 of 
the Civil Code, which provides that a sale is perfect when three circumstances 
concur, to wit, the thing sold, the price, and the consent. And article 2456, 
which declares that the sale is considered to be perfect between the parties, 
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and the property is of right acquired to the purchaser, with regard to the seller, 
as soon as there exists an agreement for the subject, and for the price thereof, 
although the object has not yet been delivered, nor the price paid. 

“If counsel’s construction of the two articles were adopted, then all that 
would be necessary to avoid a fire policy, on account of a change of cwner- 
ship, would be simply to prove that the insured had agreed to sell his property 
to another, and at a fixed price which the proposed purchaser had agreed to 
accept. 

“And the forfeiture would likewise be visited on the mortgagee, if it had 
been informed of the agreement of sale and had failed to notify the insurance 
company thereof. 

“Such is not the meaning of the articles of the Code, and such is not the 
interpretation placed upon said articles by the decisions of this court. 

“Article 2440 of the Code declares that all sales of immovables shall be made 
by authentic act or under private signature, and every verbai sale of immov- 
ables shall be null, as well for third persons, as for the contracting parties them- 
selves, and the testimonial proof of it shall not be admitted. 

“The articles referred to must be construed with article 2462. That article 
qualifies the language used in articles 2439 and 2456, and clearly defines the 
meaning of such articles. It is therein declared that where the thing, the price, 
and the reciprocal consent exists, if it relates to immovables and is in writing, 
it amounts to a sale, in so far as to give either party the right to enforce specific 
performance of same. 

“Tt will not do, therefore, to say that the mere concurrence of the thing, 
the price, and the consent creates a perfect and executed contract of sale such 
as to transfer the ownership of the property from the seller to the buyer. 

“Nor will it do to say in a judicial sale that the mere adjudication by the 
sheriff operates a transfer of the property from the seized debtor to the ad- 
judicatee at such sale. 

“Like the promise of sale, the adjudication is a sale in the sense that it gives 
the right to either the adjudicatee or the seizing creditor to compel compliance 
with the terms of adjudication. 


“The question here presented has been up frequently for consideration, and 
this court has invariably held that where the purchaser for cash refuses to 
comply with the terms of sale by paying the price, he is considered as never 
having been owner.” 

In this case, the court cites the case of Lapene v. Badeaux, supra, with ap- 
proval. 


In the case of Etta Contracting Co. v. Bruning, 134 La. 48, 63 So. 619, 621, 
the court said: “There is a line of cases whereby it may be regarded as settled 
(certainly, with regard to judicial sales) that, where the purchaser refuses to 


comply with the terms of the adjudication, he is considered as never having 
been the owner.” 


The same rule will apply in a case where the condition agreed to by the 
vendor and vendee is that the payment of the price and the delivery of the deed 
shall be concurrent. And failure of the vendee to pay the price and receive 
delivery of the deed fails to change the ownership of the property. 

Defendant contends that the placing of the deed in the bank was done by 
the plaintiff, that it was pledged with the said bank acting as agent for plain- 
tiff for the sole purpose of security and collateral. If the act of executing the 
deed transferred and delivered the property, then there was nothing to pledge, 
and the deed itself which stated a cash consideration and acknowledged receipt 
of same could not possibly have been any security to plaintiff. 


[4] Counsel for plaintiff, we think, has correctly stated the law applicable 
to change of interest, and we quote from his brief: 


“The general jurisprudence is to the effect that ‘there is no change of title, 
interest or possession, if by the alleged transfer, no interest passes, no posses- 
sion or right of possession is given and the parties thereto do not intend any 
such change.’ Under the Louisiana law, ‘interest’ refers to a proprietary of 
insurable ‘interest’ in the property covered by the fire insurance policy. 
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“In the case of Stenzel v. Penn. Fire Insurance Co., 110 La. 1019, 35 So. 271, 
98 Am. St. Rep. 481, the Supreme Court said: 

“*A condition against change in “interest” refers to a proprietary or in- 
surable interest in the property, and does not embrace a mere change in the in- 
sured’s interest in the preservation of the property, such as, for instance, re- 
sults from a realization that a mortgage on the property will be foreclosed.’ 

“Whether the execution of a deed placed in escrow would effect a change 
in interest, title or possession, depends on whether or not in such a transaction, 
title passed to the vendee. The universal rule is that unless the conditions of 
the escrow agreement are complied with, no title passes, and without title, the 
legal possession does not pass, since legal possession, as a rule follows the title. 
In this condition, one must not confuse occupancy with possession, for there 
exists quite a distinction between the occupancy of property and the possession 
of property. To illustrate, a tenant may occupy the property, but the possession 
is that of his lessor; and likewise, a licensee may occupy the property, but the 
possession is that of the licensor, or owner.” 

[5] The rule applicable to this case, we think, is correctly stated by the 
Kansas Supreme Court in the case of Pomeroy vy. Aitna Insurance Co., reported 
in 86 Kan. 214, 120 P. 344, 3 L. R. A. (N. S.) 142, Ann. Cas. 1913C, page 170, 
and is in line with the jurisprudence of this state. The court said: 

“While a deed is in escrow, awaiting the performance of conditions preced- 
ent to the delivery thereof by the vendor to the vendee, there is no change in 
the title or right of possession to the property, although the purchaser occupies 
it with the consent of the vendor in anticipation of completing the contract of 
sale and purchase. 

“Where in such case, the vendor has a fire insurance policy on a house 
situated on the premises, and the house is destroyed by fire while so occupied 
and before the conditions of the escrow are performed, the hazard from fire not 
being increased, the right to recover on the contract of insurance is not for- 
feited.” 

In the case before us, there is no claim that the fire hazard was increased 
by the occupancy of the store by McDaniels, with the consent of the plaintiff 
herein. 

In the case of Budelman v. American Insurance Co., 297 Ill. 222, 130 N. E. 
513, the court said: “That since legal possession follows the legal title, an 
executory contract of sale of land and delivery of the premises to the vendee 
thereunder was not a change of possession within the meaning of the provision 
of the policy.” 

And in Mackintosh v. Agricultural Fire Insurance Co., 150 Cal. 440, 89 P. 102, 
119 Am. St. Rep. 234, the Supreme Court of California said: 

“There is not a change of possession [or forfeiture of policy] * * * where 
one, given an option to purchase, is given right of possession for experimental 
purposes, subject to free access and management of the owner.” 

In the case of Trichel vy. Home Insurance Co., 155 La. 459, 99 So. 403, the 
Supreme Court of this state held that, although a promise to sell had been en- 
tered into and part of the purchase price paid, and a number of installments 
had been paid, the property was destroyed by fire before she had paid the number 
of installments required under the contract to entitle her to a deed, and that 
there had been no change in interest, possession, or title such as to avoid the 
fire insurance policy held by her vendor. 

[6] Under the facts of this case and the jurisprudence of our courts, we 
are forced to hold that there was no change in interest, possession, or title in the 
property covered by the insurance policies prior to the date of the fire, and 
the judgment of the lower court in that respect is correct. 

Plaintiff prayed for 12 per cent. damages for failure of the defendants to 
settle or pay the insurance that was due within, sixty days after proof of loss, 
and for reasonable attorney’s fees under Act. No. 168 of 1908." 

[7] Act No. 168 of 1908 requires the insurance company, in case of loss by 
fire, to furnish the assured blank forms of statements and proofs of loss, after 
having been informed of such loss by fire, and, in case the company fails or 
neglects to furnish such blank forms of proof of loss, then such company is 
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deemed to have waived the requiring of any statement or proof of loss at the 
hands of such insured, and, upon suit being brought upon the policy, the com- 
pany shall not be heard to complain of the failure of the insured to furnish 
such statements of proof of loss. In this case no blank forms or statements 
were furnished the insured by the insurance companies; they cannot now com- 
plain of the failure of plaintiff to make the proof. Thompson v. State Assur- 
ance Co., 160 La. 686, 107 So. 489. 

[8] The lower court awarded judgment for plaintiff and against the de- 
fendants for the 12 per cent. damages on the sums allowed, and allowed at- 
torney’s fees of $100 in each case. Act No. 168 of 1908 also provides for a 
reasonable attorney’s fee in each case. The lower court fixed the fee as above 
stated, and we are not disposed to disturb that part of his judgment. 

It is therefore ordered, adjudged, and decreed that the judgment of the 
lower court in the case of Joe Dover vy. Atlas Assurance Company of London, 
England, be affirmed, with all costs; and the judgment in the case of Joe Dover 
v. Home Insurance Company of New York be affirmed, with all costs; and judg- 
ment in case of Joe Dover v. Virginia Fire & Marine Insurance Company of 
Richmond, Va., be affirmed, with all costs; and that judgment in the case of 
Joe Dover v. North British & Mercantile Insurance Company of London and 
Edinburg be affirmed, with all costs. 


STANDARD INS. CO. et al. v. HOLZER SHEET METAL WORKS, Inc. 
No. 13411. 
Court of Appeals of Louisiana. Orleans. Nov. 17, 1930. 
130 Southern Reporter 842. 
INSURANCE. 


Fire in residence held not shown, as respected insurer’s right to subrogation, 
to have been result of negligence of one installing furnace. 

The cause of the fire was apparently unknown and undeveloped by 
testimony, with the mere fact that there was fire in the furnace and in 
living room at about same time as the only-connection between the two, 
while an expert witness attributed the fire to an accumulation of lint and 
trash in the warm air duct in living room, the accumulation being ignited 
by spontaneous combustion. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 


Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 

Suit by the Standard Insurance Company and others against the Holzer 
Sheet Metal Works, Inc. Judgment for defendant, and plaintiffs appeal. 

Affirmed. 

John C. Hollingsworth and Lloyd A. Ray, both of New Orleans, for appel- 
lants. 

Solomon §. Goldman, of New Orleans, for appellee. 

WESTERFIELD, J. 

The plaintiff insurance companies paid to Mrs. Leo Samson of this city, one 
of their policyholders, the sum of $558, on a claim for loss resulting from a fire 
which occurred in her residence on September 6, 1927. A subrogation was 
taken, and this suit brought against the defendant alleging that the fire which 
caused the damage to Mrs. Samson’s home was due to the fault and negligence 
of the defendant. 

It appears from the record that Mrs. Samson’s home was equipped with a 
warm air heating plant, in which she used wood and coal as fuel. She desired 
to change the system so as to make it possible to burn oil. With that purpose 
in view, she contracted with the defendant, the Holzer Sheet Metal Works, Inc., 
to install a “Waterman All Steel Seamless Furnace”; this equipment being re- 
garded as necessary to that end. The installation was completed on September 
6, 1927, and a fire ignited in the fire box of the furnace as a test of the new 
equipment. Shortly after the fire was lighted, smoke and flames were seen to 
come from the warm air register in the living room, which were subsequently 
extinguished after having caused the damage for which this suit is instituted. 

The cause of the fire is apparently unknown, and certainly undeveloped by 
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the testimony in the record. The new furnace which defendant had installed 
confines the flames to its interior and discharges smoke through a smokestack, 
and there is no suggestion that the furnace was defective or that it was im- 
properly installed. In fact, it was still in use at the time the case was tried, 
some two years later. The mere fact that there was fire in the furnace and in 
the living room at about the same time is all that can be said of the connection 
between the two, and certainly insufficient to establish defendant’s liability. 

An expert, employed by the defendant company, attributed the fire to an 
accumulation of lint and trash in the warm air duct in the living room, the ac- 
cumulation being ignited by spontaneous combustion. The warm air conveyor 
or duct is shown to have been improperly installed, in that asbestos paper was 
not used and otherwise. Possibly the fire was due to defective air ducts and 
possibly to other causes, but it is not shown to have been due to the fault of 
the defendant. 

The case of Prescott v. Central Contracting Co. et. al., 162 La. 885, 111 So. 
269, 270, relied upon by plaintiffs, is not in point, because it was there established 
to the satisfaction of the court that the fire was caused by sparks “emitted from 
the smokestack of the boiler that defendants. were, at that time, operating in 
connection with their hoisting engine.” 

In the present case the defendant company’s employees built a fire in the 
ordinary manner in the proper place. Fires had also been built in the old fur- 
nace for several years prior to the installation of defendant’s new furnace, all 
without damage to Mrs. Samson’s home. 

Under the circumstances, we, like the judge of the trial court, are of opinion 
that no proper case has been made out which would justify a finding in plain- 
tiff’s favor; consequently, for the reasons herein assigned, the judgment ap- 
pealed from is affirmed. 

Judgment affirmed. 


GLIDDEN CO. et al. v. RETAIL HARDWARE MUT. INS. CO. OF 
MINNESOTA et al. Nos. 27939-27941. 
Supreme Court of Minnesota. Nov. 28, 1930. 
233 Northwestern Reporter 310. 
1. INSURANCE. 


Fire insurance business is affected with public interest, and subject to regula- 
tion by state. 
Syllabus by the Court. 
The business of fire insurance is affected with a public interest and is 
subject to control and regulation by the state. 
(For other cases, see Insurance, Dec. Dig. § 3.) 
2. INSURANCE. 

Standard fire policy provision for compulsory arbitration or appraisal on dis- 
agreement as to loss Jield not unconstitutional (Gen. St. 1923, § 3512; Const. Minn. 
art. 1, §§ 4, 7; Const. U. S. Amend. 14). 

b dats Syllabus by the Court. 
_The provision in the Minnesota standard policy for arbitration or ap- 

praisal in case of disagreement as to loss is not violative of article i 

§§ 4 and 7, of the State Constitution or of the Fourteenth Amendment of 

the Federal Constitution. 

(For other cases, see Insurance, Dec. Dig. § 4.) 


3. INSURANCE. 


_ Compulsory arbitration or appraisal agreement in standard fire policy 
plicable on disagreement as to loss held not revocable (Gen. St. 1923, § 3512) 
Syllabus by the Court. 

Though the arbitration is conducted somewhat after the fashion of a 
common-law arbitration as distinguished from our statutory arbitration 
the agreement in the standard policy arbitration or appraisal is not revo- 
cable, but it is a method fixed by statute for finding loss in the event of dis- 
agreement and is binding upon insurer and insured. 


(For other cases, see Insurance, Dec. Dig. § 567.) 
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Appeal from District Court, St. Louis County; Bert Fesler, Judge. 

Action by the Glidden Company and others against the Retail Hardware Mu- 
tual Fire Insurance Company of Minnesota and others. Judgment for plaintiffs, 
and defendants appeal. 

Affirmed. 

Nathan H. Chase and M. H. Boutelle, both of Minneapolis, for appellants. 

Kerr, Nelson, Burns & Mohan, of St. Paul, and Fryberger, Fulton & Boyle, 
of Duluth, for respondents. 

DIBELL, J. Bee 

Action on an award or appraisal made pursuant to policies of fire insurance 
issued by the defendant insurance companies. A verdict for something over $77,000 
was directed for the plaintiffs by the court. It was apportioned by the court’s 
findings, $49,088.48 against the defendant Retail Hardware Mutual Fire Insurance 
Company of Minnesota; $19,250.32 against the defendant Minnesota Implement 
Mutual Fire Insurance Company of Minnesota; and $8,662.66 against the defendant 
Hardware Dealers’ Mutual Fire Insurance Company of Wisconsin. The defend- 
ants appeal and present for review the judgment in the latter amount, agreeing to 
abide the result as to others. 

The defendants claim that the cémpulsory appraisal provision of our standard 
policy, applicable in the event of the parties disagreeing as to the amount of the 
loss, Gen. St. 1923, § 3512, is violative of article 1, §§ 4 and 7, of the State Con- 
stitution, and of the Fourteenth Amendment. 

It is conceded substantially that the recent case of Itasca Paper Co. v. Niagara 
Fire Ins. Co., 175 Minn. 73, 220 N. W. 425, if applied, controls. The defendants 
urge that certain late federal cases have changed the doctrine there approved. 
They ask a reconsideration of the questions involved with the purpose, if unsuc- 
cessful here, of having a review in the court of final authority. After a thorough 
reconsideration, we follow the Itasca Case. An extended further discussion is not 
necessary. 

[1] 1. The business of fire insurance is affected with a public interest. North- 
western National Life Ins. Co. v. Riggs, 203 U. S. 243, 27 S. Ct. 126, 51 L. Ed. 168, 
7 Ann. Cas. 1104; German Alliance Ins. Co. v. Lewis, 233 U. S. 389, 34 S. Ct. 612, 
58 L.. Ed. 1011, L. R. A. 1915C, 1189; National Union Fire Ins. Co. v. Wanberg, 
260 U. S. 71, 43S. Ct. 32, 67 L. Ed. 136; Abramowitz v. Continental Ins. Co., 170 
Minn. 215, 212 N. W. 449; Itasca Paper Co. v. Niagara Fire Ins. Co., 175 Minn. 73, 
220 N. W. 425, and cases cited. Within reasonable limits the state may regulate 
the insurance business, and prescribe the conditions under which policies may be 
written and insurance business done. Its control must be reasonable. 

In Hamilton v. Liverpool, etc., Ins. Co., 136 U. S. 242, 10 S. Ct. 945, 949, 34 
L. Ed. 419, which involved a Kentucky policy, the parties in their desire for arbitra- 
tion stood in a position directly opposed to that of the parties here. The insurance 
company wanted arbitration. The insured refused to participate and brought an 
action on the policy. A verdict was directed for the insurance company. In direct- 
ing the verdict the theory of the trial court was that the defendant insurance com- 
pany had the right to an arbitration of the amount of the loss. The report states 
that “the court, after the case had been argued, instructed the jury that it appeared 
from the evidence that the defendant requested the plaintiff, in writing, to submit 
the amount of his loss or damage under the policy to competent and impartial 
persons, and the plaintiff refused so to do, and instructed the jury to return a ver- 
dict for the defendant, which was accordingly rendered.” The plaintiff brought 
error and the Supreme Court disposed of the question in this language: 


“The conditions of the policy in suit clearly and unequivocally manifest the 
intention and agreement of the parties to the contract of insurance that any differ- 
ence arising between them as to the amount of loss or damage of the property 
insured shall be submitted, at the request in writing of either party, to the ap- 
praisal of competent and impartial persons, to be chosen as therein provided, whose 
award shall be conclusive as to the amount of such loss or damage only, and shall 
not determine the question of the liability of the company. * * * The appraisal, 
when requested in writing by either party, is distinctly made a condition precedent 
to the payment of any loss, and to the maintenance of any action. 

“Such a stipulation, not, ousting the jurisdiction of the courts, but leaving the 
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general question of liability to be judicially determined, and simply providing a 
reasonable method of estimating and ascertaining the amount of the loss, is un- 
questionably valid, according to the uniform current of authority in England 
and in this country.” 

This case seems sufficient authority. The defendants cite the following cases 
claiming that they change the rule: Terral v. Burke Construction Co., 257 U. S. 
529, 42 S. Ct. 188, 66 L. Ed. 352, 21 A. L. R. 186 (statute invalid providing for 
revocation of license of foreign corporation because while doing domestic busi- 
ness in state it resorted to federal court) ; Coppage v. Kansas, 236 U. S. 1, 35 S. 
Ct. 240, 59 L. Ed. 441, L. R. A. 1915C, 960 (statute invalid making it a misdemeanor 
for employer to require employee to agree not to become or remain member of la- 
bor organization during his employment); Frost v. Railroad Commission, 271 U. 
S. 583, 46 S. Ct. 605, 70 L. Ed. 1101, 47 A. L. R. 457 (statute invalid requiring 
user of highway by private carrier for hire to assume burdens and duties of com- 
mon carrier); Hanover Fire Ins. Co. v. Harding, 272 U. S. 494, 47'S. Ct. 179, 71 
L. Ed. 372, 49 A. L. R.-713 (statute invalid requiring foreign corporation to submit 
to various conditions or waive constitutional rights—contract); Tyson & Bro. 
United Theatre, etc., v. Banton, 273 U. S. 418, 47 S. Ct. 426, 71 L. Ed. 718, 58 A. 
L. R. 1236 (statute invalid regulating sale of theatre tickets). We find in none of 
them a suggestion that the rule of Hamilton v. Liverpool, etc., Ins. Co., 136 U. S. 
242, 10 S. Ct. 945, 34 L. Ed. 419, is not the correct one. In the Terral Case it is 
noted that the decisions are not all in harmony and that that case necessarily over- 
rules Doyle v. Continental Ins. Co., 94 U. S. 535, 24 L. Ed. 148, and Security Mu- 
tual Life Ins. Co. v. Prewitt, 202 U. S. 246, 26 S. Ct. 619, 50 L. Ed. 1013, 6 Ann. 
Cas. 317. But we see no substantial reason for holding that the basis of the rule 
of the Hamilton Case is affected. 

[2] 2. The claim is then made that the arbitration provision, if compulsory, 
ousts the jurisdiction of the court and therefore is invalid. This is not the view 
we take. Liability is not fixed by means of an appraisal. There is only a finding 
of the loss. See Abramowitz v. Continental Ins. Co., 170 Minn 
449, and cases cited. Liability is left for judicial determination. The right of ap- 
praisal is as well for the insured as insurer, it does not determine liability but 
only the amount of the loss, and the statute is constitutional. An award may be 
so grossly excessive or inadequate as to be subject to vacation as for fraud though 
there be no actual fraud, and it may be vacated for actual fraud, for in either of 
such cases there is a judicial determination of liability. Harrington v. Agr. Ins. 
Co., 179 Minn. 510, 229 N. W. 792. 

We quote again from Hamilton v. Liverpool, etc., Ins. Co., 136 U. S. 242, 10 
S. Ct. 945, 949, 34 L. Ed. 419, referring to a provision for arbitration: 

“Such a stipulation, not ousting the jurisdiction of the courts, but leaving 
the general question of liability to be judicially determined, and simply providing 
a reasonable method of estimating and ascertaining the amount of the loss, is un- 
questionably valid, according to the uniform current of authority in England and 
in this country.” 

The whole law is tersely stated at sufficient length, with a citation of the con- 
trolling authorities, in Vance on Insurance (2d Ed.) 764: 

_ “It is well settled that a clause intended to refer to arbitration the whole ques- 
tion of the insurer’s liability under the contract is void, as ousting the jurisdiction 
of the court. If the matter referred is merely the amount of that liability, the 
condition is perfectly valid and will be enforced.” 

_ And we note in Red Cross Line Co. v. Atlantic Fruit Co., 264 U. S. 109, 44 
S. Ct. 274, 276, 68 L. Ed. 582, a reference to the validity of a general executory 
agreement for arbitration “where the agreement, leaving the general question of 
liability to judicial decision, confines the arbitration to determining the amount 
payable or to furnishing essential evidence of specific facts, and makes it a con- 
dition precedent to the cause of action.” 


And see Orient Ins. Co. v. Skellet Co. (C. C. A.) 28 F.(2d) 968; Continental 
Ins. Co, v. Titeomb (C. C. A.) 7 F.(2d) 833; Hamberg v. St. Paul, etc., Ins. Co., 
68 Minn. 335, 71 N. W. 388; Mosness v. German-American Ins. Co., 50 Minn. 341, 
52 N. W. 932; Gasser v. Sun Fire Office, 42 Minn. 315, 44 N. W. 252; Williams 
v. Branning Mfg. Co., 154 N. C. 205, 70 S. E. 290, 47 L. R. A. (N. S.) 337. 
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[3] 3. We have referred often to the policy arbitration or appraisal as in the 
nature of a common-law arbitration. It is so in contra-distinction to our statutory 
arbitration. The companies claim that an agreement for a common-law arbitra- 
tion is revocable, and therefore the policy provision is revocable, and they claim 
that by refusing to participate they revoked. ‘This does not follow. It was never 
the intent of the statute that the arbitration was other than compulsory. If re- 
vocable there would be no actual or effective appraisal within the contemplation 
of the policy. It was the thought of the Legislature that, dealing with business 
affected with a public interest, it would provide for the ascertainment of loss, 
not liability, by a so-called arbitration for which it prescribed, and that the policy 
upon this point was not an executory agreement. It did not provide something 
that either party through whim or caprice might disregard. And what it made 
was a definite procedure binding upon both parties in ascertaining loss. 
Judgment affirmed. 


FLOREA et al. v. IOWA STATE INS. CO. 
No. 21292. 
St. Louis Court of Appeals. Missouri. Nov. 5, 1930. 
As Modified on Denial of Rehearing Nov. 21, 1930. 
32 Southwestern Reporter (2d) 111. 
1. INSURANCE. 


Stipulation rendering fire policy void, if building should remain vacant or 
unoccupied for ten days, is one which might lawfully be made. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 

2. INSURANCE. 

In construing vacancy or unoccupancy clause in fire policy, court will not 
enlarge meaning of words to save insurer from liability, but will hold insurer 
to strict terms of contract. 

As otherwise stated, rule is that, if words used are of doubtful mean- 
ing, or if an ambiguity exists which is fairly susceptible of different in- 
terpretations, then that construction will be adopted which is most favor- 
able to insured. 

(F or other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

House was not “vacant” within fire policy, where substantial portion of 
tenant’s household goods were in house and destroyed by fire. 

Clause in fire policy provided that entire policy should be void if 
building therein described, whether intended for occupancy by owner or 
tenant, should be or become vacant or unoccupied, and so remain for ten 
days. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

4. INSURANCE. 

Term “occupancy” within fire policy refers to human habitation, and means 
act of living in particular house. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

5. INSURANCE. 
Mere sleeping in house, though material, is not necessarily decisive of ques- 
tion of “occupancy” within fire policy. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

6. INSURANCE. 

Absent contrary provision, any “occupancy” satisfying letter of condition 
of policy, though by one there possessio pedis, is sufficient within fire policy. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

7. INSURANCE. 


In action on fire policy, finding that insured building at time of fire was 


- unoccupied within stipulation in policy held supported by substantial evi- 
dence. 


“ 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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g. INSURANCE. | = iy 

Finding that insured was sole and unconditional owner of insured property 
at time of fire, as required by policy, Aeld supported by substantial evidence. 

Evidence showed that before fire insured entered into executory 
contract to convey property to third person, but that contract was sub- 
sequently abandoned by mutual consent, and that conveyance made sub- 
sequent to fire was pursuant to a new contract entered into contempor- 
aneously with execution of deed after fire. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

9, INSURANCE. 

Owner of property possesses insurable interest therein, notwithstanding 
mortgage on property up to full amount of insurance. 

(For other cases, see Insurance, Dec. Dig. § 115[5].) 

10. INSURANCE. 

When fire occurred, rights of insured and insurer under fire policy be- 
come fixed, and subsequent conveyance by insured could not affect insurer’s 
liability. 

(For other cases, see Insurance. Dec. Dig. § 328[1].) 

11. INSURANCE. ' 

Insured, notwithstanding indebtedness to mortgagees precluded insured’s 
right to share in proceeds of fire policy, held “real party in interest,” entitled to 
maintain action on policy (Rev. St. 1919, § 1155). 

It was shown that amount of indebtedness due mortgagees of in- 
sured property exceeded face amount of policy, and that therefore in- 
sured had no beneficial ownership in proceeds. 

(For other cases, see Insurance, Dec. Dig. § 624[3].) 

12. INSURANCE. 

Under loss-payable clause in fire policy, insured and mortgagees held prop- 
erly joined as plaintiffs in action on policy. 

Under loss-payable clause in fire policy, providing that loss should be 
adjusted with insured, and should be payable to insured and to mort- 
gagees as their respective interests might appear, recovery by either or 
both would bar any further action on policy. 

(For other cases, see Insurance, Dec. Dig. § 624[3].) 

13. INSURANCE. 

Insurance companies, acting in good faith, may contest issues involving lia- 
bility without subjecting themselves to statutory penalty for vexatious delay. 

Though there may be issue in case about which lawyers might reason- 
ably and honestly differ in their opinions, attitude of insurance com- 
pany in denying liability must not be vexatious and recalcitrant. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

14. INSURANCE. 

In action on fire policy, evidence held to support finding of willful and vexa- 
tious delay by insurer, warranting statutory penalty and attorney’s fees. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from Circuit Court, Knox County; Paul D. Higbee, Judge. 

Action by W. F. Florea and John Fahey and others, a copartnership, doing 
business under the firm name of Fahey Bros., against the Iowa State Insurance 
Company, a corporation. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

E. L. Snider, of Chicago, Ill., and J. C. Dorian, of Edina, for appellant. 

Claude M. Smith and Brown, Gibbons & Brown, all of Edina, for respond- 
ents. 

BENNICK, C. 

This is an action mp a policy of fire insurance. _Tried to the court without 
the wet ear a judgment no ‘rc in plaintiff’s favor for the aggregate 
sum of $2,794.60, representing the full face value of the policy, with interest 
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thereon at the rate of 6 per cent. from March 30, 1929, the date of the loss, 
together with an allowance of the 10 per cent. penalty and the sum of $500 as 
attorney's fees for vexatious delay. A motion for a new trial was filed and 
overruled, following which the defendant has duly appealed the case to this court. 

The policy was issued by defendant to one Elliott, insuring the property 
described therein against loss by fire or windstorm in the sum’ of $2,000, for a 
period of five years, beginning January 26, 1927, and expiring January 26, 1932. 
Attached to and forming a part of the policy was a loss-payable clause, providing 
that the loss should be adjusted with the insured and should be payable to the 
insured and to Fahey Bros., mortgagees, as their respective interests might 
appear. 

Among the several clauses of the policy was the provision that the entire 
policy should be void if the interest of the insured be other than an unconditional 
and sole ownership; if the subject of the insurance be a building on ground not 
owned by the insured in fee simple; if any change, other than by the death of 
the insured took place in the interest, title, or possession of the subject of the 
insurance; or if the building therein described, whether intended for occupancy 
by the owner or a tenant, should be or become vacant or unoccupied, and so 
remain for ten days. 

Thereafter the property was sold by Elliott to one Klote, on March 17, 1928, 
by whom it was in turn conveyed by general warranty deed to plaintiff Florea 
and Nellie M. Florea, his wife, subject, however, to the deed of trust theretofore 
executed in favor of Fahey Bros., mortgagees. In each instance an assignment 
of the policy was duly made and consented to by defendant company, the assign- 
ment to Florea having been recognized by the company, through its secretary, 
on June 5, 1928. 

There is no dispute about the fact that the building was totally destroyed 
by fire on the night of March 30, 1929, nor is there any question about the pay- 
ment of the premiums or the making of proof of loss. 

Florea has sued as the insured and owner of the property described in the 
petition at the time of the loss, while Fahey Bros. have been joined as parties 
to the action by virtue of being mortgagees, with an interest in the proceeds 
under the loss-payable clause. 


The sufficiency of the petition for an action of this character is not brought 
into question. 

Two defenses were interposed and relied upon by defendant in its answer, 
the first of which was that the policy was void, in that Florea, before the loss was 
sustained, had executed a contract of purchase and sale with one Murphy; that 
Florea was therefore not the unconditional and sole owner of the property; that 
he had ceased to be the owner thereof; that the subject of the insurance became 
and was a building situated on land not owned by the insured in fee simple; and 
that, on account of the change in title, interest, and possession, the policy under 
its terms was rendered void. 

The second defense was that the property became and remained vacant and 
unoccupied for more than ten days prior to the fire, on account of which fact 
the policy became null and void. 

The reply was a denial of the new matter set up in the answer. 

At the termination of the case, findings of fact and conclusions of law were 
filed by the court at the request of the plaintiffs, and judgment was rendered 
in the form and manner that we have heretofore indicated. 

Material facts, other than those already mentioned, will be hereinafter noted 
in connection with particular points arising for decision. 


In support of its contention that the judgment of the lower court may not be 
sustained upon any theory in the case supported by substantial evidence, the 


same propositions are brought to our attention as were urged by the company 
as defenses below. 


Considering these matters in their inverse order, we have the argument that 
there was a breach of that condition of the policy providing that the same 
should be void if the building described therein, whether intended for occupancy 


by the owner or his tenant, should be or become vacant or unoccupied, and so 
remain for ten days. 
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Upon this point the evidence disclosed that the premises had been let to one 
Linson; that he had rented a farm known as the Cabeen farm, and in March, 
1929, prepared to move from the premises of the insured; that prior to March 
10th, Linson’s wife had gone to visit her parents, and had taken the two children 
along with her; that after said date, neither she nor the children lived on the 
Florea farm; that Linson himself ate his meals and slept at the home of his 
wife’s parents, save for the night of March 20th, when he slept in the insured 
premises; that he began moving his household effects away as early as March 
17th, and moved the last load on March 28th, two days before the fire; and 
that certain articles of his furniture were yet in the house at the time of the 
fire, and were totally destroyed with it. 

[1, 2] As we view the record, the finding of the trial court for plaintiffs 
upon this issue is not to be disturbed. We fully appreciate the fact that a 
stipulation such as that now under consideration is one that the parties might 
lawfully make, and to which effect must be given, but yet in the construction 
thereof the court will not enlarge the meaning of the words used so as to save 
the insurer from its obligation, but it will rather be inclined to hold it to the. 
strict terms of its,contract. Otherwise stated, we will apply the usual rule for 
the construction of an insurance contract that, if the words used are of doubtful 
meaning, of if an ambiguity exists which is fairly susceptible of different interpre- 
tations, then that construction will be adopted which is most favorable to the 
policyholder. Pabst Brewing Co. v. Union Insurance Co., 63 Mo. App. 663; 
Norman v. Missouri Town Mutual Fire, etc., Insurance Co., 74 Mo. App. 456; 
Walton v. Phoenix Insurance Co., 162 Mo. App. 316, 141 S. W. 1138. 

[3] Certainly the house was not vacant within the meaning of the policy, 
for the evidence shows without contradiction or dispute that a substantial portion 
of the tenant’s household goods were yet in it at the time of the fire, and were 
dstroyed along with it. Norman v. Missouri Town Mutual Fire, etc., Insurance 
Co., supra. But the condition of the policy relied upon was drawn in the alterna- 
tive, and, even though the building described in the policy was not vacant, if it 
was unoccupied, and so remained for a period of ten days, then plaintiffs were 
not entitled to a recovery, absent an abrogation of the condition by a subsequent 
agreement, which is not claimed, or a waiver by the company. 

[4-6] Generally speaking, the cases say that the term “occupancy” refers to 
human habitation, and means the act of living in a particular house, and that 
occupation is at an end whenever the building is no longer the place of abode of 
any living person. Often proof of whether any one has slept in the house during 
the prescribed period is strongly emphasized, and it was in this case, but we 
known of no decision which goes so far as to hold as a matter of law that 
sleeping in a house is in all events essential to occupancy, Such fact is undoubtedly 
highly material upon the question of occupancy, but it will not be necessarily 
decisive of it under all circumstances. Thus we find the rule to be that, where 
there is no condition or stipulation in the policy whereby the insured obligates 
himself either to limit or to extend his occupancy to any particular purpose, 
then any occupancy will suffice which satisfies the letter of the condition of the 
policy, even though it may be by one who is there possessio pedis, such as a 
caretaker or watchman, not having the house as his domicile. Walton v. Phoenix 
Insurance Co., supra; Pabst Brewing Co. v. Union Insurance Co., supra. 


[7] Here there is no getting away from the fact that the tenant’s family 
as a whole were not living in the insured premises for a period longer than ten 
days before the fire, if we use the term “living” as having reference to the 
ordinary occupancy of a home by the family. Yet we cannot say that they had 
abandoned their former home, for the substantial portion of their household 
goods was still in it, even as late as two days before the fire. Furthermore, 
Linson himself slept in the insured premises on ‘the morning of March 2lst, 
which was clearly within the ten-day period. 


It is also of significance that the policy only required that the premises be 
not unoccupied for a period of more than ten days, without in anywise under- 
taking to specify the character of the occupancy, other than that it might be by 
either the owner or his tenant. The proof is clear that the tenant was in charge 
of the premises even up to the time of the fire, and that he was continually 
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exercising all the prerogatives which went along with his right to occupy the 
house. Whether he was inside of it every day does not appear, but he was at 
least in control of it. Under these circumstances, we think it was for the court, 
as the trier of the facts, to say whether the building described in the policy 
became unoccupied and remained so for ten days before the occurrence of the 
loss; and, with substantial evidence to support the finding made, the point is 
not available to defendant as a ground for the reversal of the judgment. 


[8] The second defense, namely, that Florea was not the sole and uncondi- 
tional owner of the property at the time of the loss, that he had ceased to be 
the owner thereof, that the subject of the insurance became and was a building 
situated on ground not owned by the insured in fee simple, and that, on account 
of such change in title, interest, and possession, the policy became void, was based 
upon the fact that on December 28, 1928, Florea entered into an executory 
contract of sale with one Murphy, said contract to be completed, upon certain 
terms and conditions specified therein, on March 1, 1928. 


Had this contract been completed, there would be no doubt about the pro- 
priety of the company’s present contention, but plaintiffs’ evidence showed that 
the contract was subsequently abandoned by mutual consent, and that the con- 
veyance to Murphy, which was made on May 21, 1929, almost a month after the 
fire, was pursuant to a new contract entered into contemporaneously with the 
execution of the deed. Thus the finding of the court that there had been no 
breach of the conditions in question was based upon substantial evidence, so 
as not to be subject to interference on this appeal. 


[9, 10] Another objection to the judgment, in so far as it went in favor of 
plaintiff Florea, is that he, under defendant’s theory, was not a real party in 
interest to the action, and was therefore not entitled to maintain the same. This 
suggestion is founded upon his statement while on the stand that he had no 
pecuniary interest in the litigation, and did not expect to receive any of the 
money that might be recovered from the insurance company, presumably upon 
the theory that the indebtedness due the mortgagees exceeded the face value of 
the policy. 

We think there is no merit in this contention. At the time the policy was 
assigned to him with the consent of the company, as well as at the time of the 
loss, Florea was the owner of the property, and therefore possessed of an 
insurable interest in it. White v. Merchants’ Insurance Co., 93 Mo. App. 282. 
Furthermore, when the fire occurred, the rights of the parties became fixed, 
‘and the subsequent conveyance of the land to Murphy could not serve to preclude 
Florea’s recovery on the policy. Everett v. Patrons’ & Farmers’ Mutual Fire 
Insurance Co., 222 Mo. App. 1010, 7 S. W. (2d) 463. 

[11,12] Conceding that the extent of the debt owing to the mortgagees may 
have foreclosed to Florea the right to share in the proceeds, he was yet the owner 
of the bare legal title to the cause of action, and as such was a real party in inter- 
est under section 1155, Rev. St. 1919, and entitled to maintain an action thereon, 
even though the beneficial ownership was vested in another. Swift & Co. v. Wa- 
bash R. Co., 149 Mo. App. 526, 131 S. W. 124; Keeley v. Indemnity Co. of Am- 
erica, 222 Mo. App. 439, 7 S. W. (2d) 434. It would seem under the circumstances 
that either Florea or Fahey Bros. might have brought the suit alone, Florea, as 
the trustee of an express trust, and Fahey Bros. as the parties for whose benefit 
the contract was made, but nevertheless, under the terms of the loss-payable 
clause, it was proper for them to be joined as plaintiffs, since, no matter how they 
sued, a recovery by either or both would bar any further action on the policy. 
Farmers’ Bank v. Manchester Assurance Co., 106 Mo. App. 114, 80 S. W. 299; 
Anthony v. German American Insurance Co., 48 Mo. App. 65. 


As to Fahey Bros., defendant argues that there was no evidence to show that 
there was a debt due them at the time of the trial, or, if so, what the amount of 
their interest was, and that, consequently, the judgment in their favor was not 
supported by any evidence. Perhaps there was no evidence to show the amount 
owing them at the time of the trial as distinguished from the time of the loss, but 
it was shown that, at the time of the fire, when the rights of the parties were 
determined, the outstanding indebtedness under the deed of trust was as much as 
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$4,200, which fact was sufficient to warrant the rendition of the judgment in their 
favor. : 

Another point made is that, when the policy became void, as defendant assumes, 
because of the contract made by Florea with Murphy, and because of the vacancy, 
it remained void, and was not reinstated and, that because of such contract, there 
was no insurable interest remaining in Florea to support a policy, and the policy 
was not revived, if and when the contract with Murphy expired. If what we have 
already said is not in itself a sufficient answer to this argument, suffice it to say 
that the policy never became void, under the most favorable view of the evidence 
trom the plaintiffs’ standpoint, and therefore there is no question of reinstatement 
or revival in the case. 

[13,14] Finally defendant argues that the allowance of the statutory penalty 
and attorney’s fees as for vexatious refusal was not warranted under the evidence. 

Upon this issue the evidence disclosed that three days after the fire, when 
Florea first learned of it, he notified the company’s agent, who in turn notified the 
company; that a month later the company’s adjuster came to the scene, and in- 
quired about, and was shown, the contract with Murphy; that some time later 
Florea had a second conversation with the agent; that neither the agent nor the 
adjuster was able to say at any time whether the company would pay the loss; and 
that Florea finally wrote the company direct relative to the matter, but received no 
reply from it. 

J. P. Fahey, one of the mortgagees, testified that he too advised the company’s 
agent of the loss; that the agent later informed him that he had received no re- 
sponse from the company; that he then consulted a second agent, who told him 
that the company had sold out to a New York company; that he had his banker 
write the company, but received no reply; and that the first response he was ever 
able to get from the company was after he employed an attorney, to whom the 
company wrote, denying liability. 

We appreciate the fact that insurance companies, acting in good faith, may con- 

test issues either of fact or of law without subjecting themselves to the penalty, 
but, even though there may be an issue of either character in the case about which 
lawyers might reasonably and honestly differ in their opinions, yet the attitude of 
the company in denying liability must not be vexatious and recalcitrant, else it may 
not be exculpated from the charge of willful obstruction. Exchange Bank of 
Novinger v. Turner (Mo. Sup.) 14 S. W. (2d) 425. 
_ In this instance the evidence that we have set out was amply sufficient in our 
view of it to have warranted the court in finding that the company’s attitude was 
willful and vexatious; and, conceding that there were issues which the company 
might very well have been justified in litigating, their neglect and refusal to 
deal with plaintiffs in the adjustment of the loss after they were apprised of all 
the facts, whether it would have been to admit or to deny liability, was clearly 
evidence of unjustifiable and vexatious delay. 


Accordingly, the commissioner recommends that the judgment of the circuit 
court be affirmed. 


Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 
lhe judgment of the circuit court is accordingly affirmed. 

Haid, P. J., and Becker and Nipper, JJ., concur. 


ETTLINGER v. IMPORTERS’ & EXPORTERS’ INS. CO. OF NEW YORK. 
Municipal Court of New York, Borough of Manhattan, Sixth 
District. Sept. 29, 1930. 
oo 245 New York Supplement 145. 
1. INSURANCE. 
All words in insurance policy, so far as possible, must be given meaning. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. INSURANCE. 
Removable dental bridges lost by insured held not “personal effects usually 
carried by tourists” within tourist policy. 
The policy insured against loss of “personal effects usually carried 
by tourists and travellers, including personal jewelry and/or personal furs.” 
(For other cases, see Insurance, Dec. Dig. § 425.) 
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3. INSURANCE. 


Word “carried” in tourist policy, insuring against loss of personal effects 
usually carried by tourists, connotes transportation of such personal effects as 
are incident of travel. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Action by Samuel L. Ettlinger against the Importers’ & Exporters’ Insurance 
Company of New York. 

Judgment for defendant. 

Geza Eichhorn, of New York City, for plaintiff. 

Davies, Auerbach & Cornell, of New York City (William J. Walker, of New 
York City, of counsel), for defendant. 

PRINCE, J. 

The plaintiff lost two removable dental bridges. The defendant had issued 
to the plaintiff the usual tourist’s policy. The sole question presented here is 
whether the policy covers the loss. “Personal effects usually carried by tourists 
and travellers, including personal jewelry and/or personal furs,” are insured. Ne 
case is cited where the question was decided. 

The plaintiff asserts that removable teeth are personal effects. The defendant 
urges that teeth, whether permanent or removable, are annexed to the anatomy, and 
whilst part of the person are not an “effect.” 

[1-3] All of the words in the policy, so far as possible, must be given meaning. 
If all personal effects were insured, the policy would cover the loss. False teeth 
are intimate effects of the person. Their use is quite usual. That they are not 
worn by all does not render their use “unusual.” Few personal effects are universal. 
It does not follow, as the defendant argues, that, if under this contract false teeth 
are classified as “personal effects,” a corpse would be stripped of them, in favor 
of a legatee, under a bequest of “personal effects.” The construction of a contract 
is now before the court. The question here is, what the ordinary man might 
reasonably assume the words “personal effects” to mean, in a policy of theft in- 
surance. Paskusz v. Philadelphia Casualty Co., 213 N. Y. 22, 106 N. E. 749, Ann. 
Cas. 1915A, 652. In a will the same words may convey another meaning. 

However, the defendant’s contract was not to insure against the loss of all 
personal effects, but only such as are “usually carried by tourists and travellers, 
including jewelry and/or personal furs.” ‘This limitation makes the meaning clear. 
Only such personal effects are insured as are “usually carried by tourists and trav- 
ellers, including personal jewelry and/or personal furs.” This language conveys 
the clear intent to insure only, first, not all personal effects, but only such as are 
carried, and, second, not all that are carried, but only such as are usually carried as 
part of a tour or trip. False teeth are personal effects always worn, and not 
merely as the incident of travel. They are not “carried.” Whilst in a general way, 
one carries one’s person and all that is attached to it, such carriage is of an in- 
transitive character. The verb “carry” is used in its active transitive sense, and 
connotes transportation of such personal effects as are the incident of travel. The 
loss here was not contemplated by the policy. 

Judgment for the defendant. 


HUKLE v. GREAT AMERICAN INS. CO. et al. 
Supreme Court, Appellate Division, First Department. Nov. 7, 1930. 
245 New York Supplement 240. 
1. INSURANCE. 


Lawful rider attached to face of policy is part of contract. 
(For other cases, see Insurance, Dec. Dig. § 150.) 
2. INSURANCE. 
Rider attached to fire policies permitting premises to remain unoccupied a 
portion of each year held to permit premises to be unoccupied for four months. 
Fire policies involved recited that, “unless otherwise provided by 
agreement in writing added thereto, this company shall not be liable for 
loss or damage occurring * * * while a described building whether 
intended for occupancy by owner or tenant, is vacant or unoccupied 
beyond a period of ten days.” To each policy was attached a rider reciting, 
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among other things, that it granted “privilege to remain unoccupied a 
portion of each year.” 


(For other cases, see Insurance, Dec. Dig. § 387.) 


O’Malley and McAvoy, JJ., dissenting. 

Submission of controversy between John A. Hukle, plaintiff, and Great 
American Insurance Company and others, defendants, on an agreed statement 
of facts pursuant to Civil Practice Act, §§ 546-548. 

Judgment directed for plaintiff to extent indicated in opinion. 

Argued before Dowling, P. J., and Finch, McAvoy, Martin, and O'Malley, JJ. 

Moos, Nathan, Imbrey & Levine, of New York City (George X. Levine, of 
New York City, of counsel), for plaintiff. 

Pariser & Garten, of New York City (Stanley Garten, of New York City, of 
counsel), for defendants. 

Martin, J. 

On August 25, 1928, a fire damaged the premises known as Nos. 725-27 East 
155th street, county of Bronx, city of Nec York, which premises were covered 
by three policies of fire insurance issued by the respective defendants. 

The plaintiff now seeks to recover from the insurance companies the loss 
sustained by the fire amounting to $1,142.28. The defendants disclaim all liability 
on the sole ground that the premises were unoccupied for a period of about 
four months prior to the fire. The question of vacancy is not in the case, the 
parties having stipulated that at no time prior to the fire were the premises 
vacant. The building was owned by Mary Hukle, the plaintiff’s assignor, and 
was equipped as a machine shop and leased to a tenant. After the tenant had 
ceased to occupy the building, it remained unoccupied and unused as a factory 
and machine shop for a period of about four months, when the fire occurred, 
resulting in the claim made upon the defendants for the proportionate amount 
of the fire insurance carried by plaintiff's assignor. 

Each of the said policies of insurance contained the standard provision in 
the body of the form as follows: 

“Unless otherwise provided by agreement in writing added hereto, this 
Company shall not be liable for loss or damage occurring * * * (f) while a 
described building, whether intended for occupancy by owner or tenant, is 
vacant or unoccupied beyond a period of ten days.” 

The tenant of these premises was in possession and continued to maintain 
control and supervise the property under its lease and also continued to pay 
rent for the premises to Mary Hukle. The premises were not vacant from the 
Ist day of May, 1928, down to and including the 25th day of August, 1928, nor 
at any other time, but during the said period from May 1, 1928, to August 25, 
1928, the building was unoccupied as an active manufacturing establishment. 

[1] The defendants contend that they are not liable because the policy con- 
tained a clause that “unless otherwise provided” by agreement in writing added 
thereto, the company shall not be liable for loss or damage if the building is 
unoccupied beyond a period of ten days. Such a construction overlooks the 
fact that it was otherwise provided, and that attached to this policy was what is 
commonly known as a “rider,” in which it was otherwise provided that the 
premises might remain unoccupied for a portion of the year. It is now well 
settled that a “lawful rider” attached to the face of the policy is a part of the 
contract. Hopkins v. Connecticut General Life Ins. Co., 225 N. Y. 76, 121 N. E. 
465; Scharles and another, etc., v. N. Hubbard, Jr., & Co., 74 Misc. Rep. 72, 131 
N. Y. S. 848; Hardy v. Lancashire Ins. Co., 166 Mass. 210, 44 N. E. 209, 33 L. R. 
A. 241, 55 Am. St. Rep. 395; Quinn v. Fire Association of Philadelphia, 180 
Mass. 560, 62 N. E. 980; Benedict v. Ocean Insurance Co., 31 N. Y. 389. 


In the case of Davern v. American Mut. Liability Ins. Co., 241 N. Y. 318, 321, 
150 N. E. 129, 130, 43 A. L. R. 522, the Court of Appeals held that a rider to a 
policy of indemnity insurance providing that in consideration of an additional 
premium “and subject to the terms and conditions of the policy to which this 
indorsement is attached,” the defendant would indemnify the plaintiff against 
loss or damage to his own automobile, merely enlarged the scope of the insurance 
or indemnity provided by the policy. It was a part of the same contract, subject 
to the same conditions, based upon the same application, and the declarations 
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made therein were incorporated by reference into the rider. Misrepresentations, 
therefore, made in the application for the indemnity policy, would furnish defense 
to an action to recover for damage insured against by the rider. 

In Knowlton y. Patrons’ Androscoggin Mutual Fire Ins. Co., 100 Me. 481, 
62 A. 289, 2 L. R. A. (N. S.) 517, it was held that the provisions of the standard 
policy relating to the vacancy of the premises was modified by the separate 
slip or rider attached to the policy. In that case it was further held that the 
term “rider” is applied to an additional paper attached to and forming a part of 
an insurance policy. 

The rider in the case before the court was in writing, and, as frequently 
occurs when parties enter into a contract of insurance, it was found that the 
period of unoccupancy permitted in the body of the policies was too short and 
should be extended. The rider attached to the policy was for the purpose of 
extending the period that the premises might remain unoccupied. It was to 
enlarge the rights of the insured under the policy so that the property might be 
covered by insurance, though it was unoccupied for a longer period than ten days. 

The policy clearly contemplated that it might be necessary to enlarge the 
time that the building might remain unoccupied beyond the period of ten days. 
This is emphasized by the phraseology of the clause with reference to this subject. 
It is there stated that “unless otherwise provided by agreement in writing” the 
period shall be but ten days. If it was otherwise provided in writing, the period 
of unoccupancy would be in accordance therewith. 

[2] It is impossible to read the rider in question without coming to the 
conclusion that it was intended thereby to grant some privilege, 
“privileged to remain unoccupied a portion of each year.” If this rider is to 
be read in the ordinary manner, it means that an additional privilege was given 
that the building might rem in unoccupied for a portion of each year and in 
case of fire the insurer would be liable. If this rider were not to be read as 
contended by the plaintiff, it would serve no purpose whatever. The defendants 
contend that it means privileged to remain unoccupied for ten days of each year. 
Without any rider the policy gave the right to permit the premises to remain 
unoccupied for a period of ten days. It was therefore unnecessary to annex a 
rider to accomplish the same result. The purpose and intent of a rider in many 
instances is to grant additional rights or privileges to the insured, which rights 
or privileges are either not granted by the original policy or are limited and 
insufficient. In order to make such rights and privileges conform to the wishes 
of the insured, that purpose is accomplished by annexing to the policy a rider 
such as is annexed to the policies of insurance in question. 

We have reached the conclusion that a proper construction of these policies 
requires us to hold the defendants liable for the amount agreed upon by the 
parties as the share these policies must bear toward reimbursing the plaintiff 
for the loss sustained by the fire. 

The plaintiff should therefore have judgment against the defendant Great 
American Insurance Company for the sum of $241.89 with interest from October 
22, 1928, and against the defendant the Phoenix Insurance Company of Hartford, 
Conn., for the sum of $497.23 with interest from said date, and against the defend- 
ant Springfield Fire & Marine Insurance Company of Springfield, Mass., 
the sum of $403.16 with interest from said date, but without costs. 

Dowling, P. J., and Finch, J., concur. 
James O'Malley, J. (dissenting). 


for it says 


for 





FIDELITY-PHOENIX FIRE INS. CO. OF NEW YORK vy. FIRST 
NAT. BANK OF MARIETTA, OKL. No. 19561. 


Supreme Court of Oklahoma. Oct. 28, 1930. 
292 Pacific Reporter 829. 
1. REFORMATION OF INSTRUMENTS. 


Petition in action on fire policy alleging agent’s misdescription of location of 


insured property in policy held sufficient as against general demurrer (Comp. St. 
1921, § 4998). 


Syllabus by the Court. 
In an action to recover on a fire insurance policy, where the petition 
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of Marietta, Okla. 


alleges in substance and effect that the assured was the owner of a dwell- 

ing house located on a certain block and lot and applied orally to the local 

agent for insurance on all his household goods then located in such dwell- 

ing and that through an error, mistake, and fault of the agent, and without 

the fault and knowledge of the assured, the policy issued incorrectly 

described the lot and block where the dwelling was located and the petition 

otherwise sufficiently alleged destruction of the property by fire and a com- 
pliance with the terms of the policy, it is held, the petition states a cause of 
action and is sufficient as against a general demurrer. 

(For other cases, see Reformation of Instruments, Dec. Dig. § 36[3].) 

2, APPEAL AND ERROR. 

Application in civil cause to disqualify judge for prejudice or bias is addressed 
to judge’s sound discretion, reversible only for clear abuse; court’s conduct in 
excluding witness from rule and taking active part in examination of witnesses held 
to disqualify judge, requiring reversal. 

Syllabus by the Court. 

An application filed in a civil cause to disqualify the judge on the 
ground of prejudice or bias is addressed to the sound discretion of the 
judge, and the ruling thereon will not be reversed on appeal unless there 
appears to have been a clear abuse of such discretion. It is held, under 
the above rule and record here presented, that there is shown such an abuse 
of discretion as to require the judgment to be reversed and cause remanded. 
(For other cases, see Appeal and Error, Dec. Dig. § 964.) 

3. APPEAL AND ERROR. 

Where pleading and evidence warrant reformation of fire policy and sustain 
recovery, failure to take and obtain formal reformation judgment does not require 
reversal. 


Syllabus by the Court. 
Where the pleading and evidence in a case are sufficient to warrant 
reformation of a fire insurance policy and sustain a recovery thereon, 


failure to ask for and obtain a formal judgment of reformation will not 

affect or warrant a reversal of the judgment where it is otherwise suffi- 

cient. 

(For other cases, see Appeal and Error, Dec. Dig, § 1073[1].) 

Additional Syllabus by Editorial Staff. 
5. INSURANCE. 

Insurer held presumed to have acted on own knowledge and to have waived 
forfeiture for misdescription, where agent knew location, was not misled, and 
retained policy. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

Commissioners’ Opinion, Division No. 1. 

Appeal from District Court, Love County; Asa E. Walden, Judge. 

Action by the First National Bank of Marietta, Okla., against the Fidelity- 


Phoenix Fire Insurance Company of New York. Judgment for plaintiff, and 
defendant appeals. 

Reversed and remanded. 

Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for plaintiff in 
error. 


Wilkins & Wilkins and J. H. Hays, all of Marietta, for defendaft in error. 

Leacu, C. 

This appeal is by the Fidelity-Phoenix Fire Insurance Company of New York, 
a corporation, from a judgment rendered against it in the district court of Love 
county in favor of the First National Bank of Marietta, Okl. 

The insurance company who was defendant below interposed a demurrer to 
plaintiff’s petition and objected to the introduction of evidence in support thereof 
on the ground that the petition failed to state facts sufficient to constitute a cause 
ot action. 

Both were overruled, and the action of the trial court is assigned as error 
and first presented in the brief of plaintiff in error as ground for reversal. 

[1] Plaintiff alleged in part and in substance that on the 23d day of February, 
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1927, Oscar T. Cochran was the owner and in possession of lot 4, block 8, in High. 
land addition to the city of Marietta, Okl., together with all improvements thereon, 
consisting of a one-story shingled roof frame building residence occupied by 
himself and family; that on said date he applied orally to E. L. Shannon, who 
was the resident agent of the defendant, for insurance on all his household goods 
then located in said building; that on said date the defendant executed and delivered 
its fire insurance policy No. 5348 to the said Oscar T. Cochran, covering and insur- 
ing all of said household goods against loss by fire, and quoting from fhe petition: 

“Said policy is hereto attached made a part hereof marked plaintiff's ‘Exhibit 
A,’ except as to the description of the lot and block and addition which through 
an error, mistake and fault of the said E. L. Shannon, incorrectly describing it as 
lot 4 block 5 Smith Addition, which was made without the fault and knowledge of 
the said Oscar T. Cochran.” 

The petition further alleged that on the 14th day of April, 1927, said house 
together with all contents thereof, including the household goods owned by 
plaintiff, were totally destroyed by fire without the fault of the insured, and that 
at the time the building was destroyed it was still located on the lot on which it 
was at the time it was insured, alleged compliance with the terms and conditions 
of the policy and that on April 20, 1927, the said Cochran, for value, assigned said 
policy with all his rights thereunder to the First National Bank of Marietta, as 
shown by the endorsement on the policy, and plaintiff prayed judgment for the 
sum of $1,500, the amount specified in the policy. 

Plaintiff in error contends that the petition was insufficient, in that it failed to 
state how or why the alleged error in the description of the lot and block on 
which the dwelling was located occurred, that it did not allege the insurance agent 
knew the property or where it was located, or that he did not intend to insure the 
property at the location described in the policy, and further failed to allege that 
the description of the lot in the policy was a mutual mistake of fact or the result 
. fraud on the part of the agent and that no reformation of the policy was asked 
or. 

Cooleys Brief on Insurance (2d Ed.) vol. 2, pp. 1429 and 1476, in the chapter 
relating to reformation and modification of contract of insurance, is cited and 
quoted from by the plaintiff in error in support of his contention wherein the 
general rule is stated, in substance, that a petition for reformation should allege 
with particularity the facts relied on and allege mutual mistake or fraud on the 
part of the defendant. An examination of the text and of the several cases cited 
thereunder will show a varied application of the general rule to the facts in each 
particular case. In the same chapter of the work, page 1477, following the general 
rule above referred to, it is stated, “However, fraud need not be specifically and 
positively alleged,” and cases are cited thereunder which show an apparent excep- 
tion to the rule or a less restricted application thereof than that asked by appellant. 

“It is a well-established principle of pleading that there need be no direct al- 
legation of a fact if the same otherwise sufficiently appears, or of a fact which is 


necessarily implied from other averments in the petition.” Revel v. Pruitt, 42 
Okl. 696, 142 P. 1019. 


“Pleadings attacked by demurrer should be liberally construed in favor of the 
pleader, where material allegations are merely defectively stated and not entirely 
omitted.” Firemen’s Fund Ins. Co. v. Box, 123 Okl. 113, 252 P. 433. ; 

“In an action on a fire insurance policy issued and delivered to the insured, 
in the absence of a motion to make more definite and certain, a petition which 
alleges in general terms ownership of the property by the insured is sufficient as an 
allegation of ownership at the time of the loss, since continuance of ownership 
will be presumed.” Westchester Fire Ins. Co. v. McDonald, 123 Okl. 289, 253 P. 
287. 

“Where a policy of insurance does not represent the intention of the parties 
thereto, because of the fault or negligence of the agent writing the policy, such 
policy may be reformed, so as to express the contract as it was intended to be made.” 
Phenix Ins. Co. of Brooklyn, N. Y. v. Ceaphus, 51 Okl. 89, 151 P. 568. 


It is stated in Cooley’s Brief on Insurance (2d Ed.) vol. 2, p. 1468: 


“It is a doctrine of some courts that where the description of the land on 
which a building is situated is only a nominal part of the contract, the real inten- 
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tion being to insure the property, without reference to the description of the 
particular tract on which it is located, no reformation need be had, though the 
policy is erroneous in that respect.” 

Among the cases cited as supporting the statement is that of Kansas Farmers’ 
Fire Ins. Co. v. Saindon, 52 Kan. 486, 35 P. 15, 39 Am. St. Rep. 356, in which it 
is stated: 

“Where a dwelling house is insured, and the policy by mistake misdescribes 
the land on which the house is situated, this will not of itself affect the risk, or 
render the policy void; and it is not necessary to reform the policy, in case of a 
loss, to recover thereon.” 

In the case of Phenix Ins. Co. v. Allen, 109 Ind. 273, 10 N. E. 85, 86, it was 
claimed a paragraph of the complaint was bad a demurrer, and the court in dis- 
cussing the same stated: 

“If this misdescription of the location of the personal property was so 
written into the application without the knowledge or consent of the plaintiffs, 
it was a fact which they were entitled to aver in their complaint, and to prove 
at the trial, without asking a reformation either of the application, or of the 
policy of insurance issued upon it. The writing into the application the alleged 
misdescription in question by the defendant’s agent, without the knowledge or 
consent of the plaintiffs, estopped the defendant from setting up such mis- 
description as a defense to the action.” 

In the case of American Ins. Co. v. Jueschke, 110 Okl. 250, 237 P. 585, 587, it 
was shown that the plaintiff, when applying for a policy of insurance on an auto, 
informed the agent that one Pugh held a conditional sales contract thereon, and 
the agent, notwithstanding the full explanation to him of the status of the title 
to the property, designated Pugh as the assured and owner of the car in the 
policy and attached a loss-payable clause in favor of the plaintiff. The insurance 
company defended in part on the ground that the petition showed that Pugh, 
the person in whose name the policy was written, did not have an insurable 
interest in the car covered by the policy. In the body of the opinion in that 
case it is stated: 

“It is true that the plaintiff did not pray for a reformation of the insurance 
policy so as to have himself designated as the assured instead of Pugh, yet all 
the necessary facts were pleaded by the plaintiff to authorize and justify such 
reformation, and the proof supports these allegations, and, under such circum- 
stances, equity will consider as done that which should be done, and said policy 
will in that particular be considered as reformed, under the authority of State 
Mutual Insurance Co. v. Green, supra [62 Okl. 214, 166 P. 105, L. R. A. 1917F, 663], 
wherein it is held: 

“*Where the proof shows conclusively that there was a mutual mistake ot 
fact, in that the insurance policy sued on contained a misdescription of the 
insured property by giving its location on block 5, while in truth and in fact it 
was situated on block 51, the court committed no error in reforming the policy 
to express the real intention of the parties.’” 

“The judgment was simply for the amount of loss, without, in express terms 
adjudicating a reformation of the policy. Held, immaterial.” Maher v. Hibernia 
Ins. Co., 67 N. Y. 283; Globe Ins. Co. v. Boyle, 21 Ohio St. 119. 


We are of the opinion the petition alleged sufficient facts to show mutual 
mistake or constructive fraud as defined by section 4997, C. O. S. 1921, which 
reads, in part: 

“Constructive fraud consists: First. In any breach of duty which, without 
an actually fraudulent intent, gains an advantage to the person in fault, or any 
one claiming under him, by misleading another to his prejudice, or to the 
prejudice of any one claiming under him.” 

Such allegation together with others were sufficient, if true, to warrant 
relief to plaintiff, and we find no error in the action of the trial court in over- 
ruling the demurrer to the petition. 

[2] The next assignment of error presented by the appellant is based on the 
denial of the defendant’s application for a change of venue based on the alleged 
bias and prejudice of the trial judge, which application was also treated as a 
motion to disqualify the judge. Such ruling, together with other conduct and 
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ruling of the trial court during the trial of the cause, is alleged to have prevented 
the company from having a fair and impartial trial. 

A similar application and motion to disqualify the judge was made and 
presented by the defendants in the case of Twin City Fire Ins. Co. and Nat. Fire 
Ins. Co. v. First Nat. Bank of Marietta (Okl. Sup.) 292 P. 833, this day decided; 
that action grew out of and involved the alleged destruction by fire of the 
dwelling house wherein was kept the household goods, the value of which 1s 
involved in the instant case, and both losses are alleged to have occurred 
the same time and by the same fire. The plaintiff is the same in each case, but 
the policies of insurance were issued by different companies. The motion to 
disqualify the judge in the instant case is based on the same remarks and state- 
ments relied on in the other case above referred to, and such statement and the 
response of the trial judge thereto are the same in each case, and we do not 
deem it necessary to set them out herein. As stated in our opinion in the other 
action this day decided, we do not consider the previous statement of the judge 
in the Carter county case, standing alone and when considered in connection 
with the response thereto, sufficient to disqualify the court in the present action. 

It is urged, however, by counsel for plaintiff in error that certain conduct 
and ruling of the court during the progress of the trial, when considered with 
the previous statement, clearly shows that the court was prejudiced against the 
defendant and that it was thereby prevented from having a fair and impartial 
trial. 

The ruling and conduct complained of relate to the action of the court in 
excluding from the rule as a witness a Mr. Cochran to whom the policies here 
involved were issued, that the court ordered, without request on the part of the 
litigants, an adjuster of the insurance company who was sitting in the courtroom 
be sworn and put under the rule, and otherwise took active and unwarranted 
part in the examination of witnesses. 

The ruling and conduct of the court during the progress of the trial in 
this cause and here complained of is not identical with those in the case of Twin 
City Fire Ins. Co. v. First Nat. Bank of Marietta, supra; but the same question 
of bias and prejudice was therein presented, and we consider the authorities, 
statement, and rule therein set out applicable and controlling to the issue raised 
in the instant case. 

We deem it sufficient to say, without discussing in detail the ruling and acts 
complained of, that we are of the opinion and conclude that the trial judge 
should have granted the motion to disqualify on account of bias and prejudice, 
and that the judgment should be reversed and cause remanded with directions to 
sustain the motion. 

The next assignment of error, No. 7, presented and argued in the brief of 
plaintiff in error, is that the court erred in overruling its demurrer to the evidence 
of plaintiff below. 

[4] It is first argued by appellant that the evidence is insufficient to war- 
rant a reformation of the policy of insurance and to meet the rule announced 
in Home Ins. Co. v. Akers, 96 Okl. 232, 221 P. 493, which was an action for the 
reformation of a fire insurance policy wherein it was held that the evidence in 
such a case must be full, clear, unequivocal, and convincing as to the mistake and 
its mutuality. There is a marked difference between the facts in that case and 
the present one, but assuming that the facts in the instant case require application 
of the rule there announced, then we conclude the evidence is sufficient under 
the rule. 

The evidence of the assured, Oscar T. Cochran, respecting the insurance 
policy was in part and to the effect that he had lived in Marietta twenty-five 
years, that on April 14, 1927, he was the owner of a house and lot in the south 
part of town, that his furniture in the house was insured, and he was asked the 
following questions and answered: 

“Q. From whom did you buy the policy. A. E. L. Shannon. 

“Q. When did you insure it first. A. When I first insured it must have been, 
—I have been carrying it a long time. 

“Q. Who handled it. A. Shannon. 


“Q. Did you buy the policy from E. I. Shannon covering that furniture on 
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or about the 23rd day of February 1927. A.I think so, along about that 
time. * * * 

“Q. State what that is. A. Insurance policy on the household stuff. 

“Q. What company issued it. A. The Fidelity-Phoenix. 

“Q. When did you first see this policy. A. About three or four days aiter 
the fire. 

“Q. Where did you get it. A. At Mr. Shannon’s office. 

“Q. Did you make application to him in writing for the policy. A. I said 
‘renew it.’ 

“Q. Did he have the old policy then. A. Yes, sir. 

“Q. Did you authorize Mr. Shannon to put Lot 4, Block 5, Smith Addition in 
this policy. A. No, sir. 

“By the Court: State what was said and done. A. Mr. Rubish carried it until 
Shannon bought him out and I was in the habit of then rewriting it and they 
did this, and I said you watch my insurance and renew it. 

“Q. Did you pay for this policy. A. Yes, sir. 

“Q. Where in fact was your house. A. On lot four block eight, Highland 
Addition. 

“Q. Was Mr. Shannon ever down to your house that was on Lot four, Block 
eight, Highland Addition to Marietta. A. Yes, sir, he taken me down there 
when I bought the place. * * * 

“Q. When did you first learn that this description as it is was in this policy. 
A. After the fire. * * *” 

Such testimony by the witness was not challenged or denied. There was 
other evidence respecting the property destroyed and its value sufficient to sup- 
port the verdict of the jury thereon. 

We think it conclusive from all the evidence that the policyholder intended 
to obtain, and the insurance agent intended to issue, a policy of insurance on 
the household goods then located in the residence occupied by the property 
owner. The kind of description of the building in which the household goods 
were located both in the policy and in the petition and evidence was the same, 
the only difference being as to its location. There is no evidence indicating that 
the owner misled the agent as to the location of the property or that it was 
located elsewhere than testified by the assured. The policy remained in the 
possession of the agent after its issuance. 

[5] Under the evidence shown, if the agent did not know the correct location 
of the property he should have ascertained it and drawn the policy accordingly. 
In such a case the insurer will be presumed to have acted on its own knowledge 
and to have waived any forfeiture clause covering misdescription in the policy 
as to location of the property. Murphey v. Liverpool & London & Globe Ins. 
Co., 89 Okl. 207, 214 P. 695; Northwestern Ins. Co. v. Chambers, 24 Ariz. 86, 206 
P. 1081. 

[3] Attention is further called to the fact that no reformation of the policy 
was asked for the petition and no judgment of reformation was rendered or 
entered. Assuming without deciding that a reformation of the policy was 
necessary in order to entitle plaintiff to a recovery, the failure to ask for a 
reformation and obtain a formal entry of judgment to that effect will not affect 
or warrant a reversal of the cause, as was so held in American Ins. Co. v. Jueschke, 
supra; and Globe Ins. Co. v. Boyle, supra; and Maher v. Hibernia Ins. Co., supra. 

For the reasons hereinbefore stated, we are of the opinion that the trial court 
should have granted the motion to disqualify the judge on account of bias and 
prejudice, and for such reason alone, the judgment is reversed, and cause 
remanded for further proceedings in accord with the views herein expressed. 

Jennett, P. C., and Reid, Eagleton, and Herr, C. C., concur. 

Per Curiam. 

Adopted in whole. 
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TWIN CITY FIRE INS. CO OF MINNEAPOLIS, MINN., et al. v. FIRST 
NAT. BANK OF MARIETTA, OKL. (No. 19562.) 
Supreme Court of Oklahoma. Oct. 28, 1930. 
292 Pacific Reporter 833. 
1. INSURANCE. 


Petition must be construed in conection with exhibits attached and referred 
to therein; petition, in action on fire policy, held sufficiently to allege value of 
property destroyed as against general demurrer. 

Syllabus by the Court. 

Applying the established rule that a petition must be construed in 
connection with exhibits attached and referred to therein, it is held, that 
the petition in this action sufficiently alleged the value of the property 
destroyed and was good as against a general demurrer. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

2. VENUE. 

Application in civil case for change of venue or to disqualify judge for bias 
or prejudice is addressed to judge’s sound discretion, reversible only for clear 
abuse; trial judge’s conduct in questioning witnesses in action on fire policy held 
to disclose bias and prejudice, requiring reversal. 

Syllabus by the Court. 

An application filed in a civil case to obtain a change of venue or 
disqualify the judge on the ground of prejudice or bias is addressed to 
the sound discretion of the judge and the ruling thereon will not be re- 
versed on appeal, unless there appears to have been a clear abuse of such 
discretion. It is held, under the above rule and the record here present- 
ed, that there is shown such an abuse of discretion as to require the 
judgment be reversed and cause remanded. 

(For other cases, see Venue, Dec. Dig. § 49[1].) 

3. INSURANCE. 

Evidence warranted reformation of fire policy because of misdescription of 
location, as against demurrer; evidence of insured suing on fire policy held 
not demurrable as establishing that he did not have sole ownership, and _ that 
there was change of interest and title voiding policy. 

Syllabus by the Court. 

Record examined, and held, that no error is shown in the action of 
the trial court in overruling a demurrer to plaintiff’s evidence, such 
demurrer being based and presented upon the theory that the evidence 
did not show sufficient facts to warrant reformation of one of the policies 
of insurance sued on and a recovery thereon, and that the demurrer 
should have been sustained as to both actions on the theory and conten- 
tion that the evidence established that the assured did not have sole 
ownership of the property and that there was a change in the interest 
and title of the subject of insurance, and therefore the policies were void 
under the terms thereof. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

Commissioners’ Opinion, Division No. 1. 

Appeal from District Court, Love County; Asa E. Walden, Judge. 

Separate actions by the First National Bank of Marietta, Okl. against the 
Twin. City Fire Insurance Company of Minneapolis, Minn., and the National 
Fire Insurance Company of Hartford, Conn. The actions were consolidated. 
Judgment for plaintiff, and defendants appeal. 

Reversed and remanded. 

Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for plaintiffs 
in error. 

Wilkins & Wilkins and J. H. Hays, all of Marietta, for defendant in error. 

Leacy, C. 


On July 6, 1926, the Twin City Fire Insurance Company, through its local 
agent at Marietta, Okl., issued to Oscar T. Cochran a fire insurance policy for 
$3,000, describing the dwelling house of Cochran in the town of Marietta, except 
it incorrectly stated the exact location of such dwelling, to which policy was 
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attached a mortgage or loss-payable clause in favor of the Local Building & 
Loan Association of Oklahoma City, the mortgagee in a mortgage theretofore 
given by Cochran on his premises. On January 10, 1927, the National Fire Insur- 
ance Company of Hartford, Conn., acting through the same local agent who 
wrote the Twin City policy, issued to Cochran a $2,000 policy on the same prop- 
erty and correctly described the location of the building. The house was 
destroyed by fire on April 17, 1927. On August 1, 1927, Cochran assigned the 
policies with his rights thereunder to the First National Bank of Marietta, who 
commenced separate actions to recover on each of said policies. The loan 
association intervened in the Twin City suit, claiming an interest in the insurance 
to the amount of its. mortgage by virtue of the mortgage clause attached to the 
policy, and the defendants asked to be subrogated to any recovery had by the 
loan association. The defendants each filed general demurrers to plaintiff’s 
petition which were overruled and they answered. The two cases were consoli- 
dated, and upon trial a verdict and judgment were entered for the plaintiff bank, 
and the defendants appeal. 

[1] The defendants first contend that the court erred in overruling their 
demurrer to plaintiff’s petition and in not sustaining their objection to the 
introduction of evidence thereon. Their objection to the petition is ‘that it 
failed to state the value of the property destroyed. 

In the Twin City case the petition alleged “that the loss sustained by reason of 
said residence being destroyed was about $5,910.00 as shown by the estimate of the 
cost of said house.” In a succeeding paragraph it was alleged that the insured 
served the defendant with an estimate and proof of loss; “a copy of said estimate 
is hereto attached and made a part hereof and marked ‘Plaintiff’s Exhibit B.’”. In 
an affidavit attached to the exhibit it is stated “that the cash value of said house 
was at the time of the fire, $5,910.00, and the above or foregoing estimate is a true 
and correct estimate and statement of the property destroyed and the value thereof.” 
Simijar allegations are contained in the petition on the National policy. 

“The allegations of a petition must be construed in connection with the exhibits 
attached and referred to in the petition.” Home Ins. Co. of N. Y. v. Whitchurch, 
139 Okl. 1, 281 P. 234. 

“Pleadings attacked by demurrer should be liberally construed in favor of the 
pleader, where material allegations are merely defectively stated and not entirely 
omitted.” Firemen’s Fund Ins. Co. v. Box, 123 Okl. 113, 252 P. 433. 

We are of the opinion and hold that the allegations of plaintiff’s petition, when 
considered as a whole, sufficiently advised the defendants by express statements 
therein of the value of the property at the time of its destruction and of the sum 
the plaintiff would claim its value to be on the trial of the cause. We find no error 
in the ruling of the court thereon. 

[2] The next assignments of error which are presented together are: 

“Said court erred in refusing to grant the applications of plaintiffs in error for 
a change of venue. 

_. “Said court was guilty of misconduct which was prejudicial to the substantial 
— of plaintiffs in error and prevented them from having a fair and impartial 
trial. 

The defendants presented an application for a change of venue, which was 
also considered as a motion to disqualify the trial judge, based on certain remarks 
made by the judge in an action pending in the district court of Carter county 
between parties other than those in the present action, some two and one-half years 
prior to the date of hearing in the instant case. The statement made in the Carter 
county case is as follows: 

“By the Court: Well, I wish there was a way in this State so people could 
collect insurance. 

‘ “By Mr. Webster, of counsel for defendant: We except to the remarks of the 
ourt. 

“By the Court: Just a minute and I will give you an earful. I wish the insur- 
ance companies in this state when they come in my court would first come and 
say we don’t want to try our cases before you, you will not give us a fair trial, 
and I would immediately confess it in order to get the case out for the reason 1 
have never seen—this court never observed yet a legal policy in this court, or 
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when the insurance companies were not trying in some way, and they are trying it 
at all times, to best the insured, buy the juries and everything else.” 

In response to the application or motion presented in the present case, the court 
stated in part: 

“By the Court: Of course I made that statement, that is the stenographic report 
of that part of the proceedings in that case. That is a case tried two and a half 
years ago—two years ago any way. I will confess into this record at the time | 
made that statement I was nettled, * * * and many times I thought the attorneys for 
the insurance companies had filed, what I considered frivolous pleadings for one 
delay and another, and finally it did get on my nerves. * * * I realize the purport of 
that statement and it should not be made from the bench, but because I made that 
statement in 1925, don’t mean I would make it in 1927. I am a little older and a 
little wiser and a little sadder maybe. I don’t think I am disqualified to give an 
insurance company a fair trial. I know nothing about these insurance cases. That 
was entirely a different company. * * * 

“By Mr. Wilkins, of Counsel for Plaintiff: Does the Court now feel he is 
prejudiced against the defendant, or biased in favor of the plaintiff. 

“By the Court: Of course I will say I am not. I will furthermore say | have 
no special desire to try anybody’s case. I don’t think that statement would forever 
bar this Court from trying an insurance case, however, as we progress along through 
the trial the record will be made, and if you can show where this Court does not 
give you a fair and impartial trial the Supreme Court will give you a new trial. 
The motion for change of venue is overruled, and I will also treat it as a motion 
to disqualify the Court and give you an exception.” 

No doubt at the time the.motion to disqualify the court was presented the 
honorable trial judge, against whose honesty and integrity no charge is made, felt 
that he was without prejudice or bias in the cause and that there were no 
sufficient grounds to sustain the motion. The previous statement of the judge in 
the Carter county case standing alone would not, as we view it, be sufficient to 
disqualify the court in the present action, especially so when the same is con- 
sidered in connection with the response thereto by the court on presentation of 
the motion. 

“An application filed in a civil cause to disqualify the judge on the ground of 
prejudice or bias is addressed to the sound discretion of the judge, and the ruling 
will not be reversed on appeal unless there appears to have been a clear abuse of 
such discretion.” Williams v. Williams, 120 Okl. 12, 249 P. 920. 

However, it is contended by counsel for appellants that the ruling and conduct 
of the court during the further progress of the case, when considered in connection 
with the previous statement of the judge, is sufficient to clearly show bias and 
prejudice against the defendants to the extent they were prevented from having 
a fair and impartial trial. 

We find from an examination of the record that the trial court during the in- 
troduction of the evidence made remarks thereon and examined certain of the wit- 
nesses in such a manner as to indicate bias and prejudice, and we are drawn to 
the conclusion that the trial judge indicated by his conduct and acts his individual 
views in the matter sufficient to influence the jury to the material prejudice and 
detriment of the defendants. 

Some of the acts and conduct of the trial court complained of and as shown 
by the record are as follows: While counsel for the defendants was examining the 
assured concerning a previous fire suffered: by him, the trial judge interrupted with 
the following questions: 

‘By the Court: In answer to some of counsel’s questions while ago about the 
depreciation in value of a frame house over a period of from eight to twelve 
years, | will ask you if there is or is not an increase in the price of lumber over the 
period of eight or ten or twelve years?” 

Again the court in examination of another witness (CM198) : 

“By the Court: What is the average wage of carpenters. A. Six to eight 
dollars. 

“By the Court: What was it ten years ago. 

“By Mr. Lee, of Counsel for Defendants: We object to that question, or the 
question of wages ten years ago, it is not involved here. 

“By the Court: The house was built ten years ago. 
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“By Mr. Lee, of Counsel for Defendants: It was bought two years ago, and 
that is the time the cost of the house has been gone into. 

“By the Court: What was the average carpenter’s wage ten or twelve years 

ago. A. I hardly remember. I would not be able to answer that question. 
~ “By the Court: Was it as much as six dollars a day. A. I could not tell 
you. 
, A Mr. Rubush, who sold the house to the assured, was testifying to its condi- 
tion at the time he sold it some two years previous to its destruction and stated 
that he had papered the house about a year before he sold it, and the court 
volunteered the following statement: 

“By the Court: The testimony shows Mr. Cochran repapered it.” 

This statement by the court was followed by a statement by Mr. Wilkins of 
counsel for plaintiff: “Three rooms of it.” The same witness was being interro- 
gated concerning the increase in the price of building material since the house had 
been built, and the court interrupted with the question: 

“By the Court: How about the price of labor. A. It is cheaper now than 
in 1920, and along in there. 

“By the Court: What about it in 1914. A. Higher now.” 

The same witness was being further interrogated by counsel for plaintiff 
along the line indicated by the trial court on the cost of labor and stated in 
response to the question: 

“Q. What is it now. A. $8.00 in Sherman. (The witness having previously 
testified that he then was residing in Sherman, Texas.) 

“By the Court: For what. A. Union carpenters.” 

Counsel for defendants moved that the question be stricken and the jury not 
consider it because the witness fixed the price at Sherman, Tex., which motion 
was overruled. While Mr. Kimbley, an adjuster for the insurance company, was 
being examined by counsel for defendants and after the witness stated that the 
kind of building involved depreciated on an average of 2 or 3 per cent. a year, 
the court apparently interceded, and the following shows to have occurred: 

“By the Court: For whom do you work. A. Fuller Adjustment Company. 

“By the Court: What is the nature of the services performed. A. Adjusting 
fire losses. 

“By the Court: Who pays for that work. A. The insurance companies. 

“By Mr. Lee, of Counsel for Defendants: They pay you upon what basis are 
you paid. A. $15.00 a day and expenses. 

“Q. And regardless of what you adjust the loss for. A. Sure. 

“By the Court: How do you figure your employment, on the best adjustments 
you can make, that the way your company figures it. 

“By Mr. Lee, of Counsel for Defendants: We object to that as incompetent, 
irrelevant and immaterial. 

“By the Court: I will withdraw it. j 

“By the Court: You already answered that the insurance companies pay you 
for your work. Do you look after the interest of the insurance companies. 

“By Mr. Lee, of Counsel for Defendants: We object to that. 

“By the Court: Overruled. Exception. [ 

“A. I have adjusted losses when I helped the assured, where I considered he 
was too ignorant to make up his own claim. I can show you where I helped him 
make out his claim and pay more than he was asking for. I try to adjust the loss 
on its merits, every dollar he has coming to him. ; 

“Q. How long have they been paying you to do that. A. I have been working 
for them four years, my present employment three years. 

“Q. In that three years you have made a rule you knock off two and a half 
per cent. per annum. A. Not on every house. 

“Q. Some. A. Yes, sir. 

“Q. On that basis you are still pleasing to your employers. A. So far as I 
know I am. 


“By the Court: That is all. 


“By Mr. Lee, of Counsel for Defendants: We now ask that the jury be dis- 
charged from further consideration of this case on account of the questions and 
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the attitude of the court in propounding the questions just propounded to the 
witness who just left the stand. 

“By the Court: Overruled. Exception.” 

It is the privilege of a trial judge to interrogate a witness within the establish- 
ed rules of evidence, but it should be done in a partisan manner. 

“Courts should scrupulously maintain the right of every litigant to an impartial 
and disinterested tribunal for determination of his rights; and the judges presiding 
over such courts should be unbiased, impartial, and disinterested in the subject- 
matter in litigation, and all doubt or suspicion to the contrary must be jealousy 
guarded against, and, if possible, eliminated, if we are to maintain and give full 
force and effect to the high ideals and salutary safeguards written in the organic 
law of the state. Section 6, art. 2, Const.” State ex rel. v. Fullerton, 76 Okl. 35 
183 P. 979. . % 

In the case of Williams v. Wiliams, supra, it is stated: 

“As the ultimate powers of the courts to enforce their judgments must be made 
to rest upon the public confidence in the good faith and integrity of the courts, it 
is implied, and is the concern of the courts, that a case not only be tried fairly in 
fact and in law, but in such an atmosphere that neither party plausibly can point to 
grounds as a support for the charge that the judgment followed from prejudice or 
bias of the trial judge.” 

“It is the duty of this court under the exercise of its superintending power 
not only to secure to every litigant a fair and impartial trial, but also to sce to it 
that it is done in so far as possible in such a manner as will beget no suspicion of 
the fairness and integrity of the judge. 33 C. J. 988, sec. 128.” State ex rel. 
Garrett v. Freeman, Judge, 102 Okl. 291, 229 P. 296, 297. 

See also State ex rel. Smith v. Brown, Judge, 24 Okl. 433, 103 P. 762; Robert- 
son v. Bozarth, Judge, 87 Okl. 102, 209 P. 742; Schulte v. Bolen, 90 Okl. 238, 216 
P. 928: Whitfield v. Walden, Judge, 31 Okl. Cr. 332, 239 P. 266; London v. Ogden, 
Dist. Judge, 130 Okl. 89, 265 P. 139; Pressley v. Incorporated Town of Sallisaw, 
54 Okl. 747, 154 P. 660. 

Not every expression of opinion by the court on questions before a jury show 
reversible error, nor does an erroneous ruling establish bias and prejudice. Atlas 
Assurance Co. v. Leonard, 108 Okl. 150, 234 P. 771; Estudillo v. Security Loan & 
Trust Co., 158 Cal. 66, 109 P. 884. 

When we consider the assignment of error here presented with the record and 
in the light of the previous expressions of the court as above referred to and 
quoted, we reach the conclusion that the defendants did not receive that fair and 
impartial trial as contemplated under the law, and we are of the opinion that the 
judgment should be reversed and the cause remanded with directions to grant the 
motion to disqualify the trial judge. 

[3] Other questions are presented which may arise in the retrial of the cause, 
and we deem it proper to consider them to some extent. The defendants below 
demurred to plaintiff’s evidence which demurrer was overruled, and the court’s 
action thereon is assigned as error. We quote the following from the brief of 
plaintiffs in error on the assignment: 

“As to the defendant, Twin City Fire Insurance Company, the demurrer should 
have been sustained because there was no evidence introduced by plaintiff sufh- 
cient to entitle plaintiff to a reformation of the policy sued on and the policy 
sued on did not cover the property destroyed.” 

No argument or authorities are presented in support of the statement, but we 
will briefly consider the same. 

The Twin City policy sued on described the dwelling of the assured as 
situated on lot 3, block 3, Smith addition to Marietta, while plaintiff’s petition 
and the evidence showed that the dwelling was situated on lot 4, block 8, High- 
land addition to the town of Marietta. The other policy sued on correctly des- 
cribed the location of the property. Plaintiff alleged in substance and effect in his 
petition that the assured applied orally to the local agent of the Twin City Fire 
Insurance Company for insurance on his residence then located on lot 4, block 8, 
in the Highland addition to the town of Marietta, and such agent did execute and 
deliver the policy sued on, but through the negligence and mistake of the agent 
the lot and block where the dwelling was located was incorrectly described with- 
out the fault and knowledge of the assured. We deem it sufficient to say that we 
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are of the opinion that plaintiff's evidence supported the allegations of its petition 
respecting the error in the policy and was sufficient to warrant a reformation 
should reformation be held essential to a recovery. 

A somewhat similar question arose on a policy of insurance written by the same 
agent and in favor of the same assured covering household goods located in the 
dwelling here involved, and the question is more fully discussed and authorities 
cited in the case of Fidelity-Phoenix Fire Ins. Co. v. First Nat. Bank of Marietta 
(Okl. Sup.) 292 P. 829, this day decided. 

It is next contended that the demurrer should have been sustained as to both 
companies for the reason that the evidence of plaintiff showed that the assured 
was not the sole and unconditional owner of the property at any time and that 
there was a change in the title and interest of the assured subsequent to the insur- 
ance of the policy and prior to the loss complained of by plaintiff. 

The policies sued on contained the following. 

“This policy, unless otherwise provided by agreement indorsed hereon or added 
hereto shall be void, * * * if the interest of the insured be other than unconditional 
and sole ownership; or if the subject of insurance be a building on ground not 
owned by the insured in fee simple, * * * or if any change, other than by the 
death of the insured, take place in the interest, title, or possession of the subject 
of insurance. * * *” 

The record and evidence on the question of title shows that Oscar T. Cochran, 
who is named as the assured in the policies, together with his wife, Laura Cochran, 
were the grantees in the deed under which he held title on the dates the policies 
sued on were issued; that some time prior to the loss complained of, the assured, 
joined by his wife, executed a deed to one Hancock, brother-in-law of the assured, 
and had the deed recorded but did not deliver it; thereafter Hancock executed a 
deed to the property to Laura Hancock, and she in turn executed one to her hus- 
band, the assured, prior to the date of loss. 

The undisputed evidence on the part of the plaintiff respecting the issuance 
of the policies and the title to the property was in part as follows: 

Oscar T. Cochran, the assured, as a witness testified that he had been a 
resident of the town of Marietta for a number of years and owned a home in the 
town, and was asked and answered the following questions: 

“OQ. Do you know Mr. E. L. Shannon. A. Yes, sir. 

“Q. How long have you known him. A. Four or five years. 

“Q. What business is he in. A. Fire insurance and loan business. 

“Q. Who did you get that home from. A. From Mr. Rubush through Mr. 
E. L. Shannon. * * * 

“Q. You were living in that house during this year. A. Yes, sir. 

“Q. Did you apply to any one for insurance on that property. A. Yes, I did 
last year. (Witness next identifies the two insurance policies sued on with his 
assignment thereon.) * * * 

“Q. Those two policies Mr. Cochran, state now whether or not you made 
application for insurance on this house that you got from Mr. Rubush. A. When 
| bought the place Mr. Shannon told me before we could get a loan we would 
have to have insurance and I told him to go ahead and write it. 

“Q. Did you get the insurance policy. A. It stayed over there. At his office. 

“Q. Is that the policy. A. One of them. 

“OQ. Where did the policy stay up to the time of the fire. A. With Mr. Shan- 
non, in his office. 

_ “Q. Mr. Shannon or not familiar with the location of this property. (Ques- 
tion objected to and not answered.) 
“Q. Did he know the location, had he been there. (Objected to, no answer.) 

“By the Court: Had he been on the property. A. Yes, sir, he had. 

“QO. Knew where it was. A. Yes, sir. 

“Q. I will ask you if you know the description of the lot and block of that 
Property. A. Yes, I do. 
oY 42: State what it is. A. Block four, lot eight, Highland Addition to Marietta. 


_, . + Look at that policy, Mr. Cochran, what does that describe. A. Lot three 
block three, Smith Addition. 
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“Q. Is that a correct description. A. No, sir. 

“Q. Who put that in there. A. Mr. Shannon. 

“Q. When did you learn that description was in there as it is. A. Not until 
after the fire. 

“Q. When did that occur. A. The fire, on the night of April 14th, 1927. * * * 

“Q. The house, where was that house when it burned with reference to being 
in the same place as it was when it was insured. A. Same place. 

“Q. Had you paid the insurance premiums on these policies. A. Yes, sir. * * *” 

Cross-examination : 

_“Q. Well do you know where Shannon got his description to put in these 
policies. A. No, sir, Mr. Shannon drew this deed up also. 
_. “Q. He did not have that deed in his possession when you took out these pol- 
icies. A. No, sir. 

“Q. On the 26th day of August, 1926, in a deed of that date you deed this 
property to some one else. A. Yes, to A. B. Hancock, my brother-in-law. 

“Q. And you and your wife signed that deed. A. Yes, sir. * * * 

“Q. You delivered that deed to Mr. Hancock. A. No, sir. 

“Q. Why did you place it of record then. A. You allow me I will go back 
and explain it. ' 

“By the Court: Go ahead. A. During August, 1926, the Oklahoma Building 
and Loan Association sued me on a piece of property I bought in the east part of 
town, and I saw Mr. Wilkins one night after supper and asked him if they could 
get a judgment against me, I said I assumed something I did not think about and | 
told him that being the fact I wanted him to draw me a deed conveying my property 
to my brother-in-law, and he said he would draw it that night, and the next day I 
found it would taken them six or eight months to foreclose the mortgage so I let 
it ride at that time. 

“QO. That is the reason you and your wife later on signed up this deed. 
A. Yes, sir. 

“QO. In April this year you say. A. Yes, sir. 

“Q. To make the record show you did not own the property. A. Yes, sir. 

“Q. And the record still shows you don’t own the property. A. It shows it 
in my wife’s name, but I own it, I have a deed to it. * * * 

“Q. Now, you say your policies were kept by Shannon, why. A. Just the way 
he usually does business with all his customers, he keeps them for conveniences. 

“OQ. While he was keeping these policies up there after he had written them 
for you, he was doing that for your accommodation. A. I guess I could have 
gotten them if I had called for them. He said he had a safe and would keep them 
for me.” 

Kedirect examination: 

“QO. Was the deed you made to Hancock ever out of your possession, except 
while it was being recorded. A. No, sir. 

“Q. What was the purpose of this deed to Hancock, in other words did you 
intend to convey title to any one or not. A. No, sir, I did not. * * * 


“OQ. Were you in possession at that time. A. Yes, sir. 

“Q. Ever get out of possession. A. No, sir.” 

Recross-examination : 

“Q. You were asked about the purpose of the deed from yourself and wife to 
Hancock, what was the purpose of it. A. To convey the property. 

“Q. To get around this judgment. A. Yes, sir.” 

While the policy involved in the case of Murphey v. Liverpool & London & 
Globe Ins. Co, 89 Okl. 207, 214 P. 695, covered personal property, we consider 
the statement and rule therein announced applicable to the facts and controlling in 
the present case. It is stated in the syllabus of that case: 

“Where an owner in possession of personal property incumbered by chattel 
mortgage made an oral application for insurance thereon, made no representations 
concerning his title, the insurer made in inquiry about the condition of the title, 
and no fraud appears, held, that the insurer will be presumed to have insured the 
property upon its knowledge of the condition of the title, and to have waived all 
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provisions in the policy providing for its forfeiture by reason of any facts or cir- 
cumstances (such as incumbrances) affecting the title of the property insured.” 

While in the body of the opinion it is said: 

“The admitted facts in the case at bar show conclusively that the plaintiffs 
concealed no fact from the defendant, but applied and paid the premium for the 
insurance in the utmost good faith, and there is no intimation from the facts as 
agreed to that the plaintiffs had any intention of concealing any facts from the 
defendant. Furthermore, it appears from the admitted facts that the defendant 
accepted the money of the plaintiffs, having been advised just what interest each 
of the plaintiffs had in the property, and agreed to mail the policy to the plain- 
tiffs. The admitted facts show that the loss was an honest loss. The statute 
does not forbid the defendant from insuring mortgaged property, but only provides 
that, in the event the subject of the insurance be personal property, and be or 
become incumbered by a chattel mortgage, the agreement to insure such property 
shall be indorsed thereon. Evidently such a provision in the policy is for the 
benefit of the insurer, and such provision may be waived. The rule seems to be 
well established and supported by many authorities that, where the insurer issues 
a policy upon an oral application without making any inquiry as to the nature of 
the title to the property insured, the presumption arises that the insurer has written 
the policy on its own knowledge, and thereby waived the condition which would 
have invalidated the policy. Humble v. German Alliance Ins. Co., 85 Kan. 140, 
116 P. 472, Ann. Cas. 1912D, 630; Id., 91 Kan. 307, 137 P. 980; Neher v. Western 
Assur. Co., 40 Wash. 157, 82 P. 166; Insurance Co. v. Bohn, 48 Neb. 743, 67 N. W. 
774, 58 Am. St. Rep. 719; Great Southern Fire Insurance Co. v. Burns & Billington, 
118 Ark. 22, 175 S. W. 1161, L. R. A. 1916B, 1252, Ann. Cas. 1917B, 497; 
Farmers’ State Bank v. Tri-State Mutual Grain Dealers’ Fire Ins. Co., 41 S. D. 
298, 170 N. W. 638; Peter Gregerson v. Phenix Fire Ins. Co., 99 Wash. 639, 170 P. 
P. 31, L. R. A. 1918E, 521; Georgia Home Ins. Co. v. Holmes, 75 Miss. 390, 23 
So. 183, 65 Am. St. Rep. 611. 


“In the case of Farmers’ State Bank v. Tri-State Mutual Grain Dealers’ Fire 
Ins. Co., the Supreme Court of South Dakota approved the rule announced by the 
Supreme Court of Nebraska in German Insurance & Sav. Inst. v. Kline, 44 Neb. 
395, 62 N. W. 857, as follows: 

“‘When an insurance company issues its policy, and accepts and retains the 
premium without requiring an application by the insured, and without making any 
inquiry as to the condition of the property or the state of the title, and the insured 
has in fact an insurable interest, the company will be conclusively presumed to have 
insured such interest, and to have waived all provisions in the policy providing for 
its forfeiture by reason of any facts or circumstances affecting the condition or 
title of the property in regard to which no such statement was required or inquiry 
made.’ ” 

“Where insured has made no representations that he was the owner of the 
land upon which the building insured was situated, the company, by accepting risk 
without making inquiry, is deemed, in the absence of fraud, to have waived a con- 
dition that the policy should be void if the building insured is not located upon 
ground owned by insured in fee simple.” 

See Gregerson v. Phenix Fire Ins. Co., 99 Wash. 639, 170 P. 331, L. R. A. 
1918E, 521. See also: State Mut. Ins. Co. v. Green, 62 Okl. 214, 166 P. 105, L. R. A. 
1917F, 663; American Ins. Co. v. Jueschke, 110 Okl. 250, 237 P. 585; Crossman v. 
Am. Ins. Co., 198 Mich. 304, 164 N. W. 428, L. R. A. 1918A, 390. 

The above authorities and established rule therein announced, when applied 
to the admitted facts in the present case, are sufficient to establish and show that 
the insurance company here cannot avoid liability under the clause that the policy 
shall he void if the interest of the insured be other than unconditional and sole 
ownership. 

It is further contended by the plaintiffs in error that the evidence showed a 
change of title or interest in the assured by reason of the deed executed by him- 
self and wife to his brother-in-law and that such facts voided the policy under the 
following provision therein: 


“This policy * * * shall be void * * * if any change, other than by the death 
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of the insured, take place in the interest, title, or possession of the subject of in- 
surance.” 
Plaintiffs in error rely on the holding of this court in Phoenix Ins. Co. y. 
First Nat. Bank of Stilwell, 129 Okl. 204, 264 P. 142, and says that the facts in the 
present case come squarely within the decision in that case. We do not consider 
the holding in that case controlling in the present one, because of the dif- 
ference in the facts. In that case the party names as assured in the policy 
sued on conveyed the property, which was not his homestead, to his wife 
in fraud of creditors, and she exercised control over it by obtaining a pol- 
icy of insurance thereon and collected a portion of the insurance after the 
building was destroyed. There is nothing indicating the deed was not delivered to 
the grantee. After conveying the property to his wife, the assured executed a 
mortgage on the property to a bank, who obtained the policy of insurance sued on 
in the name of its mortgagor with mortgage clause in its favor; such policy being 
written by the cashier and stockholder of the bank who was also. local agent of the 
insurance company. It was there held that the mortgagor and bank had no insur- 
able interest in the property. In the instant case the property involved was the 
homestead of the assured; he continued in possession of the same and held an 
insurable interest therein during all such time. The deed in favor of Hancock was 
without consideration and never delivered to the grantee. Hancock had reconveyed 
the record title to the wife of the assured and she had executed her deed to the 
assured prior to the destruction of the dwelling. The admitted facts in the instant 
case bring it within the rule announced in the following cases: 

“Where a deed is made without consideration, and placed by the grantor upon 
record, and after the deed is recorded it is returned to the grantor and never 
delivered to the grantee or any one for him, and the intention of the grantor in 
making the deed was not to pass title to the grantee, but to place the property where 
it could not be reached for a legal liability of the grantor, and the possession of the 
property continuously remained in the grantor, there was not such a delivery of 
the deed as is necessary to convey title thereby to the grantee, and such grantee 

_is not entitled to recover such property of the grantor. 

“A deed does not take effect or operate to pass title until it is delivered.” 
Belky v. Terrell, 93 Okl. 134, 219 P. 887; King v. Antrim Lumber Co., 70 Okl. 52, 
Z: P. S58s 4 AS io Zs: 

In the syllabus of the case of Hankins v. Williamsburg City Fire Ins. Co., 96 
Kan. 706, 153 P. 491, L. R. A. 1918E, 373, Ann. Cas. 1918C, 135, it is stated: 

“A fire insurance policy upon a building, containing a stipulation that the 
policy ‘shall be void * * * if the interest of the insured be other than unconditional 
and sole ownership,’ is not invalidated because of an outstanding naked legal title 
in another where the insured has the equitable title, the entire beneficial ownership 
of the property, and is in undisputed possession of the same.” 

And in the body of the opinion the court in referring to record title holder said: 

“The deed was never delivered to her, nor did she ever assume to take pos- 
session of the property.” 

See also Whitney v. Am. Ins. Co., 127 Cal. 464, 59 P. 897. 

Under the record presented we find no error in the action of the court in over- 
ruling the demurrer to plaintiff’s evidence. 

For the reasons hereinbefore stated, we are of the opinion that the trial court 
should have granted the motion to disqualify the judge on account of bias and 
prejudice, and for such reason alone, the judgment is reversed, and cause re- 
manded for further proceedings in accord with the views herein expressed. 

Bennett, P. C., and Teehee, Reid, and Eagleton, C.C., concur. 
Per Curiam. 
Adopted in whole. 













































ISAAC et al. v. DONEGAL & CONOY MUT. FIRE INS. CO. 
Supreme Court of Pennsylvania. June 21, 1930. 
152 Atlantic Reporter 95. 
4. INSURANCE. 


In action on fire policy, excluding testimony of adjuster and letters between 
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insurer and adjuster relative to loss showing authority to execute appraisal agree- 
ment Aeld error. 

Adjuster acting on behalf of insurer in determining and settling loss 
incurred by plaintiff under fire policy was presented as a witness to 
prove his authority to execute appraisal agreement offered in defense. 
Insured objected thereto on ground that declarations were hearsay and 
inadmissible. Insurer further offered letters constituting correspondence 
in relation to plaintiff’s loss passing between insurer and adjuster corro- 
borating testimony of adjuster relative to his agency. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

5. INSURANCE. 

Affidavit of defense, in action based on fire policy, Aeld to sufficiently plead 
appraisal agreement and award, permitting proof of such defense (Pa. St. 1920, 
§ 17201; Act April 22, 1929, P. L. 627). 

Affidavit of defense set forth appraisal agreement and award, their 
purpose as defense, but words “new matter” did not precede such allega- 
tions and there was no indorsement thereon of requirement that plaintiff 
should reply thereto. Insured had full notice of contents of appraisal 
agreement and award. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

7. INSURANCE. 

Agreement to submit fire loss to appraisal need not necessarily provide that 
all items of loss shall be appraised. 

(For other cases, see Insurance, Dec. Dig. § 569.) 

9, INSURANCE. 

Appraisal award under fire policy, though not binding because not com- 
plying with submission agreement, is persuasive evidence for jury on value of 
items appraised. 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 

Appeal from Court of Common Pleas, Somerset County; John A. Berkey, 
President Judge. 

Action by M. and A. Isaac and another against the Donegal & Conoy Mutual 
Fire Insurance Company. Judgment for plaintiffs, and defendant appeals. 

Reversed, and venire facias de novo awarded. 

Argued before Frazer, Walling, Simpson, Kephart, Sadler and Schaffer, JJ. 

3udd B. Boose, of Somerset, and Douglass D. Storey and Hause, Evans & 
Baker, all of Harrisburg, for appellant. 

C. L. Shaver and H. G. Gress, both of Somerset, for appellees. 

Horace Michener Schell, of Philadelphia, for Lumbermen’s Ins. Co. and 
others amicus curiz. 

KEPHART, J. 


Appellees instituted an action to recover loss due to the destruction by fire 
of a building, stock of goods, furniture, and fixtures. The insurance policy con- 
tained the standard appraisal provision to determine the loss. From a judgment 
for the insured, the case comes to us mainly because of alleged trial errors. 

[1-4] The adjuster who acted on behalf of the insurer attempted to prove 
by his testimony his authority from the company to execute the appraisal agree- 
ment offered in defense. The insured objected to his evidence, and the court 
below refused*to receive it, on the authority of Todd v. Quaker City Mutual 
Fire Insurance Co., 9 Pa. Super. Ct. 371, that the declarations were hearsay and 
inadmissible. The case relied on does not fit the instant case; there the at- 
tempt was to prove agency by statements of the agent over the objection of the 
company, and the court held this could not be done. In the case before us, 
the principal offers to prove the agent’s authority by the testimony of the agent. 


The rule excludes an agent’s declarations to prove agency when offered by 
a third person, but authority may be shown by the agent’s own testimony. 2 
C. J. 939, § 694. The authority of an agent can always be proven by the agent 
himself; he is always a competent witness for his principal. Curran v. National 
Life Insurance Co., 251 Pa. 420, 435, 96 A. 1041; Hileman v. Falck, 263 Pa. 351, 
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354, 106 A. 633; Bunting v. Goldstein, 283 Pa. 356, 359, 129 A. 99. The witness 
may state the facts from which his right to act for his principal in a given mat- 
ter may appear. He was directed by the insurance company to adjust the loss, 
and that embodied all necessary steps for that purpose. The letters offered 
in evidence, showing in themselves that they constituted the correspondence in 
relation to appellee’s loss between the principal and agent, corroborated the testi- 
mony of the witness as to his agency, if that was necessary. They must, of 
course, be shown to be authentic letters of the company. The court erred in 
excluding them and in refusing to permit the agent to testify as to his author- 
ity. 

The appraisal provision of the policy reads as follows: “In case the insured 
and this company shall fail to agree as to the amount of loss or damage, each 
shall, on the written demand of either, select a competent and disinterested ap- 
praiser. The appraisers shall then appraise the loss or damage, stating separately 
sound value and loss or damage to each item. * * * An award in writing 
so itemized * * * shall determine the amount of sound value and loss or 
damage.” It required the appraisers to state separately the sound value and loss 
or damage to each item. The insurance covered a building, contents, stock of 
goods, office furniture, fixtures, and household furniture. The appraisal agree- 
ment, though stating that appellees “have sustained a loss by fire * * * on 
two story, composition roof, brick building, occupied as general store and dwell- 
ing, * * * [and] a disagreement has arisen between the parties hereto, as 
to the amount of such loss,” covered in fact all items of loss as mentioned above. 
It continues: “[The parties named] are hereby appointed appraisers, to appraise, 
in accordance with the terms and conditions of the policy [or policies], the sound 
value of said property and the amount of loss or damage * * * stating sep- 
arately sound value and loss or damage to each item.” This follows the terms 
of the policy as to appraisal. The award did not follow the terms of the sub- 
mission; only one item was appraised, the building. 

Appellant offered the award as final and conclusive as to this item. The 
court below refused to receive the award because it had not been shown that 
the agreement on which the award was based had been made by the adjuster 
under competent authority. Had the court admitted the testimony as to the 
agent’s authority, the agreement and the award could have been received in evi- 
dence. 

[5, 6] Both were further objected to as not being properly pleaded under 
the Practice Act May 14, 1915, P. L. 483, as amended by the Act April 22, 1929, 
P. L. 627. This objection is unsound. The affidavit set forth both documents 
and their purpose as a defense, and appellees had full notice of its contents. 
That the words “new matter” did not precede these allegations, and that there 
was no indorsement on the affidavit of defense of a requirement that plaintiff 
should reply thereto, does not operate to exclude proof of the defense averred. 
The act of 1929, while providing, in a number of respects, for such exclusion 
where there is a failure to comply, with its terms, does not do so as regards the 
two matters above set forth. If plaintiffs were not satisfied with the affidavit 
as a pleading, because of these omissions, their remedy was a motion to strike 
it off, as provided by section 21 of the Act May 14, 1915, P. L. 487 (Pa. St. 1920, 
§ 17201). 

[7-9] Appellant now contends the award was final as to the entire loss. 
The dispute was apparently over the value of the loss to the building, neverthe- 
less the agreement, speaking according to the terms of the policy, contemplated 
placing a value on all items of loss insured against. This was not done. The 
assured may well say: “I agreed that the arbitrators should make an award as 
to all items of loss, not as to one item only.” It is no answer that some losses 
were too difficult to estimate, too indefinite to ascertain, or forgotten; hence not 
made. The agreement was to be a complete settlement and to prevent litigation; 
the award did not follow the submission, and it encouraged litigation. While 
it is not necessary to provide that all matters shall be so appraised [Cooley’s 
Briefs on Insurance (2d Ed.) vol. 6, page 6178, and Milwaukee Mechanics’ In- 
surance Co. v. Ciaccio, 38 F.(2d) 153 (Circuit Court of Appeals, 7th Circuit) 
rendered Feb. 25, 1930], this agreement did so. If there is a failure to pass 
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upon all the matters submitted to arbitration, or if the award covers only a 
part of the loss or damage included in the submission, the award is not binding. 
% C. J. 424. While under the submission the award is not conclusive, it is per- 
suasive evidence to go to the jury on the value of the loss to the building. We 
will not determine all the questions relating to the award because there are other 
charges averred in the record with regard to it which may ultimately determine 
the question as to its utility for any purpose when the case is retried. 

[10, 11] Appellees urge the award was made under the Act April 25, 1927, 
P. L. 381 (Pa. St. Supp. 1928, §§ 606a—1 to 606a—19), but the insurance com- 
pany did not follow the act. The first section of the act changed the common 
law with respect to certain agreements to arbitrate. See Bashford v. West Miami 
Land Co., 295 Pa. 560, 145 A. 678. The act provides a method whereby one of 
the parties may compel the other to arbitrate; it also provides a remedy under 
which arbitration takes place, but there is nothing in the act to repeal the old- 
time arbitration, or prevent suit on the award if the parties choose to follow 
that course. The act is not exclusive, but it does provide a more effective remedy 
for prosecuting such agreements. In any case, it is questionable whether in- 
surance agreements for arbitration are within the act. We need not decide that 
point. See Petition of American Insurance Co., 208 App. Div. 168, 203 N. Y. S. 
206: Matter of Fletcher, 237 N. Y. 440, 143 N. E. 248; American Steel Co. v. 
German-American Fire Insurance Co. (C. C. A.) 187 F. 730; Royal Co. v. Ries, 
80 Ohio St. 272, 88 N. E. 638; Russell on Arbitration, 44, 191. Even if this could 
be called a proceeding under the act, it should have been followed by both par- 
ties, as appellee had just as much right to force the award into court as appel- 
lant. Neither side saw fit to follow the act in this respect, and the award is in 
form a common-law award. The effect of it is not lost; its common-law at- 
tributes remain if it is otherwise sound. Where it is conclusive as to the amount 
fixed therein, it is subject to the rules governing such awards, and will not be 
disturbed. McCune v. Lytle, 197 Pa. 404, 47 A. 190; Thomas v. Heger, 174 Pa. 
345, 34 A. 568; McFarland v. Kittanning Insurance Co., 134 Pa. 590, 19 A. 796, 
19 Am. St. Rep. 723; Robinson v. Bickley, 30 Pa. 384; McGheehen v. Duffield, 5 
Pa. 497; Witmer v. Royal Insurance Co., 68 Pa. Super. Ct. 12, 19; Red Cross 
Line v. Atlantic Fruit Co., 264 U. S. 109, 44 S. Ct. 274, 68 L. Ed. 582, 585; 2 
R. C. L. 366; 5 C. J. 56 § 103; Cooley's Briefs on Insurance (2d Ed.) vol. 7, page 
6172. 

We need not discuss the qualification of a witness to prove the amount of 
loss or damage incurred. This question has been so often before the court that 
it should not be necessary again to refer to it. 

Judgment of the court below reversed, and a venire facias de novo is 
awarded. 


INSURANCE CO. OF NORTH AMERICA v. MATHERS. 
Court of Civil Appeals of Texas. Amarillo. Feb. 10, 1930. 
Rehearing Denied March 5, 1930. 

31 Southwestern Reporter (2d) 1095. 


2. INSURANCE. 

Where plaintiff estimated his hail loss at 12 per cent. of crop, it was not 
error to permit him to state that 12 per cent. of face of policy would be $600. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

3. INSURANCE. 

Plaintiff, suing on hail policy providing ratio of payment to amount of policy 
should not exceed proportion which actual loss bore to crop, could recover 
without proving actual value of wheat damaged. 

Policy provided that in event any crop was damaged or destroyed by 
hail, the amount payable under the policy should not exceed the same 
percentage of the amount of insurance as the ascertained percentage of 
loss or damage by hail bore to the whole of the particular crop so dam- 
aged. Policy also provided that the company should not be liable for 
damage by hail unless it equaled 5 per cent. or more of the crop, and 
that the amount payable should not exceed the actual damage caused by 
hail only. Proof of loss blanks furnished by the insurance company pro- 
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vided that the company was not liable for loss not exceeding 5 per cent. of 
the face amount of the policy, and adjuster testified that loss was de- 
termined by taking percentage of crop loss. 


(For other cases, see Insurance, Dec. Dig. § 500.) 


4. INSURANCE. ; 

Provisions of insurance policy must be considered together and reasonable 
construction given, if possible. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
5. INSURANCE. 

Policy is strictly construed against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from District Court, Roberts County; W. R. Ewing, Judge. 

Action by R. B. Mathers against the Insurance Company of North America. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Otis Bowyer, Jr., of Dallas, for appellant. 

Kinney & Ritchey, of Miami, for appellee. 

Jackson, J. 

The plaintiff R. B. Mathers, instituted this suit in the district court of Rob- 
erts county, Tex., against the defendant, Insurance Company of North America, 
a corporation, on a hail insurance policy. 

The plaintiff alleges that he is the owner of a certain farm, which he fully 
describes, and that on or about May 3, 1928, for and in consideration of the 
premium of $500 cash paid by him, the defendant executed and delivered its 
policy to plaintiff, insuring his crop, consisting of 250 acres of growing wheat 
on said farm, against loss and damage by hail at an agreed value of not to ex- 
ceed $20 per acre, or a total value of not to exceed $5,000 for the entire 250 
acres. 

That about June 4, 1928, while said policy was in full force and effect, plain- 
tiff’s said wheat crop was damaged by hail to the extent of 12 per cent., or $2.50 
per acre, on the entire 250 acres, making his total damage to said crop by reason 
of said hail the sum of $600. That said policy is what is known as a “valued 
policy,” and the amount of damages that plaintiff is entitled to recover for in- 
jury to his said crop by hail is limited and controlled by the terms of said policy. 
That although the plaintiff immediately notified the defendant of said hail and 
the damage to his wheat crop by reason thereof, and in all particulars per- 
formed the obligations imposed upon him by the contract of insurance, the de- 
fendant has failed and refused to pay plaintiff any sum whatever on account of 
such damage. 

Plaintiff attaches to and makes a part of his petition a copy of said policy. 

The defendant answered by exceptions and a general denial. 

In response to the special issue submitted by the court, the jury found that 
the plaintiff's wheat crop described in the insurance policy was injured by hail 
about June 4, 1928, to the extent of 12 per cent. thereof. 

On these findings, the court rendered judgment in favor of plaintiff for the 
sum of $600, with interest thereon at the rate of 6 per cent. per annum and costs 
of suit, from which judgment this appeal is prosecuted. 

The appellant assigns as error the action of the trial court in overruling its 
so-called special exceptions to the effect that plaintiff’s petition failed to state 
the value of the property claimed to have been destroyed, that the damage is 
not stated with sufficient particularity, and that the measure of damages pleaded 
is improper, and that the allegation that the suit is based on a “valued” policy 
is a conclusion of the pleader and states no facts to support it. 

[1] Appellant’s so-called special exceptions are, in effect, general demurrers. 
Shaller y. Allen (Tex. Civ. App.) 278 S. W. 873. The appellee attached to his 
petition a copy of the written contract sued upon, and the contract, together 
with the allegations, are construed together in determining the sufficiency ot 
the pleading, and the rights of the parties are determined by the contract, so 
far as they are dependent upon it, and a general demurrer is sufficient to pre- 
sent appellee’s right to recover under the contract. However, if appellee’s con- 
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struction of the contract is correct, his pleadings are sufficient against the ex- 
ceptions, and this assignment is overruled. | Warren v. La Salle Co. (Tex. Civ. 
App.) 262 S. W. 527; Tokio Marine & Fire Insurance Co. v. Aldridge et al. 
(Tex. Civ. App.) 21 S.W.(2d) 547. ; oo 

[2] The appellant presents as error the action of the trial court in permitting 
the appellee to testify that his damage in dollars and cents were $600, over the 
objection that it was an attempt to vary the terms of a written contract upon 
which appellee sued and appellant’s liability under the contract was a matter 
of law upon which the witness was not qualified to give an opinion. 

The record discloses that all of the witnesses testified to the damage in 
terms of percentage; that appellee testified he had estimated his loss by the 
tests he had made to be 12 per cent. of the crop, which in dollars and cents 
would amount to $600. Under this record, allowing the appellee to state that 
12 per cent. of the face of the policy, $5,000, would ba $600, did not constitute 
error 

[3] The appellant challenges as error the action of the trial court in rend- 
ering judgment against it because the policy sued on is not a “valued policy” 
but is an “open policy,” and appellee, having failed to allege or prove the value 
of the wheat damaged and destroyed, was not entitled to recover. 

The appellant, in its brief, relies on the provision of the policy which pro- 
vides that: 

“In the event that any crop herein described is damaged or destroyed by 
hail, the amount payable hereunder shall in no event exceed the same percentage 
of the amount of insurance applying to the particular crop so damaged or 
destroyed at the date of the loss as the ascertained percentage of loss or dam- 
age by hail only bears to the whole of the particular crop or crops so damaged 
or destroyed at the date of the loss; nor in any event exceed the actual loss 
or damage sustained by hail only, nor exceed the amount of insurance apply- 
ing to the particular crop so damaged or destroyed.” 

The policy stipulates that insurance on wheat on nonirrigated land, as ap- 
pellee’s was, shall not be permitted in excess of $24 per acre. It insures the ap- 
pellee in the sum of $5,000 against direct loss or damage to his wheat by hail 
only, and provides that the amount for which appellee’s wheat is insured shall 
not exceed $20 per acre and if the exact acreage of the crop is less than the 
total acreage stated in the application, that the insurance shall be reduced in the 
proportion that the ascertained deficiency in acreage bears to the total acreage 
stated in the application and the company shall return the premium on such 
excess. If the exact acreage is greater than the total acreage stated in the ap- 
plication, the amount of insurance per acre shall be determined by dividing the 
total amount of insurance applying to the crop by the total number of acres 
comprising the crop. 

The policy also provides that the company shall not be liable for loss or 
damage by hail to the crop unless such loss or damage equals 5 per cent. or 
more of the crop; nor except for such portion as is traceable directly to hail; 
nor for any loss or damage to any crop or part thereof from any other cause 
or causes combined with hail; nor for any loss or damage by hail to any crop 
where it has been so damaged from any other cause as to preclude a profit over 
and above the actual cost of harvesting, storing and marketing said crop. 


The provision of the policy quoted stipulates, in effect, that if the crop is 
damaged by hail, the amount payable under the policy shall in no event exceed 
the same percentage of the amount of insurance as the ascertained percentage 
of damage caused by hail only bears to the whole crop and that the amount 
payable shall not exceed the actual damage caused by hail only, nor exceed the 
amount of insurance applying to the crop insured. This limits the amount of the 
recovery to the percentage that the part of the crop damaged by hail alone bears 
to the whole crop. 


Such provision nowhere mentions the value of the crop nor the value of the 
wheat injured or destroyed as the measure of appellee’s damages. 
_ “It is not so written in the policy, and can only be claimed as the intention 
of the parties, to be ascertained from a construction of the language used. Since 
the language calls for construction to determine what the parties intended, that 
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construction must be governed by the following familiar rules of law: First. 
The language being selected and used by the insurer to express the terms and 
conditions upon which it issued, the policy will be strictly construed against it, 
and liberally in favor of the insured. If the words admit of two constructions, 
that one will be adopted most favorable to the insured.” Brown v. Palatine Ins, 
Co., 89 Tex. 590, 35 S. W. 1060, 1061. 

[4, 5] In construing a policy of insurance, all the provisions thereof must 
be considered and construed together, and if by so doing a reasonable construc- 
tion can be placed thereon without any ambiguity or uncertainty, such construc- 
tion will prevail. Home Benefit Ass’n v. Brown (Tex. Civ. App.) 16 S.W.(2d) 
834, 835. 

In our opinion, the construction we have given is in accord with the other 
provisions of the policy, the substance of which we have stated; but, in any 
event, the policy is susceptible of two interpretations, and we should adopt that 
one most favorable to the insured, and the court did not commit error in per- 
mitting appellee to recover without alleging and proving the value of the wheat 
damaged and destroyed by the hail. Fidelity Union Fire Ins. Co. v. Mitchell 
(Tex. Civ. App.) 249 S. W. 536, and authorities cited. 

[6] There is another rule of construction that we think sustains the ruling 
of the court, and that is if an instrument is ambiguous, great weight is given 
to the interpretation placed upon such instrument by the parties thereto. Liy- 
ingston Oil Corp. v. Waggoner (Tex. Civ. App.) 273 S. W. 903; Midland Shoe 
Co. v. A. L. & K. Dry Goods Co. (Tex. Civ. App.) 281 S. W. 344. 

The record discloses that the insurance company had-blank forms that it 
furnished on which proof of loss was made to the company. It provided that 
such notice should be signed by the insured and sent by registered mail to the 
insurance company within forty-eight hours after the loss, and among other 
things contained this provision: 

“T am aware that according to the policy under which I am making claim 
that if for any reason the company is not liable for loss, or if the loss does not 
exceed 5% of the Face Amount of My Policy, then I am liable for the ex- 
penses incurred by the company for investigating said claim and I agree to pay 
said company on demand all such expenses.” 

The witness E. B. Harris, offered by the insurance company, testified that 
he was employed by the Rain & Hail Bureau, who were agents of appellant, and 
that his position was special agent and adjuster. That he had adjusted other 
hail losses for the appellant under this same kind of policy, and stated: 

“You ask me to suppose that my tests on this Mathers field revealed a loss 
of twelve per cent. and to state how much damage that would be under this 
policy and I state that if my tests had revealed a loss of twelve per cent., then 
the loss under this policy would be $600.00. To determine the loss in dollars 
and cents you simply take the percentage that the tests reveal of damage to the 
crop and take that per cent. of the policy. * * * When I say a percent of 
loss, I mean a percent of the face value of the policy if it is over 5%. * * * 
That is the parlance that is commonly used among all the adjusters.” 

It is manifest from this record that appellee and appellant interpreted the 
policy as meaning a percentage of the face value of the policy. 

[7] Appellant’s other proposition presented in its brief for consideration is 
not followed by a statement from the record, and no reference to any page of 
the record is made under such proposition and no argument or authorities sub- 
mitted in support thereof, and will therefore not be considered. Goodwin et ux 
v. Hendrick et al. (Tex. Civ. App.) 7 S.W.(2d) 596. 

The judgment of the trial court is affirmed. 


NORTH RIVER INS. CO v. BELCHER. 


Supreme Court of Appeals of Virginia. Nov. 13, 1930. 
155 Southeastern Reporter 699. 


1. INSURANCE. 

Testimony of general knowledge concerning deed to witness’ wife to show 
nature of title of insured holding under witness’ wife held properly excluded 
as immaterial. 





Fire] North River Ins. Co. v. Belcher 


Insured claimed property was given to him by witness and wife 
without execution of deed, and insurer, sued on fire policy, to show 
knowledge by insured that witness’ wife had only life estate in property, 
asked witness if it was not a fact that it is generally known by every- 
body how deed was made, to which witness replied, “yes,” and further 
asked witness whether everybody knew deed was to his wife and then 
to her heirs, to which witness repied that he did not know. 

(For other cases, see Insurance, Dec. Dig. § 653.) 

3. INSURANCE. st 

Notice to insurer’s agent of facts relating to insured’s interest in property 
before issuance of policy, estopped insurer from asserting allegations in notice 
of motion showed policy was void. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

4. INSURANCE. | f 

Insurer, if issuing policy after knowledge of facts rendering policy void, is 
estopped after loss from claiming such facts avoided liability. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 

5. INSURANCE. 

Act prescribing form of fire policy held not to abrogate rule estopping insurer 
from denying liability on policy issued after knowledge of facts rendering policy 
void (Code Supp. 1928, § 4305a). 

Acts 1928, c. 256, § 1, Code Supp. 1928, § 4305a, provided that policy 
shall be void, unless otherwise provided, if interest of insured was other 
than unconditional and sole ownership, or if subject of insurance was 
building on ground not owned in fee simple, and that there should be 
no waiver unless in writing attached to policy. Act further required use 
of New York standard policy as standard fire insurance policy of state 
and prohibited any other agreement or condition except as indicated. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 

6. INSURANCE. 

Act prescribing form of standard fire policy Aeld not intended to cut off 
estoppels theretofore enforced by courts (Code Supp. 1928, § 4305a). 

(For other cases, see Insurance, Dec. Dig. § 371.) 

7. INSURANCE. 

On demurrer to evidence in action on fire policy, jury should find amount 
insured is entitled to recover, if anything, not value of property destroyed. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

8. INSURANCE. 

Fire policy must include provision for unconditional ownership by insured, 
binding on insured, unless insurer waived or was estopped from relying thereon 
(Code Supp. 1928, § 4305a). 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

9. INSURANCE. : 

Insurer issuing policy without inquiring concerning insured’s title, but not 
knowing interest was other than unconditional, did not waive requirement of 
unconditional ownership (Code Supp. 1928, § 4305a). 

(For other cases, see Insurance, Dec. Dig. § 377[1].) 

10. INSURANCE. ; ; 

Insurer issuing fire policy knowing facts rendering insured’s title other 
than unconditional is estopped after loss from relying on known facts as defense 
(Code Supp. 1928, § 4305a). 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

ll. INSURANCE. , j 

Insurer issuing fire policy knowing facts rendering insured’s interest other 
than unconditional can rely on other facts not known constituting breach 
of policy (Code Supp. 1928, § 4305a). 


(For other cases, see Insurance, Dec. Dig. § 377[1.]) 
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12. INSURANCE. 

Insurer can rely on facts rendering insured’s interest other than uncondi- 
tional, not known before issuing policy, regardless how knowledge is acquired 
(Code Supp. 1928, § 4305a). 

(For other cases, see Insurance, Dec. Dig. § 377[1].) 

13. INSURANCE. 

Insurer, knowing facts affecting insured title, could not rely thereon to show 
insured’s interest was other than unconditional (Code Supp. 1928, § 4305a). 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

14. INSURANCE. 

Insurer not knowing insured’s grantor had only life interest in property could 
rely thereon to show breach of contract requiring unconditional ownership 
(Code Supp. 1928, § 4305a). 

(For other cases, see Insurance, Dec. Dig. § 282[4].) 

15. INSURANCE. 
' Insurer requesting estimate did hot waive breach with reference to insured’s 
title on facts not then known (Code Supp. 1928, § 4305a). 

(For other cases, see Insurance, Dec. Dig. § 377[1].) 

16. INSURANCE. 

Insurer, without knowledge of right waived, does not waive forfeiture by 
inducing insured to present proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 396[1].) 

Error to Circuit Court, Dickenson County. 

Action by Marion Belcher against the North River Insurance Company. 
Judgment for plaintiff, and defendant brings error. 

Reversed. 

Wm. G. Werth, of Tazewell, and Roland E. Chase, of Clintwood, for plaintiff 
in error. 

Jno. W. Flannagan, Jr., of Bristol, and C. R. McCoy, of Clintwood, for 
defendant in error. 

EPEs, J. 

Marion Belcher, hereinafter called the plaintiff, instituted, by notice of motion 
for judgment, an action in the circuit court of Dickenson county against the 
North River Insurance Company, hereinafter called the defendant, to recover 
on an insurance policy issued by the defendant for the loss by fire of his dwelling 
and the furniture and other personal property therein. Judgment was rendered 
in favor of the plaintiff against the defendant for $2,500; and the case is here 
on a writ of error granted to the defendant. 

Copies of the policy sued on and the proof of claim filed by the plaintiff 
were attached to the notice as exhibits and made a part thereof. 

The defendant demurred to the notice, whereupon the plaintiff asked leave 
to amend. The defendant then renewed its demurrer to the notice as amended, 
and also moved the court to dismiss the action on the ground that the notice 
showed that the policy sued on was void and unenforceable from its inception. 
The court overruled said demurrers and said motion. . 

Assignments of error 1 to 5, inclusive, relate to the rulings of the court on 
the pleadings; but we shall defer any discussion thereof until after we have 
stated the facts of the case. 

Upon the trial of the case the defendant took four exceptions to the admission 
of evidence and two to the exclusion of evidence. Assignments of error num- 
bered 6 to 11, inclusive, relate to these exceptions. 


Assignments of error 6, 7, 8, and 11 relate to the admission of evidence 
introduced by the plaintiff for the purpose of showing that J. C. Mullins, who 
procured the application for the policy here in issue, was the agent of the 
defendant. Assignment of error No. 10 relates to the exclusion of evidence 
tendered. by the defendant for the purpose of showing that Mullins was not its 
agent. In the view which we take of this case the plaintiff is not entitled to 
recover, even if it be admitted that Mullins was the agent of the defendant; and 
final judgment must be here entered for the defendant. Hence as no useful 
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purpose can be served by a discussion of these assignments of error, we shall 
not notice them further. 

After all the evidence of both the plaintiff and the defendant had been 
introduced, the defendant demurred to the evidence. Thereupon the question 
of damages was submitted to the jury under an instruction given by the court, 
and the jury returned a verdict for the plaintiff for $2,500, the full amount of the 
policy sued upon, subject to the opinion of the court on the demurrer. / 

The court overruled the demurrer to the evidence and entered judgment for 
the plaintiff on the verdict of the jury. 

Assignment of error No. 12 relates to the instruction given to the jury by 
the court, and No. 13 to the refusal of the court to give the jury an instruction 
requested by the defendant. Assignments of error 14 and 15 relate to the action 
of the court in overruling defendant’s demurrer to the evidence, and refusal to 
enter judgment for the defendant. ; 

It is questionable whether the evidence can be said to be sufficient to establish 
the fact that J. C. Mullins, who procured the application for this policy, was, 
at the time he procured such application and the policy was issued, the agent of 
the defendant. But, as that is the conclusion most favorable to the plaintiff, 
for the purposes of this case we shall treat him as the duly qualified soliciting 
agent of the defendant, authorized to solicit insurance to be written by the 
defendant through its general agent, Tazewell Insurance Agency, Incorporated. 

The other material facts established by the evidence are as follows: 

By deed dated July 20, 1890, J. L. Sifers and his wife conveyed to their 
daughter, Martha E. Puckett, “for her natural life, and at her decease to the 
heirs of her body,” a tract of land near Haysi, in Dickenson county, Va., con- 
taining 191 acres. 

Martha E. Puckett is the wife of John W. Puckett, and had nine children. 
Eight of them are living. One daughter, Bessie, has died, leaving three children, 
the oldest of whom is 14 or 15 years of age, and the youngest 3 years of age. 

Marion Belcher married Una Puckett, one of the daughters of said Martha 
E. Puckett. After their marriage they moved into an old house on said 19l-acre 
tract, and lived in it for about three years. While they were living there, Martha 
Ek. Puckett and her husband, John W. Puckett, told Marion Belcher and Una 
Belcher that, if they wanted to build at the old house place, they could do so, 
and they would give them an acre of land, and “when they made’ the divide they 
would give” them their part of the 191 acres, 18 acres more, around the house. 

The acre was to include the old house and the site near by upon which 
Marion Belcher afterwards built; but the boundaries of the acre were never 
more accurately determined or laid off, and no deed or written contract was 
executed by Martha E. Puckett to Marion Belcher and/or Una Belcher for any 
part of said 19l-acre tract of land. 

In 1924, Marion Belcher purchased the materials and by his own labor and 
at his own expense built, near said old house, a six-room, one story, frame 
dwelling, into which he moved and in which he was living at the time it was 
destroyed by fire. 

In April, 1929, after having spoken to Marion Belcher about taking out 
insurance through him on said dwelling and the personal property therein, 
Mullins saw Mr. John W. Puckett and told him he was going up to see Marion 
Belcher about writing him this insurance, and asked him if the title to Marion 
Belcher’s property was in Marion Belcher or his wife, or both. Mr. Puckett 
told him the title was in Martha E. Puckett, but that he and his wife intended 
to give Marion Belcher and his wife an acre of land including his house site, 
but that they had not made a deed to them for it. 


On April 26, 1929, Mullins went to the home of Marion Belcher, and there 
procured from him an application for $3,500 fire insurance on his said dwelling 
and $500 on his furniture, etc., therein, which he mailed to Tazewell Insurance 
Agency, Inc., Tazewell, Va. While the application is addressed to Clinch Valley 
Insurance Agency, Inc., that fact is immaterial here. This application reads as 
follows: 

“4-26-29 
“Clinch Valley Insurance Agency, Inc., Tazewell, Virginia 
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“Dear Sirs: The following application is presented for your careful con- 
sideration for insurance against loss or damage by fire on the property specified 
below. 

“Respectfully, 

“TSigned] J. C. Mullins. 
“Insurance is Wanted 

“14 Mile from Station 

“By Marion Belcher of Southern Haysi, in the sum of $3,500 on six-room 
dwelling and $500 on furniture. Want this contract for three years, rate advised 
98 cts. to $1.00 per hundred. 

“If owner or occupant is negro.or foreigner advise fully. American, White. 

[“Signed] Marion Belcher.” 

On the back of the application, under the heading “Questions to Agents,” 
appear, among others, the following questions, the answers to which are in the 
handwriting of J. C. Mullins: 

“What is the present cash value? $4,500. 

“What is nature of title? Good. 

“Is the property occupied by owner or tenant? Owner. 

“Do you unqualifiedly recommend both the risk and the assured? Yes.” 

Mullins filled out the answers to “Questions to Agents” at the time the 
application was signed by Marion Belcher from information given him by 
Belcher. When Mullins reached the question, “What is the nature of title?” 
he asked Belcher, “How the title was,” and “If the title was good.” Belcher 
said, “Yes,” and then explained to Mullins that Martha E. Puckett and her hus- 
band had given the acre of land on which the house stood to him and his wife, 
but had not made them a deed for it. 

In the course of this conversation about the title to the property, Mullins 
told Marion Belcher that he (Mullins) had been talking to John W. Puckett 
about the title to the property, and it would be all right for him to take out 
insurance on it. Mullins then wrote, as the answer to the question, “What is 
the nature of title?” “Good.” 

Neither John W. Puckett nor Marion Belcher told Mullins that Mrs. Martha 
E. Puckett had only a life estate in this land, and that the remainder therein 
was vested in her eight living children and the children of her deceased daughter; 
and, so far as the record discloses, Mullins did not have this information from 
any other source. Marion Belcher testifies that he (Belcher) did not know that 


Mrs. Puckett had only a life estate in the land, and his wife testifies that she 
did not know it. 


[1] In an attempt to bring home to Marion Belcher knowledge or notice 
that Mrs. Martha E. Puckett had only a life estate in this tract of land, the 
defendant asked John W. Puckett if it was not a fact that it “is generally known 
by everybody around Haysi how this deed was made?” to which he replied, 
“Yes.” It then asked him, “Everybody around Haysi knows this deed is made 
to your wife and then to her heirs?” to which he replied, “I don’t know.” On 
motion of the plaintiff, these questions and answers were stricken out as irrele- 
vant and immaterial. This action of the court constitutes assignment of error 
No. 9. The court, we think, did not err in this ruling. 

Marion Belcher did not sign nor was he asked to sign the answers to said 
“Questions to Agents”; but, after Mullins had written his answers to the “Ques- 
tions to Agents,” he read over the questions and answers to Marion Belcher 
before Marion Belcher signed the application on the reverse side. 

Neither the Tazewell Insurance Agency, Inc., the general agent of the 
defendant, nor the defendant, had any information with reference to Marion 
Belcher’s interest in or title to this property other than the statement of Mullins 
in his answer to said question that it was “good.” 

On April 27, 1929, Tazewell Insurance Agency, Inc., wrote Mullins acknowl- 
edging receipt of said application, and stating that it had reduced the amount 
of the insurance on the dwelling of Marion Belcher to $2,000, as they thought 
$3,500 was too much insurance on a six-room dwelling; and inclosed a policy, 
issued by the North River Insurance Company and countersigned by Tazewell 
Insurance Agency, Inc., insuring Marion Belcher in the sum of not exceeding 
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$2,500 against loss and damage by fire to said dwelling and the furniture, etc. 
therein; the insurance being distributed $2,000 on the dwelling and $500 on 
the furniture and other personal property therein. J. C. Mullins delivered this 
policy to Marion Belcher, and on May 2, 1929, collected the premium thereon 
and receipted therefor, signing the receipt “J. C. Mullins, Agent.” 

The contract of insurance’ on this property is the standard form of fire 
insurance policy prescribed by the General Assembly of Virginia by the act of 
1928 (Acts 1928, pp. 763-766, c. 256, § 1, 1928 Supp. Va. Code, § 4305a); and 
contains the following provisions: 

“This entire policy shall be void, unless otherwise provided by agreement in 
writing added hereto * * * (a) if the interest of the insured be other than 
unconditional and sole ownership; or (b) if the subject of insurance be a building 
on ground not owned in fee simple. * * * 

“Waiver: No one shall have power to waive any provision or condition of 
this policy except such as by the terms of this policy may be the subject of 
agreement added hereto, nor shall any such provision or condition be held to be 
waived unless such waiver shall be in writing added hereto, nor shall any pro- 
vision or condition of this policy or any forfeiture be held to be waived by any 
requirement, act or proceeding on the part of this company relating to appraisal 
or to any examination herein provided for. * * * ” 

On May 15, 1929, the said dwelling and practically all the furniture, etc., 
therein was totally destroyed by fire 

A few days prior to May 31, 1929, Marion Belcher met an insurance adjuster 
in the office of Mr. McCoy, counsel for Marion Belcher. What occurred at that 
meeting does not appear, except that Marion Belcher then asked the adjuster for 
forms on which to make out proof of his loss, which the adjuster refused to 
furnish him. 

On May 31, 1929, Marion Belcher wrote by registered mail to the North 
River Insurance Company at its home office in New York City, referring to said 
policy and the fact that the property insured thereunder had been destroyed by 
fire, and asking that the company send him blank forms on which to render 
proof of loss. 


Under date of June 12, 1929, the company mailed to Marion Belcher forms 
for proof of loss, accompanied by a letter stating that the forms were being sent 
“as a matter of courtesy” and “without waiving or intending to waive any of 
the rights of the company, and without admitting or denying liability.” 

Some light is thrown on the action of the company in this respect by the 
fact, that in its ground of defense it states that one of its defenses to this action 
is that “the property included in this policy was insured for the purpose of 
obtaining the insurance on the same,” and “was burned either by the insured 
himself or by and through his own carelessness, or by some one else for the 
insured so as to collect this policy.” The insurance company, however, intro- 
duced no evidence tending to prove these allegations, nor is there any evidence 
in the record tending to prove them. 

On June 26, 1929, Marion Belcher mailed to the North River Insurance 
Company at its home office proof of loss under said policy. 


In said proof of loss the following statement is made with reference to the 
title to the land upon which the dwelling stood: 


“Marion Belcher erected said dwelling house on a tract of land formerly 
owned by Martha Puckett, which land was given to the said Marion Belcher 
by the said Martha Puckett, but the said Martha Puckett had not actually made 
the said Marion Belcher a deed to the said tract of land, but these facts were 
made known to the insurer through its agent prior to the issuance of said policy. 
* * * No other party or parties owned any part thereof or had any interest in 
the said dwelling house.” 

On August 10, 1929, W. G. Werth, the adjuster for North River Insurance 
Company, wrote Marion Belcher as follows: 


“We beg to acknowledge receipt of paper purporting to be proof of loss show- 


ing your claim against the North River Insurance Company by reason of fire of 
May 15, 1929. 
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“Without waiving any rights or defenses which the above company might 
otherwise have, we request that you file with us further information as follows: 

“1. Itemized detailed estimate of the cost to replace the involved dwelling of 
the same materials and workmanship as originally constructed. 

“2. A statement from you as to whether or not any other insurance upon the 
same property has ever been cancelled by any insurance company or its agents.” 

In response to this request, Marion Belcher employed a contractor to prepare a 
detailed estimate of the cost to replace the said dwelling and mailed it to the in- 
surance company. 

A copy of said policy and a copy of said proof of loss was attached and 
expressly made a part of the notice for motion for judgment; and in the notice 
of motion for judgment the following allegation with reference to the insured’s 
interest in and title to the property covered by the policy is made: 

“The legal title to the land upon which the house was erected was not in the 
plaintiff, but said land was given to the plaintiff by J. W. and Martha Puckett, 
* * * prior to the date of the issuance of said policy, but a deed had not been made, 
and the house was built by the plaintiff at his own costs and expenses, and all these 
facts were made known to the agent of the said defendant prior to obtaining the 
policy of insurance.” 

After the insurance company had filed its demurrer and grounds of defense, the 
plaintiff was permitted to amend his notice so as to allege that “said land was 
given to the plaintiff and his wife, Una Belcher, by J. W. and Martha Puckett,” 
instead of to him alone. 

[2] The second assignment of error is that the court in permitting the notice of 
motion for judgment to be amended as above mentioned, because the allegations in 
the amended notice that J. W. and Martha Puckett had given the one acre of land 
on which this building stood to Marion Belcher and his wife, Una Belcher, is 
contradictory of Marion Belcher’s sworn statement in his proof of loss, a copy 
of which is appended to and made a part of this notice, that Martha Puckett had 
given this acre of land to him (Marion Belcher.) 

This assignment of error is not well made. The action of the court in permit- 
ting this amendment to be made was in furtherance of justice, and in accordance 
with the spirit of the provisions of section 6104 of the Virginia Code, which author- 
izes the trial court, in furtherance of justice, to allow the pleadings to be amended 
at any stage of the trial and directs the court to disregard any error or defect 
which does not effect the substantial rights of the parties. The case of Chesapeake 
& O. Ry. v. Rison, 99 Va. 18, 37 S. E. 320, the only case cited by the plaintiff in 
error in support of its position, has no application to the facts in this case. 

The first and third assignments of error are that the court erred in overruling 
the demurrers to the original and amended notices, respectively, and the fourth 
assignment of error is that the court erred in overruling the motion made by the 
defendant, before any evidence was introduced, to dismiss the motion for judgment. 

The ground relied upon in these assignments of error to sustain said demurrers 
and said motion is that the notice, as originally filed and as amended, shows in the 
allegations therein above quoted that the interest of the insured in the building 
insured was not the unconditional and sole ownership thereof, and that the subject 
of insurance was a building on ground not owned in fee simple by the insured, and 
that therefore, by the terms of the policy, it was void from its inception. 

The court did not err in holding that the demurrers and motion to dismiss 
cannot be sustained on this ground. 

[3] Under the allegations of both the original notice and the notice as 
amended, the plaintiff had an insurable interest in the property insured; and both 
allege that the facts therein stated with reference to the insured’s interest in the 
property insured and his title to the land upon which the insured building stood 
were made known to the agent of the defendant prior to the issuance of said policy. 
This, if true, estopped the defendant from asserting that the facts alleged in said 
notice, with reference to the plaintiff’s interest and title, rendered the policy void 
from its inception. 

[4] The well-established rule, in cases such as this, is that, where, prior to the 
issuance of a policy containing the provisions hereinabove quoted, the insurer, or its 
agent, has knowledge, actual or imputed, of facts which under the express terms 
of the policy render it void or unenforceable from its inception, and then issues 
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the policy, it is equivalent to an assertion by the insurer that such facts do not 
invalidate the policy, and, if the insured has acted in good faith, the insurer is 
thereby estopped, after loss, from claiming that such facts avoid its liability there- 
under. Virginia F. & M. Ins. Co. v. Richmond Mica Co., 102 Va. 429, 46 S. E. 
463, 102 Am. St. Rep. 846; Mutual F. Ins. Co. v. Ward, 95 Va. 231, 28 S. E. 209; 
Morotock Ins. Co. v. Pankey, 91 Va. 259, 21 S. E. 487. See, also, North River Ins. 


Co. v. Lewis, 137 Va. 322, 119 S. E. 43; Royal Ins. Co. v. Poole, 148 Va. 363, 138 
S. E. 487. 


[5] The act of 1928, entitled “An act to prescribe the form and require the use 
of a standard fire insurance policy in the State of Virginia” (Acts 1928, pp. 763- 
766, c. 256, section 4305a, 1928 Supp. Va. Code), has not abrogated the application 
of the rule of estoppel above stated. Mercer v. Germania Fire Ins. Co., 88 Or. 
410, 171 P. 412, construing chapter 175, General Laws of Or. 1911, p. 279, which 
is very similar to the Virginia act of 1928; Gregerson v. Phenix Fire Ins. Co., 99 
Wash. 639, 170 P. 331, L. R. A. 1918E, 521; Gazzam v. Germania Union F. Ins. 
Co., 155 N. C. 330, 71-S. E. 434, Ann. Cas. 1912C, 362; Leisen v. St. Paul F. & M. 
Ins. Co., 20 N. D. 316, 127 N. W. 837, 30 L. R. A. (N. S.) 539; Farley v. Spring 
Garden Ins. Co., 148 Wis. 622, 134 N. W. 1054. 


Said act first establishes what is known as the New York standard policy as 


the “standard fire insurance policy of the State of Virginia,” and requires its use. 
It then provides as follows: 


“And no other or different provision, agreement, condition or clause shall be 
in any manner made a part of such contract or policy or endorsed thereon or 
added thereto, or delivered therewith, except as follows:” (Here follow, in para- 
graphs headed “First” and “Second,” certain exceptions, which are here imma- 
terial, and then the act proceeds :) 


“Third. There may be printed in the space indicated by the words ‘space for 
description of property,’ or added to the policy at such space by agreement in 
writing thereon or by rider attached thereto the following: 1. Descriptions and 
specifications, by schedule or otherwise, of the property covered by the policy; 2. 
the extent of the application of insurance under the policy; 3. the extent of the 
contribution to be made under the policy in case of loss or damage; 4. any other 
matter necessary clearly to express all the facts and conditions of insurance on 
any particular risk; provided, however, that no such agreement or rider shall be 
inconsistent with or a waiver of any of the conditions or provisions of the standard 
fire insurance policy hereby established, except that in case of a mortgagee not 
named in the policy as the insured, such provisions may be added as shall not be 
inconsistent with or a waiver of any of the provisions of the said standard policy 
relating to mortgage interests, but if so added shall include the provisions of a 
standard rider or endorsement relating to such interest, the form of which shall 
have been approved by the State Corporation Commission and filed in the office as 
hereinafter provided.” 


The fact that by said act the New York standard policy is established as the 
standard policy for use in Virginia and its use is thereby required, in no way 
changes the effect of the policy, nor does it abrogate or modify the rules of law or 
construction applicable thereto; and the provisions of the act above quoted have 


no application to estoppels, such a$ this, which arise in law because essential to 
fair dealing. 


[6] The purpose of the General Assembly in passing the act of 1928 prescribing 
a standard policy and requiring its use was to assure in all cases a fair and equitable 
contract of insurance between the parties, and not to cut off. estoppels designed to 
prevent fraud or imposition, which had therefore been enforced by the courts in 
cases in which the policy in question contained the same provisions as those which 
are contained in the standard policy prescribed by the act. 


The fifth assignment of error is, in effect, that the court erred in not sus- 
taining the objection of the defendant to the notice of motion for judgment, be- 
cause under the said act of 1928 a policy is rendered void if the interest of the 
insured is other than unconditional and sole ownership or if the subject of in- 
surance be a building on ground not owned in fee simple, unless otherwise provided 
by agreement in writing added thereto, even though the insurer, or its agent, may 





378 The Insurance Law Journal, Vol. 76 [Feb., 1931 


have been fully advised with reference to all the facts regarding the interest and 
title of the insured and-the insured has acted in good faith. 

This assignment of error is without merit for the reasons above stated. 

The policy here in question contained a three-fourths value clause; and the 
property insured was a total loss. After the defendant had demurred to the evi- 
dence, the court instructed the jury that, if they believed from the evidence that at 
the time of the fire the value of the building destroyed was at least $2,666.67 and 
the value of the furniture, etc., covered by the policy which was destroyed was at 
ieast $666.67, then it should find in favor of the plaintiff for the full amount of the 
policy, to wit, $2,500, with interest from August 18, 1929. 

The twelfth assignment of error is that the court erred in giving this instruc- 
tion, because the jury should have been instructed to find the value of the property 
destroyed. 

The thirteenth assignment of error is that the court erred in refusing to give 
an instruction tendered by the defendant, which directed the jury that it should 
“separately determine and report in its verdict the total cash value of the house- 
hold furniture in the involved dwelling at the time of the fire; the amount of direct 
loss and damage to said furniture by reason of the involved fire; and the actual 
cash value of the dweling destroyed, at the time of the fire.” (Italics ours.) 

[7] The court did not err in its rulings complained of in the twelfth and 
thirteenth assignments of error. Where there has been a demurrer to the evidence 
in such a case, the office of the jury is to find the amount which the plaintiff is 
entitled to recover, if the court be of opinion that he is entitled to recover anything, 
and not the value of the property destroyed. 

The fourteenth and fifteenth assignments of error make the point that the 
court erred in overruling defendant’s demurrer to the evidence because the policy 
of insurance here in issue provides. “This entire policy shall be void, unless other- 
wise provided by agreement in writing added thereto,—(a) if the interest of the in- 
sured be other than unconditional and sole ownership; or (b) if the subject of in- 
surance be a building on ground not owned by the insured in fee simple;” and the 
evidence shows that these conditions were broken at the time the policy was issued. 

The questions here raised are different from those raised on the demurrers to 
the notice of motion for judgment. 

The points here made by the defendant are that the evidence shows that, in 
addition to the deficiencies in interest and defects in the title of Marion Belcher of 
which Marion Belcher and John W. Puckett informed defendant’s agent, Mullins, 
there were other deficiencies in the interest and defects in the title of Marion Bel- 
cher, resulting from facts which were independent of the facts disclosed by Marion 
Belcher and John W. Puckett to Mullins, of which the defendant had no knowl- 
ledge, actual or imputed, and that the deficiencies in the interest and defects in 
title of Marion Belcher resulting from these facts which were unknown to the 
defendant constitute a breach of said conditions in said policy which has not been 
waived by the defendant, and the defendant is not estopped from relying thereon. 

This contention is well made. The court erred in not sustaining the demurrer 
to the evidence on this ground. 

The contentions of the plaintiff in support of the action of the trial court in 
overruling the demurrer are as follows: 

(1) It contends that, by the issuance of this policy after the disclosures made 
to J. C. Mullins, the soliciting agent of the defendant, by the plaintiff and John 
W. Puckett with reference to the plaintiff’s interest and title, the defendant waived 
said provisions of the policy, and is now estopped from relying thereon. 

(2) It contends that the fact that the defendant requested the plaintiff to have 
prepared the further information asked for in the letter, dated August 10, 1929, 
written by W. G. Werth, the defendant’s adjuster, to the plaintiff (see ante), in 
response to which the plaintiff employed a contractor to prepare an estimate of the 
cost to replace the burned building and sent it to the defendant, constituted a 
waiver by the defendant: of said provisions in said policy. 


[8] These provisions in a policy with reference to the interest and title of the 
insured are valid under the common law, and, by virtue of the Standard Policy 
Act of 1928 (Acts 1928, pp. 763-766, c. 356), are now by statute not only permitted, 
but required, to be included in every Virginia fire insurance policy; and the insured 
accepting a policy in which they are included is bound thereby, unless the insurer 
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by a binding waiver or by virtue of an estoppel is precluded from relying thereon, 
or upon the specific breach thereof. Westchester Ins. Co. v. Ocean View Co., 106 Va. 
633, 56 S. E. 584; Virginia F. & M. Ins. Co. v. Case, 107 Va. 588, 59 S. E. 369, 122 
Am. St. Rep. 875; Palmetto Fire Ins. Co. v. Fansler, 143 Va. 884, 129 S. E. 727. 

[9] The delivery by an insurer of a policy containing these provisions without 
having made inquiry as to the interest or title of the insured does not constitute a 
waiver of these provisions or estop the insurer from relying thereon, where the 
insurer has no knowledge, actual or imputed, of the fact that the interest of the 
insured is other than the unconditional and sole ownership or that the building 
stands upon ground not owned in fee simple by the insured. Westchester Fire Ins. 
Co. v. Ocean View Co., 106 Va. 633, 56 S. E. 584. 

[10-12] Where the insurer has knowledge, actual or imputed, of certain facts 
which render the interest of the insured other than the unconditional and sole 
ownership or his title not a fee-simple title, and thereafter issues a policy con- 
taining said provisions, it is thereby estopped, after loss, from relying upon such 
facts of which the insurer has no knowledge, actual or imputed, the existence of 
recovery under the policy. But the issuance of the policy under such conditions 
does not constitute a waiver of said provisions nor estop the insurer from relying 
thereon, so as, in effect, to eliminate said provisions from the policy. It estops the 
insurer only from asserting that the facts of which it has knowledge, actual or 
imputed, constitute a breach of these provisions, and from relying, after loss, upon 
the breach resulting from the existence of the facts of which it has knowledge, 
actual or imputed, as a defense to recovery under the policy. If there be other 
facts of which the insurer has no knowledge, actual or imputed, teh existence of 
which, independent of the facts known to it, constitute a breach of such provisions, 
the insurer by issuing the policy neither waives the right to insist thereon as a de- 
fense to a recovery under the policy, nor is it estopped from relying thereon. This 
is true whether the knowledge, actual or imputed, of the insurer has been received 
from an application made by the insured or from inquiries made by the insurer 
of the insured as to his interest or title, or has been otherwise acquired. Plant- 
ers’ Mutual Ins. Co. v. Loyd, 67 Ark. 584, 56 S. W. 44, 77 Am. St. Rep. 136; In- 
dependent School Dist. v. Fidelity Ins. Co., 113 Iowa, 65, 84 N. W. 956; Hartford 
F. Ins. Co. v. Ransom (Tex. Civ. App.) 61 S. W. 144; Moore v. Mutual Reserve, 
etc, Ass’n, 133 Mich. 526, 95 N. W. 573; Fire Ass’n of Philadelphia v. Flournoy, 
84 Tex. 632, 19 S. W. 793, 31 Am. St. Rep. 89; Kelly v. Liverpool, etc., Ins. Co., 
102 Minn. 178, 111 N. W. 395, affirmed on reargument 102 Minn. 178, 112 N. W. 
870, 1019; 5 Cooley’s Briefs on Insurance, pp. 3955-3960, 4033-4039, 4089, 4236. 

[13] The defendant is estopped from setting up the fact that Martha E. 
Puckett and her husband had not, in accordance with their oral promise, made a 
deed to Marion Belcher and his wife for the acre of land upon which the insured 
building stood, or the fact that the promise of Martha E. Puckett and her husband 
was to give this acre of land to Marion Belcher and his wife and not to him 
alone. The defendant’s agent had knowledge of these facts when the policy was 
issued, and the defendant is estopped to rely upon any breach of said conditions in 
the policy predicated thereon. 

3ut these are not the only deficiencies of unconditional and sole ownership by 
Marion Belcher of this acre of land or the only defects ‘in his title thereto. 
Martha E. Puckett had only a life estate in the tract of land from which the acre 
here in question was to be cut off, and the remainder therein belonged equally to 
the nine children of Martha E. Puckett, of whom Mrs. Belcher was one. Hence, 
had Mrs. Puckett and her husband executed a deed for this acre of land to Marion 
Belcher and his wife, they would not then have had the unconditional and sole 
ownership thereof, either legal or equitable. 


[14] So far as this record discloses, neither the defendant nor its agent had 
any knowledge, actual or imputed, of these additional deficiences of ownership and 
defects in title, which are independent of any of the deficiencies of interest or de- 
fects in title which were disclosed to defendant’s agent by Marion Belcher and 
John W. Puckett. Therefore the defendant cannot be deemed to have waived the 
right to rely on said additional deficiencies of interest and defects in title by having 
issued said policy after having received the information given Mullins by Marion 
Belcher and John W. Puckett, nor is it estopped thereby to rely thereon. 

[15] The contention of the plaintiff that the defendant, by requesting the plain- 
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tiff to furnish it an estimate of the cost to replace the building, waived the right to 
insist upon the breach of the conditions of the policy with reference to the interest 
and title of the insured, falls for the same reason. There is no evidence even 
tending to show that at the time this request was made the defendant had any 
knowledge, actual or imputed, of the facts that Mrs. Puckett had only a life estate in 
the tract of land upon which this building stood, and that the remainder therein 
was vested in her eight living children and the infant children of her deceased 
daughter, by reason of which facts a deed from Mrs. Puckett and her husband to 
Marion Belcher and his wife could not convey to them the unconditional and sole 
ownership or the fee-simple title to the land upon which this building stood. 

[16] “The general principle that there can be no waiver without a knowledge 
of the right waived is applicable to a waiver of the forfeiture by acts of the com- 
pany inducing the insured to go to trouble or expense in the proof of loss.” 5 
Cooley’s Briefs on Insurance, p. 4469. See, also, Bonneville v. Western Assur. Co., 
68 Wis. 298, 32 N. W. 34; Syndicate Ins. Co. v. Bohn, 12 C. C. A. 531, 65 F. 165, 
27 L. R. A. 614; Georgia Home Ins. Co. v. Rosenfield, 37 C. C. A. 96, 95 F. 358: 
Hartford Fire Ins. Co. v. Enoch, 72 Ark. 47, 77 S. W. 899; Security Ins. Co. v. 
Mette, 27 Ill. App. 324; Finley v. Lycomiing, etc., Co. 30 Pa. 311, 72 Am. Dec. 
705; Smeesters v. New Denmark, etc., Co., 177 Wis. 41, 187 N. W. 986. 

This is not a case in which the company made the request with full knowledge 
of all the facts which constituted a breach of the provisions in the policy as was 
the case of Virginia F. & M. Ins. Co. v. Goode, 95 Va. 762, 30 S. E. 370, cited by 
the appellant. 

The court should have sustained the demurrer to the evidence. The judgment 


of the court will be reversed, and judgment here entered for the plaintiff in error, 
the defendant below. 


Reversed. 
KAUPHUSMAN v. HOME MUT. HAIL-TORNADO INS. CO. 
Supreme Court of Wisconsin. Nov. 11, 1930. 
233 Northwestern Reporter 85. 
1. INSURANCE. 


Statute describing those who are insurance agents does not authorize mere 
soliciting agent to modify explicit provisions of application, as for tornado insur- 
ance (St. 1929, § 209.05). 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

2. INSURANCE. 

Soliciting agent has only authority which is expressly granted, or may 
properly be implied from agent’s practices, permitted by insurer. 

(For other cases, see Insurance, Dec. Dig. § 87.) 

3. INSURANCE. 
Under application and by-laws, soliciting agent Aeld unauthorized to waive 
conditions of application, or effect oral contract for tornado insurance. 
Evidence showed that application in question contained provision 
making it subject to by-laws of company, which required. company’s 
approval of application, and forbade agent to vary written terms or con- 
ditions of by-laws. 
(For other cases, see Insurance, Dec. Dig. §§ 131[2], 141[1].) 
4. INSURANCE. 


Insurer, which allegedly failed to notify applicant of refusal to issue tornado 
policy, or to return proofs of loss, eld not estopped to deny liability. 

Evidence failed to show any acts of insurer tending to mislead 
insured, or any change of position by insured in reliance on acts of insurer, 
which promptly repudiated application, and returned both application and 
check. Shortly thereafter, agent delivered application and check to 
insured’s attorney, in presence of insured, and offered to return premium. 
Insurer sent no adjusters, made no investigation of loss, and ignored 
request for blank proofs of loss, and insured incurred no trouble or 
expense as result of any act of company. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 
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Appeal from a judgment of the Circuit Court for St. Croix County; George 
Thompson, Circuit Judge. 

Action by Liborius Kauphusman against the Home Mutual Hail-Tornado 
Insurance Company. Judgment for plaintiff, and defendant appeals—[By Edi- 
torial Staff.] 

Reversed and remanded, with directions. 

The plaintiff began this action on July 9, 1929, to recover upon an alleged oral 
contract of tornado insurance. From a judgment in favor of the plaintiff, entered 
December 27, 1929, the defendant appeals. 

The defendant is a mutual hail and tornado insurance company, incorporated 
in December 1900, under sections 1966—1 to 1966—12, Stats. 1898. 

On January 1, 1929, one W. C. Fisher, residing in the town of Clifton, opened 
a correspondence with the defendant, with a view to securing an agency to 
write insurance for the defendant. This culminated, according to the findings 
of the court, which are sufficiently supported by the evidence, in an authorization 
of Fisher to act as agent for the company. Thereafter Fisher, as agent for the 
defendant, solicited the plaintiff for tornado insurance upon his buildings and 
household effects. On April 4, 1929, plaintiff signed an application for such 
insurance, paid the premium to Fisher, and was assured by the latter that the 
insurance would take effect at once. Fisher forwarded the application, together 
with his own check, to the company on April 6, 1929. On April Sth a tornado 
occurred causing a loss to the plaintiff, as found by the court, of $16,546. On 
April 8th, the secretary of the defendant wrote to Fisher refusing to issue a 
policy to the plaintiff, and returning the check. Fisher, in the present of plain- 
tiffs attorney, offered to return the check to plaintiff; but the offer was declined. 
The application contained the following provisions: 

“Application is hereby made for membership in the Home Mutual Hail- 
Tornado Insurance Company of Seymour, Wisconsin, a corporation organized 
under and pursuant to the laws of the State of Wisconsin. The application is 
made and accepted under the terms and conditions of the by-laws adopted and for 
insurance in accordance therewith under the form and subject to the provisions 
and agreements of the tornado policy issued by this company.” 

The by-laws of the defendant company provide: 

“Section 3. The secretary shall prepare and countersign all policies of insur- 
ance.” 

“Section 9. Any person may become a member of this company who deposits 
his written application for insurance against loss or damage to the property named 
herein, with the secretary, together with (the premium) and in case of the 
approval of his application a policy of insurance shall be issued to him accordingly 
granting insurance from noon of the date of his application and constituting 
him a member of the company.” 

“Section 18. No agent shall be authorized or permitted to vary the written 
terms or conditions of these by-laws.” 

The court found that Fisher was a duly authorized agent, and that the 
defendant, through Fisher, had entered into a valid oral contract of insurance 
upon April 4, 1929, the date of the application above referred to. The court 
further found that the defendant, by its acts and conduct, had affirmed and 
ratified the acts of Fisher, and that it was now estopped from denying liability. 

Knowles & Doolittle, of River Falls (Herman L. Ekern, of Chicago, Ill, of 
counsel), for appellant. 

White & White, of River Falls, for respondent. 

WICKHEM, J. 


In the view that the court takes of this controversy, it is not necessary to 
consider whether Fisher’s agency for the defendant was sufficiently established. 
It is assumed that it was. 


[1] Plaintiff signed an application for membership in the defendant company 
—an application which was plainly and expressly made subject to the by-laws of 
the company. It is clear that he is bound by the terms of his application unless 
Fisher, as agent for the defendant, could waive the provisions of the application 
and conclude a contract of oral insurance with the plaintiff. The by-laws of the 
company indicate clearly that Fisher had no such power, and there is no evidence 
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that the defendant has done anything to estop it from asserting his want of 
authority. Fisher was a mere soliciting agent, authorized to solicit insurance, 
receive applications, and transmit them to the defendant for acceptance. It 
makes no difference whether section 209.05, Stats., defining insurance ageuts, 
applies to defendant or not. “The provisions of section 209.05, Stats., do not 
confer on a mere soliciting, or special agent * * * authority to waive or modify 
the explicit and controlling provisions of an application signed by the insured.” 
Sachs v. North American Life Ins. Co. (Wis.) 230 N. W. 612, 614. Plaintiff con 
tends that this case is distinguishable because it related to life insurance. In 
the Sachs Case it was said: 

“Life insurance agents rarely if ever, are general agents with authority to 
place the insurance and write or execute policies which are effective immediately, 
as fire insurance agents do. Consequently, they stand upon a_ substantially 
different footing from fire insurance agents, and a custom as to delivery of fire 
insurance policies and the extension of credit for premiums therefor does not 
establish the existence of a like custom as to life insurance policies.” 

This statement has no application to the case under consideration. Whik 
it is true that stock fire insurance companies customarily supply agents with 
forms for policies of insurance, which the agents are authorized to issue directly 
to the insured, the agent for the defendant company was not authorized to 
operate on such a basis. His sole authority was to solicit and transmit applica- 
tions for the company’s approval. This is in accordance with the usual practice 
of mutual fire, tornado, and hail insurance companies in Wisconsin. 

Plaintiff relies upon Zell v. Herman Farmers’ Mutual Ins. Co., 75 Wis. 521, 
44 N. W. 828. In that case the company had substantially the same requirements 
with respect to the issuance of policies as those of the defendant company. All 
applications for insurance were required to be examined and approved by the 
board of directors or a committee appointed for that purpose. The custom of 
company, however, was to issue new policies covering the same risk, without 
any new application therefor, on the request of the agent who effected the roginal 
insurance, and as a general rule the secretary issued policies without any ap- 
proval from the committee. It was held that the company was bound upon 
an oral contract made with the plaintiff through its agent, without formal appli- 
cation, and intended as a renewal of insurance already carried by the plaintiff 
with the defendant. The basis for the holding distinguishes it from the instant 
case. The ruling is based upon the fact that, the company having acquiesced in 
such a practice for years it could not later be heard to deny the powers of the 
agent to bind the company by such a contract. 

No such situation is shown in this case, nor, indeed, could it be shown. 
Fisher had been soliciting insurance for a very short period—too short to es- 
tablish such a custom as was held to be controlling in the Zell Case. 

(2] The case of Mathers v. Union Mutual Accident Ass’n, 78 Wis. 588, 592, 
47 N. W. 1130, 11 L. R. A. 83, so far as it appears to sustain plaintiff’s contention 
in this case, must be considered to have been overruled by Chamberlain v. Pruden- 
tial Ins. Co. of America, 109 Wis. 4, 85 N. W. 128, 83 Am. St. Rep. 851, and Sachs 
v. North American Life Ins. Co., heretofore cited. In the latter case it is pointed 
out that a solociting agent has only such authority as is expressly granted to him or 


such as could properly be implied from the existing practices of the agent, which 
the company had permitted. 


[3] For the foregoing reasons, it is concluded that Fisher had no authority 
either to waive the conditions of the application, or to effect present oral in- 
surance binding upon the defendant. 


[4] It is further contended by plaintiff that defendant is estopped by its 
conduct from denying the validity of the insurance. The conduct upon which 
this claim of estoppel is based is that defendant failed to notify the plaintiff of 
its refusal to issue the policy, failed to instruct the agent to return the pre- 
mium, and retained the proofs of loss. 


The record fails to disclose any acts of the defendant tending to mislead 
the plaintiff, or any change of position on the part of the plaintiff in reliance 


on defendant’s acts. The defendant promptly repudiated the application and 
returned both application and check. Shortly after the receipt of the letter re- 





Fire] Kauphusman v. Home Mut. Hail Tornado Ins. Co. 383 


jecting the application, Fisher delivered the application and check to plaintiff's 
attorney, in the presence of the plaintiff, thus bringing home to the plaintiff 
knowledge of the fact that the application was rejected. It is clear from the 
evidence that there was no disposition on the part of Fisher to keep the pre- 
mium, and that an offer was made to return it. It is also clear that the plaintiff 
declined to accept it. The company sent no adjusters, made no investigation 
of the loss, and ignored plaintiff's request for blank proofs of loss. Plaintiff ap- 
pears to have incurred neither trouble nor expense as the result of any act of 
the defendant. 

This court said, in Woodard v. German -American Ins. Co., 128 Wis. 1, 5, 6, 
106 N. W. 681, 683, 116 Am. St. Rep. 17: 

“It being established that the policy was forfeited by the commencement 
of foreclosure proceedings, it only remains to consider whether such forfeiture 
has been waived. True, the jury found that the agent of the defendant by his 
silence and failure to tender back any portion of the premium induced the plain- 
tiff Woodard, to believe that the policy would be continued in force notwith- 
standing the foreclosure proceedings, and that said plaintiff was induced to believe 
it was in force, and that he was put to the expense of filing proofs of loss. But 
these findings are wholly immaterial. The fact that Woodard believed the policy 
would be continued in force, or was induced to so believe, by the silence of de- 
fendant, or its failure to return the premium, cannot avail the plaintiffs. All 
that is claimed by plaintiffs, is that defendant retained the proofs of loss, failed 
to return the unearned premium or notify plaintiffs that it claimed a forfeiture. 
It is undisputed that defendant was never asked to waive the forfeiture, return 
any part of the premium, and that it never requested plaintiffs to make proofs 
of loss, or incur any expense whatever.” 

It is considered that this case disposes of plaintiff’s contention adversely to 
him. 

Judgment reversed, and the cause remanded, with directions to dismiss the 
plaintiff’s complaint. 
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ACCIDENT 


GRAHAM vy. BUSINESS MEN’S ASSUR. CO. OF AMERICA. No. 135 
Circuit Court of Appeals, Tenth Circuit. Sept. 23, 1930. 
43 Federal Reporter (2d) 673. 
1. INSURANCE. 


Accident policy provision reducing liability by ascertainable amount if insured 
carried other insurance without notice to company held not invalid as not dis- 
tinctly stating amount of benefits (Laws Okl. 1909, c. 21, § 43). P 

Laws Okl. 1909, c. 21, § 43, prohibits issuance of policy which does not 
distinctly state amount of benefits payable, manner of payment, and con- 
sideration therefor. The policy involved provided indemnity of $6,000 for 
loss of life by accidental means, and contained provision that, if insured 
carried insurance with another company without giving written notice 
to company, company should be liable only for such portion of indemnity 
promised as said indemnity bore to total amount of like indemnity in all 
policies covering loss. After policy was issued, insured procured another 
policy against accidental death in another company without giving notice 
to company. 

(For other cases, see Insurance, Dec. Dig. § 531%.) 

2. INSURANCE. 

Accident policy provision reducing indemnity pro rata if insured carried 
other insurance without written notice to company held applicable to accidental 
death. 

The beneficiary contended that provision applied only to loss of time 
resulting from injury and not to loss of life, arguing that reason for pro- 
vision was to protect company against malingerers. 

(For other cases, see Insurance, Dec. Dig. § 531%.) 

4. INSURANCE. 

Recitals in application that full indemnity would be paid for automobile acci- 
dents prevailed over policy clause providing for only partial indemnity, where 
additional insurance was taken without notice. 

On margin of application for accident insurance, which was expressly 
made part of policy, appeared in capital letters the statements: “Full 
Indemnity paid for Automobile Accidents ;” “Full Weekly Indemnity Paid 
for Life if Permanently Totally Disabled.” Insured was killed in auto- 
mobile accident, and his beneficiary was therefore entitled to full in- 
demnity, and not partial indemnity because of insured’s failure to notify 
company of other insurance. 

(For other cases, see Insurance, Dec. Dig. § 531%.) 

5. INSURANCE. 

Construction required because of ambiguity or irreconcilable conflict in acci- 
dent policy provision must go against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE. 
Marginal clauses or phrases in policy or application are part of contract. 
(For other cases, see Insurance, Dec. Dig. § 150.) 


Appeal from the District Court of the United States for the Western Dist- 
rict of Oklahoma. 

Action by Pearl F. Graham against the Business Men’s Assurance Company 
of America. Judgment for plaintiff, and she appeals therefrom on ground of 
inadequacy of recovery. 

Reversed with direction. 


William F. Collins, of Oklahoma City, Okl., for appellant. 


Solon T. Gilmore, of Kansas City, Mo. (John Gilmore, of Kansas City, Mo., 
on the brief), for appellee. 


Before Lewis, Cotteral, and McDermott, Circuit Judges. 
McDermott, Circuit Judge. 


The appellant sued for $6,000 on account of the accidental death of her 
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husband. She recovered but $2,829, and appeals. The case was tried on an 
agreed statement of facts. 

The death of the insured was the direct result of an automobile accident. 
The policy provided for a specific indemnity of $6,000 for loss of life by acci- 
dental means. The agreed statement of facts discloses that, after the policy in 
suit was issued, the insured procured another policy in another company, insur- 
ing against accidental death in the sum of $7,500 which was paid the plaintiff 
shortly after the death of the insured. It is agreed that no notice of such addi- 
tional insurance was given the defendant herein. The defendant therefore in- 
vokes section 17 of the “Standard Provisions” of the policy sued upon, which 
reads: 

“If the insured shall carry with another company, corporation, assotviation 
or society other insurance covering the same loss without giving written notice 
to the Company, then in that case the Company shall be liable only for such 
portion of the indemnity promised as the said indemnity bears to the total 
amount of like indemnity in all policies covering such loss, and for the return 
of such part of the premium paid as shall exceed the pro rata for the indemnity 
thus determined.” 

The defendant company acknowledged liability in the amount of $2,829, 
which is the correct amount due if such provision is applicable. 


[1] To meet this defense, the plaintiff makes three contentions, two of which 
were considered by the trial court in a memorandum opinion, and correctly dis- 
posed of. The first contention is that the provision is in conflict with section 
43, c. 21, Sess. Laws Okl. 1909, which prohibits insurance companies from is- 
suing any policy “which does not distinctly state the amount of benefits pay- 
able, the manner of payment and the consideration therefor.” The policy sued 
on distinctly states the benefits payable; it is true the amount payable may be 
reduced by taking other insurance without notice, but even the reduced amount 
is definitely ascertainable by a simple computation. The purpose of the statute 
is to enable the insured to tell exactly how much insurance he is buying, and 
to protect him against contracts that promise to pay a sum not presently as- 
certainable, as, for example, an amount to be determined by assessments there- 
after to be made. The statute is not aimed at, nor does it cover, provisions 
which reduce the benefits in an ascertainable amount in event the age of the 
insured is misstated, or in event he engages in a more hazardous occupation, or 
takes additional insurance. The insured, under the policy in question, and with 
his own knowledge as to the insurance he carries, knows exactly the amount of 
benefits payable at any time. Southern Travelers’ Ass’n v. Boyd (Tex. Com. 
App.) 12 S. W. (2d) 183. The policy is not in conflict with the quoted statute. 


[2, 3] The second contention of plaintiff is that the provision applies only 
to loss of time and not to loss of life. Plaintiff argues that the reason for the 
provision is to protect the company against malingerers; that men might feign 
injury to collect large indemnities for loss of time, but do not feign death for 
that purpose. But, where language used by the parties is clear, courts are not 
justified in ignoring it, however plausible the reasons advanced. The contract 
in question repeatedly speaks of “indemnity for loss of life.” In fact, the agree- 
ment to pay in case of death is referred to as an “Indemnity for Loss of Life 
Payable to the Beneficiary.” Clause 17 provides that, in case of additional in- 
surance, the company “shall be liable only for such portion of the indemnity 
promised,” etc. The trial court was correct in declining to eliminate from clause 
17 the indemnity payable for loss of life. 


[4-6] But the reply of plaintiff presents another point, urged here but not 
passed upon by the trial court, which requires a reversal of the case. The ap- 
plication is expressly made a part of the policy. On the margin of the applica- 
tion, in capital letters, appears these statements: “Full Indemnity paid for Auto- 
mobile Accidents.” “Full Weekly Indemnity Paid for Life if Permanently To- 
tally Disabled.” The insured was killed in an “Automobile Accident.” The “Full 
Indemnity” is $6,000. The plaintiff recovered but partial indemnity—the “portion 
of the indemnity promised” described in clause 17. Clause 17 can be reconciled 
with the promise to pay “Full Indemnity” in case of automobile accidents or 
in case of permanent total disability, by treating such cases as exceptions to 
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clause 17, or by treating the marginal promise of “Full Indemnity” as a general 
description of the policy, not applicable where additional insurance is taken 
without notice; or the two clauses may not be fairly reconcilable. But whether 
ambiguous or irreconcilable, construction must be resorted to; and, under well- 
settled principles, such construction must go against the insurer. Mutual Ins. 
Co. v. Hurni Co., 263 U. S. 167, 174, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102; 
Thompson v. Phenix Ins. Co,. 136 U. S. 287, 297, 10 S. Ct. 1019, 34 L. Ed. 408; 
Travelers’ Ins. Co. v. McConkey, 127 U. S. 661, 666, 8 S. Ct. 1360, 32 L. Ed. 308: 
First National Bank v. Insurance Co., 95 U. S. 673, 678, 24 L. Ed. 563. It may be 
that this phrase on the application was intended as advertising matter; but it 
takes the form of a promise, and its prominence is an added reason for enforc- 
ing it. Marginal clauses or phrases are a part of the contract. Cooley on In- 
surance (2d Ed.) vol. II, p. 1009. In Hessler v. Federal Casualty Co., 190 Ind. 
68, 129 N. E. 325, 14 A. L. R. 1329, the Supreme Court of Indiana was confronted 
with a state of facts strangely parallel to the case at bar. The policy in that 
case limited the company’s liability in case of death inflicted by robbers to 20 
per cent. of the face of the policy. But in prominent letters, on the back of 
the policy, occurred the words that the policy covered “all bodily injuries * * * 
from gunshot wounds * * * inflicted by robbers or highwaymen. * * *” 
The court held that such a capitalized summary prevailed over the fine print 
provisions of the policy itself, and that the plaintiff's recovery was not limited 
to 20 per cent. And in Home Life Ins. Co. v. Pierce, 75 Ill. 426, it was intimated 
that the advertising slogan, “Every policy is non-forfeiting,’ on the letterhead 
of the company, was sufficient to prevent the company from insisting on a for- 
feiture clause in the policy. To the same effect, see opinion of Judge Dillon 
in Robinson v. St. Louis Mut. Life Ins. Co., 20 Fed. Cas. page 1045, No. 11,964. 

When the deceased applied for the policy in suit, he was assured, in capital 
letters, that “Full Indemnity Paid for Automobile Accidents.” That agreement 
was carried over into the policy when issued. When he was killed in an “Auto- 
mobile Accident,” his beneficiary was entitled to the “Full Indemnity” promised, 
and not to a partial indemnity as provided in another clause. 

[7] Since the case stands upon an agreed statement, there is no occasion 
for a new trial. Howbert v. Penrose, 10 (C. C. A.) 38 F. (2d) 577, 581, and cases 
there cited. Judgment will be entered by the trial court for the plaintiff for 
$6,000 and interest and costs. 

Reversed. 


O’KEEFE v. ZURICH GENERAL ACCIDENT & LIABILITY 
INS. CO., Limited. No. 8708. 
Circuit Court of Appeals, Eighth Circuit. Sept. 15, 1930. 
43 Federal Reporter (2d) 809. ‘ 
1. INSURANCE. 
Whether assured’s misrepresentations concerning indemnity payments under 
accident and health policies and failure to disclose rejections and cancellations in- 


creased risk, defeating recovery under dismemberment policy, held for jury (Comp. 
Laws N. D. 1913, § 6501). 


Comp. Laws N. D. 1913, § 6501, provides that no misrepresentation 
made in negotiation of policy by insured shall be deemed material or de- 
feat policy unless made with actual intent to deceive, or unless the matter 
misrepresented increased the risk of loss. Policy applied for covered acci- 
dental dismemberment of dentist’s hands or fingers. In application, as- 
sured represented that he had received $50 as indemnity for an accident, 
whereas in truth he had received payments amounting to $250, all more 
than seven years before. Rejections and cancellations of accident and 
health policies which insured failed to disclose occurred more than six 
years before, and were due to condition of his health which had since 
disappeared. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 
2. INSURANCE. 
“Misrepresentations increasing risk of loss” do not include all misrepre- 
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sentations which would probably have influenced insurer (Comp. Laws N. D. 


1913, §§ 6484, 6501). 
(For other cases, see Insurance, Dec. Dig. § 255.) 


Appeal from the District Court of the United States for the District of North 
Dakota; Andrew Miller, Judge. 

Action by Charles J. O’Keefe against the Zurich General Accident & Liability 
Insurance Company, Limited. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded. 

Cc. J. Murphy, of Grand Forks, N. D. (W. J. Mayer, H. O'Keefe, Jr., and 
Murphy & Toner, all of Grand Forks, N. D., on the brief), for appellant. 

Ralph F. Potter, of Chicago, Ill., and George A. Bangs, of Grand Forks, N. 
D., for appellee. 

Before Stone and Van Valkenburgh, Circuit Judges, and Otis, District Judge. 

Otis, District Judge. 

The appellant, Charles J. O’Keefe, plaintiff in the court below and hereinafter 
referred to as the plaintiff, at the time spoken of in this opinion, was a dentist 
practicing his profession in North Dakota. The Zurich General Accident & Li- 
ability Insurance Company, Limited, a corporation of the Swiss Confederation, 
authorized to do business in North Dakota, appellee here, was the defendant in 
the trial court and will be referred to hereinafter as the defendant. 

Among other types of insurance which the defendant wrote in North Dakota 
was a distinct kind of accident insurance technically called “special professional 
coverage,” particularly designed to insure highly skilled professionals, such as 
dentists, to whose work the unimpaired use of the hands is essential, against the 
hazard of dismemberment of the hands and the fingers of the hands. For a policy 
of insurance of this type plaintiff made application to the defendant August 12, 
1927, and a policy was issued to him on August 17th of that year. By the terms 
of this policy the defendant agreed to pay the plaintiff in the event of accidental 
dismemberment of the hands or fingers during the life of the policy stipulated 
amounts, which for the loss of the thumb, index, and second fingers of the right 
hand totaled $26,500. The plaintiff suffered accidental dismemberment of those 
parts September 17, 1927, and thereafter brought this suit to recover on the policy. 

The answer set up inter alia the defense that in his application the plaintiff 
made certain false representations, and that by the terms of the policy right of 
recovery under it was barred “in the event that any one of the statements in the 
application material either to the acceptance of the risk or to the hazards assumed 
by the company, is false, or in the event that any one of such statements is false 
and made with intent to deceive.” 

In his application, in answer to a question as to whether any life, health or 
accident insurance company ever had rejected an application by him or canceled 
a policy theretofore issued to him, or declined a renewal, the plaintiff answered 
that in 1920 an application by him was rejected because of stomach trouble, but 
that on further investigation that rejection was revoked. Also in his application, 
in answer to a question as to whether he had ever received indemnities for acci- 
dental injuries or illness, the appellant answered that in 1920 he had received from 
the Kansas City Indemnity Company $50 for a hand injury. 

The facts were (they were admitted by the plaintiff at the trial) that prior to 
his application for this policy (all before December 31, 1921) one policy of accident 
and one of health insurance held by plaintiff had been canceled, five of his applica- 
tions for insurance had been rejected, and on five occasions he had received in- 
demnities for accidental injuries or illness. The evidence tended to show that all 
of the rejections and cancellations had been on account of the same stomach con- 
dition mentioned by the plaintiff as the reason for the one rejection stated by him 
in his application, that he had entirely recovered from this condition more than 
five years before the date of the application, and that the total of the indemnities 
which he had received was $250, which were on account of two accidents and one 
illness. 

At the close of all the evidence, including the foregoing, a verdict for defendant 
was directed, the trial court holding: “That the plaintiff made untrue answers to 
questions in the application that are material to the risk and increased the risk of 
loss, being the answers with reference to applications for policies of insurance that 
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had been rejected by the companies that he did not disclose to the defendant, and 
with reference to indemnities collected by the plaintiff from other companies which 
he did not disclose. That the question was whether or not those untrue answers 
were material to the risk, that this was a question of law for the court to decide 
and could not be submitted to the jury.” 

[1] 1. Section 6501 of the North Dakota Code (Comp. Laws 1913) provides 
in connection with applications for insurance that: “No oral or written misrepre- 
sentation made in the negotiation of a contract or policy of insurance by the in- 
sured or in his behalf shall be deemed material or defeat or avoid the policy or 
prevent its attaching, unless such misrepresentation is made with actual intent to 
deceive, or unless the matter misrepresented increased the risk of loss.” 

Assuming that the plaintiff did make misrepresentations in the respects found 
by the court below, the prime questions in this case are these: First, did the mat- 
ters misrepresented by the plaintiff increase the risk of loss, within the meaning 
of section 6501, and, second, if they did increase the risk of loss, does that so con- 
clusively appear upon the evidence that reasonable men could reach no other con- 
clusion? It is conceded by the defendant that, if the first of these questions is 
answered in the negative, then, so far as these misrepresentations are concerned, 
they did not make void the policy. If the second of these questions is answered 
in the negative, then there was an issue for the jury, and it was error to direct a 
verdict. The questions may be considered simultaneously. 

Looking first at the language of the North Dakota statute, deferring until 
later any study of decided cases construing it and similar statutes in other states, 
it seems to us to mean that no misrepresentation or false statement made in an 
application for insurance is ipso facto a defense. It is a defense only when it is 
proved that “the matter misrepresented increased the risk of loss,” that is to say, 
when it is proved that the hazard insured against would be more likely to happen 
in the real state of facts than in a state of facts not actually existing, but falsely 
represented as the real state of facts. 

To illustrate, in an application for fire insurance on a given building, A falsely 
represents that gasoline is not stored in that building. The truth is, the building is 
filled with gasoline. The hazard insured against is fire. Certainly that hazard is 
more likely of occurrence in a building stored with gasoline than in a building 
without gasoline. Clearly then the matter misrepresented “increased the risk of 
loss.” And if such a misrepresentation were proved conclusively, there would be 
no issue for a jury, since, while in a sense it is a question of fact as to whether 
the hazard was increased by gasoline, it is a question concerning which reasonable 
men would not differ, and therefore not a question. 

But suppose A has falsely represented, not that there was no gasoline in his 
building, but that he had not previously had a fire. The truth is that he did have 
a fire forty years before he applied for this insurance. Does the fact that he had 
that fire increase the risk that his building now will be destroyed by fire? It is 
nonsense to suggest it. There could be no physical connection between a fire 
forty years or one year ago and a fire now. The only effect upon the risk would be 
the possibly increased moral hazard, which the earlier fire or fires might be cir- 
cumstances tending to establish. It would be a question for a jury whether from 
all the facts, including these circumstances, the risk actually was increased. 

The plaintiff here represented that in 1920, seven years before his application, 
he had received $50 as indemnity for an accident. In truth he had received five 
payments of accident and health insurance in a total amount of $250, all more 
than seven years before the application here. The accidents and illnesses involved 
were trifling. The hazard insured against by the policy here is dismemberment. 
Ts it possible that reasonable men could reach no other conclusion than that the 
hazard of dismemberment is increased by a minor accident and an insignificant 
illness seven years before? We think that question must be answered in the 
negative. 

The plaintiff represented that an application made by him for insurance was 
rejected in 1920. He omitted, however, certain rejections and cancellations all oc- 
curring more than six years before this application. All of them were because of 
the same then condition of his health, a condition which had disappeared long be- 


fore this application. Did the matters thus misrepresented necessarily increase the 
risk of loss? 
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Remembering that the hazard insured against is dismemberment, can it be 
said that that hazard necessarily was increased by the rejection at some time in 
the past of an application, for example, for life insurance? Must we not know 
at least for what reason the application was rejected? Perhaps the application 
was rejected because the company insured only members of the Masonic Order 
and the applicant was not a member. Would that increase the hazard insured 
against? Must it not be determined in each case from all the facts, including the 
fact concealed, whether the risk has been increased? Such is our view, and such 
we think must be the view of any who is not willing to say that mere failure to 
disclose a rejection for insurance, although it may have happened in years remote, 
although long since it may have been forgotten, although it may have been for 
some cause between which and the hazard to be insured against there could be no 
possible connection, does necessarily increase the risk. 

Our view is that the plaintiff's misrepresentation or, more accurately, his fail- 
ure to disclose rejections and cancellations, when the explanation in evidence of all 
the facts surrounding them is considered, was not a misrepresentation as to a mat- 
ter which so undoubtedly increased the risk of accidental dismemberment as that 
reasonable men might not think otherwise. 

[2] But defendant earnestly contends that the language in section 6501 “un- 
less the matter misrepresented increased the risk of loss” means “unless the matter 
misrepresented” was “material to the risk,” and that under section 6484 any mis- 
representation of a fact is “material to the risk” if the fact would probably and 
reasonably have influenced the insurer in forming his estimate of the disadvantages 
of a proposed contract or in making his inquiries. 

No decision of the Supreme Court of North Dakota supporting this construc- 
tion has been cited. Cases are cited (e. g. Soules v. B. A. Y., 19 N. D. 23, 120 
N. W. 760) which hold that that increases the risk which materially affects the risk 
and so much may readily be conceded. But there is no decision in North Dakota 
holding that what might reasonably influence an insurer’s entering into the con- 
tract necessarily also increases the risk of loss under the contract. 

Section 6484, which defendant in part relies on, reads as follows: “Materiality 
is to be determined not by the event, but solely by the probable and reasonable 
influence of the facts upon the party to whom the communication is due in 
forming his estimate of the disadvantages of the proposed contract or in making 
his inquiries.” 

Defendant seeks to apply this section to section 6501 after first construing 
the words in section 6501—“increase the risk of loss,” as meaning “material to 
the risk”—but such construction of section 6501 robs it of significance and pur- 
pose. The obvious intent of the section was to work some change in the pre- 
existing law. No change was accomplished, if, after its adoption in the same 
sense as before, whatever affects the acceptance of the risk still defeats the 
policy. 

Upon the oral argument of the case it was contended also by defendant 
that whatever influenced the acceptance of a risk necessarily increased the 
tisk, for, if the risk is not accepted, then there is no risk and any risk is an 
increase over no risk. It seems too clear for discussion, however, that section 
6501 assumes an acceptance of the risk by the insurer. A risk never accepted 
cannot be increased. 

We turn now to the decisions relied on by the defendant. But we consider 
only those construing statutes essentially identical with the North Dakota sta- 
tute. Minnesota has such a statute. Tennessee has such a statute. It must be 
conceded that under the facts in various cases decided by the Supreme Courts 
of these states they have held that what indisputably affects the acceptance of 
a risk “increases the risk of loss.” See Flikeid v. N. Y. Life Ins. Co., 163 Minn. 
- 598, 203 N. W. 600; Hughes Bros. v. Aetna Ins. Co., 148 Tenn. 293, 255 S. 

1. 363. 

While we agree with the result reached in the cases from these states, so far 
as we have examined them, since in each of them the misrepresentations proved, 
beyond controversy, did increase the risk of loss, we cannot agree to the broad 
construction of the phrase “increase the risk of loss” which these courts announce. 

As contrasted with these decisions others of equal authority support our con- 
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struction of the statute. Everson v. Assurance Corporation, 202 Mass. 169, 8 
N. E. 658, 660 (Col. 2); Provident, etc., Co. v. Whayne’s Adm’r, 131 Ky. 8&4, 93 
S. W. 1049, 1052; Hermany v. Life Ass’n. 151 Pa. 17, 24 A. 1064, 1066. 

But if the construction contended for by the defendant is right, if within the 
meaning of section 6501 that increases the risk of loss which affects the acceptance 
of the risk, it is still a possible question of fact in any case whether a matter mis- 
represented does affect the acceptance of the risk. Certainly not every conceivable 
misrepresentation would so obviously affect the acceptance of the risk as that 
reasonable men could not differ concerning it. For example, would reasonable men 
necessarily say that, if the plaintiff had informed the defendant that five years 
before he had received $250 in indemnities for accident and illness, the defendant 
would not have accepted him for this policy of dismemberment insurance? We 
think not. Again, for example, if this plaintiff had informed this defendant that 
five years before he had been rejected for life insurance because of an illness from 
which he had recovered, would reasonable men necessarily say the defendant would 
not have accepted his application for dismemberment insurance? We think not. 
But such were the matters misrepresented here. We think that there was still an 
issue which the court should have submitted to the jury, even under the construc- 
tion of the statute contended for by the defendant. Ivanesovich v. Casualty Co., 
145 Minn. 175, 176 N. W. 502, 504 (Col. 2); Mack v. Ins. Co., 167 Minn. 53, 208 
N. W. 410, 412 (Col. 2.); Fidelity, etc., Ass’n v. Miller (4 C. C. A.) 92 F. 63, 72; 
Penn Mutual, etc., Ins. Co. v. Bank & Trust Co. (6 C. C. A.) 72 F. 413, 430, 38 
j ngs: See, Bee 

2. There is yet one question in the case. The trial court found that there was 
not such conclusive proof of misrepresentations by the plaintiff as to diseases 
from which he had suffered as that a verdict should be directed on that ground. 
The defendant insists there was. A consideration of the testimony fully supports 
the conclusion of the trial court in this regard. Penn Mutual, etc., Ins. Co. v. 
3ank & Trust Co., supra. 


The judgment below is reversed, and the case remanded for a new trial. 


YOSHIE MAEDA v. SIERRA NEVADA LIFE & CASUALTY CO. 
Civ. 4156. 
District Court of Appeal, Third District, California. Oct. 30, 1930. 
Rehearing Denied Nov. 28, 1930. 
292 Pacific Reporter 987. 
1. INSURANCE. 
Uncertainty in accident policy should be construed in favor of insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 

Defective brakes on automobile held “disablement” within accident policy 
insuring against accidental death caused by wrecking or disablement of auto- 
mobile. 

Disablement, within policy insuring against accidental death caused 

by disablement of automobile, does not necessarily imply sudden force 

or catastrophe, but is defined as act of disabling or state of being dis- 

abled or deprivation of ability or incapacity. 

(For other cases, see Insurance, Dec. Dig. § 452.) 


3. INSURANCE. 


Evidence held to justify finding that automobile driven by insured ran off 

ferry because of defective brakes, disabling automobile within accident policy. 
Evidence disclosed that insured drove automobile down incline to- 

ward ferry at low speed, but that, when automobile was on ferry, it 
speeded up and plunged into water. Insurer claimed that accident was 
not caused by defective brakes, which were found to exist on automobile. 
but because insured mistakenly stepped on gas throttle instead of brake 
pedal; but evidence did not preclude finding that automobile failed to stop 
because of defective brakes. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 
Appeal from Superior Court, Sacramento County; Peter J. Shields, Judge. 
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Action by Yoshie Maeda against the Sierra Nevada Life & Casualty Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

|. Hampton Hoge, of San Francisco, and Lawrence Edwards and Len H. 
Honey, both of Stockton, for appellant. 

J. Francis O’Shea, of Sacramento, for respondent. 

Mr. Justice pro tem. Tuttle delivered the opinion of the court. 

This is an action brought to recover upon a policy of accident insurance 
issued by appellant. Judgment for the full amount of the policy, $1,000, was en- 
tered for plaintiff, and the appeal is taken therefrom. 

On August 14, 1928, appellant issued to Toyokichi Maeda a policy of acci- 
dent insurance wherein plaintiff was designated as beneficiary in the event of 
loss of life. Thereafter the insured met his death by drowning. He drove his 
automobile, in the late afternoon, upon a ferryboat which plies between Ryan 
Island and Grand Island in Sacramento county. This boat was 30 feet long and 
12 feet wide. It was moored to the shore, and was reached by an incline upon 
the Grand Island side which has a 20 per cent grade. It was raining at the 
time of the accident. The only witness to the whole occurrence was called by 
plaintiff. He testified that the insured drove his automobile down the incline 
toward the boat at a speed of 3 or 4 miles per hour, but, when the four wheels 
of the car were upon the ferry, the automobile speeded up to some 25 miles 
per hour, and ran off the end of the boat, plunging into the water. The car was 
recovered the following morning, and the body of the insured, drowned, was 
found within it. There was evidence that the brakes upon the car were de- 
fective and without lining, so that the car could not be stopped quickly going 
10 or 20 miles per hour. There was also testimony that when the car was towed 
from the scene of the accident, the brakes would not hold properly. 


The policy limited recovery to accidental death caused “by the wrecking 
or disablement of a private automobile,” and the first point urged by appellant 
is that the accident does not come within the foregoing provision. It is con- 
ceded that there was no “wrecking” of the car; so the inquiry is limited to the 
meaning of the word “disablement.” It is the contention of appellant that this 
word “necessarily connotes that there must be damage or injury to the structure 
of the automobile itself,’ and that impaired or defective brakes do not come 
within that category. Respondent takes the position that, by virtue of the de- 
fective brakes, there was a “disablement” within the terms of the policy. 


[1, 2] It is at once apparent that, though it be conceded that the language 
of the policy is susceptible to the construction contended for by appellant, it 
must also be conceded that it is susceptible to the construction contended for 
by respondent, and we are thus confronted by an uncertainty which it is our 
duty to construe in favor of the insured, as against the insurer. Mah See v. 
North American Acc. Ins. Co., 190 Cal. 421, 213 P. 42, 26 A. L. R. 123. Disable- 
ment does not necessarily imply sudden force or catastrophe. It is defined, in 
Webster’s New International Dictionary, as the “act of disabling or state of 
being disabled; deprivation of ability; incapacity.” Adopting, as we are required 
to do, a liberal construction of the policy, our conclusion is that, at the time 
of the accident, there was a “disablement” of the automobile due to the defective 
condition of the brakes, as this term is used in the policy before us. 


[3-5] It is next contended by appellant that the evidence shows that the 
accident was not caused by defective brakes, but by the fact that the insured 
mistakenly stepped upon the gas throttle instead of the brake pedal. We can- 
not say, under the evidence adduced, that the trial court was bound to adopt 
such a theory. Even though it may appear to our minds more probable that 
the decedent accelerated his speed while upon the boat, by opening up the gas 
throttle, and that the trial court should have found in favor of appellant upon 
this issue, it was not compelled to so find upon the evidence. Our courts have 
frequently held that, even though all the facts are admitted or uncontradicted, 
nevertheless, if it appears that either one of two inferences may be fairly and 
reasonably deducted from those facts, there still remains a question of fact to 
be determined by the jury, and that the verdict of the jury cannot be set aside 
by this court on the ground that it is not sustained by the evidence. In re- 
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viewing a question of this kind, all inferences reasonably possible from the 
evidence, favorable to plaintiff, must be indulged by the court. Mah See y. 
North American Acc. Ins. Co., supra. While it is true the insured may haye 
come down the incline at a very slow speed, it is possible, and the trial court 
may have found, that he may have come down in “low gear,’ and when he 
reached the boat he may have disengaged his gears and attempted to rely upon 
his brakes, which failed him at the crucial moment. In any event, we are 
satisfied that there is sufficient evidence to justify a finding by the court that 
the insured plunged into the water and met his death by reason of the fact 
that his defective brakes failed to hold. 

We are satisfied that the accident came within the terms of the policy, and 


that a proper disposition of the case was made in the trial court, and accordingly 
the judgment is affirmed. 


PRUDENTIAL INS. CO. OF AMERICA v. SANDERS. 
No. 13987. 
Appellate Court of Indiana, in Banc. Nov. 7, 1930. 
173 Northeastern Reporter 236. 
1. INSURANCE. 


Insured, suing for benefits under group accident policy, has burden to allege 
and prove right to recover under policy. 
(For other cases, see Insurance, Dec. Dig. § 645[2].) 
2. INSURANCE. ; 
Evidence held insufficient to show insured under group accident policy lost 
sight of eye solely through accidental means within ninety days of accident. 
Under terms of group accident insurance policy, employee must have 
sustained impairment for which benefits under policy were sought as a 
“result directly and independently of all other causes of bodily injuries, 


effected solely through external, violent and accidental means and oc- 
curring within 90 days of the accident.” 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Warrick Circuit Court; Union W. Youngblood, Judge. 

Action by Abe Sanders against the Prudential Insurance Company of 
America. Judgment for plaintiff, and defendant appeals. 

Reversed, with instructions. 

Meyer, Fine & Mitchell, of Evansville, for appellant. 

Lindsey & Hunt, of Evansville, for appellee. 

LOCKYEAR, J. 


This action was brought by the appellee against the appellant to recover 
$500 on a certificate of life and accident insurance for the loss of the sight of 
the right eye, which certificate was issued by the appellant to the appellee pur- 
suant to and in conformity with a policy of group insurance issued to appellee 
and the Louisville & Nashville Railroad Company for the benefit of its em- 


ployees, wherein the railroad company and the appellee each paid one-half of 
the premium for the insurance. 


The case was tried on appellee’s second paragraph of complaint and ap- 
pellant’s answer in two paragraphs thereto and appellee’s first and second 
paragraphs of reply to the appellant’s second paragraph of answer. The jury 
returned a verdict in favor of the appellee in the sum of $500. 

The appellant filed a motion for a new trial on the grounds, among other 
things, that the verdict of the jury is not sustained by sufficient evidence and 
is contrary to law. The court overruled the motion for a new trial, and the 
action of the court in that behalf is assigned as error. The evidence in this 
case shows that one of the terms and conditions of the group policy of in- 
surance under which this appellee was insured provided: “If any employee while 
in the employ of the employer and insured under this policy shall sustain im- 
pairment as a result directly and independently of all other causes of bodily in- 
juries, effected solely through external, violent and accidental means and occur- 
ring within 90 days of the accident, the company will pay to such employee the 
disability benefit hereinafter provided in addition to any other disability bene- 
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ft under this policy; immediately upon receipt of due proof of such impair- 
ment. Sight of one eye $500.” 

The only evidence in this case as to when the appellee lost the sight of 
his right eye is found in the testimony of Abe Sanders, the appellee, and he 
savs in substance that on November 17 or 18, 1925, he was hit in the right eye 
with a cinder, and the cinder was taken out of the eye, and he bathed it with 
salt water and went back on his job. A short time after that he was laid off, 
but he did not know how many days. His eye hurt him for about five days, 
and then it did not hurt him so much. It quit hurting in about two weeks. At 
the time of the accident he did not have any doctor, and never made a report 
of the accident to any one. The first report ihat he made was in August, 1926, 
when he was sent to Dr. Ravadin, who found the eyesight gone. After he was 
hurt in the eye on the 17th or 18th of November, 1925, he continued to work 
until August, 1926, when he quit. 

The appellee was examined under oath before the trial and his examination 
is introduced in evidence, in which he testified that he noticed his eye was fail- 
ing right along, and noticed for several days before he quit work on August 
17, 1926, that he was totally blind in the eye, and that he thought it was best 
for him and the company as well, for him to resign. The appellee does not 
testify, nor is it.contended that he knew when he lost the sight of the eye. 

[1] The burden was on the appellee to allege and prove in his complaint a 
right to recover under the policy sued on. Continental Life Insurance Co. v. 
Kessler, 84 Ind. 310, 22 C. J. 70; Weaver v. National Casualty Co., 81 Ind. App. 
421, 143 N. E. 608; Lyons v. U. S. F. & G. Co., 87 Ind. App. 514, 145 N. E. 440; 
Fuller v. Supreme Council of Royal Arcanum, 64 Ind. App. 49, 115 N. E. 372; 
Continental Casualty Co. v. Lloyd, 165 Ind. 52, 73 N. E. 824; Sharpe v. Comm. 
Travelers’ Ass’n, 139 Ind. 92, 37 N. E. 353; National Life & Accident Co. v. 
Ritchie, 86 Ind. App. 291, 157 N. E. 103; 22 C. J. 70, citing Judah v. Vincennes 
University, 23 Ind. 272; Kent v. White, 27 Ind. 390. 

[2] In this case it was incumbent upon the appellee to prove that he lost 
the sight of the eye solely through external, violent, and accidental means, and 
that he lost the sight thereof within 90 days of the accident. This he wholly 
failed to do. 


Judgment is therefore reversed, with instruction to grant appellant’s motion 
for a new trial. 


STANDARD ACC. INS. CO. OF DETROIT, MICH., v. BAILEY. 
Court of Appeals of Kentucky. May 23, 1930. 
Rehearing Denied Nov. 21, 1930. 

32 Southwestern Reporter (2nd) 5 


1. INSURANCE. 
Accident policy excluding benefit for loss of sight of both eyes eliminated 
from coverage disability due to blindness, regardless of cause. 

Accident policy contained rider eliminating therefrom any benefits 
for disability due to injury to, or loss of, sight of right eye, and for loss 
of sight in both eyes; rider was attached to policy because insured had 
already suffered from partial detachment of retina of right eye. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 
2. INSURANCE. 

Evidence held to show insured lost sight of both eyes within policy exclud- 
ing benefit for loss of sight. 

Insured who had previously lost sight of right eye due to detached 
retina suffered ruptured blood vessel in left eye, but claimed indemnity 
under accident policy because of disease or sickness impairing vision of 
left eye. Doctor testified insured was hopelessly blind, and evidence 
showed insured was unable to count number of windows in courtroom, 
or electric lamps hanging from ceiling, or tell whether attorney had left 
or right hand raised at distance of ten feet. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Circuit Court, Boyle County. 
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Action by J. Walker Bailey against the Standard Accident Insurance Com- 
pany of Detroit, Michigan. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Ben V. Smith & Son, of Somerset, for appellant. 

Sanders E. Clay, of Danville, for appellee. 

Gricssy, J. 

This action was instituted in the Boyle circuit court by J. Walker Bailey 
against the Standard Accident Insurance Company of Detroit, Mich., appellant 
here, on a sick and accident policy. Appellee recovered the sum of $870, and 
appellant prosecutes this appeal. 

The appellee made written application to appellant: on the 26th day of 
January, 1924, for one of its standard sick and accident insurance policies, which 
application was accepted and policy issued on February 6, 1924. The policy, in 
so far as pertinent to a decision of this case, is as follows: 

“Hereby insures J. Walker Bailey (hereinafter called the insured) whose 
occupation is a Operator and Leverman in Tower, against loss resulting from 
bodily injuries effected directly, exclusively and independently of all other causes 
through external, violent and accidental means, except when intentionally self- 
inflicted while sane or insane, and against disability from sickness which is 
contracted and begins not léss than fifteen days from the date of this policy, 
subject to all conditions and limitations hereinafter contained, fo rthe period 
or periods hereinafter specified, the first commencing on the Twenty-Fifth day 
of February, 1924, and each beginning and ending at twelve o’clock noon, Stand- 
ard time of the place where Insured resides. The Principal Sum of this Policy 
in the First Year is Two Thousand Dollars ($2,000.00). 

“Monthly Accident Indemnity Sixty Dollars ($60.00). 

“Monthly Sickness Indemnity Sixty Dollars ($60.00). 

“Specific Indemnities. 

“Article 1. If any one of the losses enumerated below shall result from 
such injuries alone, within one hundred and twenty days from the date of the 
accident, the Company will pay the sum specified opposite such loss and in addi- 
tion will pay monthly indemnity as provided in Article 2 from the date of acci- 
dent to the date of death, dismemberment or loss of sight, if between such 
dates, by reason of such injury alone, the Insured shall be immediately, wholly 
and continuously disabled and prevented from performing any and every kind 
of duty pertaining to his occupation; but only one of the amounts so specified 
and the additional monthly indemnity will be paid for injuries resulting from 
one accident. 


“DEATH; LOSS OF LIMB OR SIGHT. 


“For loss of Principal Sum 
EL BOLE OL ODED URIS wo a sscanas Sacha Awe Weemed Double the Principal Sum 
“For loss of both feet Double the Principal Sum 
“For loss of one hand and one foot Double the Principal Sum 
“For loss of etther hand or foot F 

“and loss of left eye Double the Principal Sum 
“For loss of either hand Principal Sum 
“For loss of either foot Principal Sum 
“For loss of left eye 1/2 Principal Sum 
“For loss of thumb and index finger of either hand 1/3 Principal Sum 

“Loss as above used with reference to hand, hands, foot or feet, means com- 
plete severance at or above the wrist or ankle joint, so that no part of the hand 
or foot remains, as used with reference to the eye or eyes means to irrecoverabic 
loss of the entire sight thereof; and as used with reference to thumb and index 
finger means complete severance at or above the metacarpophalangeal joints. 

“The payment in any such case shall end this policy.” 

Another provision referring to indemnity for sickness is as follows: 

“Monthly Sickness Indemnity. 

“Article 9. The Company will pay said monthly sickness indemnity for the 
period not exceeding one year during which the Insured shall be wholly and 
continuously disabled and prevented from performing any and every duty per- 
taining to any business or occupation by reason of sickness, and if such disability 
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shall continue for more than one year, the Company thereafter will pay one- 
fourth of said monthly sickness indemnity for so long as it shall continue; but 
no indemnity shall be payable under this part for any period during which the 
Insured is not regularly treated by a licensed physician.” 

Then two riders were indorsed on the policy as follows: 

“This policy is hereby amended by eliminating therefrom any benefits for 
disability due to injury to or loss of sight of the Right eye and for loss of sight 
of both eyes. 

“The Standard Accident Insurance Company, 

“R-16 [Signed] Charles C. Bowen, 
Secretary.” 
“Dated Detroit, Michigan.” 

“It is expressly understood and agreed that any injury producing an Hernia 
or any disability resulting directly or indirectly from Hernia shall not be cov- 
ered by this policy, anything in the policy to the contrary notwithstanding. 

“The Standard Accident Insurance Company, 

“TSigned] Charles C. Bowen, 
Secretary.” 

Appellee in his application represented that he had suffered from a partly 
detached retina of the right eye and a rupture on his right side, and in view 
of these two defects the two riders were indorsed on the policy. The one ex- 
cluding any benefits for disability resulting directly or indirectly from hernia 
is not in question here, and hence will not be discussed. 

On January 16, 1926, the appellee, while performing his usual duties as tower 
man, and without any external, violent, or accidental means suffered a ruptured 
blood vessel in his left eye. He had previously lost the sight of his right eye, 
which was the effect of the detached retina, and now, as the result of the rup- 
tured blood vessel of his left eye, he has also lost the practical use of the left 
eye. 

Appellee’s claim is based on article 9, which is fully set out above. A para- 
graph in appellee’s petition is as follows: 

“Plaintiff states that while said policy of insurance was in force, he suffered 
a disease or sickness impairing the vision of his left eye so that on the 16th 
day of January by reason of said impaired vision and as a result thereof he had 
to discontinue his vocation of railroad telegraph operator, and became at said 
time wholly and continuously disabled and prevented from performing any and 
every duty pertaining to any business or occupation; that such disability has 
continued from said date up to the present.” 

Before answer was filed appellant petitioned to remove the action to the 
United States District Court for the Eastern District of Kentucky. Judge Coch- 
ran sustained a motion to remand the case to the Boyle circuit court for trial. 
After the case had been remanded to the Boyle circuit court, and before answer 
was filed, the appellee treated the petition for the removal as an answer and 
filed a reply thereto. The petition for removal alleged the terms and conditions 
of the policy generally, including article 9, covering monthly sickness indemnity. 
the rider indorsed thereon eliminating benefit for disability due to injury to or 
loss of sight of the right eye, and for loss of sight of both eyes; denied appellee 
suffered a disease or sickness impairing the vision of his left eye, and alleged 
appellee lost the sight of his left eye; had become wholly and continuously dis- 
abled as a result thereof, and that such disability was excepted in the policy for 
which appellant was not liable. 

The reply completed the issues. 

During the testimony of plaintiff it was announced in open court, and in 
the presence of the jury, that “No claim is made here for the loss of sight the 
only claim made here is for the disease which brought about that loss of sight, 
disability, on the advice of—the doctor’s advice telling him not to work.” 

It appears from the evidence that the plaintiff was a telegraph operator and 
switch-tower man. On the morning of January 16, 1926, the plaintiff went to 
work as usual, and shortly thereafter began to notice little particles like soot 
in front of his left eye; he worked on the balance of that day and on the fol- 
lowing Monday went to consult Dr. Satler of Cincinnati, Ohio, a specialist of 
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the eye, nose, and throat; he was on that day, January 18, 1926, ordered to the 
hospital by Dr. Satler, put to bed, and told to be quiet. He was in the hospital 
nine days. Upon leaving the hospital he was instructed to go home, go to bed, 
and remain quiet.» He returned to Dr. Satler February 10th after having re- 
mained in that quiet position, and in bed most of the time, when he was again 
instructed to be quiet, not to do any work, nor stooping, nor lifting. Other 
physicians prescribed the same treatment. Notice of the alleged disability was 
first given appellant on January 20, 1926, when the insured made claim in which 
he states: 

“Q. What are your injuries? A. Ruptured blood vessel in left eye.” 

The next statement filed April 5, 1926: 

“Q. What is the name of the disease which disabled you?) A. Hemorrhage 
in left eye. 

“Q. Have you ever been afflicted with this same kind of sickness? <A. Similar 
trouble in 1921 in right eye.” 

Dr. Horace Reed on March 10, 1926, made report in part as follows: 

“Q. What disease did your examination disclose as to cause of his disability 
and what clinical symptoms were present? A. Complicated cataract Rt. eye, de- 
tachment of retina left eye. * * * 

“QO. When in your judgment could he have resumed at least a part of his 
work? A. Never. 

“Q. Has the claimant as far as you can ascertain ever before this attack suf- 
fered from any sickness similar to that described herein? A. Yes, in opposite 
eve. * os * 

“Q. Give any facts which would throw any further light upon the case? 
A. This man had the same trouble with the opposite eye several years ago which 
had a complicated cataract and hopelessly blind.” 

The appellee was asked to read the policy to the jury, and he could not do 
so. He was then asked to count the windows in the courtroom and he counted 
nine; asked the number of large electric lamps hanging from the ceiling and he 
said two; the attorney held up a hand, seated about 10 feet from appellee, and 
asked him which hand he was holding up, and he could not tell. The jailer, 
Mr. Best testified that there were twelve wnidows in the courtroom, and that 
there were seven large electric lamps suspended from the ceiling. Dr. Reed 
testified in part as follows: 

“Q. In your opinion Doctor would you state whether or not Mr. Bailey is 
what would be termed a blind man in his left eye? A. I don’t know how he is 
now. 


“Q. Was he at the time that report was made out? A. He was what would 
be termed a blind man, yes. 


“Q. When you say Mr. Bailey was blind you mean he did not have sufficient 
vision to take care of himself out on the street? A. To take care of himself 
out on the street or to carry on his wonted occupation. * * * 


“Q. Do you think this man is going to improve any? A. No.” 


In the case of the Continental Casualty Co. v. Linn, 226 Ky. 328, 10 S.W.(2d) 
1079, 1082 this court says: 


“The application of this liberal rule of construction has been made to vary- 
ing provisions of insurance policies and the extent of recovery thereunder— 
specifically to the term ‘total disability,’ which is never given its strict literal 
meaning of absolute helplessness or entire physical disability, but rather as in- 
ability to do substantially or practically all material acts in the transaction of the 
insured’s business in his customary and usual manner. Fidelity & Casualty Co. 
of New York v. Hart, 142 Ky. 25, 133 S. W. 996; A&tna Life Insurance Co. v. 
McCullagh, 195 Ky. 136, 241 S. W. 836; Fidelity & Casualty Co. of New York v. 
Logan, 191 Ky. 92, 229 S. W. 104. The term used must be construed in its plain, 
ordinary, and popular sense (1 C. J. 417), and the loss of the use of a member 
of the body is equivalent to the loss of that member. Can any one doubt that 
one who can. barely distinguish daylight from darkness has lost his entire sight?’ 

The rider attached to this policy is as follows: 

“This policy is hereby amended by eliminating therefrom any benefits for 
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disability due to injury to or loss of sight of the Right eye and for loss of sight 
of both eyes. 

“The Standard Accident Insurance Company 

“(Signed] Charles C. Bowen, 
“Secretary.” 

[1, 2] We are of opinion that the indorsement quoted was attached for the 
purpose of excluding any benefit for disability due to injury to, or loss of, sight 
of the right eye, and for loss of sight of both eyes, because the application showed 
that the applicant already suffered from the partial detachment of the retina of 
the right eye, and on that account the company eliminated from coverage of 
the policy issued all disability due to blindness regardless of what the cause 
might be. We are further of the opinion that the evidence in this case shows 
that the planitiff has lost the sight of both eyes within the meaning of this 
policy. In the case of Humphreys v. National Benefit Association, 139 Pa. 214, 
20 A. 1047, 1048, 11 L. R. A. 564, it was held that the words “total and permanent 
loss of the sight of both eyes,’ when used in a policy insuring a person who 
has but one eye, which fact is known to the insurer, means the loss of eyesight, 
and that a recovery may be had where the insured loses the sight of his re- 
maining eye. In Murray v. A&tna Life Insurance Co. (D. C.) 243 F. 285, it was 
held that the ability to perceive light and objects, but no ability to distinguish 
or recognize objects, is not sight, but blindness. Also, in the case of Interna- 
tional Travelers’ Association v. Rogers (Tex. Civ. App.) 163 S. W. 421, it was 
held that, although the insured could see to some extent out of his injured eye, 
he could not use it for reading, or rely on it to go about with, the evidence was 
held sufficient to show a loss of the entire sight of the eye, within the pro- 
visions of the policy. 

Under the authorities above quoted, we are of the opinion that the motion 
for a peremptory instruction should have been sustained. 

The judgment is therefore reversed for proceedings not inconsistent with 
this opinion. 


DASTE v. FIRST NAT. LIFE, HEALTH & ACCIDENT INS. CO. No. 13334. 
Court of Appeal of Louisiana. Orleans. Nov. 3, 1930. 


130 Southern Reporter 572. 
INSURANCE. 
In suit on accident policy, insured’s evidence showing disability held incom- 
petent, where insured refused to submit to examination by insurer’s physician. 
In policy sued on, insurer reserved right at its option to make such 
investigation into matters on which claim might be based as it might deem 
necessary to determine its liability. Evidence showed that disability bene- 
fits were paid for seventeen weeks, and that thereafter plaintiff refused, 
and continued to refuse, to submit to medical examination. 
(For other cases, see Insurance, Dec. Dig. 549.) 
Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 


Suit by Bernard Daste against the First National’ Life, Health & Accident 
Insurance Company. From a judgment dismissing the suit, plaintiff appeals. 

Affirmed. 

P. L. Fourchy, of New Orleans, for appellant. 

Normann, McMahon & Breckwoldt, of New Orleans, for appellee. 

Hicerns, J. 

Plaintiff sues defendant to recover disability benefits and statutory penalties 
under a health and accident insurance policy. Defendant denied liability and 
avetred that the plaintiff had completely recovered from his injuries and specially 
pleaded that under the provisions of the policy defendant had reserved the right 
to have a medical examination of the insured made by its physician, and that the 
defendant had requested the plaintiff to submit to such an examination, but that 
the plaintiff had refused and still refuses to permit one to be made. 

On the trial of the case on its merits plaintiff sought to introduce evidence to 
show his injuries and disability resulting from the accident, whereupon the de- 
fendant objected to the admission of any evidence to prove any injury or physical 
disability on the part of plaintiff because he had been requested to submit to a 
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physical examination and refused to do so. The defendant then offered evidence 
which established that the plaintiff refused and still refuses to submit to such an 
examination. The trial court maintained the objection, and the plaintiff then offered 
in evidence the policy sued upon and was forced to rest his case. 

There was judgment in favor of defendant dismissing plaintiff’s suit, and 
plaintiff has appealed. 

In the case of Bailey v. Fisher, 11 La. App. 187, 123 So. 166, 167, the 
plaintiff sued for damages for personal injuries and refused to submit to q 
medical examination by the defendant’s doctor, and the lower court maintained the 
objection to the admissibility of evidence tending to prove damages resulting from 
physical injuries. This court said: 

“Prior to the trial in the court below, defendant caused his physician to call 
on plaintiff for the purpose of making a physical examination to determine the ex- 
tent of the injuries. Plaintiff, apparently through misunderstanding, refused to 
allow the physical examination to be made. 

“At the trial, defendant’s counsel objected to the introduction of any medical 
testimony by plaintiff’s physicians, contending that, under the doctrine announced 
by our Supreme Court in Grant v. N. O. Ry. & Light Co., 129 La. 811, 56 So. 897, 
and in Kennedy v. N. O. Ry. & Light Co., 142 La. 879, 77 So. 777, such testimony, 
in view of plaintiff’s refusal to submit to an examination by defendant’s physician, 
would have been ‘ex parte,’ and therefore inadmissible. 

“The trial judge, following the pronouncements in the two cases referred to, 
maintained the objection and excluded the testimony. Accordingly there is in the 
record no testimony or evidence as to the extent of plaintiff’s physical injuries. 
That this ruling of the trial judge is correct and in accordance with the doctrine 
announced in the cases referred to is manifest.” 

The only difference between the cited case and the instant case is that the 
former is an action ex delicto and the latter is an action ex contractu, but on prin- 
ciple the two cases cannot be distinguished. 

It is also to be noted that the policy sued upon contained the following 
condition: “3. * * * The Company shall have the right at its option to make such 
investigation into matters upon which a claim may be based, or the subject thereof, 
as it may deem necessary in order to determine its lability hereunder.” 

The record shows that the plaintiff had been injured and was paid disability 
benefits for a period of seventeen weeks, but thereafter refused to submit and 
still refuses to submit to an examination by the defendant’s physician, thus prevent- 
ing the insurance company from making an adequate investigation to determine 
its liability by establishing the period of disability that the plaintiff suffered. Had 
the plaintiff, during the course of the trial, offered to submit to a medical exam- 
ination, the case might have been different, but he persisted in refusing to be ex- 
amined, and there was nothing for the court to do but dismiss the suit under the 
circumstances. 

In view of the above authorities and quoted condition contained in the policy, 
we are of the opinion that the ruling of the trial court, in holding that the tes- 
timony offered to establish the physical injury was inadmissible, is correct. 

For the reasons assigned, the judgment is affirmed. 

Affirmed. 


BOVEDEAU v. BOSTON CASUALTY CO. 


Supreme Judicial Court of Massachusetts. Hampden. Nov. 25, 1930 


173 Northwestern Reporter 425. 
1. INSURANCE. 
Disablement from illness marked time when illness covered by disability 
policy began. 

The disability policy did not insure for any bodily disorder that might 
exist unless it reached the stage of physical disability, and then only 
from moment that disability actually occurred; there being no illness 
recognized by insurer in policy until it was an illness signalized by dis- 
ability, and policy in addition providing that no indemnity should be 
paid for any illness which was contracted before policy had been in 
force for 30 days. 

(For other cases, see Insurance, Dec. Dig. § 467.) 
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2. INSURANCE. | ae abe, iA BY Adie De, 
Word “illness,” in policy indemnifying insured for disability illness, had same 
meaning as in proviso excepting illness occurring within 30 days. 
(For other cases, see Insurance, Dec. Dig. § 467.) 
3. INSURANCE. } 
Disability from intestinal adhesions began when insured went to hospital 
more than 30 days after issuance of policy indemnifying against disability illness, 
though exempting illness occurring within 30 days following issuance of policy. 
(For other cases, see Insurance, Dec. Dig. § 467.) 


Report from District Court, Hampden County; Wallace R. Heady, Judge. 

Action by Lawrence Bovedeau against the Boston Casualty Company. From 
an order of the appellate division dismissing a report, the defendant appeals. 

Affirmed. 

Henry A. Moran, of Springfield, for appellant. 

Wart, J. 

[1-3] This is an appeal from a decision by an appellate division dismissing 
a report of rulings by a judge of the district court of Springfield. The plaintiff 
brought suit upon a policy issued by the defendant indemnifying him for “dis- 
ability illness,’ but providing that “no indemnity shall be paid for any illness 
which is contracted and begins before this Policy has been in force for thirty 
(30) days.” There was evidence that the plaintiff underwent an operation for 
appendicitis several months before August 22, 1927; that, as a result of that 
operation, adhesions formed in his intestines; that, on August 22, an obstruction 
in the intestine at one of these adhesions caused him such pain that he fell and 
was taken to a hospital for treatment. He claimed damages for the incapacity 
following this attack of illness on August 22. The policy was issued and took 
effect on July 20, 1927. The defendant contends that the illness arose and began 
before the policy had been in force thirty days. The trial judge and the ap- 
pellate division were right in not yielding to this contention. The report, which 
it was agreed stated all the material evidence, sets out that the policy by its 
terms was a “Disability Policy,” which did not “insure for any bodily disorder 
that may exist unless it reaches the stage, degree or culmination of physical dis- 
ability, and then only from the moment that the disability actually occurs * * * 
there is no illness recognized by the defendant in its Policy until and unless it 
is an illness signalized by disablement. * * *’ The ruling was correct that 
“therefore disablement from illness marks the time when the illness covered by 
and recognized in the Policy begins.” It is supported by Craig v. United States 
Health & Accident Ins. Co., 80 S. C. 151, 61 S. E. 423, 18 L. R. A. (N. S.) 106, 
128 Am. St. Rep. 877, 15 Ann. Cas. 216, Guy v. United States Casualty Co., 151 
N. C. 465, 66 S. E. 437, and Grant vy. North American Casualty Co., 88 Minn. 
397, 93 N. W. 312. “Illness” in the proviso must be given the meaning of “ill- 
ness” in the body of the policy. The word “and” in the proviso is significant. 
Indemnity is payable only for illness contracted and begun after the policy has 
been in force for thirty days. A cause for disability—the adhesion, which may 
or may not, in fact, have brought on the particular disability that occurred— 
although existing before the policy issued, is not enough by itself to constitute 
an illness exempted by the proviso. There must be also a disability beginning 
within the thirty days. The disability here indemnified against began on August 
22, more than thirty days after July 20. 

[4] The further contention that the plaintiff was barred by a release under 
seal is not sustained. There was evidence that two agents of the defendant 
called on the plaintiff while in bed at home. One of them said he was sorry 
that they could do nothing for him since the policy was not old enough; but 
said to the other: “Give him $40.” The latter said: “We'll give him $20.” They 
then gave the plaintiff a check for $20, and one of them said that he would be 
back to see him. No one in fact returned. On the back of the check was a 
printed release of all claims under the policy, with space for signature followed 
by a seal. The plaintiff's attention was not called to this, and he knew nothing 
ot it. His wife presented the check at a bank where, in his absence, she signed 
the plaintiff's name opposite the seal, indorsed the check herself and received 
the cash. This falls far short of proof that the wife had authority to execute 
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a sealed release for the husband. The finding that, “Ignorant of his rights and 
expecting the agent to see him again, he merely procured the cashing of the 
check by his wife,” is justifiable; and the ruling that he was not bound by the 
release is sound. Hunt v. Rhodes Brothers Co., 207 Mass. 30, 92 N. FE. 1001, Hal- 
bert v. Brooks, 238 Mass. 471, 131 N. E. 68, and Gold v. Boston Elevated Rail- 
way, 244 Mass. 144, 138 N. E. 251, cited by the defendant, do not establish as 
law that mere assent or direction by a husband to the cashing of a check by a 
wife is necessarily authority to the wife to execute a release, of which the hus- 
band knew nothing, even if the words of release were on the check when the 
wife received it; nor that the husband is bound by her act, if he receives the 
money. 

We have dealt with all that has been argued. 

The order dismissing the report is affirmed. 


EYNON v. CONTINENTAL LIFE INS. CO. OF MISSOURI. No. 138, 
Supreme Court of Michigan. Dec. 2, 1930. 
233 Northwestern Reporter 228. 
INSURANCE. 

Insured’s death from explosion of automobile tire being inflated by him held 
not within accident policy covering wrecking or disablement of automobile or being 
accidentally thrown therefrom. 

Insured stopped automobile at filling station, applied air to disabled 
tube, and explosion followed, causing outer rim and tube to fly from 
wheel and strike insured, inflicting injuries from which he died. Policy 
insured against death or disability resulting from bodily injuries effected 
solely through external, violent, and accidental means sustained by the 
wrecking or disablement of private automobile, in which insured is riding 
or driving, or by being accidentally thrown from such automobile. 


(For other cases, see Insurance, Dec. Dig. § 452.) 


Error to Circuit Court, Bay County; Samuel G. Houghton, Judge. 

Action by Susie Eynon against the Continental Life Insurance Company of 
Missouri. To review an adverse judgment, plaintiff brings error. 

Affirmed. 

Argued before the Entire Bench. 

George C. Ryan, of Saginaw, for appellant. 

Hewitt & Brooker, of Bay City, for appellee. 

Wiest, C. J. 

Defendant, in consideration of $1 and an agreement to read a certain news- 
paper, insured Henry Eynon “against death or disability resulting directly, inde- 
pendently and exclusively of all other causes from bodily injuries effected solely 
through external, violent and accidental means and sustained by the insured in 
the manner following: * * * 

“By the wrecking or disablement of any private automobile, motor driven car 
or horse drawn vehicle, in which the insured is riding or driving, or by being 
accidentally thrown’ from such automobile, car or vehicle. * * * 

“By being struck or knocked down or run over while walking or standing in 
or on a public highway by any automobile, or any vehicle propelled by steam, 
cable, electricity, naptha, gasoline, horse, compressed air or liquid power (exclud- 
ing injuries sustained while working in a public highway, or while on a railroad 
right of way).” 

November 16, 1927, Mr. Eynon drove his automobile to a gasoline filling sta- 
tion in Bay City to inflate a tire. H® stopped his automobile at the street curb, 
stepped to the ground, and applied the air to the disabled tube, and an explosion 
followed, causing the outer rim and tube to fly from the wheel and strike his face 
and body, inflicting injuries from which he died within a few hours. 


Claiming that the accident was within the coverage of the policy, as above 
mentioned, this suit was prosecuted by the administratrix of his estate to recover 
the stipulated insurance. 


The insured was not riding in or driving his car, nor was he accidentally 
thrown from his car, neither was he struck or knocked down or run over by 3 
motor vehicle within the terms of the policy. 
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Much ingenuity is exhibited by counsel in an endeavor to bring the accident 
within the policy, but it all falls before a reading of the plain words employed, 
limiting liability to accidents happening in a specified manner and, therefore, to 
none other. The language is too plain to call for construction and bars separation 
of words therein from the context. ’ 

The judgment is affirmed, with costs to defendant. 

This dispositien of the case renders it unnecessary to decide defendant's 
motion to dismiss. 

Butzel, Clark, McDonald, Potter, Sharpe, North, and Fead, JJ., concur. 


KNOPPOW v. TITLE GUARANTY & CASUALTY CO. OF AMERICA. 
No. 6. 
Supreme Court of Michigan. Dec. 2, 1930. 
233 Northwestern Reporter 349. 
JUSTICES OF THE PEACE. 

Action on health and accident policy to recover indemnity for disability due 
to accidental injury held not within jurisdiction of justice court (Comp. Laws 
1915, § 14169; Pub. Acts 1917, No. 256, pt. 3, c. 1, §§ 2, 9, and part 3, c. 2, § 29). 

Accident and health policy sued on covered certain indemnities against 

loss and disability from disease and accident, and also covered indemnity, 

payable to father of insured, for loss of life due to accidental bodily in- 

jury. Comp. Laws 1915, § 14169, provides, in substance, that justice of 

the peace shall not have cognizance of “actions against life insurance 

companies * * * for any liability arising out of any policy or benefit 

certificate contract.” 

(For other cases, see Justices of the Peace, Dec. Dig. § 39[1].) 

Error to Circuit Court, Wayne County; Russell R. McPeek, Judge. 

Action by Abe Knoppow against the Title Guaranty & Casualty Company 
of America, a Michigan corporation. Judgment of the circuit court for defend- 
ant, after appeal from the justice court, and the plaintiff brings error. 

Affirmed. 

Argued before the Entire Bench. 

Benjamin B. Stepsay, of Detroit (Samuel Shimans, of Detroit, of counsel), 
for appellant. 

Baillie & Murchie, of Detroit, for appellee. 

CLARK, J. 

Plaintiff had from defendant what is called a health and accident policy 
covering certain indemnities against loss and disability from disease and acci- 
dent and indemnity, payable to father of insured, for loss of life due to accidental 
bodily injury. Plaintiff suffered disability due to accidental bodily injury, and 
claimed indemnity, $200, to collect which he sued in justice’s court. 

A defense was Comp. Laws 1915, § 14169: 

“No justice of the peace shall have cognizance of * * * actions against 
life insurance companies, cooperative and mutual benefit associations, fraternal 
beneficiary societies for any liability arising out of any policy or benefit certi- 
ficate contract. * * *” 

In the circuit court the defense prevailed. 

Plaintiff brings error. 

_ In section 2, part 3, chap. 1, Act. No. 256, Public Acts 1917, the different 
kinds of insurance are set forth, the first “upon the lives and health of persons,” 
and the fourth “against bodily injury or death by accident, or against disability 
on account of sickness.” These are not distinct fields; they merge to a large 
degree. The same section provides that a corporation may be formed for the 
combined purposes “specified in the first and fourth sub-sections.” Section 9, 
subd. 2, part 3, chap. 1, same act, providing of casualty insurance, makes the 
provisions of such subdivision applicable to a company or association writing 
insurance “against disease or against personal injury, disablement or death re- 


sulting from accident.” Section 29, c. 2, part 3 (treating of life and casualty 
insurance) same act, states: 


“That all corporations, associations, partnerships, or individuals, doing busi- 
ness in this State under any charter, compact, agreement, or statute of this or 
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any other state, involving an insurance, guaranty, contract, or pledge, for the 
payment of annuities or endowments, or for the payment of moneys to families, 
or representatives of policy or certificate holders or members, shall be considered 
and deemed to be life insurance companies within the meaning of the laws 
relating to life insurance within this State.” 

It was largely upon this quoted section that the trial judge based his decision, 
The language of the section is sweeping. It is that a corporation, etc., writing 
insurance, such as the policy before us, shall be considered and deemed to be a 
life insurance company. 

It is difficult to say that a health and accident company is that as to part of 
the risk covered by its policy and a life insurance company as to another part 
of its risk, when the statute says that a corporation, etc., doing business in the 
state involving paying money to families, or representatives of a policyholder, is 
a life insurance company, and that a corporation, etc., doing the kind of busi- 
ness mentioned by such statute, is not what the statute says it is—a life insur- 
ance company. 

The question is not free from doubt, but we are constrained to agree with 
the trial judge. See Johnson v. Fidelity & Casualty Co., 184 Mich. 406, 151 N. W. 
593, L. R. A. 1916A, 475. 

Affirmed. 

Wiest, C. J., and Butzel, McDonald, Potter, Sharpe, North, and Fead, JJ,, 
concur. 


LINCOLN UNDERWRITERS CO. et al. v. GORDON. 
Supreme Court of Mississippi, Division B. Nov. 17, 1930. 
130 Southern Reporter 756. 
INSURANCE. 


Proviso with reference to health insurance, excepting diseases not common 
to both sexes, Held not to defeat recovery of death benefit for death from disease 
within such exception. 

Syllabus by the Court. 

Under the provisions of a life insurance policy providing for a death 
benefit under one part of the policy and a sick benefit under a health 
provision of another part of the policy—the health provision providing 
“that indemnity under this part shall not be paid for disability due dir- 
ectly or indirectly, wholly or in part, to venereal diseases or to any sick- 
ness or condition not common to both sexes’”—the provision with refer- 
ence to health insurance (which would defeat a recovery therefor) does 
not bar a recovery for the death benefit, it being limited by the terms 
of that part to the benefits of the policy therein referred to. 

(For other cases, see Insurance, Dec. Dig. § 438.) 


a 

Appeal from Circuit Court, Marshall County; T. E. Pegram, Judge. 

Action by Henryetta Gordon against the Lincoln Underwriters Company 
and another. From an adverse judgment, defendants appeal. 

Affirmed. 

W. T. Horton, of Jackson, and Lester Fant, Sr., and Jr., for appellants. 

Hindman Doxey, of Holly Springs, for appellee. 

Etueprince, P. J. 

Henryetta Gordon brought suit against the Lincoln Underwriters Company 
and the Continental Life Insurance Company upon a policy of insurance on the 


life of her husband, Robert Gordon, for $250, the face of the policy for death 
benefit. 


The defendants pleaded the general issue, and also entered a special plea in 
which it was alleged that under the terms and conditions of the policy sued on, 
in part I, it was provided: “Or, disability or death resulting from sickness not 
hereinafter excepted * * *”; that under part VII of the policy it was provided 
“that indemnity under this Part shall not be paid for disability due directly or 
indirectly, wholly, or in part, to venereal diseases or to any sickness or condition 
not common to both sexes, * * * ” and the policy holder for whose death said 
suit is brought, according to the facts in the report of the death made by the 
attending physician, states that the cause of the death was hypertrophy of pros- 
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tate and stricture of urethra and post-operative sepsis, and that this trouble 
from which plaintiff (decedent) died was a result from sickness that was there- 
inafter excepted to, which was sickness and condition not common to both sexes. 

To this special plea the plaintiff replied that part II A of the policy provided, 
“if the death of the insured shall occur while this policy is in full force and effect, 
and after it has been so continued for six continuous months immediately preced- 
ing the commencement of the illness, or the date of accident from which such 
death shall result, the company will pay the Principal sum”; and that part V 
of the “policy is not cancellable by the company during the term for which it is 
originally issued nor during any like term for which it may be renewed * * * ”; 
and that “part VII is not applicable to the present case because under said Part 
VII, which applies only to Health insurance and not death, the following pro- 
yisions are recited, to wit: ‘Provided that indemnity under this Part shall not 
be paid for disability,’ and at no place in said policy does it provide that principal 
shall not be paid in the case of death from any alleged causes as set up in said 
special plea”; and that the insured, Robert Gordon, did not die from a disease, 
sickness, or condition not common to both sexes, or from any disease or cause 
excepted in said policy. 

The pertinent parts of the insurance policy sued on are as follows: 

“In consideration of the policy fee of $6.00 and the statements and agree- 
ments in the application for this policy, copy of which is endorsed hereon and 
made a part of this contract. Does hereby insure Robert Gordon (hereinafter 
called the insured), subject to all conditions and limitations hereinafter contained, 
from 12 o’clock noon, Standard Time, at the place where the Insured resides on 
the day this contract is countersigned, until 12 o’clock noon, Standard Time, of 
the first day of March, 1927, and for such further periods stated in the renewal 
receipts as the renewal premium of $1.95 per month paid in advance by the 
insured will maintain this Policy in force, against: Part I. (a) The effects result- 
ing directly and exclusively of all other causes, from bodily injuries sustained 
during the life of this policy, solely through external, violent and accidental 
means (excluding suicide, sane or insane or any attempt thereat) hereinafter 
called ‘such injury.’ (b) Or, disability or death resulting from sickness not here- 
inafter excepted, which is contracted and begins during the life of this policy, and 
after it has been maintained in continuous force for thirty days, hereinafter 
called ‘such sickness,’ as follows: The Principal Sum of this Policy to be ($250.00) 
Payable in the event of accidental or natural death, as hereinafter provided. 


Monthly Accident Indemnity to be ($30.00) Monthly Sickness Indemnity to be 
($30.00). 


“Part II. (a) If the death of the Insured shall occur while this policy is in 
full force and effect, and after it has been so continued for six continuous 
months immediately preceding the commencement of the illness, or the date of 
accident from which such death shall result, the Company will pay the Principal 
Sum. (b) If the death of the insured shall occur as a result of ‘such injury’ 
sustained after date hereof, or illness contracted and beginning within six months 
from date hereof, and after this policy shall have been maintained in continuous 
force for thirty days, the company will pay one-half the principal sum.” 


Part III relates to accidental insurance and part IV to monthly accident 
indemnity. Part V provides for the noncancelable feature of the policy. Part 
VI provides for double indemnity under certain conditions. 


Part VII reads as follows: “Health Insurance. Part VII. Sec. (a) Or, for 
the period not exceeding nine consecutive months during which the insured shall 
be necessarily and continuously confined within the house solely by reason of 
such sickness and wholly disabled and prevented from.performing any and every 
duty pertaining to any business or occupation, the Company will pay sickness 
indemnity at the rate specified in part I. Sec. (b) If the insured shall be con- 
tinuously, totally disabled and confined within the house as defined in Sec. (a) 
of this Part for said Period of nine consecutive months, and if the Insured shall 
then and thereafter be continuously, totally confined within the house and continu- 
ously and wholly disabled by such sickness and prevented from engaging for 
wage or profit the Company will pay one-fourth of said monthly sickness indem- 
nity so long as the Insured is continuously, totally disabled and confined within 
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the house as defined in this section. Sec. (c) Or, for the period not exceeding 
two consecutive months immediately following said confinement or by reason of 
any non-confining illness, the Company will pay one-half sickness indemnity at 
the rate specified in part I. Sec. (d) The limit of time for which indemnity shall 
be payable for disability due directly or indirectly, wholly or in part to paralysis, 
rheumatism, tuberculosis, appendicitis, nephritis, lumbago, hernia (rupture), 
cystitis, sciatica, neuritis, cancer, insanity, blindness or any chronic disease, 
shall be two months in any one policy year. Provided, that indemnity under this 
Part shall not be paid for disability due directly, or indirectly w holly or in part, 
to venereal diseases or to any sickness or condition not common to both sexes 
(except as provided under part XII), nor unless the Insured shall require and 
receive the services of a legally qualified physician or surgeon at least once in 

each seven days. Indemnity under this part (VII) shall not be paid for any 
period of time prior to the date of first personal treatment by a legally qualified 
physician or surgeon.” Part XII referred to in this provision reads as follows: 
“Child Birth. If the insured is disabled by normal child birth after this policy 
has been continuously in force for not less than ten months immediately preceding 
the date of birth of the child, the Company will pay for this period of disability 
not exceeding one month, at the rate of one-half the monthly illness indemnity 
provided in Part I. Indemnity under this Part will not be paid for disability 
resulting from abortion or imperfect delivery or from premature childbirth.” 
Part XVII, under head “Special Provisions,” refers to excepted illness and liability, 
and reads as follows: “Sec. (a) There shall be no liability on the part of the 
Company in the event of injury, fatal or otherwise, while engaged in military 
or naval service, balloon ascension or aerial operations, or resulting directly’ or 
indirectly from injuries intentionally inflicted upon the Insured by any person 
other than himself (assaults by burglars or robbers excepted), voluntary exposure 
to unnecessary danger, violating the law, rioting or strikes, or injuries sustained 
by the Insured while under the influence of any narcotic or intoxicant, or disabil- 
ity or loss resulting, directly or indirectly, from injury to the genital organs, if 
the Insured be a female, or sickness of, or any condition of organs peculiar to 
women, under this Policy. Sec. (b) Strict compliance on the part of the Insured 
and beneficiary with all the provisions of this Policy is a condition precedent to 
recovery hereunder, and any failure in this respect shall forfeit to the Company 
all right to any indemnity. This Policy is issued in consideration of the state- 
ments and agreements claimed in the application therefor and the payment of 
premium as therein specified. A copy of the said application is hereto attached 
or hereon endorsed and it is hereby made a part of this contract. No provision 
in the charter or by-laws of the Company not included herein shall void the 
policy or be used in evidence in any legal proceeding hereunder. Sec. (c) The 
occurrence of any loss for which indemnity is payable under the terms of Part 
III shall at once terminate the insurance effected by this policy, and not more 
than one of the indemnities provided in that Part will be paid under any circum- 
stances. No assignment of this Policy or of any claim arising hereunder, and 
no waiver or change of any of its provisions, definitions or limits, shall be valid 
unless approved in writing by an executive officer of the Company and such 
approval endorsed hereon. The payment of any past due premium shall not con- 
tinue this insurance in force beyond the first day of the succeeding month. Sec 
(d) In the event of dispute arising as to any claim under this policy, such dispute 
may, by mutual consent, be referred to three impartial arbitrators, one to be 
named by the Company, one by the Insured, and the other to be chosen by the 
two named. Any adjustments so made at that time in writing shall be final. 
Sec. (e) If the Insured is disabled by ‘such injury’ or ‘such sickness’ for more 
than thirty days, he or his representatives shall as a condition precedent to any 
liability of the Company hereunder, furnish the Company at its principal office 
in St. Louis, Missouri, every thirty days thereafter (or as near thereto as may 
be reasonably possible) with a report in ‘writing from his attending physician or 
surgeon, fully stating the condition of the Insured and the probable duration of 
his disability. Sec. (f) After this policy has been maintained in continuous force 
for not less than three consecutive months, the Company will give a grace of 
Five Days for the payment of any subsequent premium, and during this period 
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of grace the insurance hereunder shall continue in force without the payment of 
the premium, but subject otherwise to all the provisions, conditions arid limita- 
tions of this Policy. Sec. (g) The Life Insurance’portion of this Policy as speci- 
fied in Part II is monthly term insurance, renewable at the option of the Com- 
pany. This portion of the policy, in so far as it relates to death from illness, 
shall immediately terminate upon the Insured attaining the age of sixty years.” 

In the proof of death the attending physician’s statement as to the cause of 
death reads as follows: “12. Cause of death: A. Hypertrophy of prostate and 
stricture of urethra—post operative Sepsis.” 

There was a peremptory instruction for the plaintiff, from which the defend- 
ants appealed. The proof shows that plaintiff was taken ill on the 29th of April, 
1929, and died on the 19th day of May, 1929. 

On the reading of the provisions of the policy, above set forth, it will appear 
that the proviso of part VII under the heading of “Health Insurance” refers 
to the health benefits conferred in the policy, and does not refer to the death 
benefit in part I. The illness of which the deceased, Robert Gordon, died was 
not excepted from the policy by part XVII. The monthly sickness indemnity 
covered by the policy was not sued for or claimed i this suit, and consequently 
the proviso of part VII—that indemnity under this part (referring to part VII) 
shall not be paid for disability due directly or indirectly, wholly or in part to 
venereal diseases or any sickness or condition not common to both sexes—does 
not apply. By the expressed language of this provision the proviso is limiting to 
indemnity under this part and not to a death benefit. 

The court below togk the same view and granted a peremptory instruction 
which, we think, was correct under the pleadings and facts contained in this 
record. The judgment of the court below will therefore be affirmed. 

Affirmed. 


NASEEF v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, Fourth Department. Nov. 12, 1930. 
245 New York Supplement 430. 
INSURANCE. 

Absence of substantial evidence that diseased condition of vertebrae and 
bodily infirmity did not contribute to disability required reversal after verdict for 
insured. 

The policy insured against bodily injuries caused directly and inde- 
pendently of all other causes by violent and accidental means and ex- 
cepted injury or disability caused wholly or partly by disease or bodily or 
mental infirmity or medical or surgical treatment, whether suffered acci- 
dentally or otherwise. 

(For other cases, see Insurance, Dec. Dig. 665[5].) 

\ppeal from Supreme Court, Erie County. 

Action by Fareed J. Naseef against the Metropolitan Life Insurance Com- 
pany. From a judgment for plaintiff for $536.36 damages and costs, and from an 
order denying defendant’s motion for a new trial, defendant appeals. 

Reversed on the law and the facts, and new trial granted. 

Argued before Sears, P. J., and Crouch, Edgecomb, Thompson, and Crosby, JJ. 

Roy P. Ohlin, of Buffalo, for appellant. 

Elijah W. Holt, of Buffalo, for respondent. 

Per CuRIAM. 


The policy on which plaintiff has recovered insured plaintiff in certain sums 
against the results of bodily injuries sustained while the policy was in force and 
“caused directly and. independently of all other causes by violent and accidental 
means.” The policy also contained a clause to the effect that the policy should 
not “cover accident, injury, disability, death or other loss caused wholly or partly 
by disease or bodily or mental infirmity or medical or surgical treatment therefor 
or by hernia or by ptomaine or by any kind of infection whether suffered acci- 
dentally or otherwise (excepting only septic infection of and through a visible 
wound accidently sustained).” In the night of July 14, 1928, plaintiff fell when 
arising from his bed, and the next morning was found to be paralyzed, and radio- 
graphs disclosed a comminuted fracture of the fifth cervical vertebra, and later © 
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radiographs disclosed a condition of the third and fourth vertebrae, which physic- 
jans testified also indicated a fracture of each of these. During the two months 
previous to this fall, plaintiff had been suffering from pains in his neck and head, 
from a low degree of fever, and from marked weakness. He had consulted four 
physicians and two sets of X-ray photographs had been taken by different practi- 
tioners, both sets showing a pathological condition of the fifth cervical vertebra, an 
involvement of the bony structure of the vertebra itself. There may be doubt as 
to what the nature of the disease of this bone was, but that it was disease and 
bodily infirmity within the meaning of the policy is clear. The condition bears 
no resemblance to that discussed in Silverstein v. Metropolitan Life Ins. Co., 254 
N. Y. 81, 171 N. E. 914. We have searched the record and find no substantial 
evidence that this condition of disease and bodily infirmity did not contribute to 
the plaintiff’s disability. The physicians sworn by the plaintiff, although testifying 
in answer to hypothetical questions that the fall was the cause of the resulting 
paralysis and disability, were not interrogated upon hypotheses containing the 
undisputed disclosures of the radiographs taken before the fall. On the other 
hand, two physicians who attended plaintiff before the accident gave definite 
opinions that the disease had weakened the vertebra and thus contributed to the 
disability. 

Under these circumstances, the judgment and order should be reversed on the 


law and the facts, and a new trial granted, with costs to the appellant to abide the 
event. 


JONES v. LIFE & CASUALTY CO. OF TENNESSEE. No. 524. 
Supreme Court of North Carolina. Nov. 26, 1930. 
155 Southeastern Reporter 870. 
1. INSURANCE. 


_ Evidence not showing manner of death, beneficiary held properly nonsuited 
in action on policy insuring against death by being struck by vehicle. , 
Insured’s dead body was found on public street, but there was no evi- 
dence from which jury could have found that he had been struck by vehicle 
while walking or standing in street. There were wounds on body showing 
injuries sufficient to have caused death, but no evidence tending to show 
how or by whom these injuries were inflicted. Policy insured against 
death, resulting from bodily injuries, if insured shall be struck by vehicle, 
while insured is walking or standing in public highway. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 
2. INSURANCE. 
In action on accident policy, burden held on beneficiary to show by evidence 
insurer is liable under policy. 
(For other cases see Insurance, Dec. Dig. § 646[6].) 
Appeal from Superior Court, Cabarrus County; Clement, Judge. _ 
Action by Lillie Jones against the Life & Casualty Company of Tennessee. 


From a judgment dismissing the action, plaintiff appeals. 
Affirmed. 


This is an action to recover on a policy of insurance by which defendant agreed 
to pay to plaintiff, as beneficiary, the sum of $1,000, upon the death, during the 
time the policy was in force, of Fred J. Jones, the insured, resulting from bodily 
injuries. 

“If the insured be struck by a vehicle which is being propelled by steam, cable, 
electricity, naptha, gasoline, horse, compressed air or liquid power, while insured 
is, walking or standing on a public highway, which term, Public Highway, as here 
used shall not be construed to include any portion of railroad or interurban yards, 
station grounds, or right of way except where crossed by a thoroughfare dedicated 
to and used by the public for automobile or horse vehicle traffic.” 

From judgment dismissing the action, on motion of defendant at the conclu- 


sion of the evidence for the plaintiff, plaintiff appealed to the Supreme Court. 
B. W. Blackwelder, of Concord, for appellant. 


Hartsell & Hartsell, of Concord, for appellee. 
PER CURIAM. 


[1,2] The dead body of Fred J. Jones, the insured, was found on a public 
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street in the city of Lexington, N. C., about 8 o'clock, on the night of January 9 
1929. The policy sued on in this action was then in force. There was no evi- 
dence, however, at the trial of this action from which the jury could have found 
that he had been struck by a vehicle while walking or standing in the street. There 
were wounds on his body showing injuries sufficient to have caused his death. 
There was no evidence tending to show how or by whom these injuries were 
inflicted. In the absence of evidence tending to show that the insured was struck 
by a vehicle, and that the fatal injuries were thereby inflicted, there was no error 
in the judgment dismissing the action as of nonsuit. The burden was on the plain- 
tiff to show by evidence that defendant is liable to her under the terms of the policy. 
This she failed to do. 
The judgment must therefore be affirmed. 


NORTH AMERICAN ACC. ASS’N v. ADAMS. No. 8486. 
Court of Civil Appeals of Texas. San Antonio. Oct. 29, 1930. 
Rehearing Denied Nov. 26, 1930. 
32 Southwestern Reporter (2d) 525. 
1. INSURANCE. 
Death caused by screw worms developing in nasal cavity from larve of green 
fly held not proximate result of prior accident within accident policy. 

For two weeks after insured was injured he went about his duties, 
and thereafter complained about his nose and sneezed a great deal, and, 
after treatment, physician, 18 days after accident, removed over 100 full- 
grown screw worms from upper nasal cavities and roof of insured’s mouth. 
The doctor swore that the worms and not the accident caused insured’s 
death, and veterinarians swore that eggs deposited by green fly would 
incubate from nine to twenty-four hours after being deposited and were 
usually deposited on wounds or abrasions of skin, or possibly on delicate 
tissues, such as inside of nose or mouth. 

(For other cases, see Insurance, Dec. Dig. § 466.) 


Appeal from District Court, Cameron County; A. M. Kent, Judge. 

Action by Iona M. Adams against the North American Accident Association. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

John H. Mitchell, of La Feria, for appellant. 

J. M. Mothershead and E. L. David, both of Harlingen, for appellee. 

Fiy, C. J. 

This is a suit instituted by appellee against appellant for $630 alleged to be 
due on a policy of insurance against accidents, issued to her husband, Amos A. 
Adams. It was alleged that an accident occurred to said Amos A. Adams, and 
as a result thereof he lost his life. 

The cause was tried by jury, and, upon their answers to special issues sub- 
mitted to them by the court, judgment was rendered against appellant for $996.66. 

[1] There is but one question presented, that of proximate cause, and the 
solution of the question must depend very largely upon the consideration and 
proper application of the facts. The latter are not numerous or complicated. 
Amos A. Adams, a farmer, lived near a railroad track, and on May 8, 1929, left 
his home to go to the headgate to turn on the water to irrigate. He was 66 
years of age, and rode a skittish horse that was nervous about trains. He went 
south from his house along a road which ran between the railroad track on the 
one side and a ditch on the other. While riding along this road, he saw a short 
freight train approaching, and, knowing the fear the horse had of trains, he 
dismounted and held the horse by the bridle reins. The train running at a low 
rate of speed approached, and the horse became restive and excited and pulled 
back with great vigor and backed on the track. The horse was struck by the 
engine, the bridle reins were broken, and Adams was thrown to the ground. The 
latter, in response to a question from his wife, said the horse kicked him on 
the arm, where a bruised place was seen. A Mexican witness of the accident 
however, stated that the horse “kicked” Adams with one of his forelegs. The 
horse was badly hurt and afterwards died. The train was immediately stopped 
and Adams placed thereon. It was then backed to Adams’ house, which was 
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near the track, not more than a mile and probably less distant. The employees 
carried him into the house. He was not unconscious, but in a dazed condition, 
Blood was running from his nose and mouth, and there was a bruise on his right 
arm, which he attributed to a kick by the horse. Adams after the accident went 
about his duties on the farm, although not feeling well, until about two weeks 
thereafter, when he complained about his nose and sneezed a great deal. After 
suffering for two or three days with his nose, it became so painful that his wife 
sent for a physician, who came and administered medicine, but the pain continued, 
and on May 26, 1929, eighteen days after the accident, the doctor was shown a 
worm that had come from Adams’ head when he sneezed. The doctor imme- 
diately investigated and took over a hundred full-grown screw worms from the 
upper nasal cavities and the roof of the mouth. No other doctor examined 
Adams, and he swore that the worms caused the death of the man. It was 
therefore shown by the undisputed evidence that the death was not caused by 
the wounds received at the time of the accident, but by matters occurring over 
two weeks thereafter. Veterinarians swore that the eggs deposited by the green 
fly would incubate in from nine to twenty-four hours after being deposited, and 
were usually deposited on wounds or abrasions of the skin, or possibly on delicate 
tissues, such as the inside of the nose or mouth. It was stated that the screw 
worm reached its maturity in ten days and dropped from the place where it 
had grown to the earth, where it was transformed into a fly, which in turn 
deposited eggs in the continuous wonderful circle of existence. 

[2-6] Proximate cause is usually a question of fact, and, whenever a jury 
has determined the proximate cause of death or injury, such determination will 
be binding on courts, unless it is plainly in violation of common sense, reason, 
and law. Mexican Nat. R. Co. v. Mussette. 86 T’ex. 708, 26 S. W. 1075, 24 L. R. A. 
642. The proximate cause need not be the sole cause, nor the one nearest to 
the injury. Proximate cause is elaborately discussed, and many authorities 
reviewed by this court in the case of Shippers’ Compress Co. v. Davidson, 35 
Tex. Civ. App. 558, 80 S 1032, 1033, and a quotation from that opinion will 
obviate a discussion of the question. This court held: 


“The question then of prime importance is, was the erection of the obstruc- 
tion in the street the direct and proximate cause of the death of W. I. Davidson: 
The proximate cause is not necessarily the one nearest to the event, but the 
primary cause may be the one proximately responsible for the result, although 
it may operate through one or more successive instruments. If the primary 
cause was so linked and bound to the events succeeding it that all together they 
create and become one continuous whole—the one event so operating upon the 
other as to tie the result to the primary cause—the latter will be the proximate 
cause of the injury. If there is some new and independent cause, disconnected 
from the first or original cause, operating in itself, which intervenes to produce 
the result, the chain of sequence will be broken, and the primary fault cannot 
- held to be the direct and proximate cause of the injury. As said in Gonzales 

r. Galveston, 84 Tex. 3, 19 S. W. 284, 31 Am. St. Rep. 17: ‘By “proximate cause” 
we do not mean the last cause, or nearest act to the injury, but such act, wanting 
in ordinary care, as actually aided in producing the injury as a direct and existing 
cause. It need not be the sole cause, but it must be a concurring cause, such as 


might reasonably have been contemplated as involving the result, under the 
attending circumstances 


The evidence dinloont that there was blood on the nose and mouth of 
Adams on May 8, and the presumption might be indulged that it was washed 
off and kept free from blood by the good wife who was ministering to his wants 
and necessities. The presence of blood or any abrasion of the skin was not 
shown after the day of the accident until blood began to flow from the wounds 
inflicted by the worms. It is clear, therefore, that the infestation of the worms 
did not arise from the blood that flowed from the nose on May 8, and there 
is an utter failure to show a causal connection between the blood produced by 
the fall and the deposit of the larve of the flies, and the proof fails to show 
that such deposit was the direct result of the accident when Adams was thrown 
to the ground by his horse. More than two weeks had elapsed between the 
time of the accident and the time when the eggs of the fly must have been 
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deposited. Under the facts, the fly could not have deposited its eggs in the 
very brief space of time elapsing between the accident and the time when Adams 
was lifted from the ground and carried to and deposited in his home. When or 
where the infestation took place is not shown, but it was necessarily not more 
than twenty hours before the larve became worms and caused Adams to sneeze. 
No casual connection was shown between the accident and the attack of the 
worms. If the matter of anticipation could possibly be considered in the case 
of an insurance company, it would have taken all the ingenuity of Poe’s “Angel 
of the Odd” to have imagined such a state of facts as arose in this case. 
The judgment will be reversed, and the cause remanded. 


NATIONAL BENEV. SOC. v. PRICE et al. No. 3890. 
Court of Civil Appeals of Texas. Texarkana. Oct. 30, 1930. 
32 Southwestern Reporter (2d) 683. 
1. INSURANCE. 


Insurance certificate having indemnity for object should be construed liberally 
to that end. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Certificate providing benefits for sickness and death did not relieve insurer 
from liability for sick benefits because insured died from sickness. 7 

Benefit certificate provided that on death of member resulting from 
sickness or accident certain sum shall be paid to beneficiary, and that if 
member is taken with sickness he shall be paid at rate of $40 per month 
during time member is continuously confined in bed. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

3. INSURANCE. 

By-laws of benefit association limiting payment of sick benefit to insured 
personally did not preventgwife of insured who died from sickness from collecting 
sick benefits due insured. 

(For other cases, see Insurance, Dec. Dig. § 589.) 

4, INSURANCE. Sea 

Whether dropsy affecting insured was chronic disease excluded by policy held 
question of fact under evidence showing physician used word “chronic” as mean- 
ing mild. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

5. INSURANCE. 
_ Benefit certificate providing for sick benefits to insured continuously con- 
fined in bed authorized recovery if sickness substantially confined insured to bed. 

(For other cases, see Insurance, Dec. Dig. 525.) 

6. INSURANCE. 
_Insurer could not defeat recovery of sick benefits for failure to give required 
notice, where not pleading failure of any policy requirement. 

(For other cases, see Insurance, Dec. Dig. § 640[4].) 


Appeal from District Court, Bowie County; Geo. W. Johnson, Judge. 

Suit by Mattie M. Price and others against the National Benevolent Society. 
Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Arnold & Arnold, of Texarkana, Ark., and H. H. Taylor, of Texarkana, 
Tex., for appellant. 

Wm. V. Brown, of Texarkana, Tex., for appellees. 

Levy, J. 

Richard Price held a valid benefit certificate in the appellant society, which 
was a benevolent society providing payment of money for “death, sickness or 
accident, occurring while in full standing as a member, viz.: 

“First. Having been named as beneficiary, Mattie M. Price, wife, shall be 
paid upon the death of the above member, resulting from sickness or accident or- 
iginating after he has actually received and accepted this certificate of member- 
ship and occurring within its terms,—after two years, Seventy-five dollars, or 
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“Second. If taken with sickness that begins after sixty days from the date of 
this certificate, the member, if a man, shall be paid at the rate of Forty Dollars 
per month during the time the member is continuously confined in bed, after the 
first five days. 

“Third. If immediately and totally disabled through an accident, etc.” 

On April 26, 1927, Richard Price was taken sick. He died August 26, 1927. 
On June 28, 1928, the death benefit provided in the certificate amounting to $75 was 
paid in full to the beneficiary, Mattie M. Price. Claiming that the society was 
also due to pay sick benefits under the terms of the certificate, Mrs. Mattie M. 
Price, in her individual capacity and as next friend of her minor children, brought 
the present suit for $160, being the amount of sick benefits at $40 a month for 
four months. The appellant filed a demurrer, special exceptions, “and general 
denial. In a trial before the court without a jury, judgment was entered for the 
appellee for the four months’ sick benefits. The evidence in the case is without 
conflict. The following evidence was offered in behalf of the appellee. Mrs. Price 
testified: “Richard Price was sick continually for four months prior to his death 
during which time he was in bed most of the time, and just able to sit up and 
walk around the house a little part of the time during this four months.” The 
attending physician’s report of sickness was sent in to the society on May 6, 1927, 
which stated as far as material, viz.: 

“Report of examination of: Richard Price of Nash, Texas. 

“His age: Forty-one years. 

“When injured or taken sick: April 26, 1927. 

“If sickness, give symptoms, name of disease fully: general dropsy, general 
swelling, heart palpitations, dizziness. 

“Disease acute: No. Chronic: Yes. 

“What part of his work is member able to attend to: None. 

“Is he confined to bed: Yes. 

“Date he did get up: Did not get up except for labored breathing. 

“Date he will get up: Indefinite. 

“When will member probably be able to attend to any part of his work: In- 
definite.” 

After the death of Richard Price, and on May 5, 1928, the following proof of 
attending physician was sent to the society, viz.: 

“How long have you been his medical adviser: Ten years. 

“Did you attend him professionally for last sickness: Yes. 

“Give diagnosis in full (include local and constitutional symptoms) : Swelling, 
large quantity of urine, irritable and irregular heart. 

“Complications: Influenza. 

“Give date and place of your first professional visit to him during final sick- 
ness. Place: Nash, Texas. Date of your last visit: August 25, 1927. 

“Date of death: August 26, 1927. 

“Age at time of death: Fifty-one years. 

“How many times did you visit him: Nine. 

“How many days was the claimant confined to the house during the entire 
interval between your first and last visits: Entire time. 

“How many days was he confined continuously to his bed while you were at- 
tending him: About fourteen days.” 

The appellant offered in evidence the following portions of the certificate: 

“These benefits do not cover the following disabilities or their results, viz:— 
paralysis, diseases of the heart or its organs, tuberculosis, venereal diseases, in- 
sanity, intoxication, or fighting.” 

The by-laws provided: 

“Section 115. In the event of accident or sick benefits pending and unpaid to 
a member who shall die before such payments shall be made to him whether or 
not said death was result of said accident or sickness, his beneficiary, dependents, 
heirs or legal representatives, shall not have the right to claim or be entitled to 
be paid or recover any sickness or accident benefits under said certificate whatso- 
ever, the intent and meaning of sickness or accident benefits being that sickness ° 
or accident benefits shall be paid to the member only, during his lifetime. 

“Section 116. Accident or sick benefits due under a certificate shall be pay- 
able only to the member direct and personally and to no other person whatsoever.” 
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The appellee offered in evidence a letter addressed to her by the claim clerk 
of the appellant, in which was recited that a claim was pending for sick benefits, 
but stating that “it is necessary that we have proof in order to pay benefits to a 
member if they are due them.” 

[1,2] The appellant insists by the first assignment of error that the insured 
died as the result of sickness and the society was not liable under the terms of the 
certificate for both a sick benefit and a death benefit. Having indemnity for its 
object, the certificate of insurance is to be construed liberally to that end. The 
insured was sick for several months with dropsy, and upon the complications of 
influenza, he died. In the facts the certificate allowed the two distinct benefits, of 
sickness and of death. 7 

[3] By the second assignment of error it is urged that the appellee was not 
entitled to recover any sick benefits in view of section 116 of the by-laws of the 
society. The insured was taken sick April 26, 1927, and continued to be sick for 
substantially four months until complications caused his death. It is believed 
that the ruling made in the case of Central Texas Mut. Life Ass’n v. Beatty (Tex. 
Civ. App.) 20 S. W. (2d) 836, is entirely applicable to the point made in the 
present appeal. 

[4] By the third assignment of error it is urged that the certificate by its 
terms exclude “chronic diseases” and that “dropsy” is a chronic disease. As to 
whether or not dropsy, as the insured was affected with it, was a chronic disease 
such as the policy excluded, became a question of fact. The only evidence was 
such as was found in the report of the doctor. This report was made May 6, 1927, 
after the insured was “taken sick on April 26, 1927.” The court was authorized to 
conclude that the doctor, in his report, intended to use the word “chronic” as 
meaning mild as to intensity and as opposed to “acute.” As may be seen from that 
report, the insured had been sick at the date of the report about ten days only. 

[5] The fourth assignment of error presents the point that the evidence does 
not show that the insured was “continuously confined in bed” for the period of 
four months, and therefore the recovery for four months sick benefits was uh- 
authorized. The evident purpose of the certificate, construed as a whole, was to 
indemnify the member for loss occassioned through illness by providing for the 
payment to him of certain benefits while incapacitated for performing labor. In 
that view. it is sufficient that the sickness of the insured substantially confined him 
to bed. Home Protective Ass’n v. Williams, 151 Ky. 146, 151 S. W. 361, Ann. Cas. 
1915A, 260; Hays v. General Assembly American Benev. Ass’n, 127 Mo. App. 
195, 104 S. W. 1141. There was evidence to support the trial court’s finding in 
this respect. 

[6] By the fifth assignment of error it is claimed that the notice of claim for 
sick benefits was not given as required by the terms of the policy. There was some 
evidence going to show notice to the company of the claim for sick benefits. The 
point made must be overruled, because there was no pleading setting up the 
failure of any policy requirement on the part of the plaintiff or insured. 

The judgment is affirmed. 
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AUTOMOBILE 


INSURANCE CO. OF NORTH AMERICA et al v. FOLDS. No. 20378. 
Court of Appeals of Georgia, Division No. 2. Nov. 15, 1930. 
155 Southeastern Reporter 782 
1. INSURANCE. 


Twelve-month limitation for suing on fire policy held not to operate where 
parties entered into agreement for appraisal and proceeded pursuant thereto. 

(For other cases, see Insurance, Dec. Dig. § 622[4].) 
4. INSURANCE. 

Generally, interest is recovegable on loss by fire from time when amount pay- 
able has been made certain and’ has become due (Civ. Code 1910, § 3434). 

(For other cases, see Insurance, Dec. Dig. § 598.) 
6. INSURANCE. 

Insured, under fire policy, held not entitled to recover interest from date of 
fire on amount recovered (Civ. Code 1910, §§ 2549, 3434). 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Error from City Court of Carrollton; J. J. Reese, Judge. 

Suit by W. L. Folds against the Insurance Company of North America and 
others. Judgment for plaintiff, defendants’ motion for new trial was overruled, 
and defendants bring error. 

Affirmed on condition. 

Statement of facts by Jenkins, P. J.: 

This was a suit in two counts against an insurance company on account of 
the destruction of an automobile by fire. The fire occurred March 16, 1922, in 
De Kalb county, Ga. The plaintiff and the company entered into an appraisal 
agreement, and, the appraisers selected by the parties being unable to agree as to 
the loss or upon the selection of an umpire, the plaintiff, a resident of Carroll 
county, procured the appointment of an umpire by the judge of the superior court 
of that county. To this appointment the company took exceptions, which resulted 
in a ruling by the Supreme Court that the appointment was invalid for the 
reason that the courts of De Kalb county had sole authority to appoint an umpire, 
and that the writ of error should be dismissed on the theory that such an appoint- 
ment did not amount to the exercise of a judicial function. Philadelphia Under- 
writers v. Folds, 156 Ga. 773, 120 S. E. 102. Thereafter the insured brought suit 
in the city court of Carrollton, based in part upon the award made by one of the 
appraisers and the umpire thus appointed, and also upon the liability arising out of 
the policy itself. The judge of the city court ruled that the suit on the award 
could not be maintained, on account of the illegal appointment of the umpire, but 
allowed the suit to proceed as an action on the liability on the policy. A judgment 
in that suit in favor of the plaintiff was reversed by this court (Insurance Company 
of North America v. Folds, 35 Ga. App. 720, 135 S. E. 107), on the ground that, 
since an agreement had been entered upon for arbitration, a legal completion of 
such arbitration must be had as a condition precedent to a recovery of the insured, 
in the absence of any allegation that the insurer had refused to permit the ap- 
praisal to be completed; this court further holding that the twelve-month period 
of limitation provided for by the policy did not run during the pendency of the 
appraisement proceeding. 

After the rendition of that decision, the plaintiff proceeded to have an umpire 
appointed by the superior court of DeKalb county, which umpire, together with 
the appraiser selected by the plaintiff, notified the appraiser who had been selected 
by the defendant and the attorneys of the defendant company of the time and 
place of the hearing. In response to this notice, the appraiser appointed by the de- 
fendant, under instructions from defendant’s attorneys, notified the umpire that 
he doubted his authority at that time to take part in the appraisal, but stated that 
he would like to know if the remains of the destroyed automobile would be at 
the appraisal for inspection. The umpire notified the defendant’s appraiser that he 
knew nothing of the whereabouts of the property, and that, as far as he knew, the 
value would have to be determined by records and witnesses, but said that he was 
not sure about that. Neither the insurance company nor its appraiser attended 
the meeting of the appraisers. The umpire and the appraiser selected by the insured 
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entered an award in favor of the insured. The present suit, filed May 15, 1928, in 
two counts, was based (1) upon the award last referred to, and (2) on the liability 
imposed by the policy itself; it being alleged in the second count that the defendant 
company and its appraiser had failed and refused to carry out the agreement to 
appraise. The court sustained a demurrer to the first count, and overruled a mo- 
tion to dismiss the second count. 

The policy provided that the company should not be liable beyond the actual 
cash value of the property; that the insured should, as often as required, exhibit 
to any person designated by the company all that remained of any property des- 
cribed by the policy. The record does not show any demand on the part of the 
defendant company for the production of the wreckage of the automobile at any 
time, but it does appear from the evidence at the trial that, after the appraisers 
had seen it at the time of the first arbitration, it was junked for the price of $3. 
The jury found in favor of the plaintiff in the sum of $775, with interest from the 
date of the fire, and the defendant excepted to the judgment overruling its motion 
for new trial, and raised in various ways three questions: First, whether under the 
evidence the suit on the policy could be maintained in the absence of a valid award 
and appraisement under the agreement which had been entered upon therefor; 
second, whether the present action is barred by the contractual limitation of twelve 
months, or by the statutory limitation of six years; third, if the insurer is liable 
at all, when does interest begin to run on the judgment? 

Smith, Hammond, Smith & Bloodworth, of Atlanta, and Boykin & Boykin, of 
Carrollton, for plaintiffs in error. 

Smith & Millican and Willis Smith, all of Carrollton, for defendant in error. 

Syllabus Opinion by the Court. 

Jenkins, P. J. 

1. Under the previous ruling in this case (35 Ga. App. 720, 135 S. E. 107), a 
suit on the liability imposed by the policy itself could not be maintained pending 
the undisposed of appraisement provided for by the agreement between the parties 
to the contract of insurance, unless it should appear that the defendant had refused 
to permit the appraisement to be legally completed and a valid award made there- 
under. Under the allegations of the petition in the instant suit on the contract, 
and from the evidence submitted in support thereof, it appears that the defendant 
had failed and refused to consummate the appraisement in accordance with the 
terms of the agreement, so as to permit the plaintiff to proceed against the de- 
fendant on the policy itself. 


[1] 2. In the previous ruling in this case it was held that the agreement for 
arbitration operated to toll the limitation provided in the contract, and that the 
period of limitation did not run during the pendency of the appraisement proceed- 
ing. Accordingly, the twelve-month limitation provided for by the contract would 
not have operation, in view of the agreement for an appraisement and the pro- 
ceedings taken in pursuance thereof. 

[2] 3. Irrespective of any question as to the toll of the statutory six-year per- 
iod of limitation by virtue of the appraisement agreement and the proceedings 
thereunder, under the terms of the policy, the loss did not become payable until 
“sixty days after notice, ascertainment, estimate, and satisfactory proof of loss,” 
and the instant suit was filed within six years after the loss became thus payable. 

[3-6] 4. “All liquidated demands, where by agreement or otherwise the sum 
to be paid is fixed or certain, bear interest from the time the party is liable and 
bound to pay them.” Civil Code (1910), § 3434. An account is not to be taken as 
a liquidated demand until the amount due has been expressly or impliedly fixed and 
determined. Rice-Stix Dry Goods Co. v. Friedlander, 30 Ga. App. 312(2), 117 S. 
E. 762, and cases there cited. It is the general rule that “interest is recoverable on 
a loss by fire from the time when the amount payable has been made certain and 
has become due.” 14 R. C. L. 1313, § 486. Accordingly, interest eo nomine can 
only be recovered from the date when the amount of the claim has been liquidated 
and determined. The remedy provided a plaintiff on an unliquidated claim for 
damages under an insurance policy, where the defendant refuses in bad faith to 
pay the amount of the loss within sixty days after demand, is set forth by section 
2549 of the Civil Code (1910). Under this section he may, in proper cases, re- 
cover reasonable attorney’s fees for the prosecution of the case, and not more than 
25 per cent. on the liability of the company as damages for the delay. It follows 
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that the judgment in favor of the plaintiff is erroneous to the extent of the interest 
allowed from the date of the fire on the amount recovered, which necessitates a re- 
versal of the judgment, unless the plaintiff shall write off the accrued interest 
incorporated in the verdict at the time the judgment of this court is made the judg- 
ment of the court below, whereupon the judgment will stand affirmed; otherwise 
reversed. 

5. The evidence authorized the verdict in favor of the plaintiff except for the 
amount of accrued interest as set forth above, and it cannot otherwise be modified 
or set aside for any of the reasons assigned. 

Judgment affirmed on condition. 

Stephens and Bell, JJ., concur. 


PETERSON v. MALONEY (MARYLAND CASUALTY CO., Garnishee). 
No. 28091. 
Supreme Court of Minnesota. Nov. 7, 1930. 
232 Northwestern Reporter 790. 
1. AUTOMOBILES. 


Evidence sustained finding automobile driver was owner’s servant, as respects 
owner’s liability for driver’s negligence. 

Syllabus by the Court. 

The evidence sustains the findings of the court that the driver of the 
automobile here in question was a servant of the White Bear Yacht Club, 
but that, at the time of the accident involved, the car was not being 
operated in the course, nor within the scope, of his employment. 

(For other cases, see Automobiles, Dec. Dig. § 244[26].) 

2. INSURANCE. 

That driver used automobile for purpose other than for which he asked 

owner’s permission held not to release liability insurer. 
Syllabus by the Court. 

Where an automobile accident insurance policy provides that the 
insurance is made available to any person operating the car with the 
permission of the assured, the fact that one so permitted to use the car 
uses it for a purpose other than that for which he asked to use it is held 
not to have released the insurer from tiability under the facts here shown. 
(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Liability insurer by conducting defense with knowledge of facts without 
giving notice it would not be liable for judgment against automobile driver held 
estopped to deny liability. 

Syllabus by the Court. 

By assuming and conducting the defense of the main action both for 
the owner of the car and the driver, with knowledge of all the facts and 
without any notice that it would not be liable for any judgment against 
the driver, the insurer was estopped to thereafter deny liability. 

(For other cases, see Insurance, Dec. Dig. § 388[5]:) 


Appeal from District Court, Ramsey County; G. M. Orr, Judge. 

Action by Alice Peterson, as administratrix of the estate of George Peterson, 
deceased, against Gerald J. Maloney and another, defendants, and Maryland 
eee 4 cos garnishee. From an adverse judgment, the garnishee appeals. 

Affirmed. 

Barrows, Stewart, Jackson & Junkin, of St. Paul, for appellant. 

Orr, Stark, Kidder & Freeman, of St. Paul, for respondent. 

OLSEN, C. 

The Maryland Casualty Company appeals from the judgment entered against 
it as garnishee in the action. 

Plaintiff’s husband, George Peterson, was killed in an automobile accident. 
Plaintiff, as administratrix of his estate, brought suit against Gerald J. Maloney, 
the driver of the car, a small truck, involved in the accident, and against the 
White Bear Yacht Club, the owner of the car, to recover damages for the death 
of her intestate, claimed to have been caused by negligence on the part of 
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Maloney in operating the car. She recovered judgment against Maloney, but 
failed to recover against the White Bear Yacht Club. The Maryland Casualty 
Company, hereinafter referred to as the company, is the insurer of the Yacht 
Club under an accident insurance policy on the car in question. Plaintiff 
garnished the company, and, upon supplemental pleadings, its liability was tried 
before the court and plaintiff recovered judgment. 


The two main questions are presented by the appeal: (1) Whether, at the 
time of the accident, Maloney, the driver of the car, was covered by the terms 
of the insurance policy issued to the Yacht Club by the company; (2) whether 
the company, by assuming the defense of Maloney in the main action, and by 
certain representations made to him, is now estopped to deny that he was covered 
and protected by the terms of the policy. The trial court found in plaintiff’s 
favor on both of these issues. If the evidence sustains the court’s findings on 
either question, the decision and judgment must stand. 


[1] 1. The court found as facts that, at the time of the accident, Gerald J. 
Maloney was a servant and agent of the White Bear Yacht Club, but that the 
car was not then being operated in the course, nor within the scope, of his 
employment. The finding that Maloney was at the time an employee of the 
Yacht Club is challenged. While not decisive of any issue on this appeal, we 
find the evidence sufficient to sustain the findings. The Yacht Club had and 
operated a golf course for its members. It owned and used in that activity the 
small truck involved in this accident. It employed one Mr. Vardon, who had 
charge of the golf grounds, gave lessons, had certain concessions, and had charge 
of the business. Maloney was employed as an assistant to Vardon, to take care 
of the golf grounds, do sodding and repairs on the course, and repair golf clubs. 
While at one place in the record Maloney testified that he was employed by 
Vardon, the reasonable inference, nothing to the contrary appearing, is that 
Vardon, as manager of the golf activity, hired Maloney for the Yacht Club, as its 
employee. 

[2] 2. The coverage clause in the policy of insurance here in question pro- 
vides: “The insurance provided by this Policy is hereby made available, in the 
same manner and under the same conditions as it is available to the named 
Assured, to any person operating, and/or to any other person while riding in, 
and/or to any other person, firm or corporation legally responsible for the 
operation of any of the automobiles described in the Statements, provided the 
use and operation thereof are lawful and with the permission of the named As- 
sured.” The court found as facts that, at the time of the accident, Maloney 
was operating the car with the permission of the White Bear Yacht Club; that 
the use and operation thereof by him were lawful, and that the operation thereof 
came within the coverage provision of the insurance policy above set forth. In 
its conclusion of law, the court held that Maloney was covered by the terms 
f the insurance policy as to this accident. These findings and conclusions are 
challenged as not justified or sustained by the evidence. The specific question 
raised is that the evidence is insufficient to justify a finding that Maloney was 
using the car with the permission of the named assured, the White Bear Yacht 
Club, so as to come within the coverage provision of the policy. Vardon was 
in charge of the golf grounds and the golf business of the Yacht Club. The 
car was furnished for use in that business and was under Vardon’s control. 
He acted as the representative of the Yacht Club in the matter. Maloney was 
his assistant. On two prior occasions Maloney had used the car for his own 
personal convenience after working hours. On each of these occasions he asked 
Vardon if he could use the car to go to see his mother and his doctor, and 
Vardon said “yes.” He then used the car for trips to St. Paul and North St. 
Paul to see his doctor and to visit his mother. On the evening of the accident, 
he again asked Vardon for permission to use the car to go to see his doctor and 
his mother, and Vardon said “yes.” On that evening in question, however, 
Maloney, after having received permission to use the car, did not start out on 
his trip until too late to go to see his doctor or his mother, and used the car 
for other purposes. At the time of the accident he was driving into the city 
of St. Paul, some twelve miles from his place of employment, for personal pur- 
poses of his own. He was on his way to St. Paul, where his doctor had his 
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office, and was traveling the route he would go to the doctor’s office, but, as it 
was then in the middle of the night and the doctor’s office closed, he had no 
intention of going to see the doctor. The question whether he was using the 
car with the permission of the assured under the terms of the insurance policy 
is perhaps close. Not much authority either way is found upon the precise ques- 
tion. 

The insurance under the policy here, and under policies generally used in 
this state, is liability rather than indemnity insurance. Hence, under our prac- 
tice, a plaintiff who seeks to recover damages caused by the operation of an 
insured car may join the insurance company as a defendant in the action, or, if 
not so joined, may, after obtaining judgment against the assured or against one 
covered by the provisions of the policy, proceed by garnishment against the 
insurer. 

’ In construing the provisions of the policy, we start with the well-established 
rule that it is construed strictly as against the insurer and liberally as to the 
insured, and that any ambiguity as to meaning must be resolved in favor of 
the insured. 3 Dunnell, Minn. Dig. (2d Ed.) p. 728, § 4659, and cases cited in 
the notes. Under that rule what constructions are reasonably permissible of 
the policy provision making the insurance available to any person operating 
the car with the permission of the named assured? Should it be held, where 
one asks permission to use a car and names the purpose for which he desires 
to use it, and the owner, without restriction or qualification except as embodied 
in the request, grants permission, that then any use made of the car for any 
other purpose than as specified in the request is not a permitted use under the 
terms of the policy? We do not feel that so narrow a construction of the 
coverage clause should be adopted. There was no time stated here as to when the 
car was to be used or returned. Inferentially it was to be used in the evening 
after working hours. It would not seem that the change or purpose, while 
going to a place where he had stated he was going, would, so far as this insur- 
ance policy is concerned, annul the permissive character of the use of the car. 
The conclusion is that, upon the facts shown, the court was justified in finding 
that, under the terms of the insurance policy, Maloney was using the car with 
the permission of the assured and was covered thereby at the time of the acci- 
dent. 


The case of Dickinson vy. Maryland Casualty Co., 101 Conn. 369, 125 A. 866, 
869, 41 A. L. R. 500, is very similar to the case at bar. There a member of the 
household of the owner of the car granted to a servant of a company in which 
the owner was interested permission to use the car to go to the servant’s home 
to change his clothes. The permission was given with the qualification that the 
servant should “hurry back.” The servant drove part way towards his home, 
stopped at a saloon, and there picked up three acquaintances. The car was 
then driven in a direction away from the servant’s home for more than a mile 
to accomodate his companions, and two more stops were made. On the way 
back from this journey the accident happened. The servant testified that he 
still intended to go to his home if he found he had time to do so; if not, he in- 
tended to return the car to the owner’s garage. The court, in considering the 
policy clause, “provided such use or operation is with the permission of the 
named assured,” said: “Does this language mean the permission to use the car 
or the permission to use the car in a specified manner and for a specified pur- 
pose? These are the two constructions which confront us.’ The court then 
goes on to give the general rules that the contract is to be strictly construed as 
to the insurer, and that, if it is doubtful which of two constructions should be 
adopted, the doubt must be resolved in favor of the insured or the one injured. 
The court, in its well-considered opinion, then adopts the construction that 
permission to use the car brought the user within the terms of the policy at 
the time of the accident, although he was then using the car for a purpose 
different from the one for which he had asked permission to use it. In the 
syllabus to the case in 41 A. L. R. 500, it is stated that such permission “is not 
limited to use of the car for a specified purpose, but extends to any use made 
while the permission lasts.” The opinion sustains that statement. It is true 
that the opinion also states that the deviation from the route to the servant's 
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home was so slight that there should not be attached to it by construction the 
import of annulling the protective features of the policy. But it had already 
construed the policy as stated. 

The case of Frederiksen v. Employers’ Liability Assoc. Corp. (C. C. A.) 26 
F.(2d) 76, is cited by appellant. There permission was granted to one Bryson 
to use the car to go to an early morning funeral. After attending the funeral, 
Bryson used the car to drive around the city with some of his companions until 
noon. In the afternoon he and his companions, without permission, used the car 
to drive to a place 40 miles away, and on the return trip, about 6 o’clock that 
evening, the accident happened. The court distinguishes the case from Dickinson 
y. Maryland Casualty Co. on the facts and holds the insurer not liable. 

[3] 3. Extended discussion of the question of estoppel is not deemed neces- 
sary. The company did take over the defense of the White Bear Yacht Club and 
Maloney in the main action, and conducted the defense for both of them through- 
out. The evidence justifies the findings of the court that it took over and con- 
ducted the defense with knowledge of the facts and on the extent of the permis- 
sion given to Maloney to use the car, and that it at no time disclaimed liability 
until after the trial and return of the verdict. There is evidence to show that 
Maloney was directed by a representative of the company that, if any suit was 
brought and any papers served on him, he was to bring the papers to the com- 
pany’s attorney and he would take care of it, and that Maloney did so. At 
the time the answer was sent to Maloney to be verified, the accompanying 
letter from the company’s attorneys said: “Although there is no obligation upon 
us to do so, we are appearing for you in this case.” And in a conversation with 
one of the attorneys substantially the same statement was made. These state- 
ments appear to lend support to, rather than to militate against the theory of 
estoppel or waiver, for, if the company voluntarily assumed the defense know- 
ing that it was not obligated to do so, an element of estoppel or waiver was 
shown. Our own cases of Tozer v. Ocean Accident & Guarantee Co., 94 Minn. 
478, 103 N. W. 509; Patterson v. Adan, 119 Minn. 308, 138 N. W. 281, 48 L. R. A. 
(N. S.) 184; Mann v. Employers’ Liability Assur. Corp., 123 Minn. 305, 143 N. W. 
794; and Oehme v. Johnson (Minn.) 231 N. W. 817, quite fully cover the sub- 
ject. The case of Sargent Mfg. Co. v. Travelers’ Ins. Co., 165 Mich. 87, 130 
N. W. 211, 34 L. R. A. (N. S.) 491, as well as Mann v. Employers’ Liability 
Assur. Corp., supra, sufficiently show how the company could, by proper notice, 
have avoided any estoppel against it in undertaking the defense of the action. 
The evidence here is sufficient to sustain the court’s findings and conclusion on 
this issue. 

The rules of law as to gratuitous bailments have no application here. 

Judgment affirmed. 

Stone, J. 

I concur in the result. 


COMMERCIAL CASUALTY INS. CO. v. KNUTSEN MOTOR TRUCKING CO. 
Court of Appeals of Ohio, Cuyahoga County. May 5, 1930. 
173 Northeastern Reporter 241. 
1. PRINCIPAL AND SURETY. 

Where two or more become liable for same obligation, although by separate 
contracts, they are, as between themselves, co-sureties, and obligee may enforce 
obligation in entirety against either. 

(For other cases, see Principal and Surety, Dec. Dig. § 62.) 

4. PRINCIPAL AND SURETY. 

Cosurety who paid obligation may sue and recover contribution from other, 
although they were not sureties on same instrument. 

(For other cases, see Principal and Surety, Dec. Dig. § 192.) 

5. INSURANCE. 
_ Where maximum of automobile liability policy involved was greater than 
judgment rendered against insured which it was compelled to pay, insured could 
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recover full amount of loss against insurer, though another policy covered the 
same loss. 


(For other cases, see Insurance, Dec. Dig. § 512%.) 

Action by the Knutsen Motor Trucking Company against the Commercial 
Casualty Insurance Company. To review a judgment in favor of plaintiff, de- 
fendant brings error—[By Editorial Staff.] 

Affirmed. 

E. A. Binyon, of Cleveland, for plaintiff in error. 

Klein, Harris & Diehm, of Cleveland, for defendant in error. 

Vickery, P. J. 

This cause comes into this court on a petition in error to the common pleas 
court of Cuyahoga county, the purpose being to reverse a judgment in favor 
of the Knutsen Motor Trucking Company against the Commercial Casualty In- 
surance Company, in the sum of something over $7,000. 

From the record, arguments of counsel, and the briefs, we learn that the 
foundation of this lawsuit grew out of an accident wherein George Steiner was 
injured by a truck under the control of the Knutsen Company, for which injury 
George Steiner brought an action against the Knutsen Company for damages 
and recovered in that action $12,500. 

The trucks of the Knutsen Company were insured on the twenty :forty basis 
in the commercial Casualty Insurance Company, and it is claimed by the Com- 
mercial Casualty Insurance Company that the Knutsen Motor Trucking Com- 
pany had also an insurance on a twenty-five:fifty basis to cover the same loss 
in the Travelers’ Insurance Company. Whether it did or not is one of the issues 
sought to be raised by the Commercial Casualty Insurance Company in the court 
below and in this court. 

It seems that the Commercial Casualty Insurance Company paid about one- 
half of the judgment that was rendered against the Knutsen Motor Trucking 
Company in the case of George Steiner v. Knutsen Company, and declined to 
pay any more, because it claimed that the Travelers’ Insurance Company was 
liable for this injury in the proportion its insurance bore to that of the Com- 
mercial Casualty Company, and that the Knutsen Company would have to look 
to the Travelers’ Insurance Company for the balance. 

When the Commercial Casualty Insurance Company paid what it thought 
its proper proportion of the judgment, the Knutsen Company, in order to pre- 
vent a levy upon Knutsen’s property, he being responsible financially, had to 
pay the difference between what the Commercial Casualty paid and the judg- 
ment that Steiner had obtained against the Knutsen Company, which it there- 
upon paid and thereafter brought suit against the Commercial Casualty Com- 
pany, under the terms of its policy, to recover what it (the Knutsen Company) 
had been compelled to pay to Steiner on his judgment and for attorney’s fees 
for bringing the suit. 

On the trial of the case below a judgment was rendered in favor of Knutsen 
and against the Commercial Casualty Company for the difference between the 
amount that the Commercial Casualty Company had paid on its liability and the 
face of the judgment in favor of Steiner against Knutsen, and it is to reverse 
that judgment that error is prosecuted here. 

The errors alleged are: First, that the Knutsen Company had concurrent 
insurance with the Travelers’ Insurance Company, and that by virtue of a con- 
tract between them the Knutsen Company was to look to each insurance com- 
pany for the amount, in the proportion that the insurance of each company bore 
to the amount of the judgment that was rendered against it, and that the Trav- 
elers’ Insurance Company was liable to the Knutsen Company for the amount 
sued for in this action, if anybody was, and that the Knutsen Company had no 
right or claim against the Commercial Casualty Insurance Company, and there- 
fore that the judgment rendered in the common pleas court was wrong and 
should be reversed. 

Now it is admitted in this record that the truck that caused the injury to 
Steiner was especially and particularly insured by name in the Commercial Cas- 
ualty Company’s policy; but it is claimed by the Commercial Casualty Insurance 
Company that the policy of the Travelers’ Insurance Company likewise, by a 
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blanket clause, covered all the trucks that were used by the Knutsen Company, 
and therefore, that it was likewise liable and the Knutsen Company should have 
pursued its remedy against the Travelers’ for the balance. 

There is a grave question whether the Travelers’ Insurance Company, in 
addition to Knutsen’s Cleveland property, covered anything more than emer- 
gency trucks, that is, trucks that were used temporarily to take care of added 
or emergency demands by the Knutsen Company—that it covered anything more 
than the emergency trucks and automobiles only. It is admitted that the truck that 
caused the injury was specifically insured in the Commercial Casualty Company’s 
policy, and that it was regularly used. It belonged to a man by the name of Ben- 
son of Canton, Ohio, at the time of this accident, and the policy covered that 
particular truck which was used regularly by Knutsen through Benson. Benson 
was employed regularly by Knutsen, and the policy in question covered this 
particular truck and named Benson so as to insure it particularly. 

The claim made by the plaintiff in error is that it was not liable because 
the policy of the Travelers’ Insurance Company had insured this same truck. 
There was one possible theory of the lawsuit which escaped the attention of 
both sides. Let us assume, for the sake of argument, that the Travelers’ policy 
did cover this truck. Then we have the relationship of the Commercial Casualty 
Company and the Travelers’ Insurance Company as being cosureties to cover 
the same obligation, or the same loss that might occur. 

[1-4] Now it is well-settled law that where two or more parties become liable 
for the same obligation, even though on separate papers in separate contracts, 
as between themselves they are cosureties, and the person who has the right 
to enforce the obligation may enforce it in its entirety against either of the co- 
sureties, and recover a judgment against cither surety and issue an execution 
and collect the whole amount from that one. If he fails to get his entire amount, 
or cannot collect any part of it on account of the insolvency of the cosurety, or 
for any other reason, he may then sue the other and collect the balance, or the 
full judgment, as the case may be, notwithstanding the judgment against the 
other; but a satisfaction or payment by either surety discharges the obligation 
so far as the creditor is concerned, and that creates a relation between the two 
cosureties, so that the one who paid could sue and recover contribution from 
his cosurety or cosureties, even if, as already stated, the contract arose on 
separate obligations, or rather on separate contracts or separate writings. 

I think there can be no question under the law of suretyship that, where the 
same obligation is protected by two companies in separate papers, each or both 
are liable and may be sued, and, perhaps, must be sued, separately, and a judg- 
ment against one does not bar the right to a judgment against the other; 
but full satisfaction against one does bar the right of action against the other; 
and, in the case of satisfaction by either, the one that paid has a right to con- 
tribution against his fellow cosurety. 

[5] Now if the theory of the plaintiff in error is right, that the Travelers’ 
Insurance Company is liable for this obligation, we think in that view of the 
case the plaintiff had the right to pursue his remedy in its entirety against the 
Commercial Casualty Company, and if the Commercial Casualty Company paid, 
it would have a right to contribution against the Travelers’. If, on the other 
hand, the Travelers’ policy does not cover this truck, if this is not an emergency 
truck, and the Travelers’ only purpose was to cover trucks that were called in 
emergencies, then, of course, the Travelers’ would not be responsible, inasmuch 
as this accident was not caused by an emergency truck. 

So, however one looks at the case, we cannot see but that the Commercial 
Casualty Insurance Company was liable, inasmuch as the maximum of its policy 
was greater than the judgment rendered against the Knutsen Company, and 
the Knutsen Company having paid, as it was compelled to under the circum- 
stances, it can recover against the Commercial Casualty Insurance Company for 
the full amount of its loss; it being less than the amount covered in the policy. 
\nd so we can come to no other conclusion than that the court of common pleas 
reached a right conclusion, and that the judgment was properly rendered, and 
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that there is no error that would warrant us in disturbing the verdict and the 
judgment thereon. Therefore the judgment will be affirmed. 

Judgment affirmed. ; 

Sullivan and Levine, JJ., concur. 


WEST v. MacMILLAN et al. (AUTOMOBILE UNDERWRITERS OF 
AMERICA et al., Garnishees). 
Supreme Court of Pennsylvania. June 21, 1930. 
152 Atlantic Reporter 104. 
1. INSURANCE. 


Contracts of insurance against liability are enforceable when insured becomes 
liable for loss or damage against which insurance covenant runs. 

(For other cases, see Insurance, Dec. Dig. § 512.) 

2. INSURANCE. 

Insured cannot ordinarily enforce contract, indemnifying against damage or 
loss, until suffering loss. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

3. INSURANCE. 
Strict indemnity contract may become modified by subsequent acts. 
(For other cases, see Insurance, Dec. Dig. § 144[1].) 

4. INSURANCE. 

Where contract defines liability as indemnity against loss or damage, indem- 
nity covenant is not broken until indemnitee suffers loss covenant covers. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

5. INSURANCE. 

Generally, action cannot be sustained on indemnity contract until indemnitee’s 
liability is discharged by payment before or after final judgment. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

6. INSURANCE. 

Contract of indemnity against loss or damage from given event is not changed 
by following clause prohibiting action until paying loss. 

The “no action” clause does not change the meaning of indemnity and 
has effect only to rewrite what is ordinarily understood by indemnity, 
except as it defines the manner and time for payment. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

7. INSURANCE. 

Where indemnity contract gives indemnitee’s claimant right to sue when in- 
demnitee is insolvent, insolvency alters policy by modifying normal meaning of 
indemnity. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

8. INSURANCE. 

Where indemnity contract takes control and determination of loss from in- 
demnitee by indemnitor assuming defense, indemnitor waives right to demand 
literal enforcement of indemnity contemplated, and indemnitee may sustain action 
when loss is determined by final judgment. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

9. INSURANCE. 

Indemnitor under policy assuming indemnitee’s defense against claim held es- 
topped from denying own liability, though liability has not been paid. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

10. INSURANCE. 

Policy of automobile liability insurance held ambiguous precluding insurer’s 

denial of liability when sued by insured’s judgment creditor because insured had 


not actually paid judgment for damages resulting from his negligence in operation 
of automobile. 


The policy contained, in addition to a “no action clause,” a provision 
that the company agreed to indemnify the subscriber against loss resulting 
directly from use of his automobile, and provided that the company would 
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at its own cost defend suits brought against the subscriber. The company 
exercised its right to defend an action for damages brought against in- 
sured by reason of his negligent operation of his automobile, appearing by 
counsel who conducted the trial. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


11. INSURANCE. 
Contracts should be construed so that dominant purpose of parties is not 
frustrated by technical rules of construction. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
12. INSURANCE. 


Doubtful or ambiguous language of contract, especially of insurance, should 
be interpreted with view to give effect to dominant purpose of parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Appeal from Court of Common Pleas, Philadelphia County; Thomas D. Fin- 
ietter, President Judge. 

Action by James S. West against Margaret F. MacMillan and Thomas Mas- 
Millan, defendants, in which the Automobile Underwriters of America and the 
Automobile Underwriters Insurance Company were summoned as _ garnishees. 
Judgment for plaintiff, and the Automobile Underwriters Insurance Company ap- 
peals. 

Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 

James A. Walker and Maurice Stern, both of Philadelphia, for appellant. 

Thomas James Meagher, of Philadelphia, for appellees. 

KEPHART, J. 

Appellee recovered a judgment for personal injuries, and issued an attachment 
execution, summoning appellant (the insurance company) as garnishee. The lat- 
ter denied liability under the policy because the insured had not actually paid the 
judgment found against him for damages resulting from his negligence in the 
operation of his car. The court below denied appellant’s claim and entered judg- 
ment for appellee. Appellant makes the same contention here which it did in the 
court below—that no liability attaches to the insurer until the insured has actually 
paid the judgment found against him. 

The pertinent clause on which the claim is based is as follows: “No action 
shall lie against the [company] * * * to recover for any loss * * * unless brought 
by the subscriber [the insured] himself, to recover for moneys actually paid by 
him in legal tender of the United States to the satisfaction of a final judgment 
after trial of the issue; and unless such action be brought within two years after 
the occurrence causing the loss or damage, or within two years from such a final 
judgment.” In other words, when the loss has resulted in a judgment, the company 
becomes liable and not otherwise. 

[1-3] Insurance policies may be grouped under two general heads. Those 
which insure against liability, sometimes termed “liability contracts,” and those 
which indemnify against damage or loss or “indemnity contracts.” There is not 
much difficulty with the first class. The policy may be enforced when the insured 
becomes liable for a loss or damage against which an insurance covenant runs. 
Fritchie v. Miller’s Extract Co., 197 Pa. 401, 47 A. 351. The second class is the 
more difficult in determining the liability of the insurer; ordinarily, the insured 
cannot enforce the policy until he has suffered an actual loss (Pfeiler v. Penn 
Allen Portland Cement Co., 240 Pa. 468, 87 A. 623), but there are instances where 
a strict indemnity contract may become modified by subsequent acts. 

[4-9] Where a contract contains a clause defining liability as being an indemnity 
against loss or damage arising or resulting from the happening of a given event, 
the covenant of indemnity is not broken until the indemnitee has suffered a loss 
against which the covenant runs (Wicker v. Hoppock, 73 U. S. (6 Wall.) 94, 99, 
18 L. Ed. 752; Rose & Son v. Zurich General Accident Co., 296 Pa. 206, 145 A. 
813), and, generally speaking, an action cannot be sustained until that liability is 
discharged by payment, whether before or after the final judgment. When such 
clause is followed by a “no action” clause, as quoted above, as in the Pfeiler Case, 
supra, it does not change the meaning of indemnity; the effect of the “no action” 
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clause is to rewrite what is ordinarily understood by indemnity, except as it de- 
fines the manner and time for payment. But where in such an indemnity contract 
a right is expressly given to the indemnitee’s claimant to sue, if and when the in- 
demnitee is insolvent, the happening of that condition, insolvency, alters the charac- 
ter of the policy by modifying the normal meaning of indemnity. Rose & Son y. 
Zurich General Accident Co., supra. Where an indemnity contract contains pro- 
visions by which the absolute control and determination of the loss may be taken 
from the indemnitee by the company’s assuming entire charge of the defense, the 
company waives its right to insist on a literal enforcement of the indemnity con- 
templated by the contract (Malley v. American Indemnity Corp., 297 Pa. 216, 146 
571, 572; Moses v. Ferrel et al., 97 Pa. Super. Ct. 13; Patterson v. Adan, 119 Minn. 
308, 138 N. W. 281, 48 L. R. A. [N. S.] 184), and an action may be sustained by 
an indemnitee when the loss has been determined by final judgment. The reason 
for the above conclusions is that the insurer has voluntarily adopted the insured’s 
liability. Having safeguarded its own interests by ascertaining, through legal 
channels, that a fair loss has been sustained, by its conduct of the trial, it is estop- 
ped from denying its own liability and cannot prevent the indemnitee from re- 
covering, though the indemnitee’s liability has not been discharged by payment. 
One of the material reasons for giving to indemnity its strict definition was to 
establish an actual as well as a potential loss; the trial of the issue enabled this 
to be done. It excluded the idea of fake claims as well as profits; actual loss was 
what the indemnity provided against. It is not necessary that the casualty company 
avail itself of this right of defense. Rose v. Zurich General Accident Co., supra. 
It was shown in the Malley Case, supra, how a final judgment against an individual 
was an actual as well as a potential loss within the meaning of that term in the 
policy. 

The policy now under consideration contains, in addition to the “no action” 
clause, the following: “The company agrees to indemnify the -subscriber * * * 
against loss resulting directly from the manipulation or use of any automobile 
* * * the exchange [the company] will, at its own cost defend, in the name and on 
behalf of the subscriber, * * * suits covered in clauses four and five.” The com- 
pany exercised its right to defend the action for damages, appearing by counsel, who 
conducted the trial. 

[10-12] If the clause concerning the assumption of defense had the effect of 
reducing or modifying the ordinary meaning of indemnity and loss, will the “no 
action” clause add anything to the contract? We stated in the Malley Case: 
“Where the policy, indemnifying insured against loss arising out of legal liability, 
provides that the insured shall immediately notify the company in case of injury 
and the company will defend all suits growing out of injuries, in the name of 
insured [which it did] and insured will not settle any claim without consent of 
the company, it is usually held to be a policy of indemnity against liability. * * * 
and is not a mere contract of indemnity against damages.” Every element men- 
tioned above is present in the case before us, and consequently the rule just 
stated controls. Contracts should be so construed that the dominant purpose of 
the parties is not frustrated by technical rules of construction. 


Doubtful or ambiguous language should be interpreted with this end in yiew, 
and, if necessary, more strongly against the writer (32 C. J. 1147; Krebs v. Life 
Ins. Co., 249 Pa. 330, 95 A. 91, Ann. Cas. 1917D, 1184), and this is especially true 


in insurance contracts. 


At the beginning of the insurance policy the company impresses the fact that 
it insures and indemnifies against loss resulting from the manipulation of any auto- 
mobile to the extent of ten—and—twenty—thousand—dollar limits for any one 
accident: “In addition to these limits, however, the exchange (insurance company) 
will also pay the cost and expense attendant upon the investigation, adjustment 
and settlement of claims, all costs taxed against the subscriber or the bailees in 
any legal proceedings defended by the exchange as provided in condition B, and 
all interest accruing after entry of judgment upon such part thereof as shall not 
be in excess of the exchange’s liability as herein expressed; and such immediate 
surgical relief as is imperative at the time of the accident.” Here is an unqualified 
promise to pay, not only to the limit of the sums first mentioned above, but the 
other items of expense. There is no limit as to time, nor is there any condition 
attached; nor is there anything to indicate to the insured that the advancement ot 
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these amounts would not be speedily paid; but tucked away in the back of the 
under paragraph “S” appears their “no action” clause. It is the joker of the policy 
and has been written out by many Legislatures, including (it was stated at the ar- 
gument) our own; when read in connection with the paragraph just quoted, we 
find that all of these items must be reduced to a final judgment and paid as such 
in legal tender; some of these expenses cannot be included in a judgment, but re- 
covery is limited to the satisfaction of that final judgment, after a trial of the issue. 
When the company will, if ever, pay the other expenses does not appear, yet “no 
action” can be taken therefor. The preceding part of the “no action” clause ties 
the insured to recover for moneys actually paid in the satisfaction of the judg- 
ment. Then “no action lies unless brought within two years after the occurrence 
causing the loss or damage, or within two years from final judgment.” The “no 
action” paragraph and the insurance paragraphs above mentioned, when read to- 
gether, are doubtful and ambiguous, especially in view of the general intent of 
the policy, which is to pay when a loss was actually found to exist. They leave in 
doubt what is to be paid, or when an action may be brought to compel payment. 

Upon a consideration of the policy as a whole, the court below did not err in 
sustaining the insured’s right, and so that of the judgment creditor, to recover 
after the final judgment. 

Judgment affirmed. 


THOMAS INV. CO. v. THOMPSON. 
No. 2479. 
Court of Civil Appeals of Texas. El Paso. Novy. 13, 1930. 
32 Southwestern Reporter (2d) 708. 
1. INSURANCE. 
Policy must be strictly construed against insurer, and liberally in favor of 
insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 
It being doubtful whether automobile theft policy was intended to cover 
theft by bailee, policy is construed in favor of insured. 

Evidence showed that original automobile theft policy excluded 
theft by any person in insured’s service or employment, and ‘also any 
wrongful conversion. By amendments, however, insurance was entended 
to loss while automobile was driven by any authorized person, including 
owner, employee, chauffeur, or hirer. 

(For other cases, see Insurance, Dec. Dig. § 425.) 
4. INSURANCE. 

Whether bailee intended permanently to deprive insured of value or use of 
automobile, warranting recovery under theft policy, Aeld for jury. 

Evidence showed that, when taking automobile in question, bailee said 
she would be gone about thirty minutes, and that automobile was next 
seen by insured thirteen days thereafter in adjoining county, where bailee 
was arrested on complaint for theft, previously sworn to by insured. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 


Appeal from District Court, Howard County; Fritz R. Smith, Judge. 

Suit by Babe Thompson against the Thomas Investment Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Thomas & Coffee, of Big Spring; for appellant. 

Sullivan & Sullivan, of Big Spring, for appellee. 

PELPHREY, C. J. 


Appellee, Babe Thompson, brought this suit in the district court of Howard 
county against appellant, Thomas Investment Company, as attorney in fact for 
Underwriters of Insurance under the Lloyd’s Plan. For the purposes of this 
opinion, the parties will be designated as in the trial court. 

Plaintiff alleged the issuance and a delivery to him of an insurance policy 
(which policy was attached to and made a part of his petition) by defendant; 
that the policy insured him against loss or damage of whatsoever kind and char- 
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acter, nature, or extent, resulting directly or indirectly by theft, robbery, and 
pilferage to a certain 1928 model Oldsmobile sedan; that on or about April 9, 
1929, one Billie Campbell stole the aforesaid automobile, and, after driving same 
out of Howard county and over various parts of West Texas, abandoned same 
at Wink, Tex., where it was recovered by plaintiff; and that the car was dam- 
aged in amount greater than $600, the amount of the policy. 

Defendant answered by general demurrer, special exceptions, and a general 
denial. 


The cause was tried to a jury, and in response to special issues the jury 
found: 

1. That Billie Campbell was guilty of theft by bailee of the car in question. 

2. That plaintiff gave defendant proper notice of his damage. 

3. That the fair market value of the car on April 9, 1929, and prior to the 
time it was taken by Billie Campbell, was $800. 

4. That the fair market value of the car at the time it was recovered and 
returned to plaintiff was $200. 

Judgment was rendered that plaintiff recover the sum of $600, and defendant 
has appealed. 

Opinion. 

Defendant's brief contains two propositions upon which it seeks a reversal: 

1. That the policy of insurance sued on and pleaded by plaintiff specially 
excepted any theft accomplished by wrongful conversion, and that plaintiff's 
petition, alleging that the car was taken from him by “theft by bailee,” was in- 
sufficient on its face to show any liability on defendant’s part; and (2) that the 
evidence, wholly failing to show any intent on Billie Campbell’s part to per- 
manently deprive plaintiff of the value or use of the car, is insufficient to show 
a “theft by bailee.” 

Under the “Schedule of Perils” in the original policy the following pro- 
vision is found: 


“Item 2: Theft, Robbery or Pilferage excluding any theft, robbery, or pil- 
ferage by any person or persons in the Assured’s household, or in the Assured’s 
service or employment whether occurring during the hours of such service or 
employment or not, and excluding also any wrongful conversion, whether it be 
by mortgagoy or vendee in possession under mortgage, conditional sale or lease 
agreement, or otherwise, and excluding in any case other than in case of the 
theft of the entire automobile described herein, the theft, robbery or pilferage 
of tools, repair equipment, motormeters, fire extinguishers, extra tires and/or 
tubes, and/or rims, and/or wheels, and/or spot lights, and/or extra ornamental 
fittings provided there is a specific premium charge made in writing in Item 2 


of the “Scliedule of Coverage” on the preceding page and then only to an amount 
not exceeding the limit therein.” 

Under the heading of “Conditions, Limitations and Agreements,” the fol- 
lowing appears: 


F. This policy does not cover (1) Under either sectidn 1 or 2 of the Sched- 
ule of Perils, and loss, damage or expense while the automobile insured here- 
under is operated, maintained or used (2) beyond the limits of the United States 
(meaning United States proper and not Alaska, Canal Zone and/or its insular 
possessions) and Canada, including, however, while between ports within said 
limits; or (b) for the carrying of explosives not used in connection with the 
operation of the automobile or for other unusual or extra hazardous purposes; 
or (c) for any purpose not specified in Statement 7 of the Schdule of Facts; 
or (d) for rental, hire or livery or for the transportation of passengers for hire, 
and further, this policy shall not cover if the automobile insured hereunder be 
used even for one time for rental, hire or livery or for the transportation of 
passengers for hire.” 

The following amendments were attached to the policy: 

“Assured: Babe Thompson 

“Other conditions remaining the same, the above described Policy is amended 
to read as follows: 


“In consideration of the above premium paid, this policy is intended to cove! 
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assured against loss while car is driven by any person authorized so to do in- 
cluding owner, employee, chauffeur or any one to whom car is rented.” 

And, “in consideration of an additional premium of $ included above permis- 
sion is granted for the automobile described in this policy to be rented, leased 
or used for carrying passengers for compensation while operated and controlled 
by the assured, or by a person regularly employed by him as chauffeur, but not 
otherwise, and, in consideration of this permit, it is a condition of this policy 
that the insurance hereunder shall be reduced at the rate of 2-1/2% of its original 
amount per month during the entire coverage period of the policy and that in 
the event of loss or damage, this company shall not be liable beyond the actual 
cash value of the property at the time thereof nor for any amount greater than 
the amount of insurance remaining in force hereunder on the date of such loss 
or damage. 

“All other conditions, stipulations, warranties and clauses remaining un- 
changed.” 

The first rider or amendment recites that it became effective February 1, 
1929, while the last-mentioned bears the same date. 

Three riders or amendments were attached to the original printed policy. 
One providing for damage to the glass in the car, another granting permis- 
sion to the assured to rent, lease, or use the car for carrying passengers for 
hire while operated and controlled by the assured or by a person regularly em- 
ployed by him as chauffeur, and the last providing that the assured should be 
protected against loss while the car was driven by any person authorized by 
him so to do, including owner, employee, chauffeur, or any one to whom the car 
might be rented. 

The plate glass indorsement is attached to the original policy and then above 
that is attached the second one mentioned, and, lastly, the rider providing that 
the policy shall cover loss to the assured while the car is being driven by any 
one by him authorized so to do. 

It thus appears that the policy as originally printed, was not the contract the 
parties desired to make, and that it became necessary to attach the riders above 
mentioned in order that the contract should express the true contract. 

There appears to be some doubt as to whether the last-quoted rider or 
amendment would protect the assured from loss in case the car was stolen by a 
person to whom he had rented the car and whether this amendment would alter 
the provisions of the printed policy. 

[1] In the construction of insurance contracts, the language being selected 
and used by the insurer to express the terms and conditions upon which it was 
issued, the policy must be strictly construed against defendant, and liberally in 
favor of plaintiff. Wood Ins. § 60; Bills v. Ins. Co., 87 Tex. 551, 29 S. W. 1063, 
20 L. R. A. 706, 47 Am. St. Rep. 121; Goddard v. Ins. Co., 67 Tex. 71, 1 S. W. 
906, 60 Am. Rep. 1; Equitable Life Ins. Co. v. Hazlewood, 75 Tex. 347, 12 S. W. 
621,7 L. R. A. 217, 16 Am. St. Rep. 893; Brown vy. Palatine Ins. Co., 89 Tex. 590, 
35 S. W. 1060. 

[2] The question before us being doubtful, we conclude against the conten- 
tion of appellant and overrule the assignment as to the trial court’s action on 
the general demurrer. 

Appellant further argues that the evidence is insufficient to show an intent 
on the part of Billie Campbell to permanently deprive assured of the value or 
use of the car. 

There is evidence that Billie Campbell stated when she took the car that 
she would be gone about thirty minutes, and the evidence is undisputed that the 
car was next seen by the assured in an adjoining county thirteen days there- 
after, and that, in the meantime, he had sworn to a complaint against her for 
the theft of the car, and that she was arrested in the other county on said charge. 


[3] She denies any intent to deprive assured of the value or use of the car, 
but the jury was not bound to accept her testimony as true, though uncontra- 
dicted. Mitchell v. State, 106 Tex. Cr. R. 397, 292 S. W. 545, and cases cited. 

[4] The question appears to us to be one of fact for the jury to determine, 
under all the facts and circumstances surrounding the transaction. 


Finding no error in the record, the judgment will be affirmed. 
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CASUALTY 


STURGIS NAT. BANK v. MARYLAND CASUALTY CO. 
Supreme Court of Michigan. Dec. 2, 1930. 
233 Northwestern Reporter 367. 
1. INSURANCE. 


Rule that policy will be construed mest strongly in insured’s favor is in- 
applicable, where wording is not insurer’s, but is taken from statute or source 
for which assured is responsible. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Language of burglary policy taken from copyrighted standard policy of 
bankers’ association held not to be extended beyond its plain meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[4].) 

3. INSURANCE. 

No forced meaning will be given words of policy contrary to parties’ obvious 
intent. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

Word “tools” in burglary policy covering forcible entry of bank vault with 
tools referred to burglar’s mechanical tools, not to teller forced by robbers to 
open vault, or to robber’s revolver. 

The policy covered loss by forcible entry into safe or vault and 
felonious abstraction of money or securities therefrom by “use of tools, 
explosives, electricity, gas or other chemicals, while such safe or vault 
is duly closed and locked.” Teller, on refusing to open vault for robbers, 
was struck on head with revolver, and, on revolver being pointed at him, 
he yielded and unlocked vault. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Error to Circuit Court, St. Joseph County; Blaine W. Hatch, Judge. 

Action by Sturgis National Bank against the Maryland Casualty Company. 
Judgment for defendant, and plaintiff brings error. 

Affirmed. 

Argued before the Entire Bench. 

Jacobs & Dresser, of Sturgis, for appellant. 

Stevens T. Mason, of Detroit, and Mason, Alexander & McCaslin, of Grand 
Rapids, for appellee. 

ButzeEL, J. 


This case was presented to the lower court on an agreed statement of facts. 
The main question is, What does the word “tools” mean in a burglary insur- 
ance policy. 

On December 17, 1928, at 12:45 p. m., four thugs entered the Sturgis National 
Bank, plaintiff. All of the customers, together with the employees, with the 
exception of the teller, were forced at the point of guns to lie down on the 
floor of a back room. The teller refused to open the combination of the vault. 
After being struck on the head with a gun butt and then having the gun 
pointed at him, he yielded and unlocked the safe. The bank was insured by 
Maryland Casualty Company, defendant, in the amount of $15,000, which is less 
than plaintiff’s loss. The insuring clause defining burglary and limiting the lia- 
bility of the company is as follows: “Maryland Casualty Company, Baltimore, 
does hereby agree with the Assured. * * * To pay the Assured for loss sus- 
tained by the Assured or by the owner (a), by burglary of money and securities 
feloniously abstracted during the day or night, from within that part of any 
safe or vault to which the insurance under this paragraph 1 applies, by any 
person or persons who shall have made forcible entry therein by the use ot 
tools, explosives, electricity, gas or other chemicals, while such safe or vault 1s 
duly closed and locked.” 

In the stipulated facts of the case, it is stated that the form of policy was 
a standard one; that the insuring clause was copyrighted by the American Bank- 
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ers’ Association of which plaintiff is a member, and was adopted by defendant 
under a license granted by the association. The parties further stipulated: 

“It is the claim of the plaintiff that the said vault and the said safe located 
therein were burglarized within the meaning of the said policy of insurance in 
that the circumstances of this case constitute a forcible entry into the safe by 
the use of tools contending that Walter Reick, though innocent and unwilling, 
and the gun used to intimidate him, were “tools,” in a sense admissible under the 
language of the policy. 

“It is the claim of the defendant that even though it may be true that in 
one sense a person may be figuratively the tool of another, it is clear from the 
language of the policy that this is not the kind of tools which the policy con- 
templates. The tools referred to in the policy are those such as are employed 
by burglars to force an entrance into safes or vaults. 

“It is agreed that if the contention of the plaintiff is correct the plaintiff 
is entitled to a judgment against the defendant for fifteen thousand dollars and 
interest from December 24, 1928, to date of trial at five per cent, per annum. 

“It is agreed that if the contention of the defendant is correct the defendant 
is entitled to a verdict of no cause of action.” 

The lower court rendered a judgment in favor of defendant and found that 
the policy did not cover a loss by robbery such as has been described. This 
is the sole question on appeal. 

It is the claim of defendant that the wording of the policy insures against 
burglary, but not against robbery, and that in any event forcible entry was not 
made by the use of tools, explosives, electricity, gas, or other chemicals, as stated 
in the policy. Plaintiff claims, however, that the safe was burglarized within 
the meaning of the policy, because of the forcible entry of the safe by the use 
of tools in the sense that the cashier was an innocent and unwilling tool of the 
robbers, and also that a revolver is a burglar’s tool. 


[1-3] There are exceptions to the rule that the wording of an insurance 
policy will be construed most strongly in favor of the insured. The rule does 
not apply when the wording is not that of the insurer, but is taken from a statute 
or from some source that the assured is responsible for. In the present in- 
stance the wording was taken from an association to which the insured be- 
longed. It was used under a license from such association by defendant. The 
policy was not one against banditry or robbery. It could not be extended under 
the circumstances beyond the plain meaning of its words. Another exception 
to the rule is that no forced or strained meaning will be given to words that is 
contrary to the obvious intent of the parties. 


[4, 5] The court will not make a new contract for parties under the guise 
of a construction of the contract, when in so doing it will ignore the plain mean- 
ing of words. Scripps v. Sweeney, 160 Mich. 148, 163, 125 N. W. 72; People v. 
Bowen, 187 Mich. 257, 153 N. W. 672. According to Webster’s new International 
Dictionary, a “tool” is first defined as “an instrument of manual operation, as a 
hammer, saw, plane, file, or the like used to. facilitate mechanical operations as 
distinguished from an appliance moved by and regulated by machinery.” It is 
true that it also is given the remote meaning contended for by plaintiff, but 
this is figurative and metaphorical, and does not fit into the context of the 
present contract. When the word is used in conjunction with the words “ex- 
plosives,” “electricity,” “gas,” or other chemicals, it is evident that it refers to 
mechanical tools used by burglars. The policy plainly provided for burglary by 
the use of tools. Burglarious instruments are designated under section 15334 of 
the Complied Laws of 1915 as any engine, machine, tool, or implement adapted 
and designed for cutting through, forcing or breaking open any building room, 
vault, safe, or other depository. The court was correct in stating that no forced 
meaning or construction that could not have been within the minds of the parties 
should be given to the word “tools.” The same reasoning applies to the claim 
that a revolver or gun is a tool. There is a difference between a tool and a 
weapon. The very same question arose in two cases in which defendant’s policy 
was involved. In the case of Maryland Casualty Co. v. Ballard County Bank, 
134 Ky. 354, 120 S. W. 301, 303, the court stated as follows: “It is true that the 
word ‘tool’ has several meanings, and in one sense one person may be the tool 
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of another. In this sense the cashier in opening the safe and in opening the 
inner chest was the tool of the robbers; but, when we read the whole policy, it 
is manifest that this is not the kind of tool that the policy contemplates. It 
is a burglary policy. The indemnity is for all loss by burglary of money, bullion, 
etc., by any person who shall have made entry into the safe by the use of tools 
or explosives directly thereon. Burglars’ tools and explosives are evidently what 
the policy refers to. The insurance is in effect of the sufficiency of the safe 
against the tools and explosives of burglars.” 

In the case of Komroff v. Maryland Casualty Co., 105 Conn. 402, 135 A. 
388, 390, 54 A. L. R. 463, the court stated as follows: “The plaintiff claims, how- 
ever, that the circumstances of this case constitute a forcible and violent entry 
into the safes ‘by the use of tools’; contending that Silver, though innocent and 
unwilling, and the pistol used to intimidate him, were ‘tools’ in a sense admissible 
under the language of the policy. While it is true that, in one sense, a person 
may be the tool of another, it is clear enough that this is not the kind of a tool 
which the policy contemplates. The risk assumed was not against burglary or 
robbery in whatever manner accomplished; the tools referred to are those such 
as are employed by burglars to force an entrance into safes; the insurance is, in 
effect, of the sufficiency of the safes against such tools used by burglars. It 
‘does not extend, as do some more comprehensive policies considered in the 
cases, to loss by ‘holdup’ of the insured or his employees, within which the 
present case might very likely fall.” 

In holding that the plaintiff’s loss did not come within the terms of the 
policy, the lower court was correct. 

The judgment is affirmed, with costs to defendant. 

Wiest, C. J., and Clark, McDonald, Potter, Sharpe, North, and Fead, JJ., 


concur. 


FISHER ect al. v. UNITED STATES CASUALTY CO. 
Supreme Court, Trial Term, New York County. Oct. 28, 1930. 
245 New York Supplement 406. 
1. INSURANCE. 


Agent’s knowledge of falsity of answer in application does not necessarily 
prevent insurance company from asserting defense of breach of warranty. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

2. INSURANCE. 

Breach of warranty under holdup policy by failing to disclose prior loss held 
waived by insurer by requesting examination under oath as provided in policy 
contract. 

On September 4, with apparent knowledge of breach of warranty, 
the insurer wrote a letter to the insured firm reserving the right to in- 
vestigate without waiving this breach. Nearly seven weeks later, the in- 
surer wrote requesting members of insured firm to present themselves 
for formal examination under oath under the provision of the policy con- 
tract. This request justified insured firm in assuming that insurer was 
recognizing the validity of the contract. 

(For other cases, see Insurance, Dec. Dig. § 396[2].) 

Action by David Fisher and Isadore Axelrod, co-partners, trading under 
the name of Fisher & Axelrod, against the United States Casualty Company. 

Judgment for plaintiffs. 

Harry M. Peyser, of New York City (Harris Jay Griston, of New York 
City, of counsel), for plaintiffs. 

William Butler, of New York City (Harold Oakes, of New York City, of 
counsel), for defendant. 

Corii10, J. 


This action is brought to recover on a holdup insurance policy issued by 
the defendant to the plaintiffs. The only question involved in it is whether the 
defendant insurance company waived a false statement on the part of the plain- 
tiffs as to the thirteenth warranty in the insurance policy. The thirteenth war- 
ranty reads as follows: 
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“No. 13. The Assured has never sustained any loss nor received indemnity 
for loss by Burglary, Larceny, Theft or Robbery either at the premises above 
described or elsewhere within the last five (5) years, except as follows (Give 
name of Company, date of loss and amount paid): Loss June 1924—London 
Guarantee and Accident Company Paid $4569.00.” 

The thirteenth warranty was false by reason of the fact that the assured 
had concededly suffered another prior loss for which they had been compen- 
sated by the Royal Indemnity Company. 

[1] They attempt to minimize the effect of this warranty by showing that 
defendant’s agent was aware of this loss or had been put on inquiry concerning 
it. This contention can be of no avail to the plaintiff. 

“The mere fact that the agent had knowledge or information * * * did 
not necessarily affect the right of the defendant to assert and make available 
the defense that there was a breach of warranty if the answer was untrue. That 
was provided against by a provision in the contract.” Kenyon v. Knights Temp- 
lar & Masonic Mut. Aid Ass’n, 122 N. Y. 247, 257, 25 N. E. 299, 301. See also 
Satz v. Massachusetts Bonding & Insurance Co., 243 N. Y. 385, 153 N. E. 844, 
59 A. L. R. 606. 

[2] This leads to the consideration of the attempt of the plaintiffs to avoid 
the effect of the breach of warranty by reason of the conduct of the insurer 
after the loss. On September 4, 1926, with apparent knowledge of plaintiff’s 
breach of warranty, the defendant wrote to plaintiffs as follows: 

“In view of an apparent breach of warranty discovered in the course of our 
investigation of the above entitled loss we are compelled to reserve all our rights 
under the policy with regard thereto. Please take notice that pending an early 
decision as to our final attitude on the question as to assuming the burden 
of our case, we are proceeding entirely without prejudice to our right to disclaim 
liability by reason of the said breach of warranty, or for any other reason.” 

On October 21, 1926, or nearly seven weeks later, defendant wrote to plain- 
tiffs as follows: 

“Will you kindiy present yourselves at this office on the 29th day of October, 
at 2 P. M., to submit to an examination under oath, as provided for under Special 
Agreement No. 9 of our policy contract.” 


Plaintiffs presented themselves as requested and were examined under oath. 
But on the 16th of November, they were notified that by reason of their failure 
to disclose the loss by the Royal Indemnity Company under an earlier policy, the 
defendant chose to consider the policy void from the date of issue. 


Does the letter of October 21, 1926, and the compliance by plaintiffs of the 
conditions then laid down, constitute a waiver of the breach of warranty? De- 
fendant argues that the nonwaiver letter of September 4 gave it full latitude 
of investigation and the subsequent letter of October 21 must be read in the 
light of the reservation contained in the earlier letter. The defendant un- 
doubtedly had a right on September 4 to continue its investigations without 
prejudicing its rights to a later disclaimer of liability, even though it knew on 
that date of a breach of warranty. The expression of the existence of such a 
breach in the singular, in view of the knowledge of the untruthfulness by its 
agent of the warranty with respect to other insurance, leads to the inference that 
the warranty mentioned referred to the prior Royal Indemnity loss. The knowl- 
edge of such breach might not have seemed sufficient to the defendant to base 
an avoidance, either by reason of unfairness to the insured, in view of the fact 
that its agent knew of the breach, or by reason of the fact that it desired to 
fortify itself with more potent reasons for rejection. Then, too, it may have 
felt that plaintiffs’ misrepresentation at the time of the contract, while prac- 
tically, although not legally, material, might be a mere lack of candor, but never- 
theless justified investigation because it might be a cover for more serious 
breaches or unconscionable acts. After seven weeks’ examination, defendant 
apparently found nothing more, and instead of definitely disclaiming liability, 
as it might well have done, it requested an examination under oath. “under 
Special Agreement No. 9 of our policy contract.” Surely, the examination was 
not necessary to establish the truth or falsity of the thirteenth warranty. If 
it was required to discover the existence of other breaches, none were disclosed 
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by the examination and none other was urged upon rejection of the claim. 
When, therefore, the plaintiffs were requested to submit to an examination 
under oath, as provided in “our policy contract,” they were justified in assuming 
that the defendant was recognizing the validity of the contract and not disaffirm- 
ing it. 

The type of investigation referred to in the nonwavier policy clause was 
an informal and ex parte investigation and not a formal examination under the 
terms of the policy. 

Furthermore, if the defendant desired to examine plaintiffs formally under 
oath, in accordance with the provisions of the policy, it should have reasserted 
the nonwaiver alleged in the letter of September 4, which did not cover a situa- 
tion of this character. 

[3, 4] The law as to what constitutes a waiver was laid down by the Court 
in Kiernan v. Dutchess County Mutual Insurance Co., 150 N. Y. 190, 194, 44 N. E. 
698, 699, and Walker v. Phoenix Insurance Co., 156 N. Y. 628, 51 N. E. 392. While 
that doctrine and the doctrine of equitable estoppel are often confused in insur- 
ance litigation, there is a clear distinction between the two. A “waiver” is the 
voluntary abandonment or relinquishment by a party of some right or advantage. 
Draper v. Oswego County Fire Relief Association, 190 N. Y. 12, 15, 82 N. E. 755. 
As stated by Judge Vann in Kiernan y. Dutchess County Mutual Insurance Com- 
pany, supra: 

“The law of waiver seems to be a ‘technical doctrine, introduced and ap- 
plied by courts for the purpose of defeating forfeitures” * * *” 

As the doctrine of waiver is to relieve against forfeiture, it requires no con- 
sideration for the waiver, nor any prejudice or injury to the other party. Kier- 
nan v. Dutchess County Mutual Insurance Co., supra. Therefore it seems to 
me that although there was a breach of warranty on the part of the plaintiffs, 
nevertheless that breach had been waived by the insurance company after it 
was fully aware of the breach, and under all the circumstances plaintiffs are 
entitled to judgment for the amount demanded in the complaint, together with 
costs and interest. Thirty days’ stay and sixty days to make a case. 
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MISCELLANEOUS 


COLLEGE SILK THROWING CO. v. AMERICAN CREDIT INDEMNITY 
CO. OF NEW YORK. No. 4288. 
Circuit Court of Appeals, Third Circuit. Aug. 21, 1930. 
43 Federal Reporter (2d) 668. 
1. INSURANCE. 

Whether failure of insured under credit policy to deduct for merchandise re- 
turned by insolvent customer and representation that insured had no security con- 
stituted misrepresentation, concealment, or fraud, held question for jury. 

The preliminary statement of claim was filed in the amount of $4,- 

056.96, and represented that the debtors were not entitled to any credit or 

set-off against this amount, and like statement was filed in subsequent no- 

tification of claim to the insurer. However, insured, prior to filing of the 
notification of claim, had received or had returned to it, from its insolvent 
customer, a large quantity of merchandise, valued at $1,700. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) ’ 

2. INSURANCE. 

Fraud in action on policy must be established by preponderance of clear and 
satisfactory evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from the District Court of the United States for the District of New 
Jersey; William Clark, Judge. 

Action by the College Silk Throwing Company against the American Credit 
Indemnity Company of New York. From an adverse judgment, plaintiff appeals. 

Reversed and remanded. 

F. M. P. Pearse, of Newark, N. J., for appellant. 

Walter J. Rosston, of New York City, for appellee. 

Before Buffington and Davis, Circuit Judges, and Johnson, District Judge. 

Jounson, District Judge. 

The plaintiff, a New Jersey corporation, brought an action at law against the 
defendant, a New York corporation, on a policy of credit insurance, issued May 
26, 1927, to the plaintiff to protect it against losses sustained through the insolvency 
of customers on sales of silk between May 1, 1927, and May 30, 1928. The losses 
alleged to have been sustained aggregated $23,602.75. The case was tried by the 
court and a jury, and a verdict was rendered for the defendants, on which judg- 
ment was directed to be entered, whereupon this appeal was taken. 

The policy of insurance in question guaranteed the College Silk Throwing 
Company against losses not exceeding $28,766.25 due to the insolvency of persons 
to whom it sold goods between May 1, 1927, and April 30, 1928. The material 
part of the policy provides, as follows: 

“False warranty, misrepresentation, concealment, or fraud in obtaining this or 
any policy of credit indemnity heretofore issued by the company to the indemnified, 
or in any notification of claim or statement of claim filed under this or any other 
policy, or in the proof or adjustment of any claim for loss under this or any other 
policy, shall void this policy from its beginning and the premium paid shall be 
forfeited to the company. 


On December 30, 1927, the plaintiff filed with the defendant a preliminary 
statement of claim in the amount of $4,056.96, representing that the debtors are 
not entitled to any credit or set-off against this amount, and on December 19, 
1927, the plaintiff filed with the defendant a notification in writing of the alleged 
loss of $4,056.96 claimed to have been sustained by the plaintiff by reason of the 
bankruptcy of the Franklin Silk Mills of Patterson, N. J., on December 19, 1927, 
which amount plaintiff in its notification stated was then due from the Franklin 
Silk Mills without any guaranty or security for the indebtedness held by the 
plaintiff for silk sold and delivered by the plaintiff to the Franklin Silk Mills. 
Prior to the filing of the notification of claim, the plaintiff had received, or had 
returned to it, from the Franklin Silk Mills, a large quantity of merchandise, 
valued at $1,700. 


The defendant contends that the plaintiff was guilty of misrepresentation, con- 
cealment, and fraud in presenting its notification of claim of $4,056.96 in which it 
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Stated the plaintiff had no guaranty or security, and concealed from the defendant 
the fact that the plaintiff had received on this claim of $4,056.96 a large quantity 
of merchandise from the Franklin Silk Mills, and for this fraud the defendant 
iurther contends that the policy became void from the beginning, and the plaintiff 
cannot recover any amount in this suit. 

The plaintiff contends that the guaranty or security referred to in the policy 
of insurance relates to a written guaranty and security and not to a case where 
goods have been returned, and therefore the defense of misrepresentation, con- 
cealment, or fraud in the statement of claim, the whole policy became void from 
been stricken out as a defense. The plaintiff further contends that, if there were 
misrepresentations, concealment, and fraud in the statement of claim, it would not 
void the policy with respect to the other items of claim. 

{1] Under the policy of insurance, if there were any misrepresentations, con- 
cealment, or fraud in the statement of claim, the whole policy become void from 
the beginning, and the plaintiff could not recover any sum under the policy. There- 
fore, under the pleadings and the evidence in this case, the only question of fact 
was whether there were misrepresentation, concealment, and fraud in the making 
of the plaintiff’s statement of claim, and this, under all the evidence, was a ques- 
tion of fact for the jury. 

The plaintiff did receive from the Franklin Silk Mills a large quantity of mer- 
chandise of the value of $1,700, but in the preliminary statement of claim the 
plaintiff made no deduction or set-off for this amount of merchandise returned, 
nor did it make any reference to the same, or deduction in the later statement of 
claim. This merchandise returned may be considered a guaranty or security for at 
least part of the claim against the Franklin Silk Mills, and it became a question 
of fact for the jury to determine whether the failure to state this fact in the 
statement of claim amounted to misrepresentation, concealment, or fraud under 
the policy of insurance, and the court below was correct in refusing to strike out 
this defense as a matter of law. 

[2, 3] The important question arises from the assignment of error to the 
charge of the court on the weight of the evidence necessary to sustain the defense 
of fraud. The learned District Judge, among other things, charged as follows: 

“One term of the contract says: ‘False warranty, misrepresentation, conceal- 
ment or fraud, in any notification of claim or statement of claim under this or 
any other policy shall void this policy from its beginning.’ 

“That, gentlemen, is the principal issue for you to consider in this case. 

“The defendant has set it up by way of defense and therefore must show it by 
the preponderance of the evidence; that there was misrepresentation, concealment, 
or fraud? 


“‘Preponderance’ is not a fancy word; it simply means ‘Superiority in weight, 
influence, or force.’” 

The court instructed the jury that the defense of misrepresentation, conceal- 
ment, or fraud must be shown by a preponderance of the evidence; in this the 
court was in error. This defense must be established by a preponderance of clear 
and satisfactory evidence. The defense must be established, not only by a pre- 
ponderance of evidence, but by a preponderance of evidence that is clear and 
satisfactory. ; 

In Suravitz v. Prudential Insurance Company of America, 261 Pa. 390, 104 A. 
754, it is held that fraud must be established by a preponderance of evidence that 
is clear and satisfactory. In Williams v. Penn Mutual Life Insurance Company 
(C. C. A.) 27 F.(2d) pages 1, 3, it was said that “fraud is never presumed, and 
the burden was on appellant to prove it with reasonable certainty by a preponder- 
ance of convincing evidence.” 

For failure to instruct the jury that the defense of fraud must be established 
by a preponderance of evidence that is clear and satisfactory, a new trial must be 
awarded. The judgment of the District Court is reversed, and the case is remanded 
for a new trial in accordance with this opinion. 

Reversed. 





Grand Lodge, A. O. U. W. v. Adair 


GRAND LODGE, A. O. U. W., et al.:v. ADAIR. 
Nos. 234, 245. 
Supreme Court of Arkansas. Nov. 17, 1930. 
32 Southwestern Reporter (2d) 430. 
2. INSURANCE. 

Where governmental department is under duty to examine fraternal bene- 
yolent association and report result to proper official under duty to take neces- 
sary action under report to protect membership, remedy so provided is ex- 
clusive of receivership. 

(For other cases, see Insurance, Dec. Dig. § 708.) 

6. INSURANCE. 

Where fraternal benevolent association discontinues business, Attorney Gen- 
eral upon report from insurance commissioner may proceed to liquidate its affairs 
(Crawford & Moses’ Dig. § 6111). 

(For other cases, see Insurance, Dec. Dig. § 707.) 

7. INSURANCE. 

Where insurance commissioner proceeded under statutes to protect mem- 
bers of fraternal benefit society and approved contract to sell insurance business, 
chancery court Aeld without jurisdiction of member’s suit for receiver (Crawford 
& Moses’ Dig. §§ 6110-6112; Gen. Acts 1921, p. 472, § 3). 

Insurance department, after an examination, determined that there 
was a deficiency in the reserve and funds of a fraternal benefit society, 
and directed that immediate steps be taken to protect interests of the 
policyholders. The board of directors, pursuant to such recommendation, 
agreed with named insurance company that latter should take over and 
reinsure policies or membership certificates in consideration of transfer 
of all assets. Contract was approved by the insurance department. 
Under Acts 1917, p. 2087, §§ 24, 25 (Crawford & Moses’ Dig. §§ 6110- 
6112), insurance department is vested with power of visitation and exam- 
ination into the affairs of any fraternal beneficiary association or society 
and, under certain conditions, is authorized to present facts to Attorney 
General, who may institute quo warranto proceedings to wind up affairs 
of society. Section 25 provides that no application for appointment of 
receiver for any such domestic society shall be entertained by any court 
unless the same is made by the Attorney General. 

(For other cases, see Insurance, Dec. Dig. § 708.) 

Mehaffy, J., dissenting. 

Prohibition to Phillips Chancery Court; A. L. Hutchins, Chancellor. 

Original proceeding by the Grand Lodge, Ancient Order of United Work- 
men of Arkansas, for a writ of prohibition to be directed to A. L. Hutchins, 
Chancellor of the Phillips Chancery Court, to prohibit further proceedings in 
the case of Fred Adair against the Grand Lodge Ancient Order of United Work- 
men of Arkansas and others. 

bing of prohibition awarded, and order appointing receivers in pending case 
vacated. 

A. J. Demers, Bruce T. Bullion, and Duty & Duty, all of Little Rock, for 
appellants. 

Martin & Martin, of Little Rock, for appellee. 

Smiru, J. 

On October 13, 1930, Fred Adair filed a suit in the Phillips chancery court 
against the Grand Lodge, Ancient Order of United Workmen of Arkansas, here- 
inafter referred to as the A. O. U. W. or as the order, and its executive officers 
and board of directors, the allegations of which are to the following effect: 

The A. O. U. W. is a fraternal benefit society, which has, for many years, 
conducted a life insurance business, in addition to its fraternal work. The insur- 
ance branch of its business is solvent, and if all of its assets derived therefrom 
were properly accounted for a large surplus fund would be on hand. 

The order, by its constitution and by-laws, is managed and controlled by the 
Grand Lodge of said organization, the members of the Grand Lodge being 
elected by the subordinate lodges and certain officers designated by the consti- 
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tution and articles of incorporation. When the Grand Lodge is not in session, 
the governing body is the board of directors, a body composed of seven members, 
who have the general management and control of all business matters. The 
members of this board, with their official titles, were named and they were made 
parties to the suit in their official capacity. 

On August 30, 1930, the board of directors of the A. O. U. W. contracted 
with the National Standard Life Insurance Company, hereinafter referred to as 
the insurance company, to sell all the insurance assets belonging to the order, 
and a copy of this contract is attached to the complaint as an exhibit thereto 
and made a part thereof. This contract has been approved by the insurance 
commissioner of the state of Arkansas, his approval thereof being indorsed on 
the contract. A copy of the resolution of the board of directors authorizing 
the sale was attached to the complaint and made a part thereof. 

Plaintiff is one of the members carrying insurance in the order, and alleged 
that no notice of the proposed sale was given to him or to any other member, 
and that no action had been taken by the Grand Lodge authorizing the sale. 
The board of directors were without authority to sell the assets of the order in 
bulk, their only authority being to manage the affairs of the order in carrying 
out the purposes for which it was organized. 

It was further alleged that the board of directors had delivered to the insur- 
ance company all the assets of the insurance branch of the order, and that the 
insurance company has moved a portion thereof out of the state of Arkansas, 
and are preparing to deliver all the books and records of the order to the 
insurance company. That by the contract of sale the order has abandoned its 
business as an insurance organization and there is no one in authority to take 
charge of its assets. 

Wherefore, it was prayed that a receiver be appointed to take charge of the 
books and records now in the hands of the board of directors, and “that said 
receiver be authorized and directed to institute such suit or suits as may be 
necessary looking toward the recovery of all assets of the Ancient Order of 
United Workmen in its insurance branch, to the end that this plaintiff and all 
other parties in interest may be fully protected,” and for all other proper relief. 

The sales contract, made an exhibit to the complaint, hereinabove referred to, 
which was designated as a reinsurance contract, contains the following recitals: 
The A. O. U. W. was organized and chartered and is being operated under the 
fraternal benefit laws of the state of Arkansas. The insurance company was 
organized and chartered and is transacting business as a legal reserve life 
insurance company under the laws of the state of Texas. 


The insurance department of the state of Arkansas has ascertained and 
declared that there is a deficiency in the reserve funds of the A. O. U. W., and 
has directed that immediate steps be taken to protect the interests of the policy- 
holders. 

The board of directors of the A. O. U. W. has resolved and determined that 
it is to the best interests of the certificate holders to reinsure the business and 
the policies held by its members. It was agreed that the insurance company 
should “take over and reinsure such policies or membership certificates,” with 
the option “to exchange their certificates or policies for any form of life policies 
issued by the National Standard,” and in consideration of this obligation it was 
further agreed that “The A. O. U. W. shall turn over to the National Standard 
the original applications .and all records pertaining to the certificate or policy 
holders, together with all books, records, supplies, stationery, furniture, fixtures. 
apparatus, appurtenances and every item of value and property belonging to and 
used in the conduct and management of the insurance business of the A. O. U. W.” 

Upon presenting this complaint to the chancery court, an order was made 
in which three citizens were named as receivers, who were directed to take into 
their custody the books and records in the hands of the board of directors and 
that they (the receivers) “shall make and file in the office of the clerk of said 
court, a complete inventory of all property that may come into their hands as 
such receivers, with all reasonable dispatch.” It was further ordered, “That 
said defendants and each of them do deliver to said receivers the said property 
and every part thereof,” and that the receivers make report of their proceedings 
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under this order, with such recommendations touching the further disposition of 
the property as they may think best to subserve the welfare of all parties in 
interest. 

Upon being advised that this order had been made, the defendants gave 
notice that they would present a motion for the dissolution of the receivership, 
and this was done. A demurrer to the complaint was also filed, in which it was 
alleged “that the complaint does not state facts sufficient to constitute a cause 
of action against the defendants, within the jurisdiction of this court.” 

The demurrer was overruled, as was also the motion to dissolve the receiver- 
ship, whereupon this proceeding was instituted to prohibit the chancery court 
from further proceeding, upon the ground that it was without jurisdiction to do 
so. A response has been filed on behalf of the court, in which jurisdiction is 
asserted. 

It is conceded that the A. O. U. W. is a fraternal benefit association and, as 
such, within the purview of Act No. 462 of the Acts of 1917 (volume 2, Acts 1917, 
p. 2087), which is entitled “An Act pertaining to the regulation and incorporation 
of Fraternal Beneficiary Associations, Societies or Orders, and other matters 
pertaining thereto, and repealing all laws and parts of laws in conflict therewith,” 
which act appears as section 6068 et seq., Crawford & Moses’ Digest. 

Section 24 of this act appears as sections 6110 and 6111, Crawford & Moses’ 
Digest, and reads as follows: 

“Sec. 6110. The insurance department, or any person he may appoint, shall 
have the power of visitation anad examination into the affairs of any domestic 
society. He may employ assistants for the purpose of such examination, and he, 
or any person he may appoint, shall have free access to all the books, papers 
and documents that relate to the business of the society and may summon and 
qualify as witness under oath and examine its officers, agents and employees or 
other persons in relation to the affairs, transactions and condition of the society. 
The expense of such examination shall be paid by the society examined, upon 
statement furnished by the insurance department, and the examination shall be 
made at least once in three years. 

“Sec. 6111. Whenever after examination the insurance department is satisfied 
that any domestic society has failed to comply with any provisions of this act, 
or is exceeding its power, or is not carrying out its contracts in good faith, or is 
transacting business fraudulently; or whenever any domestic society, after the 
existence of one year or more, shall have a membership of less than 400 (or 
shall determine to discontinue business), the insurance department may present 
the facts relating thereto to the Attorney General, who shall, if he deem the 
circumstances warrant, commence an action in quo warranto in a court of com- 
petent jurisdiction, and such court shall thereupon notify the officers of such 
society of a hearing, and if it shall then appear that such society should be closed, 
said society shall be enjoined from carrying on any further business, and some 
person shall be appointed receiver of such society, and shall proceed at once to 
take possession of the books, papers, moneys and other assets of the society, and 
shall forthwith, under the direction of the court, proceed to close the affairs of 
the society and to distribute its funds to those entitled thereto. No such pro- 
ceedings shall be commenced by the Attorney General against any such society 
until after notice has been duly served on the chief executive officers of the 
society and a reasonable opportunity given to it, on a date to be named in said 
notice, to show cause why such proceedings should not be commenced.” 


Section 25 of the act appears as section 6112, Crawford & Moses’ Digest, 
which reads as follows: 


“Sec. 6112. No application for injunction against, or proceedings for the 
dissolution of, or the appointment of a receiver for any such domestic society or 
branch thereof shall be entertained by any court in this state unless the same 
is made by the Attorney General.” 

It will be observed that the complaint, the allegations of which have been 
fully set out, contains no charge that either the insurance department or the 
Attorney General of the state has failed or refused to perform any of the duties 
imposed by the act from which we have quoted. On the contrary, it affirmatively 
appears, from the recitals in the exhibit to the complaint, that the insurance 
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department has discharged the duty imposed by section 6110, Crawford & Moses’ 
Digest. The examination there provided for was made, and, as a result of this 
examination, it was found and declared that “there is a deficiency in the reserve 
and funds of the Ancient Order of United Workmen,” and it was ordered and 
directed by the Insurance Department “that immediate steps be taken to protect 
the interests of the membership or the policyholders of the society.” It there- 
fore affirmatively appears that it was the discharge of the duty imposed upon the 
insurance department which precipitated the sale to the insurance company. 

It is insisted that this sale was unauthorized and, therefore, void. But this 
contention is answered when section 3 of Act No. 493 of the Acts of 1921 is 
consulted (General Acts 1921, p. 472). That section reads as follows: “Sec. 3. Any 
stock, mutual or assessment insurance company or association organized under 
the laws of this state may consolidate or merge with any insurance company 
or association authorized to transact business in this state; and any such domestic 
insurance company or association may reinsure in any insurance company or 
association authorized to transact business in this state any single risk or part 
of any single risk or risks which it may assume; but no insurance company or 
association shall have the power to reinsure its entire outstanding business or 
any part of its risks, other than a single risk, or to merge or consolidate with 
another company or association, until the contract therefor, duly authorized by 
the boards of directors or members, shall be submitteed to the Insurance Com- 
missioner and be by him approved as protecting fully the interests of all! policy 
holders. And the Insurance Commissioner shall have full power to make such 
investigation as he deems necessary of the affairs of both companies interested 
in such reinsurance agreement or merger before approving or disappoving same; 
provided, this section does not apply to farmer’s mutuals.” 

[1] There is no conflict between section 6088, Crawford & Moses’ Digest, and 
the act of 1921; as the former relates to mergers and consolidations of two 
fraternal benevolent associations, which did not occur here. If there were a 
conflict, the act of 1921 would govern, as it is the last enactment. 

The writ of prohibition is prayed upon the ground that the action can be 
maintained only by the Attorney General, and the question presented for decision 
is, therefore, whether this action may be maintained by one whose only interest 
is that of a beneficial member holding a policy of insurance. The decision of this 
question involves the consideration and construction of the sections of the act of 
1917 above quoted. 

It may be first said that the act of 1917, supra, is not a novelty in legislation. 
It is said in the brief of counsel for petitioners that this is the act which is com- 
monly known as the New York Conference Bill, and that it has been enacted by 
the Legislatures of thirty-seven states, and that its purpose is to secure uniform 
legislation in the supervision and control of fraternal benefit societies, such as 
the A. O. U. W. 

The constitutionality of the act is not questioned, but it has uniformly been 
held constitutional in all the cases where the question was raised, upon the theory 
that it was a valid exercise of the right of the states to determine the powers relat- 
ing to the government of corporations and the method of administering and clos- 
ing them. 

We have had two cases, in both of which the constitutionality of the act was 
assumed, without any discussion of that question. State v. Knights of Pythias, 


157 Ark. 266, 247 S. W. 1068; Knights of Pythias v. Reinberger, 168 Ark. 77, 269 
S. W. 41. 


The first of these two cases was a suit brought by the Attorney General, under 
the authority of section 6111, Crawford & Moses’ Digest, to wind up the affairs of 
a fraternal benevolent association, and while the relief prayed was not granted, 
his authority to bring the suit was expressly recognized and the relief prayer was 
only denied because the testimony did not establish the allegations of his bill. 


Our act of 1917 is similar to, and in many respects identical with, the legisla- 
tion of other states relating to these fraternal benevolent associations, and this 
attempted uniform legislation has had uniform construction by the courts which 
have construed it, at least so far as the question here involved is concerned. 

[2] This construction is to the effect that, where the duty of examination and 
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supervision is imposed upon a department of government, with directions to report 
the result of the examination to the Attorney General, upon which official the duty 
is imposed to take such action as may be necessary, under the report, to protect 
the membership of the order, an exclusive remedy is provided, and an individual 
member has no authority, in his own name, to ask for a receivership. 

[3-5] We have not heretofore been called upon to decide this exact question, 
but we have recognized the principle which other courts have applied. We have 
here a legislative scheme, which numerous other states have also adopted, for the 
government of associations of the kind of the A. O. U. W., and a remedy provided 
whereby the greatest protection may be afforded the membership of such associa- 
tions. A special department and a state official are clothed with special duties 
and powers to invoke the aid of courts of general jurisdiction in the discharge 
of these duties. In the case of Wallace v. Hill, 135 Ark. 353, 205 S. W. 699, 701, 
it was said: “It is a well-established rule, that has been often adhered to by this 
court, that where a court exercising general jurisdiction under the Constitution has 
been given special statutory jurisdiction in certain matters, and the manner in which 
such jurisdiction is to be exercised is pointed out by the statute, the record of such 
court must show the jurisdictional facts. The statute in such cases must be strictly 
pursued, and the jurisdiction must be made to appear in the mode pointed out by the 
statute. No presumption as to jurisdiction in such cases will be indulged. [Citing 
cases. |” . 

That principle is applicable here. The plaintiff here has not attempted to in- 
voke the aid of this regulatory statute, but has proceeded in defiance of it. 

In construing a very similar statute the Supreme Court of Minnesota, in the 
case of Baird v. Modern Samaritan, 162 Minn. 274, 202 N. W. 498, 499, said: 
“Thereunder members with grievances may no doubt appeal to the insurance 
commissioner for redress. Should he refuse, they will have the opportunity under 
section 3482 to convince the Attorney General of his duty to proceed. Unless dis- 
satisfied members of a fraternal insurance association are able to induce either the 
insurance commissioner or the Attorney General to move to rectify the conduct of 
the association or its governing body as to its business or methods, we think they 
can have no redress through the courts. Good reasons readily suggest themselves 
for the enactment of section 3482. In associations of this sort every one insured 
is a member. If any dissatisfied or disgruntled member on his own motion may 
drag the association and its governing body into court as to the conduct of its 
business or methods of procedure, its usefulness will be seriously impaired and its 
very existence endangered. The mere fact that an action is brought affects the 
standing of such an association without regard to whether or not any basis exists 
for so doing.” 

We are not required to go to this extent to award the writ of prohibition here 
prayed, nor are we called upon, under the allegations of the complaint before us, 
to say what remedy an individual member might have upon a showing made that 
the officials of the state had failed or refused to perform their duties. We have 
here a case where the duty imposed by law has been performed by the insurance 
department, and action has been taken under his approval to protect plaintiff and 
other certificate or policy holders. 

The cases on the subject are too numerous to review, but they are uniform in 

their holding. 
_ The case of Lowery v. State Life Ins. Co., 153 Ind. 100, 54 N. E. 442, was one 
in which a policyholder sought to secure an injunction against certain contracts, and 
numerous acts of wrongdoing were alleged. The question of jurisdiction was not 
raised, but the Supreme Court of Indiana said it was one which raised itself, and 
it was there held (to quote a headnote in that case) that: “Under Act Feb. 10, 
1899, p. 30), § 17, declaring that no order, judgment,, or decree interfering with 
the prosecution of the business of an insurance company organized under the act 
shall be made, except on application of the attorney general, the court has no 
jurisdiction of the subject-matter of a suit brought by another than the attorney 
general to enjoin such a company doing certain business.” 


See, also, 32 C. J. ch. Insurance, § 20, p. 989; Vol. 5 Joyce on Insurance 
(2d Ed.) § 3598, p. 5946; Supreme Sitting of the Order of Iron Hall v. Baker, 134 
Ind. 293, 33 N. E. 1128, 20 L. R. A. 210, and cases cited in annotater’s note; Howe 
v. Deuel, 43 Barb. (N. Y.) 504; Attorney General v. Continental Life Ins. Co., 53 
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How. Prac. (N. Y.) 16; McGarry v. Lentz (D. C.) 9 F. (2d) 680, and Id. (C. ¢ 
A.) 13 F. (2d) 51; Cummings v. Supreme Council, Royal Arcanum (D. C.) 247 
F. 992; Grimes v. Central Life Ins. Co., 172 Ky. 18, 188 S. W. 901; Young y. 
Equitable Life, 49 Misc. Rep. 347, 99 N. Y. S. 446; Greef v. Equitable Life, 160 N. 
Y. 19, 54 N. E. 712, 46 L. R. A. 288, 73 Am. St. Rep. 659; Uhlmann v. New York 
Life Ins. Co., 109 N. Y. 660, 17 N. E. 363. 

The only cases cited by counsel for respondent upon the exclusiveness of the 
remedy provided by the act of 1917 are those of Bastian v. Modern Woodmen of 
America, 166 Ill. 595, 46 N. E. 1090, and Treat v. Pennsylvania Mut. Life Ins. Co., 
199 Pa. 326, 49 A. 84, 85 Am. St. Rep. 788. 

The first of these cases was a suit to enjoin the removal of the principal office 
of an association from one city to another, a state of case to which such an act 
as that of 1917 would not apply. 

The other case involved the construction by the Supreme Court of Pennsyl- 
vania of an act passed by the General Assembly of that state in 1873 in which it 
was held that the act required the Attorney General to be made a party in suits 
brought under the act only where the suit is “instituted for the purpose of closing 
up the affairs of any company,” but that “such is not the purpose of this bill,” 
which had been dismissed by the trial court because the Attorney General was not 
a party. 

It appears, therefore, that neither of these cases is out of line with what 
appears to be the universal holding of the courts. 


Respondent insists that the act of 1917 has no application to this case, for the 
reason that the A. O. U. W. has, by selling its assets, gone out of the insurance 


business, but that they are not asking that the order be closed and its assets 
distributed. 


Whatever the purpose of the lawsuit may be, its effect is obvious. It must, of 
necessity, and the contract of sale, and thereby terminate the contract of reinsur- 


ance and leave the policyholders without the insurance which the contract gives 
them. 


[6,7] The insistence is that it is desired only to recover the assets of the 
order, and that many suits will have to be brought in the name of the receiver to 
recover these assets. Whether so intended or not, the suit can be nothing else 
except one to close the insurance branch of the order and wind it up. The insur- 
ance company is a business corporation, and not an eleemosynary institution, and 
if it is to be expected to assume the obligations of the A. O. U. W., it should have 
its assets for that purpose, and its contract entitles it to them. The order al- 
ready made by the chancery court, if permitted to stand, renders this contract im- 
possible of performance, for it directs the receivers to take charge of the books and 
records, all of which are, of course, essential to the performance of the contract of 
sale. In the discharge of their duties the receivers will take over the assets, for 
just what purpose the court’s order does not make clear, except that a report there- 
of will be made to the court, “with such recommendations touching the further 


disposition of the property in their hands as they may think best to subserve the 
welfare of all parties in interest.” 


This order of the court annuls the reinsurance contract made pursuant to the 
examination of the insurance commissioner, which contract was approved by him, 


. and will necessarily wind up the association, whether that is the purpose of the 
suit or not. 


If it be said that the association has, by the sale of its assets, discontinued 
business, it may be answered that section 6111, Crawford & Moses’ Digest, still 
applies, for discontinuing business is one of the grounds which the statute re- 
quires the insurance commissioner to report to the Attorney General, upon which 
the latter may proceed to close the affairs of the society and to distribute its funds 
to those entitled thereto; but, as we have shown, this is to be done at the suit ol 
the Attorney General, and not upon a suit by a member of the association. What 
occurred here is that the A. O. U. W. has, pursuant to the direction of the insurance 
department and under authority of law, made a contract of reinsurance, which 
cannot be annulled at the suit of a policyholder who has ignored the instrumen- 
talities provided by law to protect the large interests involved. 

We conclude, therefore, that the chancery court is without jurisdiction to 
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proceed, and the writ of prohibition will be awarded and the order appointing the 
receivers will be vacated. 

Hart, C. J., concurs. 

Mehaffy, J., dissents. 

Hart, C. J. (concurring). 

According to my view, the allegation of the complaint that the contract of 
sale of all the insurance assets of the defendant company with the approval of 
the insurance commissioner of the state of Arkansas indorsed on the back thereof, 
when read in connection with the charges of fraudulent conduct on the part 
of the officers of the company, is equivalent to an averment in pleading of the 
refusal of the officers, whose duty it was to bring suits like this to act in the 
matter; and thus gave the plaintiff, as a member of the company, the right to 
bring the suit under the principles of law decided in Griffin v. Rhoton, 85 Ark. 
89, 107 S. W. 380, and Gladish v. Lovewell, 95 Ark. 618, 130 S. W. 579. It seems 
to me that the suit is merely one for the appointment of a receiver, and it has 
been well said that there is neither in law nor in equity any such thing as a plain 
receivership action. 

As I read the complaint filed in the chancery court upon which the application 
for a receiver is based, the plaintiff seeks the appointment, not as an aid to 
some equitable ground of relief, but as an independent right. Such suit cannot 
be maintained where the basis of equity jurisdiction alone is the appointment of 
a receiver, but there must be equity jurisdiction independent of the application 
therefor. In short, the appointment of a receiver by a court of equity, except 
perhaps in rare cases arising out of insanity or infancy, is ancillary to some other 
action having some definite grounds of relief in view. 34 Cyc. Ch. 30; 23 R. C. L. 
p. 11; High on Receivers (4th Ed.) § 5, p. 9; Tardy’s Smith on Receivers (2d Ed.) 
vol. 1, § 5, p. 58; District No. 21, United Mine Workers of America, v. Bourland, 
169 Ark. 796, 277 S. W. 546; and Pusey & Jones Co. v. Hanssen, 261 U. S. 491, 
43 S. Ct. 454, 456, 67 L. Ed. 763. 

As stated by Mr. Justice Brandeis in the case last cited: “Whether the debtor 
be an individual or a corporation, the appointment of a receiver is merely an 
ancillary and incidental remedy. A receivership is not final relief. The appoint- 
ment determines no substantive right, nor is it a step in the determination of 
such a right. It is a means of preserving property which may ultimately be 
applied toward the satisfaction of substantive rights.” 

Under the allegations of the complaint, no rights between the parties are 
sought to be settled. The contract of sale is not asked to be set aside; and no 
relief is even asked against the alleged fraudulent acts of the officers, sanctioned 
and approved by the insurance department. It seems to me that the appoint- 
ment of a receiver is not ancillary to any ultimate relief between the parties, but 
that the appointment is the sole object to be accomplished, and no ground of 
equitable relief otherwise is stated in the complaint. Therefore, I think that the 
chancery court proceeded without jurisdiction and that the writ of prohibition 
should be granted. 


UNITED ORDER OF GOOD SAMARITANS v. ROEBUCK et al. No. 244. 
Supreme Court of Arkansas. Nov. 17, 1930. 
32 Southwestern Reporter (2d) 435. 


JUDGMENT. : 

Insurance society knowing of suit, though not served in accordance with 
statute, could not have judgment set aside after term of rendition (Crawford & 
Moses’ Dig. § 6092). 

_ Crawford & Moses’ Dig. § 6092 required service of process against 

fraternal insurance society to be had by transmitting summons to insur- 

ance commissioner, who, in turn, was required to transmit same to secre- 
tary of insurance society. Summons was not served in manner provided 

by statute, but was delivered directly to secretary and court found insur- 

ance society had actual notice of pendency of suit. 

(For other cases, see Judgment, Dec. Dig. § 138[3].) 


Appeal from Circuit Court, Faulkner County; W. J. Waggoner, Judge. 
Action by Bertha Roebuck and another against the United Order of Good 
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Samaritans. Judgment for plaintiffs, and, from an order refusing to set aside 
the judgment, defendant appeals. 

Affirmed. 

George F. Hartje, of Conway, for appellant. 

R. W. Robins, of Conway, for appellee. 

But er, J. 

At the November, 1929, term of the Faulkner circuit court in a case pending 
there in which appellees were plaintiffs and appellant was the defendant, a 
judgment was entered against the appellant by default. This appeal is from 
an order made at the May, 1930, term refusing to set aside the judgment there- 
tofore rendered. 

It is the contention of the appellant that the judgment of the lower court 
was void and should have been set aside because it was not served with summons 
in the manner prescribed by law. The appellant is a fraternal insurance society, 
and the service of process in suits against it is prescribed by section 6092 of 
Crawford & Moses’ Digest. This section requires that the service of process 
shall be had by transmitting the summons to the insurance commissioner, who, 
in turn, shall transmit the same to the secretary of the insurance society. It is 
admitted that the summons in this case was not served in that manner, but it is 
contended by the appellees that the summons was delivered directly to the 
secretary by the deputy sheriff, and that therefore the insurance society had 
actual notice of the pendency of the suit. 

Appellant on its part contended in the court below that its secretary had no 
knowledge of the pendency of the suit, nor did any other responsible agent of 
it have such knowledge. This issue of fact was determined by the trial court 
on conflicting testimony in favor of appellees. We have examined the testimony 
adduced and are of the opinion that the decision of the court below on this 
question of fact was not against the preponderance of the testimony. Therefore, 
the question we have to decide is, Did actual knowledge on the part of the 
appellant of the pendency of the suit preclude it from having the judgment set 
aside after the lapse of the term at which it was rendered. 

In the case of State v. Hill, 50 Ark. 458, 8 S. W. 401, Mr. Chief Justice 
Cockrill, speaking for the court said: “One who is aggrieved by a judgment 
rendered in his absence must show not cnly that he was not summoned, but 
also that he did not know of the proceeding in time to make defense, in order 
to get relicf in equity.” Since that decision it has been held consistently by this 
court that, if one has knowledge that he has been sued in ample time to inter- 
pose a defense, he will not be permitted to reopen the case and set aside a 
judgment rendered by default. 

The reason for the rule was stated in the late case of Stewart v. California 
Grape Juice Corporation, 181 Ark. 1140, 29 S. W. (2d) 1077, 1078: “The reason 
for the rule is that if one wishes to invoke the jurisdiction of the court at all, 
he should do so seasonably, and not wait until the court had pronounced a judg- 
ment which would not have been rendered had the showing been made that no 
service had in fact been obtained.” 

Our decisions on this question are numerous and uniform, a number of 
which are cited in Stewart v. California Grape Juice Corporation, supra. 


It follows that the judgment of the lower court must be affirmed; and it is 
so ordered. 


FREEDY, Insurance Com’r of Wisconsin, v. TRIMBLE-COMPTON 
PRODUCE CO. No. 16787. 
Kansas City Court of Appeals. Missouri. Nov. 3, 1930. 
32 Southwestern Reporter (2d) 147. 
INSURANCE. 


Petition by foreign insurance commissioner against former member of mutual 
insurance company to enforce assessment decreed by foreign court against policy 
owners on liquidation of insolvent insurer to pay losses stated cause of action. 
(For other cases, see Insurance, Dec. Dig. § 71[4].) 

Arnold, J., dissenting. 
Appeal from Circuit Court, Jackson County; Allen C. Southern, Judge. 
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Action by Milton A. Freedy, Insurance Commissioner of Wisconsin, against 
the Trimble-Compton ‘Produce Company. Judgment for defendant, and plaintiff 
appeals. 

Case transferred to Supreme Court. 

Wm. C. Forsee and Forsee & Forsee, all of Kansas City, for appellant. 

Leslie J. Lyons, of Kansas City, for respondent. 

JoHNsON, Special Judge. 

Plaintiff, as commissioner of insurance for the state of Wisconsin, brought 
this action in a justice court against defendant, a corporation, domiciled in Miss- 
ouri, upon an alleged judgment rendered against defendant in the circuit court of 
Milwaukee county, Wis. 

The case was here on a former appeal from a judgment recovered by plaintiff, 
but that judgment was reversed and the cause remanded because the statement on 
which the cause was tried failed to plead the Wisconsin law which gave jurisdic- 
tion to the court to render the judgment and which conferred on the commissioner 
the right to sue. Smith v. Trimble-Compton Produce Co., 222 Mo. App. 777, 9 
S. W. (2d) 865. 

After the case was returned to the circuit court, plaintiff filed an amended 
statement, to which a demurrer was interposed by the defendant and sustained by 
the court. Plaintiff refused to plead further, and judgment dismissing the case 
was rendered, and plaintiff appealed. 

The material facts pleaded in the amended statement are as follows: 

Defendant held successive policies of automobile insurance issued, from 1917 
to 1921 inclusive, by a mutual company of Wisconsin engaged in the business of 
automobile insurance, the last of which policies expired February 18, 1922. 

By the terms of these policies defendant, as the insured, became a member of 
the company, entitled to vote at all meetings,, but this membership ended with the 
insurance, and thereafter defendant was not a member. The company was managed 
by a board of directors elected by the members. 

The policies required of the insured payment of a fixed premium, and in 
addition imposed a liability on the insured “for his ratable proportion of the 
claims and expenses incurred during each year of membership not provided by the 
funds of the company,” and provided “the determination of the board of directors 
to such ratable proportion due shall be final and conclusive.” There was a change 
in the wording of these provisions in the policies issued after May, 1920, but without 
substantial change of meaning. 

After defendant ceased to be a member, an action was brought against the 
company in the circuit court of Milwaukee county, Wis., to wind up its affairs on 
the ground of insolvency, and on April 1, 1922, an order of liquidation was made 
in that case, and the commissioner of insurance was vested with the title to all 
assets of the company, including choses in action, and empowered to deal with 
them in his representative capacity. 

On October 30, 1923, the court entered a decree of assessment to pay the 
debts of the company and the expenses of liquidation against all who were members 
or policyholders from September 4, 1915, to March 2, 1922. The adjudged losses 
were $421,958.10, and the defendant was assessed the aggregate sum of $253.61 on 
the policies it held from 1917 to 1922. 

Defendant was not a party to this proceeding, and entered no appearance 
therein. Following the assessment, a demand was made on defendant by the com- 
missioner for the amount assessed, but payment was refused and this suit followed. 
_ The amended statement alleges “said assessment for said amounts remains a 
final and binding judgment against defendant and is herein sued for as such,” and 
prays for a money judgment against defendant in the sum of $253.61, “together 
with interest at six per cent. per annum from the date of said judgment.” 

Plaintiff claims the title to the cause of action is vested in him under the Wis- 
consin statute which is a part of the corporate charter of the mutual company 
Defendant does not dispute plaintiff's capacity to sue, and there is no question of 
his right to maintain this action, if otherwise the petition be sufficient. Section 
1162, Rev. St. 1919; State of Oklahoma ex rel. Freeling v. National City Bank, 
220 Mo. App. 474, 274 S. W. 945, 34 Cyc. 486. 


Nor does defendant challenge the jurisdiction of the Wisconsin court to wind 
up the affairs of the mutual company, but contends that, since defendant was not 
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made a party to that proceeding and had ceased to be a member of the company 
before the institution of the suit, the Wisconsin court acquired no jurisdiction over 
its person, and consequently was without authority to render a personal judgment 
against it. 

Plaintiff urges that for the purposes of assessment defendant was in privity 
with the corporation, although defendant’s membership ceased, and therefore the 
decree in an action against the corporation bound defendant, although it had not 
been served with process and had not appeared in the case. 

We do not share this view. The privity between defendant and the corporation 
ceased with the insurance, and thereafter the rights and liabilities of the parties 
were fixed and measured by the terms of the insurance contracts in which defend- 
ant as the insured had bound itself to contribute to the payment of losses incurred 
during the insurance period and to abide by the decision of the board of directors 
respecting such losses, and defendant’s ratable proportion thereof. In an action 
to which defendant was not a party and could not properly be made a party, the 
Wisconsin court had no power or authority to hold defendant as in privity with the 
corporation of which he had been a member, but had ceased to be a member 
before the suit was brought. In no sense could it be said the corporation continued 
as the representative of defendant after defendant had ceased to be a part of the 
corporate organization. And it is elementary that one cannot be bound by an action 
or proceeding in court without being given his day in court. Nor may the tribun- 
als of one state acquire jurisdiction over the persons of another state unless found 
within their territorial limits. Wilson v. Railway Co., 108 Mo. 588, 18 S. W. 286, 
32 Am. St. Rep. 624. 

Grant the Wisconsin court had jurisdiction in an action to wind up the cor- 
poration, to ascertain and adjudge the losses and apportion them ratably among 
the members who were in privity with the corporation, it had no jurisdiction to 
render a final judgment against one who was not a stockholder or member and 
whose only relation to the company at the time was that of a debtor to the com- 
pany under the contract which defendant had not yet fully performed. 

In a mutual insurance company wherein losses must be borne by policyholders, 
each policyholder is insurer as well as insured, and the provisions in the con- 
tracts which required defendant to pay its ratable proportion of the losses in- 
curred during the term of insurance was a part of the consideration of the insur- 
= was an obligation which refendant had to meet if losses occurred in that 
period. 

The rule is well settled that one who has been a member of a mutual company 
is liable to assessment, although made after he has ceased to be a member, if the 
assessment be made to cover only such losses and expenses as occurred during the 
period of his membership. 32 C. J. 1226. 

In Boone County Home Mut. Insurance Co. v. Anthony, 68 Mo. App. 424, this 
court, speaking through Ellison, J., declared: “The loss for which defendant was 
assessed occurred before defendant’s contract of insurance expired; but the assess- 
ment against defendant for his portion of the loss was not made until after the 
insurance expired. Defendant contends that the plaintiff company had no authority 
to assess him after the expiration of the contract, notwithstanding it was for a 
loss occurring before. We do not so construe the contract. The consideration for 
the note which plaintiff received was insurance for the period named. The con- 
sideration which the company received was the mutual liability which the defendant 
assumed with other members, to pay his portion of any loss which occurred while 
he had the benefit of the insurance. The fact that the assessment was not made 
until after the defendant’s term expired ought not to affect the question. Certainly, 
this is the right view of the matter, for any other view would allow defendant his 
insurance against loss during a time when he refuses to aid in paying a loss to one 
of his brother members.” 


The stipulation in the policies requiring defendant to pay its ratable share of 
the losses and expenses incurred during the insurance term was no more than the 
contractual expression of the duty and obligation imposed on the defendant by the 
nature of its relation to the company. And defendant was required to perform 
this duty or obligation when, as provided in the contract, it would be ascertained 
by the board of directors that losses and expenses had been incurred for which an 
assessment on the members was a necessity. Obviously the losses incurred in any 
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given year could not be definitely ascertained at the close of that year. Investiga- 
tions and adjustments had to be made and litigated losses had to take their course 
through the courts. Defendant agreed that, when the board of directors should as- 
certain the losses for any given policy year and should assess defendant’s pro- 
portionate share of such losses, the determination thus made should be conclusive. 

“Unless otherwise provided by the statute or charter an assessment may be 
made within a reasonable time after the expiration of the policy to meet the losses 
sustained while it was in force. An assessment made several years after the ex- 
piration of the policy may be within a reasonable time unless the persons assessed 
are prejudiced by the delay.” 32 C. J. 1217. . 

As provided in the contract, the board of directors was the only officer or body 
of the corporation that could make an assessment on defendant, and, if the board 
had made it, though after defendant had ceased to be a member, such assessment 
would have been prima facie proof in an action against defendant on the contract 
of the facts on which the assessment was based, namely, the amount of the debts 
and expenses incurred by the company during the term of the insurance for the 
payment of which the members during that period were liable and the amount 
which defendant as such member was bound to contribute. Defendant might 
overcome such prima facie case by proof that defendant was not a member during 
that period, was not the person insured, or by proof of fraud or mistake in the 
findings of the board. 

The company having become insolvent and its affairs having gone into enforced 
liquidation without an assessment being made by the directors, the Wisconsin court 
had jurisdiction to do what the directors had failed to do with the same result and 
effect as though the directors had acted. In making the assessment, the court only 
exercised the power of the board of directors. Great Western, etc., Co. v. Pufdy, 
162 U. S. loc. cit. 336, 16 S. Ct. 810, 40 L. Ed. 986; Semple v. Glenn, 91 Ala. 253, 
6 So. 46, 9 So. 265, 24 Am. St. Rep. 894; Hale v. Hardon (C. C. A.) 95 F. 747, loc. 
cit. 752. 

As the court observed in Swing v. Sligo Furnace Co., 133 Ill. App. 217: “The 
assessment was not and did not purport to be a judgment against anyone, but 
nevertheless the determination by the court in its decree of the amount of the loss 
and its pro rata distribution among those bound to bear it, being rendered in 
performance of a judicial duty is prima facie proof not only of the loss incurred 
a the term of defendant’s insurance, but of defendant’s proportionate liability 
therefor.” 

From all the facts alleged in the amended statement, we regard the pleaded 
cause of action as one based on the contract of insurance for the recovery of de- 
fendant’s proportionate contribution to the losses and expenses incurred during the 
term of the insurance. A demurrer to a petition admits all the facts well pleaded, 
but does not admit the conclusions of the pleader, nor is the court bound by the 
pleader’s classification of his cause of action, the nature of which will be determined 
by the court’s own analysis of the facts admitted by the demurrer. 

The allegation in the amended statement that a foreign judgment is the cause 
of action must be disregarded, since the pleaded facts show no judgment was 
rendered or attempted to be rendered by the Wisconsion court against defendant, 
and that the court had no jurisdiction to render a final judgment against defendant 
in an action to which defendant was not a party. 

It follows from what we have said that the learned trial judge erred in sus- 
taining the demurrer to the petition and in dismissing the action. 

The judgment is reversed, and the cause remanded. 

Trimble, P. J., absent. 

Arnold, J., deems the deision in conflict with certain decisions of the Supreme 
Court mentioned in his opinion, and requests that the cause be certified to the Su- 
preme Court. It is therefore ordered by the Court that the cause be certified and 
transferred to the Supreme Court, 

Bland J. 

I concur in the result reached by Judge Johnson but desire to express my 
views in a separate opinion. Those views are so well set forth in an opinion by 
Commissioner Barnett, prepared upon the original submission of this case, that 
I adopt his opinion as expressing my views. 


Said opinion is as follows: 
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In this case the respondent has made some suggestions in the brief concerning 
a denial of due process of law. No provision of the State or Federal Constitution 
was mentioned in the demurrer and for this reason we retain jurisdiction of the 
appeal. The plaintiff, who acts in the capacity of a foreign receiver, has brought 
this action on the ground that the title to the cause of action is vested in him by 
virtue of the Wisconsin statute which is a part of the corporate charter of the 
mutual insurance company. The defendant does not dispute the plaintiff’s capacity 
to sue, and we think there is no question but what he has a right to maintain the 
action of the petition is otherwise sufficient. Section 1162, Rev. St. 1919; State of 
Oklahoma ex rel. Freeling v. National City Bank, 220 Mo. App. 474, 274 S. W. 
945; 34 Cyc. 486. It is the contention of the appellant that the defendant is bound 
by the decree of the Wisconsin court, notwithstanding the fact that he was not 
served with process; that he was represented by the corporation in the winding up 
proceedings and that the decree of the foreign court, in so far as it affects the de- 
tandant, may be enforced against him because of the privity existing between him 
and the corporation by reason of his membership. Respondent recognizes the 
fact that by the overwhelming weight of authority in this country it is’ established 
that the court that obtains jurisdiction over an insolvent corporation in a winding 
up proceeding may ascertain and allow the claims of creditors against the cor- 
poration, ascertain the necessity for an assessment against stockholders or mem- 
bers who have not completely performed their contracts to furnish the corporate 
capital, and make an assessment accordingly, without acquiring jurisdiction over the 
persons of the stockholders or members. But respondent says that these authorities 
do not justify the instant proceeding because this is a suit upon a foreign judgment 
and the petition shows upon its face that at the time the assessment was made all 
of respondent’s policies had expired and he was no longer a member of the cor- 
poration. It is claimed that by ceasing to be a member the privity between respond- 
ent and the corporation was dissolved. The arguments have covered a broad range 
and have called attention to many live questions in the case. In view of the fact 
that we believe the judgment should be reversed and the cause remanded, we will 
pass upon those questions presented by counsel which must of necessity be con- 
trolling when the cause is tried. In Fletcher’s Cyclopedia of the Law of Private 
corporations, volume 6, § 4120, it is said: 

“According to the weight of authority, a call or assessment made by the court 
in receivership or insolvency proceedings, or in bankruptcy proceedings, or by a 
trustee, receiver or assignee under its direction, is binding and conclusive upon 
all the stockholders as to the necessity for and amount of the assessment and all 
other matters necessarily decided in making it, in suits subsequently brought 
against them to recover their proportion of the assessment, and is not open to col- 
lateral attack. And this principle applies to stockholders who are residents of 
other states, as well as to resident stockholders. The corporation represents the 
stockholders under such circumstances, and hence the stockholders are bound 
although they have no notice of the proceeding in which the call or assessment is 
made and are not personally made parties to it. In some jurisdictions, however, the 
decree is not conclusive as to the amounts and validity of the claims of corporate 
creditors, where the stockholder has no notice of the procedings in which it is 
rendered and no opportunity to context the validity of such claims.” 

In examining the many cases wherein the effect of a decree of assessment is 
discussed we find that the courts have sometimes stated that the decree is conclusive, 
sometimes it is said that it is prima facie evidence against the foreign stockholders 
who were not parties to the action, and in some cases it is said that the stockholder 
is not bound by a decree rendered in a suit to which he was not made a party. At 
first blush this might seem to present a great conflict of authority but the truth is 
that nearly all of the cases are in harmony. In making these statements the courts 
were passing on different phases of the case, and, as applied to the phases under 
consideration, have, in the main, ruled harmoniously. None of these expressions 
declare a universal rule as we will attempt to demonstrate. 

In so far as a court determines and allows the claims of creditors of a cor- 
poration, its decree is conclusive against all who are obliged to furnish a part of 
the capital of the corporation out of which it is supposed to satisfy its personal 
liability. The law permits a number of persons to engage in a common enterprise 
and to substitute for their personal liability that of a legal entity. However, those 
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who thus shield themselves from personal general liability must do so by bringing 
into existence an entity against which judgment may be rendered without bringing 
the shareholders or members into court and they must furnish the legal entity with 
capital to which the creditors may look for the satisfaction of their just demands. 
Thus, when a corporation contracts, it is the corporation which is bound and not 
its members or stockholders. The debt is reduced to judgment by proceeding 
against the corporation, and in such a suit it is improper to join the stockholders 
or members as parties. But if the actual assets in the hands of the corporation be 
not enough to satisfy such a judgment, then the creditor has the equitable right to 
require the stockholder or member who has not fully performed his contract to 
iurnish a part of the capital, to pay the price of his exemption from general per- 
sonal liability. A court cannot compel the stockholder or member to perform 
this obligation except by the rendition of a judgment against the member or 
stockholder. To do this it is necessary to obtain jurisdiction by personal process; 
but in such an action the member is not entitled to dispute the existence of a debt 
which has been reduced to judgment against the corporation on the ground that 
he was not a party to the suit wherein that liability was determined. He has 
voluntarily entered into a relation with the corporation wherein it becomes his 
duty to furnish a part of the funds with which the corporation may pay its debts: 
but for his own protection he has substituted the legal entity as the only proper 
defendant in proceedings for the determination of the indebtedness. It is therefore 
plain that the decree of the Wisconsin court, in so far as it determines the indebt- 
edness of the mutual insurance company, is, in the absence of fraud or collusion, 
conclusive in a suit to collect an assessment against a member of that corporation. 
Nichols v. Stevens, 123 Mo. 96, 25 S. W. 578, 27 S. W. 613, 45 Am. St. Rep. 514; 
Guerney v. Moore, 131 Mo. 650, 32 S. W. 1132; Coquard v. Prendergast, 35 Mo. 
App. 237; Scott v. Barton, 285 Mo. 427, 226 S. W. 958; Taylor v. Fontaine (Mo. 
App.) 10 S. W. (2d) 68. 

The decree of the foreign court is also conclusive in so far as it determines 
the necessity for and the amount of the total assessment and in so far as it makes 
the call, although for a different reason. When a court of equity takes charge of a 
corporation for the purpose of winding up its affairs it acquires the functions of 
the corporation and the powers of its officers in so far as may be neecssary for the 
protection of the creditors, the corporation, and the parties generally. It may 
therefore make orders which have the effect of resolutions of the board of 
directors. The board of directors of a corporation possesses the power and the 
duty to make a call or assessment upon those stockholders or members who have 
not completely performed their obligations to furnish a part of the capital of the 
corporation whenever this is necessary to satisfy the claims of creditors. 

“Where the directors are vested with discretionary power in making calls, in the 
absence of fraud, the wisdom or necessity of their action cannot be judically 
questioned by the stockholders. The power to make calls on unpaid subscriptions 
must be exercised when it becomes necessary to meet the corporate debt.” 14 C. J. 
634. 

“A court of equity administering the affairs of a corporation has authority to 
make a call for the benefit of the creditors when, through the non-action of the 
corporate authorities this is necessary, although the directors have not refused to 
enforce payment. A call made by the court has the same force as one made by the 
corporate authorities.” 14 C. J. 639. 

Of course, the directors may not adjudicate the liability of a stockholder or 
a member, but the fact remains that they have a right to make a call or an assess- 
ment, and to do so they cannot and need not obtain jurisdiction over a nonresident 
stockholder. Therefore, the Wisconsin court, in making the assessment, only 
exercised the power of the board of directors. Great Western, etc., Co. v. Purdy, 
162 U. S. loc. cit. 336, 16 S. Ct. 810, 40 L. Ed. 986; Semple v. Glenn, 91 Ala. 253, 6 
So. 46, 9 So. 265, 24 Am. St. Rep. 894; Hale v. Hardon (C. C. A.) 95 F. 747, loc. 
cit. 752. The court of appeals of Illinois in the case of Swing v. Sligo Furnace 
Co., 133 Ill. App. 217, held that the order of assessment was conclusive evidence 
of the necessity for making such an assessment and to that extent bound every 
stockholder without personal notice to him. The court then says: 


“But the order was not and did not purport to be, ajudgment against any one.” 
In so far as the assessment decree determined the amount which should be 
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assessed against the defendant in this case it is prima facie proof. The Wisconsin 
court had the right and duty to take evidence to determine the corporate debt, the 
number of stockholders, the amounts of their policies, the losses that had accrued 
in the various years, and the amounts necessary to be raised for the payment of 
the losses. However, since the decree of assessment is an administrative order 
rather than a judgment, since a verified copy of that decree is conclusive evidence 
of the existence of a fact which constitutes one of the essential elements of the 
plaintiff's case but does not constitute an adjudication of the defendant’s liability, 
we think that the defendant in this case would have a right to introduce evidence 
to the effect that the assessment against him was too large by reason of the 
fact that the Wisconsin court had prorated the entire assessment against a part 
of the members, but had omitted others. To put any other construction upon the 
decree would be to hold that a court having jurisdiction over the corporation but 
not over the members could, by an administrative order having the force and effect 
of a resolution of the board of directors, conclude an individual member by a 
determination of his part of the liability of the corporation. The board of directors 
could not have done this and therefore the court could not. 

As to individual defenses of the members the Wisconsin decree does not make 
a prima facie case. The respondent has suggested that this is a suit upon a 
judgment. We do not so construe the petition. It alleges the decree of a foreign 
court as conclusive evidence of certain facts which are essential elements of the 
plaintiff’s case, but it alleges further facts which must be proved without the aid 
of the foreign decree. If the defendant should deny that it was ever a member of 
the mutual insurance company, or if it should allege that it had paid the assess- 
ment, or that it was released from its liability for a sufficient consideration moving 
to the corporation before the Wisconsin court acquired jurisdiction, or that the 
corporation did business in Missouri without a license or that the cause of action 
was barred by the statute of limitations, it is certain that no recitation in the Wis- 
consin decree could affect the defense except in so far as that decree indicated 
when the plaintiff’s cause of action accrued. 

We do not agree with respondent’s contention that it is not affected by the 
Wisconsin decree because its policies had expired before the Wisconsin court 
acquired jurisdiction over the insurance company. This argument proceeds upon 
the theory that there is an arbitrary rule that the stockholder or member is in pri- 
vity with a corporation and that no one else is a privy. The reason why it is 
usually held that a stockholder or member is in privity with a corporation so as to 
be bound by a judgment against the corporation is because, as the price of exemp- 
tion from general personal liability he has agreed to furnish a part of the capital 
of the corporation but has failed to do so. Fraternal benefit societies often pro- 
vide in their by-laws for social members who may be initiated and who are per- 
mitted to participate in the mysteries and social activities of the membership, but 
who are not insured and do not agree to pay anything into the fund provided for 
the payment of death benefits. They are members of the corporation, but no priv- 
ity exists which would enable one who had reduced his claim for death benefits to 
judgment to assert the conclusive effect of such a judgment against the social 
member. On the other hand, a judgment creditor of a corporation who holds an 
execution returned unsatisfied may maintain an action against a stock subscriber 
who has failed to pay any part of his subscription; and in such case it is no de- 
fense that the stock subscriber, because of his failure to pay, has not received a 
stock certificate. 14 C. J. 1006, 1007. 


The privity which makes the judgment against the corporation binding against 
a defendant is that relation to the original judgment debtor which makes the de- 
fendant secondarily liable for the payment of the judgment debt in whole or in 
part. Thus in a suit upon an appeal bond the judgment which was rendered 
against the principal is conclusive against the bondsmen. Stevens v. Kansas City, 
146 Mo. 460, 48 S. W. 658; Zimmer v. Massie, 117 Mo. App. 344, 93 S. W. 859; 
Iroquois Mfg. Co. v. Annan-Burg Milling Co., 179 Mo. App. 87, 161 S. W. 320; 
Peters v. Equitable Surety Co., 273 Mo. 318, 202 S. W. 530. The grantee named in 
a fraudulent conveyance is a privy to a judgment against his grantor, and as to 
the grantee the creditor’s claim is res adjudicata. Johnson v. Stebbins-Thompson 
Realty Co., 177 Mo. 581, 76 S. W. 1021; Eddy v. Baldwin, 23 Mo. 588. The surety 
on an administrator’s bond cannot question the validity of a judgment against 
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the administrator. State ex rel. Frost v. Creusbauer, 68 Mo. 254; State ex rel. 
Gott v. Fidelity & Deposit Co., 317 Mo. 1078, 298 S. W. 83. Thus it will be ob- 
served that when one is under obligation to furnish the means for the satisfaction, 
in whole or in part, of the debts of another, the judgment against the original 
debtor is conclusive evidence of the existence of the debt as against him whose 
duty it is to furnish the means for payment. As a result, it has been held in other 
states that the fact that a policy in a mutual insurance company had expired is no 
defense in a proceeding to compel the policyholder to pay toward the satisfaction 
of the company’s debts his proportionate part of the liability. Mallen v. Lang- 
worthy, 70 Ill. App. 376; Farwell v. Parker, 59 Ill. App. 43; Pioneer Furniture Co. 
y. Langworthy, 84 Ill. App. 594; Commonwealth Mutual Fire Ins. Co. v. Hayden, 
61 Neb. 454, 85 N. W. 443, 445. In the Nebraska case the court considered an ac- 
tion to enforce two assessments made by a Massachusetts court against the firm 
of Hayden Brothers as a member of an insolvent insurance corporation. The court 
said : 

“The plaintiff might have stated a cause of action by alleging that defendant 
was one of its shareholders at the time the liabilities were incurred for which the 
assessments were made.” 

In the case of Mallen v. Langworthy, supra, the court of appeals of Illinois 
said : 

“While the cancellation of a policy of mutual insurance ends the liability of 
the policy holder as to future losses and expenses of the company, the relation 
of the assured to the insurance company still remains for the purpose of an assess- 
ment for prior losses and expenses of the assessment, until the liability of the as- 
sured to the extent of his premium or deposit note has been discharged.” 

In the case of Farwell v. Parker, supra, the Illinois court said: 

“The premium note is in the nature of capital, a fund to which resort may be 
had if the receipts from premiums are insufficient to pay losses. Appellant, not- 
withstanding the cancellation of the policy, remained liable upon its note for such 
amount as might be necessary to pay losses incurred prior to the cancellation.” 

In quoting from these cases we do not mean that this court holds that an au- 
thorized rescission of an insurance contract whereby the rights and liabilities of 
both parties are discharged would not be a defense to an action to enforce an as- 
sessment made after the rescission; but we do hold that, when the term of insur- 
ance expires, but the obligation of the assured to contribute to the fund for the 
payment of losses accruing during the term of his insurance has not been fulfilled, 
then the privity between the member and the corporation still continues, so that 
the member is bound by the judgment fixing the claims of creditors and by the 


total assessment levied by the court. We think that the petition in this case states 
a cause of action. 


ARNOLD, J. 

I dissent from the majority opinion herein, for the reason that in my opinion 
» record in the Wisconsin court is in fact and effect a judgment against defendant 

erein. 

It was so pleaded and so treated in the court below; and, being so, I hold 
that such judgment was void, because of want of personal service on defendant, 
that the Wisconsin court had no jurisdiction to render judgment in the premises. 

I hold the majority opinion herein is in conflict with the following opinions 
of the Supreme Court: Wilson v. Railway, 108 Mo. 588 et seq., 18 S. W. 286, 32 
Am. St. Rep. 624; Western Assur. Co. v. Walden, 238 Mo. 49, 62, 141 S. W. 595; 
Stuart v. Dickinson, 290 Mo. 516, 547, 235 S. W. 446—and also in conflict with our 
ruling in State ex rel. v. Summers, 222 Mo. App. 782, 9 S.W.(2d) 867. 

Because of the conflict with the decisions of the Supreme Court, supra, I cer- 
tify the cause to that tribunal for its consideration. 


THOMAS v. VIDAL. 
Supreme Court, Appellate Division, Fourth Department. Nov. 12, 1930. 


245 New York Supplement 423. 
INSURANCE. 


Contract to pay agent, on termination of contract, agreed renewal com- 
missions, less 2 per cent. for collection, meant 2 per cent. of premiums. 
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The contract between life insurance company’s general agent and 
plaintiff, as former’s agent, provided that, in event of termination of 
contract other than for fraud, malfeasance, misappropriation, or with- 
holding of funds or willful negligence, after two years continuous service, 
renewal commissions provided for therein should continue to be paid to 
agent as if contract had been continued in force, “subject to a deduction 
of two per cent. per annum for collection.” 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 

Crouch and Thompson, JJ., dissenting. 

Appeal from Supreme Court, Erie County. 

Action by Louis N. Thomas against Howard A. Vidal. From a judgment 
plaintiff, defendant appeals. 

Reversed on the law and the facts, and complaint dismissed. 

Argued before Sears, P. J., and Crouch, Taylor, Edgcomb, and Thompson, 
JJ. 

James O. Moore, of Buffalo, for appellant. 

Daetsch, Paul & Lesswing, of Buffalo (Wortley B. Paul, of Buffalo, of 
counsel), for respondent. 

PER CuRIAM. 

The controversy relates to the construction of the following quoted para- 
graph in a contract between the defendant, a general agent of a life insurance 
company, and the plaintiff, an agent of the defendant in respect to the insur- 
ance business: “In event of the termination of this contract for any other cause 
than fraud, malfeasance, misappropriation or withholding of funds, or wilful 
or perverse negligence on the part of the Agent, after two years of continuous 
service, then the renewal commissions as herein provided shall continue to be 
paid to the Agent or his legal representative for the same period as if this con- 
tract had been continued in force, subject to a deduction of Two per cent (2%) 
per annum for collection.” 

Plaintiff claims that the 2 per cent. deduction for collection was to be 2 per 
cent. of the commissions themselves. The judgment appealed from sustains 
this construction. We, however, read the clause to mean “subject to a deduc- 
tion of two per cent of the premiums for collection of the premiums.” This 
construction recognizes that the commissions are based upon the premiums col- 
lected, that collection of premiums was by the express terms of the contract 
within the scope of the plaintiff’s employment, that the premiums are the only 
moneys collected by the general agent or the company, the only moneys which 
can be fairly considered to be the subject of collection, and that, as the deduc- 
tion is based upon the collection of premiums, the computation of the deduc- 
tion must also be based on the amount of premiums collected. The practical re- 
sult so obtained is in consonance with what we conceive to be the natural con- 
tract under such circumstances and is in accord with the practical construction 
of which there is evidence. Judgment should be reversed on the law and the 
facts, with costs, and the complaint dismissed, with costs. Certain findings and 
conclusions disapproved and reversed and new findings and conclusions made. 

Judgment reversed on the law and facts, with costs, and complaint dis- 
missed, with costs. Certain findings of fact and conclusions of law disapproved 
and reversed and new findings and conclusions made. All concur, except Crouch 
and Thompson, JJ., who dissent and vote for affirmance. 
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WAIVER BY DEFENSE OF INSURED 


By Fred. S. Knight 

That an insurer may rely upon the information furnished to it by the 
insured and that it is not, at peril of losing its contractual rights, required 
to inquire whether the information so furnished is false before under- 
taking the defense of an action against the insured as required by the 
terms of the policy, was recently held by the Court of Appeals of New 
York in S$. & E. Motor Hire Corporation v. New York Indemnity Co., 
174 North Eastern 65; 76 Insurance Law Journal 608. 

Defendant, New York Indemnity Co., issued to the plaintiff, S. & E. 
Motor Hire Corp., a policy under which it bound itself to indemnify the 
plaintiff against “loss from the liability imposed by law upon the assured 
on account of bodily injuries * * * suffered * *@ by any person or 
persons by reason of the ownership, maintenance of use of the automobiles 
described in the policy.” ‘The defendant also agreed to defend any suit 
for injuries caused by the automobile of the insured unless the accident 
occurred when the automobile was being operated “by any person in 
violation of law as to age.” While one of the automobiles described in 
the policy was being operated by an employee of the plaintiff who was 
under 18 years of age, an accident occurred. Being under 18 years of 
age, the chauffeur did not have a license to operate the car and was work- 
ing under a license granted to a person of different name and he was 
employed under that assumed name. Plaintiff assured furnished the 
insurance company with a statement made by the chauffeur in which he 
represented his age as 18. To an investigator of the defendant, the 
chauffeur represented his age as 20. Acting upon the information fur- 
nished by the insured, the defendant undertook to defend the suit brought 
by the injured party against the insured. However, when the case was 
called for trial, counsel for the injured party informed the insurer’s trial 
counsel that the chauffeur was under 18 years of age at the time of the 
accident. The insurer then abandoned the defense of the case. The suit 
was settled by the insured for about $10,000 and stiit was brought to 
recover the amount paid under the settlement. The trial court gave judg- 
ment for the insurer holding that it did not waive its right to limit its 
contractual obligation in accordance with the terms of the policy as it had 





no knowledge of the fact that the chauffeur was under the age of 18, 
Upon appeal the Appellate Division reversed the decision and held that 
even if it did not have actual knowledge of the chauffeur’s age the insurer 
had knowledge sufficient to put it on inquiry as to the chauffeur‘s true age 

In reversing the judgment of the Appellate Division, the Court of 
Appeals of New York held that waiver is an intentional relinquishment of 
a right, and ordinarily must be predicated upon full knowledge of all the 
facts upon which the existence of the right depends. The court further 
held that under the terms of its contract defendant was bound to defend 
any suit for injuries caused by the automobile of the insured unless the 
accident occurred when the automobile was being operated “by any person 
in violation of law as to age,” and that upon the information furnished to 
it by the insured, it would have breached its contract if it had failed to 
defend the suit. 


JOYRIDE OR THEFT. 


‘That recovery cannot be had under an automobile theft policy where 
the car had been taken for the purpose of a joyride and without any 
intent of permanently depriving the owner of the car, was recently held 
by the Supreme Court of Wisconsin in La Motte v. Retail Hardware 
Mut. Fire Ins. Co. of Minnesota, 233 North Western 566; 76 Insurance 
Law Journal 611. Defendant Retail Hardware Mut. Fire Ins. Co. of 
Minnesota issued to the plaintiffs an automobile policy insuring against 
“loss or damage caused by theft, robbery, or pilferage, excepting by any 
person or persons in the insured’s household or in the insured’s service 
or employment.” Joe La Motte, a nephew of the insured, had been 
brought up by her and lived in her home until he married. About a year 
prior to the trial, the nephew's wife died and he brought his bed and 
trunk to the home of the plaintiff. On December 13, 1928, the insured’s 
nephew returned from a camp where he was employed and after going to 
plaintiff's home, spent the day and early evening in the pool hall operated 
by plaintiff’s husband. Later he met a friend and some girls and they 
planned to take ride in an automobile. At the suggestion of the friend, 
the nephew went to plaintiff's garage about 12 o’clock, opened it, and took 
the car and went for a ride with two girls. After driving for some 
time, the party turned back and on the return trip the car skidded and 
went into a ditch and was wrecked. The car was hauled from the ditch 
and at the request of plaintiff's nephew was taken to plaintiff's home by 
two boys. On the trial of the suit on the policy, the jury in answer to 
questions submitted by the court, found that the nephew took the car 
with the intent purposely to deprive plaintiff of the ownership thereof, 
and that he was not a member of the household of the insured. ‘The 
answers were changed by the court and judgment was granted for the 
defendant. 

Upon appeal the Supreme Court of Wisconsin held that to warrant 
a recovery under the policy, plaintiff had the burden of affirmatively show- 
ing that the wrongdoer when he took the car or some time thereafter, 
intended to wholly and permanently deprive the owner of the automobile. 
It was also held that as the car was taken merely for a joyride and was 
being returned at the time of the accident, any attempt to steal or deprive 
the owner wholly or permanently of the car, was clearly negatived. 
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LIFE 


MASSACHUSETTS MUT. LIFE INS. CO. v. JONES. No. 3006. 
Circuit Court of Appeals, Fourth Circuit. Oct. 21, 1930. 
44 Federal Reporter (2d) 540. 
1. INSURANCE. 

Insurer, under policy providing for automatic premium loan, was not required, 
on default without sufficient cash value to pay year’s premium, to apply accumu- 
lated cash value to purchase of extended insurance. 

Insurer, in accepting insured’s application in which he specifically 
indicated his purpose to have the automatic loan provision apply, thereby 
agreed to loan the amount of any defaulted premium when there was a 
cash reserve sufficient for that purpose, and the use of the word “auto- 
matically” in the loan provision imposed a duty to make such a loan when- 
ever such contingency arose without regard to whether another written 
request was made therefor. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

2. INSURANCE. 

Insured’s indebtedness was properly charged against cash surrender value 
in ascertaining extended insurance (Code W. Va. c. 34, § 34a [4]; G. L. Mass. 
c. 175, § 144). 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of West Virginia, at Charleston; George W. McClintic, Judge. 

Action by Jean Jones against the Massachusetts Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded for a new trial. 

J. M. Woods, of Charleston, W. Va. (Price, Smith & Spillman, of Charleston, 
W. Va., on the brief), for appellant. 

W. W. Goldsmith, of Beckley, W. Va. (Ashton File and File, Goldsmith & 
Scherer, all of Beckley, W. Va., on the brief), for appellee. 

Before Parker, Circuit Judge, and Groner and Ernest F. Cochran, District 
Judges. 

Groner, District Judge. 

This is an action at law on a policy of insurance for $5,000 issued by the 
appellant—defendant below—on the life of James L. Jones, the husband of Jean 
Jones, the appellee—plaintiff below. The District Court, on stipulation waiving 
a jury, gave judgment, without opinion, against the insurance company. For 
brevity, we will speak of the parties as the beneficiary, the company, and the 
insured. 

In December, 1923, insured made application to the company for a twenty 
payment life policy for $5,000, naming his wife as beneficiary. The policy was 
issued on the 30th of December, 1923, and contanied the standard options, and 
also provided two classes of loans; i. e., cash, equal to the amount of the net 
cash surrender value, and the so-called “automatic premium loan.” Insured, in 
his written application for the policy, selected the latter, and, under the nonfor- 
feiture provisions of the policy, selected “extended term insurance.” On the 
30th of December, 1923, when the policy was delivered to him, he paid the 
premium of $168.50, and this was all the out-of-pocket money he ever paid on 
account of the policy. Shortly after the expiration of the first year, but within 
the thirty-one days’ grace allowed under the policy, he notified the company of 
his inability to pay the second premium, but inquired, if he should ever be able 
to pay it, what steps he should take to that end. The company replied that, the 
cash value of the policy being sufficient for the purpose, it would lend him the 
money to pay the second year’s premium, and had him execute a premium loan 
note for the amount advanced. When the third premium fell due, Jones owed 
the company the amount of the second premium, less the dividend declared 
December 30, 1925, plus interest. He again stated he had no money with which 
to pay the premium, and the company again informed him there was sufficient 
value to his policy on which to base an additional loan for enough to pay the 
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premium for that year, and sent him a premium note and agreement for his 
signature. Insured did not sign or return the note, and paid nothing either in 
reduction of his former debt or on account of the premium then due, whereupon 
the company, on the last day of the grace period, applied so much of the cash 
or loan value of the policy as was necessary to the payment of the third year's 
premium, and forwarded to insured its receipt therefor. On December 30, 1926, 
the fourth annual premium became due, and on January 31, 1927, the last day 
of grace, remained unpaid. Whereupon the company, having determined the 
then precise cash value of the policy, and having ascertained that the net amount 
available in cash or for loans was less than the annual or semiannual premium, 
made a further loan of a sufficient amount to continue the policy for a quarter 
of a year, and again forwarded to insured its receipt, and notified him that the 
policy would be continued at face, less the amount of the loans, only to the end 
of the quarter, viz., to March 30, 1927, and for thirty-one days thereafter. Prior 
to March 30th insured was again notified that a second quarterly premium would 
then be due, but again made no reply, nor did he pay the premium. On the last 
named date insured’s indebtedness to the company, principal and _ interest, 
amounted to $324.80, and the cash value of the policy to $340.88. The difference 
was $16.08, which was not sufficient to pay another quarterly premium, and this 
amount the company, under the nonforfeiture provision, applied to the purchase 
of extended insurance, and notified insured of what it had done, and of the 


expiration date of the extended insurance, which was August 23, 1927. Insured 
died April 14, 1928. 


The grounds upon which the beneficiary claimed the right to recover were: 
First, that when, on the expiration of the grace period in January, 1927, it was 
ascertained that the cash value of the policy, less the indebtedness, was _ not 
sufficient to support a loan for enough to pay an annual premium, the company, 
in the absence of a written request from insured, instead of applying the amount 
available to the payment of a quarterly premium and, at the expiration of the 
quarter, the balance to extended insurance, should have applied the whole amount 
to the purchase of extended insurance, and she says that, if this had been done, 
it would have extended the life of the policy to a period beyond January, 1928, 
and the dividend, which in that case would have accrued on account of the 
extended policy as of the 30th of December, 1927, used for the same purpose, 
would have further extended it some eight or ten days beyond insured’s death. 
Secondly, that in computing the period of extended insurance, the company 
should not have deducted from the cash surrender value of the policy insured’s 
indebtedness to it, but that his indebtedness should have been deducted only 
from the face of the policy, and that the tabular cash surrender value, without 
deduction, should have been the criterion in the purchase of extended insurance, 
the effect of which would have been to extend the policy for about eight years 
from that date. And, finally, beneficiary insists that, even if it be conceded that 
the application of the cash surrender value of the policy to the quarterly pay- 
ment premium and extension insurance was properly made as against insured, 
it would not bind her, because she, as beneficiary, did not consent to the loan. 

[1] We are unable to agree in any of these contentions. In his application 
for the policy, insured selected the automatic premium loan provision, which 
bound the company, upon his written request, to loan the amount of the unpaid 
premium, or the largest installment of premium, not less than a quarter year, 
which the cash value of the policy, together with any unpaid dividends, less any 
indebtedness, was sufficient for. When the policy was delivered to him on 
December 30, 1923, he paid the first premium in cash. When the next premium 
became due, he borrowed from the company to pay it. When the third premium 
became due, he neither paid nor promised to pay, and the company, acting 
under the impulse of the automatic feature, again advanced the premium for 
another year. On the due date of the fourth premium, he again failed to pay, 
and, as the then cash value of the policy was not sufficient to pay an entire year's 
premium, the company, as we think it was obliged to do, made a further loan 
of enough to pay a quarterly premium, and at the end of that period, including 
the thirty-one days of grace, used the residue to provide extended insurance for 
such period as it would purchase. Beneficiary now insists that, because, when 
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the loan for the quarterly payment was made, insured had not made a formal 
written request for the loan, the company was under no obligation and had no 
legal right to make the loan, but that it was its duty to declare the original policy 
lapsed, and to apply the accumulated cash value, then and there, to the purchase 
of extended insurance, but this we think is a strained conclusion. Rather we 
think a fair construction of the policy requires us to hold that the company, in 
accepting insured’s application, in which he specifically indicated his purpose to 
have the automatic loan provisions apply, agreed to loan the amount of any 
defaulted premium, when there was a cash reserve sufficient for that purpose, 
and we think the use of the word “automatically” in the loan provision imposed 
a duty to make such a loan whenever such a contingency arose, and that without 
regard to whether another written request was made. ‘This was the construction 
the company itself put upon the contract, and, in making payments for insured 
without additional requests in writing, it, in each instance, notified insured of its 
action, and furnished him with its receipt accordingly. The effect of its doing so 
was to continue the life of the policy, and this was precisely what insured intended 
to happen in his selection of the automatic provision. If insured had then and 
there repudiated this action, and had demanded the appropriation of the avail- 
able sum on either occasion to the purchase of extended insurance, another 
question might arise, but he did nothing of the sort, but, with full knowledge of 
the company’s interpretation of the contract, and its action thereunder, accepted 
the benefits which the action taken conferred, and, upon natural principles of 
equity, is bound by his own acquiescence in the company’s construction of the 
contract as fully as if he had himself initiated the program, and, by the same 
token, his beneficiary likewise is estopped to complain. 

[2] Nor are we any more impressed with the argument that the indebtedness 
of insured to the company for advances made by it to him from the cash value 
of the policy to pay premiums should not have been charged against the cash 
surrender value in ascertaining the amount of extended insurance which insured, 
after default in the premium, was entitled to. There is nothing in the policy, 
nor is there anything in the statute of West Virginia (Code, c. 34 § 34a (4), or 
in the statute of Massachusetts (G. L. c. 175, § 144) which would make avail- 
able for this purpose the gross cash value of the policy. On the contrary, both 
the policy and the statutes contemplate the appropriation for the purpose men- 
tioned of only so much of the cash value as remains after deducting the indebted- 
ness of the insured to the insurer. If, at the time in question, insured had elected 
to surrender the policy and receive the cash value in money, the amount he would 
have been entitled to was the cash value, less the amount of his debt, and this 
amount, and no more, was the sum available for the exercise of the other options 
under the policy. The advances made by the company in the payment of 
defaulted premiums constituted a debt which under the contract became a lien on 
the policy. When, therefore, the automatic nonforfeiture feature of the policy 
beame applicable, the amount of the indebtedness was deductible both from the 
face of the policy and from the available cash reserve, for in no other way could 
a statement of account between the insured and the insurer be made, and we 
so held in Pacific Mutual Life Insurance Co. of California vy. Davin, 5 F. (2d) 
481, 484, where, speaking through Judge Rose, we said: 

“It is said, however, that in this way the company received a double pay- 
ment of its indebtedness: First, by deducting the indebtedness from the cash 
reserve; and, second, by again deducting it from the face of the policy as has 
already been pointed out. Deduction from the face of the policy is an altogether 
immaterial matter, for, as already pointed out, what the insured loses in the 
amount of the policy he gains in the time for which it is extended. Quite obviously, 
for the protection of the company, it must deduct any indebtedness due the 
company from the cash reserve before it can apply the cash reserve to buying 
extended insurance, for if it did not do so, the insured would get insurance for 
which he had not paid, and for which, if he did not happen to die, within the period 
of extension, he never would pay and never could be compelled to pay. 


See, also, 4 Cooley’ s Brief (2d Ed.) p. 3819. 


We have carefully examined the cases cited by plaintiff on this point, but 
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we see no reason to depart from the conclusions announced in the case from 
which we have quoted. 

From what has just been said, it is not necessary to pass upon the question 
whether the dividend on the extended policy which would have been available 
on the 30th of December, 1927, provided the available cash as of the date of 
the conversion was sufficient to extend the life of the policy to that period, would 
automatically have operated to further increase the life of the policy, since, as 
has been pointed out, upon no proper theory could the policy have been con- 
tinued as extended insurance to the date of that dividend. But, even if this 
were otherwise, it is clear to us the dividend then payable would not have 
extended the life of the policy. When the form of the policy was changed, and 
when, by operation of its terms and the application of the available cash, it was 
extended to a definite period, it became a fixed and definite contract both as to 
amount and as to time. The original contract was modified and circumscribed 
by the new contract as to the date of termination, and, in the old contract, as 
in the new, there was no option to use an accruing dividend to purchase further 
extended insurance. Such dividends, by the language of the policy, are payable 
only in cash, or in reduction of premiums, or for paid-up additional insurance, 
and there is nothing in the nature of an extended term insurance policy to which 
a dividend subsequently declared could apply in extending the life of the policy. 

Upon a review of the whole case, we are of opinion that the District Court 
erred in giving judgment for the plaintiff, and for this error the case is remanded 
for a new trial not inconsistent with this opinion. 

Reversed. 


ZEIDEL v. CONNECTICUT GENERAL LIFE INS. CO. No. 5858. 
District Court, W. D. Pennsylvania. June 11, 1929. 
44 Federal Reporter (2nd) 843. 
INSURANCE. 

Under circumstances, company /eld not chargeable with soliciting agent's 
knowledge of insured’s false representations in application respecting previous health 
and medical treatment. 

The undisputed evidence showed that, after insured told soliciting agent 

true facts concerning his previous health and medical treatment, agent filled 
out application and made out report concerning matters material to risk, 
without referring to facts misrepresented, that thereafter agent accompanied 
insured to medical examiner where the false representations were made, 
that insured knew representations were false, that company relying thereon 
executed policy of which application was made part, and that insured 
retained policy approximately fourteen months from date of issue until 
his death. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

At Law. Action by Sarah Zeidel against Connecticut General Life Insurance 
Company. On defendant’s motion for a new trial, after verdict of plaintiff. 

Motion granted. 

Charles Margiotti and S. C. Puglise, both of Punxsutawney, Pa., and S. V. 
\lbo, of Pittsburg, Pa., for plaintiff. 

Reed, Smith, Shaw & McClay, P. K. Motheral, and Carl Glock, all of Pitts- 
burgh, Pa., for defendant. 

McVicar, District Judge. 

This is an action on a life insurance policy by the beneficiary. The jury re- 
turned a verdict for the full amount of the plaintiff's claim. The case is now 
before us on defendant’s motion for a new trial. 

Plaintiff, at the trial, offered in evidence the policy of insurance, dated De- 
cember 1, 1926, in the sum of $5,000; evidence of the payment of the premium 
thereon at the date of issue, and one year subsequent thereto; the death of the 
insured; proof of death to the defendant; and the refusal of the defendant to pay 
the insurance—this made out a prima facie case in favor of the plaintiff. Defend- 
ant then offered in evidence (which was uncontradicted) that the insured, in his 
application, which is a part of the policy, represented that he had never been on a 
restricted diet; that he had never had jaundice; that he had no medical advice 
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within the period of five years preceding the date of the policy excepting treatment 
for a cold; that these representations were false; that they were known by the 
insured to be false; and that defendant, relying thereon, issued the policy upon 
which this action was brought. If the case had ended here, defendant would have 
been entitled to binding instructions. Mutual Life Insurance Co. v. Hilton-Green, 
241: U. S. 613, 36 S. Ct. 676, 60 L. Ed. 1202; New York Life Insurance Co. v. 
Wertheimer (D. C.) 272 F. 730; Lutz v. Metropolitan Life Insurance Co., 186 
Pa. 527, 40 A. 1104; Murphy v. Prudential Insurance Co., 205 Pa. 444, 55 A. 19; 
McEntee v. New York Life Insurance Co., 79 Pa. Super Ct. 457; Martin v. Pru- 
dential Life Insurance Co., 83 Pa. Super Ct. 509; March v. Metropolitan Life In- 
surance Co., 186 Pa. 629, 40 A. 1100, 65 Am. St. Rep. 887. 

Plaintiff offered evidence in rebuttal that the agent of defendant, who solicited 
the insurance, knew that the aforesaid representations were false; that it was his 
duty to communicate the same to his principal, and with this knowledge the policy 
was issued and the premiums paid. Defendant offered evidence in sur rebuttal to 
the effect that the agent did not know the representations were false. The court 
submitted the question to the jury, whether the falsity of the said representations 
were known to defendant’s agent before the issuance of the policy, and the receipt 
of the premiums paid thereon, and instructed the jury that, if they found this issue 
in favor of the plantiff, it would be their duty to render a verdict in her favor, 
providing the circumstances were not such as would reasonably lead the insured 
to believe that the agent would not communicate his knowledge to the defendant. 
Defendant, in his motion for a new trial, alleges that the court erred in refusing 
its point for binding instructions, except as to the premiums paid, with interest. 

Was there an equitable estoppel in favor of the plaintiff? The answer to this 
question depends upon whether the agent’s knowledge was chargeable to his prin- 
cipal. In 21 Ruling Case Law, 843, it is stated: “While the knowledge of an agent 
is ordinarily to be imputed to the principal, it would appear now to be well estab- 
lished that there is an exception to the construction or imputation of notice from 
the agent to the principal in case of such conduct by the agent as raises a clear 
presumption that he would not communicate the fact in controversy, as where the 
communication of such a fact would necessarily prevent the consumption of a 
fraudulent scheme which the agent was engaged in perpetrating, or when the 
person claiming the benefit of the knowledge or notice or those whom he repre- 
sents collude with the agent to cheat or defraud the principal.” 

In Gunster v. Scranton, etc., Co., 181 Pa. 327, 37 A. 550, 59 Am. St. Rep. 650, 
the rule is stated in the syllabus as follows: “An exception to the general rule 
that notice to the agent is notice to the principal arises in case of such conduct 
by the agent as raises a clear presumption that he would not communicate the fact 
in controversy, as where the agent acts for himself in his own interest and ad- 
versely to that of the principal.” 

In United Security Life Insurance & Trust Co. vy. Central National Bank, 185 
Pa. 586, 40 A. 97, 98, Justice Mitchell of the Supreme Court, said: “The rule * * * 
is founded on the duty of the agent to communicate all material information to his 
principal, and the presumption that he has done so; but no agent who is acting 
in his own antagonistic interest, or has committed a fraud by which his principal 
is affected, can be presumed to have disclosed such fraud. It would be contrary 
to all experience of human nature, on which presumptions are founded.” 

The latter case is cited, with approval, in National Union Fire Insurance Co. 
v. Mellon National Bank, 276 Pa. 212, 119 A. 910. 

In the case of Mutual Life Insurance Co. v. Hilton-Green, 241 U. S. 613, 36 
S. Ct. 676, 680, 60 L. Ed. 1202, supra, the Supreme Court, in its opinion, said: 
“The general rule which imputes an agent’s knowledge to the principal is well 
established. The underlying reason for it is that an innocent third party may 
properly presume the agent will perform his duty and report all facts which affect 
the principal’s interest. But this general rule does not apply when the third party 
knows there is no foundation for the ordinary presumption,—when he is acquainted 
with circumstances plainly indicating that the agent will not advise his principal. 
The rule is intended to protect those who exercise good faith, and not as a shield 
for unfair dealing.” 

In the case of Clifton v. Tomb, 21 F. (2d) 893, 901 (Circuit Court of Appeals, 
Fourth Circuit), the court said: “The general rule that the knowledge of the 
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. 
agent is important to the principal rests upon the presumption that the agent wil] 
disclose what it is his principal's business to know and the agent’s duty to impart 
But, where the agent contracts with his principal and has a personal interest in the 
matter antagonistic to the interest of the principal, the rule does not apply, because 
in such a case there is no reason to presume that the agent will impart information 
which it is to his interest to suppress.” 

In Keeton v. Jefferson Standard Life Insurance Co., 5 F.(2d) 183, 187 (Circuit 
Court of Appeals, Fourth Circuit), the court said: “These positions respecting 
answers to questions made by the agent of the company, instead of the assured, 
and the imputation of knowledge on the part of the company because of informa- 
tion to its representative, are each predicated upon the transaction having been 
entered into in good faith, and that the same is otherwise free from the taint of 
fraud and imposition on the part of the assured; and when it once appears that 
such fraudulent conditions exist respecting material matters entering into the mak- 
ing of the contract, they become immaterial, and a contract so secured must fall.” 

See, also, Bankers’ Life Co. v. Dixon (D. C.) 24 F.(2d) 241; Stiegler v. 
Eureka Life Insurance Co., 146 Md. 629, 127 A. 397; Loving v. Mutual Life Insur- 
ance Co. of New York, 140 Md. 173, 117 A. 323; Judd v. Lubbock Mutual Aid As- 
sociation (Tex. Civ. App.) 269 S. W. 284; Kane v. Detroit Life Insurance Co., 
204 Mich. 357, 170 N. W. 35; Layton v. New York Life Insurance Co., 55 Cal. 
App. 202, 202 P. 958; Shaughnessy v. New York Life Insurance Co.. 163 Minn. 
134, 203 N. W. 600; Carlson v. Metropolitan Life Insurance Co., 221 Ill. App. 354; 
Ketcham vy. American Mutual Accident Association, 117 Mich. 521, 76 N. W. 3; 
Gorman vy. Metropolitan Life Insurance Co., 158 App. Div. 682, 143 N. Y. S. 1063; 
Emery v. New York Life Insurance Co., 316 Mo. 1292, 295 S. W. 571, and Ayers v. 
Business Men’s Insurance Co., 148 S. C. 355, 146 S. E. 147. 

The Pennsylvania case of Evans v. Metropolitan Life Insurance Co., 294 Pa. 
406, 144 A. 294, is not in point, as the insured committed no fraud in that case. 

The undisputed testimony shows that the insured made the representations 
charged; that they were false; that the insured knew they were false; that de- 
fendant, relying thereon, executed the policy, and that the insured kept the policy 
with the false representations therein, from the date of issue until the date of 
his death, a period approximately fourteen months. The statement of the Supreme 
Court, in the case of Mutual Life Insurance Co. v. Hilton-Green, 241 U. S. 613, 
36 S. Ct. 676, 680, 60 L. Ed. 1202, is peculiarly applicable to the facts of this case, 
which are analogous. The statement is: 


“The assured at the least consciously permitted an application containing ma- 
terial misrepresentations to be presented by subordinate agents to officers of the 
insurance company under circumstances which he knew negatived any probability 
that the actual facts would be revealed; and later he accepted policies which he 
must have understood were issued in reliance upon statements both false and ma- 
terial. He could claim nothing because of such information in the keeping of 
unfaithful subordinates. Moreover, the false representations accompanied and were 
essential parts of the policies finally accepted. He did not repudiate, and there- 
fore adopted and approved, the representations upon which they were based. 
Beyond doubt an applicant for insurance should exercise toward the company the 
same good faith which may be rightly demanded of it. The relationship demands 
fair dealing by both parties. * * * 

“Considered with proper understanding of the law, there is no evidence to 
support a verdict against petitioner, and the trial court should have directed one 
in its favor.” 

The undisputed evidence further shows that, after the insured told the soliciting 
agent the true facts concerning diet, jaundice, treatment, etc., the agent filled out 
the application for insurance in the home of the insured; that the insured signed 
the same; that the agent made a report to his company concerning the health of the 
insured and other matters material to the risk without in any way referring to the 
facts which were misrepresented; that the agent accompanied the insured to the 
medical examiner where the false representations were made. The facts of. this 
case bring it within the exception to the general rule imputing knowledge of the 
agent to his principal. 

The motion for a new trial is granted. 
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UNIONAID LIFE INS. CO. v. CRUTCHFIELD. No. 27. 
Supreme Court of Arkansas. Dec. 1, 1930. 
32 Southwestern Reporter (2d) 806. 
1. ACTION. 

Cause of action for breach of contract held improperly joined with cause of 
action for fraud in procurement of insurance application. 

This was true because the causes of action were inconsistent, in that 

the first was based on existence of valid contract and breach thereof, while 

second cause of action was based on theory that there was no contract be- 

cause of fraud in procurement of application. 

(For other cases, see Action, Dec. Dig. § 47.) 

2. INSURANCE. 

Insured, though never possessing copy of mutual life association’s constitution 
and by-laws, held bound thereby. 

(For other cases, see Insurance, Dec. Dig. § 152[1].) 

3. INSURANCE. 

Soliciting agent’s statement that assessments would never exceed maximum 
rate named in life insurance certificate, held mere statement of opinion and not 
fraudulent. 

The statement was substanitally true when made, and remained so for 
about twelve years, and until state insurance department, under authority 

of Act 1925, Nos. 137, 139, pp. 390, 405, by peremptory order, caused orig- 

inal insurer’s successor to require certificate holders to pay adequate rate on 

basis to give full benefit. Soliciting agent failed to acquaint insured with 
provisions of application by which officers were constituted attorneys in 
fact to vote at annual election for directors and on other questions arising 

for consideration at such meeting, including change of by-laws. 

(For other cases, see Insurance, Dec. Dig. § 198[4].) 

4, INSURANCE. 

Soliciting agent’s statement that assessments would never exceed maximum 
stated in certificate, being true when made, subsequent changed conditions re- 
quiring increased rate held not to affect contract (Acts 1925, Nos. 137, 139, pp. 
390, 405). 

(For other cases, see Insurance, Dec. Dig. § 198[4].) 

Appeal from Circuit Court, Grant County; T. E. Toler, Judge. 

Action by -H. P. Crutchfield against the Unionaid Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed, and cause dismissed. 

J. V. Walker, of Fayetteville, Duty & Duty, of Rogers, M. J. Harrison, of 
Little Rock, and W. B. Sorrells and Creed Caldwell, both of Pine Bluff, for appel- 
lant. 

Isaac McClellan, of Sheridan, for appellee. 

BuTier, J. 

Action in the court below by the appellee (plaintiff) to recover the sum of 
$218.18, total amount of assessments paid on certificate of membership in the 
Mutual Aid Union Society, the ground for recovery first alleged being for breach 
of contract and later by amendment to complaint for fraud and misrepresentation 
in the procurement of appellee’s application. There was a verdict and judgment 
against the defendant (appellant) in favor of the appellee for the sum sued for, 
from which judgment is this appeal. 

_ The facts of this case, with the exception of the names, dates, and the issue 
raised by the amendment to the complaint, are identical with those of the case of 
Fowler v. Unionaid Insurance Company, 180 Ark. 140, 20 S. W. (2d) 611, 613. 

The pleading designated by the appellee as “Reply to the Answer of Defend- 
ant” was in fact an amendment to the complaint by which was engrafted on the suit 
on contract an action in tort. The effect of the allegations of this pleading was 
that appellee was induced to apply for the certificate of membership on the repre- 
sentation of the agent that the monthly assessment would never exceed the max- 
imum rate named in the certificate, and the agent failed to acquaint him with the 
Provision of the application by which the officers of the Mutual Aid Union were 
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constituted attorneys in fact to vote at the annual elections for directors and on 
other questions arising for consideration at such meetings, and that, had he known 
that by his application a proxy would have been given the officers, or that the 
monthly assessment could be raised above the maximum named, he would not 
have signed the application or become a member of the union, and that such state- 
ments of the agent and concealments by him constituted a fraud in the procurement 
of the contract. 

[1] The allegations of the complaint as amended stated inconsistent causes of 
action, the first being that there was a valid contract and a breach of same resulting 
in damage to the plaintiff, the second being that there was no contract because of 
fraud in the procurement of the application, and that the sums paid under the 
purported contract should be recovered because of such fraud. It is clear that the 
evidence to sustain one allegation would be different from that necessary to sustain 
the other, and therefore they ought not to have been joined. Conant v. Storthz, 69 
Ark. 209, 62 S. W. 415. 

On the question of fraudulent representations or concealments, appellee was the 
only witness. He was testifying as to a transaction which occurred about twelve 
years prior to the time of his testimony, and during which time nothing happened 
to cause him to remember the details of such transaction. It is therefore not sur- 
prising that his testimony was equivocal. Stated most favorably for the appellee, 
and boiled down,:it amounts to this: Appellee was an uneducated farmer about 
fifty-five years of age at the time, but could read and write. The solicitor for the 
Mutual Aid Union, who is called in appellee’s pleadings and testimony “the agent 
of the company,” was an ex-county judge of appellee’s county, well known to him, 
and highly respected in the community. He solicited of the appellee his application 
for membership in the union, procured his signature to the application, and issued 
a receipt for the amount paid upon the signing of the application, which receipt 
was kept by the appellee, exhibited on the trial, and on its face showed that the 
application was to be forwarded to the Mutual Aid Union, and, if accepted by the 
union, the certificate of membership was to be issued and delivered to the appellee. 
At the time the application was solicited it was explained to the appellee that the 
assessments would be monthly, beginning with 54 cents and increasing one cent a 
month for eighty months, and would not exceed in the future the sum of $1.34, the 
amount named as the maximum assessment. (This is the only representation claim- 
ed by the appellee to have been made by the person who solicited of him member- 
ship in the Mutual Aid Union.) He was not informed of the provision in the 
application by which the officers of the union were constituted his attorneys in 
fact to cast his vote at the annual elections. He did not remember whether he 
read the application, but thought he did not, and did not remember whether or not 
it was read to him by the agent. He knew he had the right to attend the annual 
meetings of the union and to cast his vote on questions there presented, and was 
familiar with the fact that in organizations of that character the certificates were 
subject to, and controlled by, the by-laws. He continued to pay his assessments 
regularly until they reached the sum of $1.34 per month, and such assessments as 
were demanded from time to time during a period of about twelve years, and until 
he received notice from the appellant company that it had taken over the business 
of the Mutual Aid Union, by which notice he was advised of the different rates 
he might pay and the amount of benefit which would accrue under the various plans, 
the acceptance of any one of which was made optional with him, and that to con- 
tinue the certificate for the benefit named therein a monthly assessment in excess of 


$1.34 was required. He refused to pay the increased assessments, and brought 
this suit. 


With the exception of the issue of fraud raised by the amendment to the 
complaint, the facts as above stated are practically identical with those in the case 
of Fowler v. Unionaid Life Insurance Co., supra. That case rules this. In the 
instant case, as in the case cited, the application for membership, the certificate, the 
by-laws of the Mutual Aid Union, and the notice of re-insurance contract entered 
into between the Mutual Aid Union and_ the appellant company were 
introduced in evidence. By section 4 of the by-laws in force at the 
time of the application and at the time the contract of reinsurance was 
entered into authority was given the management of the union to increase the 
amount or require additional or extra assessments when necessary, and that the 
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policyholders would be subject to such increased or extra assessments. By section 
31 of the by-laws the board of directors was given power, if expedient, to trans- 
fer or merge the membership in whole or in part with any other institution when 
deemed for the best interests of the membership. 

{2| The evidence in this case sets out the entire contract of which the by-laws 
are an essential part, and of which fact appellee had knowledge. While the appellee 
never had in his possession a copy of the constitution and by-laws of the Union, it 
is not contended that he could not have obtained same had he so desired, and he 
must be held to have known of the essential provisions of the same and to be 
bound by them, for the application, certificate, and by-laws constitute the contract. 
Mutual Aid Union vy. Perdue, 162 Ark. 551, 258 S. W. 375; Ill. Bankers’ Life Ass’n 
v. Byassee, 169 Ark. 230, 275 S. W. 519, 41 A. L. R. 379; Mutual Aid Union v. 
Lovitt, 170 Ark. 745, 281 S. W. 354; Fowler v. Unionaid Life Ins. Co., supra. In 
the last-named case we said: “If the entire contract is considered, there can be no 
doubt that the right to change or raise the rates was agreed to and that the appellant 
authorized the officers of the company to act as his attorney in fact and cast any 
vote that he might cast.” 

[3,4] 2. On the issue of fraud raised by the amendment to the complaint, pass- 
ing by the question as to the misjoinder of causes of action and the competency of 
the evidence on the part of the appellee on that issue, we have concluded that 
there were no false representations made or deceit practiced, for the statement re- 
lied on was an opinion only. The receipt issued to the appellee upon his signing 
the application and delivery of it to him appraised him of the extent of the agent’s 
authority, which was merely that of a soliciting agent, and by a provision of the 
application it was expressly stipulated that the union should not be bound or any of 
the provisions of the certificate issued on the application waived or affected by any 
act or statement made by any agent or other person which was not contained in the 
application. If, then, the agent made the statements attributed to him, he merely 
stated what appeared in the application itself, which application, together with the 
by-laws and certificate, constituted the contract. The statement was substantially 
true at the time it was made, and remained so for a period of twelve years, and un- 
til the insurance department of the state of Arkansas, under authority vested in it 
by Acts 137 and 139 of the Acts of 1925, by peremptory order caused the appellant 
company, successor to the Mutual Aid Union, to require the certificate holders of 
the union to pay “an adequate rate on such a basis as to give full benefit or such 
benefit as would be commensurate with the monthly contributions paid.” It follows 
that, as the statement was true at the time made, subsequent changes in the condi- 
tion of affairs making necessary an increased rate which one of the knowledge and 
experience of the person making it could not reasonably have foreseen cannot af- 
fect the liability of the person making it or alter the contractual relation of the par- 
ties. 12 R. C. L. 303, § 64; Corbett v. Gilbert, 24 Ga. 454; Elliott on Contracts, vol. 
1, $87; Johnson vy. Baxter, 108 Ark. 350, 157 S. W. 387. 

Construing the evidence in the most favorable light for the appellee, and giving 
it its strongest probative value, we are of the opinion that in any phase of the case 
the appellee has failed to establish his right to recover, and that the trial court err- 
ed in its finding and judgment. As the case appears to have been fully developed 
on trial in the court below, the judgment is reversed and the cause dismissed. 


UNITED ORDER OF GOOD SAMARITANS vy. CAMPBELL. No. 40. 
Supreme Court of Arkansas. Dec. 8, 1930. 
32 Southwestern Reporter (2d) 1057. 


1. INSURANCE. 
Local officers presiding over lodge and collecting dues acted without scope of 
authority in making funeral arrangements for member, not binding order. 
(For other cases, see Insurance, Dec. Dig. § 695.) 
2. INSURANCE. 
Provision of life certificate for paying $50 for burial expenses /icld not to 
authorize undertaker’s recovery for funeral services furnished insured, where 


certificate had lapsed when death occurred and officers of local lodge were with- 
out authority to promise payment for funeral services. 


(For other cases, see Insurance, Dec. Dig. § 797.) 
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Appeal from Circuit Court, Hempstead County; Dexter Bush, Judge. 

Suit by the beneficiary of a life certificate against the United Order of Good 
Samaritans, in which John Campbell intervened. From an adverse judgment, the 
defendant appeals. 

Reversed, and case dismissed. 

U. A. Gentry, of Hope, for appellant. 

E. F. McFaddin, of Hope, for appellee. 


Butter, J. 

The sole question in this case is the right of.the intervener, John Campbell, 
to recover from the appellant, United Order of Good Samaritans, an undertaker’s 
bill. Carrie Carrigan was a member of the United Order of Good Samaritans, 
but at the time of her death, which occurred on July 25, 1925, her certificate of 
membership and her rights thereunder were in abeyance because of failure to 
pay her monthly assessments when due. About the 10th of July 1925, she had 
paid her arrears but under the terms of the policy it did not become reinstated 
until thirty days thereafter, and she, having died within that time, was what was 
termed by the officials of the order “unfinancial.” In a suit by the beneficiary 
named in the certificate against the appellant company, the court properly 
directed a verdict for the appellant, from which no appeal was taken. In that 
suit Campbell, who was a negro undertaker, intervened for a bill of $93, which 
he stated was for furnishing a casket and embalming the body. He stated that 
this was done at the instance of the officers of the local lodge, who assured him 
that the order would pay for these services; that he was familiar with the way 
these matters were usually handled by the order, as he had at one time been 
the chief officer in the local lodge; that he had joined every negro society in 
the south; that he had helped to bury many members of the United Order of 
Good Samaritans, dealing with other people occupying the same positions as the 
local officers in this case, and that the order had never refused to pay him; that 
he had never had the order pay him on funeral claims where liability was denied 
on the policy, and that, in all cases where he had been paid for funeral expenses, 
the order admitted the insurance to be in force; that the local officers in this case 
told him that the deceased sister was “financial.” 


Further evidence was to the effect that the secretary of the local lodge and 
one McCrary, who was known as the Colonial Chancellor and the presiding 
officer of the local lodge, had no authority to obligate the order for funeral 
expenses; the duty of the Colonial Chancellor being to preside over the local 
lodge and that of the secretary to collect the monthly dues and remit to the 
home office at Little Rock. 

[1] Since Campbell had been a Colonial Chancellor, he of course knew the 
authority of these officers, and, when they made the arrangements, in so far as 
the order was concerned, they were acting without the scope of such authority, 
actual or apparent. Therefore the order was not bound by any promise they 
might have made. Such is the well-settled rule of this court. Wales-Riggs 
Plantations v. Grooms, 132 Ark. 155, 200 S. W. 804; Pierce v. Fioretti, 140 Ark. 
306, 215 S. W. 646; Ozark Mutual Life Ass’ v. Dillard, 169 Ark. 136, 273-S. W. 378. 

[2] The certificate and by-laws of the order were introduced in evidence, 
among the provisions of which was the following: “Upon receipt of proper advices 
affirming the death of the member and if this certificate is in force the Order 
will pay to such persons designated by the beneficiaries $50, which sum when 
paid shall be charged against the accumulated value of this certificate, but this 
preliminary payment made on account of burial expenses shall not be as an 
acknowledgment of any liability under this certificate should any fraud or non- 
compliance with the terms and conditions of this certificate and Constitution and 
Laws of the Order be discovered.” This provision was an essential part of the 
contract, and, as the certificate was not in force at the time of the death of 
Carrie Carrigan, there was no burial benefit in force. Since this was the case, 
and there being no evidence to the effect that the local officers were clothed with 
any express authority, and their positions being such that no authority might be 
implied, the court erred in directing a verdict for the intervener. A verdict should 
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have been directed for the United Order of Good Samaritans on both branches 
of the case. 
The judgment of the trial court is therefore reversed, and the case is dismissed. 


NARVER v. CALIFORNIA STATE LIFE INS. CO. L. A. 11806. 
Supreme Court of California. Dec. 29, 1930. 
294 Pacific Reporter 393. 
1. INSURANCE. 

Ambiguous provisions in life policy, capable of two constructions, should be 
construed most favorably to insured. 

For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Insurer cannot defeat ambiguous policy by construction, if reasonable con- 
struction upholding insurance can be had without doing violence to language used 
and parties’ clear intention. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Indorsement or rider on life policy, relating to short-term premium until be- 

ginning of first policy year, held not policy separate from main policy. 
Indorsement provided, in substance, that in consideration of payment in 
advance of a short-term premium, insurer agrees to pay amount insured if 
death of insured shall occur before February 28, 1928, which is beginning 

of first policy year. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

4, INSURANCE. , 

Indorsements on insurance policy form part of insurance contract, and policy 
with indorsements and riders thereon must be construed together. 


(For other cases, see Insurance, Dec. Dig. § 150.) 
5. INSURANCE. 


Insured’s note, given and accepted as payment of premiums under life policy, 


held to constitute “payment.” 

(For other cases, see Insurance, Dec. Dig. § 186[5].) 
6. INSURANCE. 

Under ambigious terms of life policy, application, premium receipt, and indorse- 
ment considered as whole, policy held effective on November 28, 1927, warranting 
recovery where insured committed suicide more than year thereafter. 

Suicide clause in life policy provided that in case of suicide committed 
while sane or insane, within one year from effective date, recovery should be 
limited to total amount of premium paid. Various recitals in policy showed 
effective date to be February 28, 1928; that policy and application therefor 
should constitute entire contract between parties. Application provided that 
effective date should be determined by payment of premium with applica- 
tion. Receipt for first premium delivered on October 25, 1927, recited that 
insurance shall take effect and be in force from day of approval at home 
office if premium is fully paid with application, or upon manual delivery 
of policy to applicant during lifetime, and good health and full payment 
of premium thereon if premium has not been paid with application. Short- 
term indorsement in consideration of additional premium made policy effec- 
tive from November 28 to February 28, 1928, following, and recited that 
latter date should be beginning of first policy year. Policy was issued on 
November 28, 1927, and delivered on or about December Ist. Insured com- 
mitted suicide on December 10, 1928. 


(For other cases, see Insurance, Dec. Dig. § 443[5].) 
In Bank. 
Appeal from Superior Court, Tulare County; Frank Lamberson, Judge. 


Action by Emma S. Narver against the California State Life Insurance Com- 
Judgment for plaintiff, and defendant appeals. 

\ firmed. 

For opinion of District Court of Appeal herewith adopted, see 287 P. 107. 
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C. E. McLaughlin, C. P. McLaughlin, and McLaughlin & McLaughlin, 
Sacramento, for appellant. 

Ugene U. Blalock, of Los Angeles, for respondent. 

PER CurRIAM. 

After further consideration of the opinion in this case, written hy Justice Marks 
of the Fourth Appellate District and concurred in by Justice Barnard and Justice 
Pro Tem. Owen, we are of the opinion that it correctly disposes of the questions 
of law presented by the facts of said case, and we approve and adopt the same 
as the opinion of this court. 

Said opinion is as follows: 

Kkespondent is the widow of Chester Narver and the beneficiary named in an 
insurance policy issued by appellant on his life. 

On October 28, 1927, the deceased made his application to appellant for a policy 
of insurance upon his life in the sum of $5,000, and on the same day executed his 
promissory note to appellant in the sum of $176.95 in payment of the premiums 
to accrue under said policy until February 28, 1929. The promissory note was 
subsequently paid. The deceased took his medical examination and the policy was 
issued by appellant on the 28th day of November, 1927, and delivered to deceased 
on or about December Ist of the same year. 

The insurance policy contained the following paragraph: “This policy is in- 
contestable after one year if all premiums shall have been duly paid, except as to 
provisions and conditions relating to any double indemnity or total and permanent 
disability benefits which may be issued in connection herewith. In case of suicide 
of the insured, committed while sane or insane, within one year from the date 
hereof, the limit of recovery hereunder shall be the total amount of the premium 
paid.” 

Above the signature of the president and secretary of the insurance company 
on the policy appears the following: “In witness whereof, California State Life 
Insurance Company has caused this policy to be signed by its President and its 
Secretary of Sacramento, California, this twenty-eighth day of February, 1928. 
Which is the date of this policy.” 

The policy further provided that: “This policy and the application therefor 
(a copy of which application is attached hereto when issued) constitute‘the entire 
contract between the parties hereto.” 

Attached to and made a part of the policy under this clause was the application 
for insurance, in which the following appears: “I further agree that the effective 
date of any policy which may be issued hereon shall be determined as follows: 
(a) If the premium be fully paid with this application, such policy shall take effect 
at twelve o’clock noon of the day upon which this application is approved by the 
company at the home office.” 

In the report of the medical examiner, a copy of which was attached to the 
policy, there appears the following: “I have verified each of the foregoing answers 
on this page and on the first page hereof and adopt them as my own, and warrant 
that they are full, complete and literally true answers to the questions against which 
they are written. I further agree that if during the first year following the date 
of any policy issued hereon I commit suicide, whether sane or insane, the onl) 
liability under any policy issued thereon shall be for a fixed sum equal to the 
actual cash premium paid to the company on said policy.” 

On October 25, 1927, there was delivered to the insured a receipt, the material 
parts of which were as follows: 

“178248 ’ October 25, 1927. 

“Received of Chester Narver One Hundred Seventy-Six and 95/100 Dollars in 
full for fifteen months the first annual premium on Five Thousand dollars insurance. 
Counter-signed by Harvey Stewart. Agent.” 

“The insurance shall take effect and be in force: (a) At twelve o’clock noon 
of the date of approval at the home office of the Company, if the premium be 
fully paid with the application; (b) Upon manual delivery of the policy to the 
applicant during his lifetime and good health and full payment of the premium 
thereon, if such premium has not been paid with the application.” 

“California State Lite Insurance Company, J. R. Kruse, President. Do not 
detach this receipt except for delivery to applicant for full settlement of 
premium. This is the only form of receipt authorized by the company to be 
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given to an applicant for a premium collected when the application is taken. Cal- 
ifornia State Life Insurance Company. Sacramento, California.” 

Attached to the policy of insurance as an indorsement or rider was the fol- 
lowing: 

“November 28, 1927. 

“In consideration of the payment in advance of a Short Term Premium of 
Twelve and 60/100 Dollars, California State Life Insurance Company agrees, sub- 
ject to the provisions of this policy and the application therefor, to pay the amount 
insured hereunder if the death of the insured shall occur prior to February 28, 
1928, which is the beginning of the first policy year. Double indemnity and Total 
Disability Benefits, if either thereof be stipulated in this policy, are not included 
herein, and neither shall be effective until noon of the date herein stated, and then 
only if the premium for the first policy be fully paid. 

“TSigned] Arthur Luddy, Asst. Secretary.” 

Insured committed suicide on December 10, 1928. Proois of his death were 
made and delivered to appellant, and demand was made upon it by respondent for 
the sum of $5,000, which payment was refused. On January 3, 1929, appellant ten- 
dered to respondent the sum of $164.35, which was the amount of the premium 
on the policy of insurance for the year commencing February 28, 1928. 

Respondent brought this action to recover on the policy of insurance, and, after 
a trial in the court below, without a jury, the court found all facts in her favor 
and rendered judgment against appellant for the principal sum of $5,000. 

\ppellant presents two grounds upon which it asks this court to reverse the 
judgment of the trial court. The first is that, as it maintains there were two policies 
of insurance issued to deceased, one being a short-term policy commencing on 
November 28, 1927, and ending on February 28, 1928, the premium for which was 
$12.60, and the other a twenty-year nonparticipating policy commencing on Feb- 
ruary 28, 1928, the premium being $164.35, payable annually on the 28th day of each 
February. The second ground upon which the reversal is asked is a corollary of 
the first, namely: That since the policy of insurance in effect on December 10, 
1928, did not become operative until February 28, 1928, one year had not elapsed 
at the time of the suicide of the insured, and that, therefore, the principal sum of 
$5,000 could not be collected, but that only the annual premium paid, $164.35, was 
recoverable. The exact questions presented upon this appeal do not seem to have 
been decided in California. 

[1, 2] It is a well-recognized rule of law that if any uncertainties or am- 
biguities appear in an insurance policy which may be solved by either one of two 
reasonable constructions, the one which is most favorable to the insured and 
which will give life, force, and effect to the policy should be adopted. The 
insurance company, having prepared the policy and all documents used in con- 
nection with its issuance, should not be heard to put such a construction upon 
an ambiguity, cause by it, as will defeat the policy and take from the beneficiary 
the very purpose and object of the insurance, if a reasonable construction uphold- 
ing the insurance can be had that does no violence to the language used and 
the clear intention of the parties. Pacific Heating & Ventilating Co. v. Williams- 
burg, ete., Co., 158 Cal. 367, 111 P. 4; Welch v. British American Assurance Co.. 
148 Cal. 223, 82 P. 964, 113 Am. St. Rep. 223, 7 Ann. Cas. 396: Witherow v. 
United American Insurance Co. of Pennsylvania (Cal. App.) 281 P. 668. With 
this rule in mind, we will proceed to a consideration of the contract pf insurance 
involved in this appeal. 

‘[3, 4] Appellant contends that the indorsement, or rider, on the main policy 
of insurance, which put in effect the insurance from November 28, 1927. to 
February 28, 1928, was a policy of insurance complete in itself and a contract 
separate and distinct from the main policy. With this we cannot agree. Taken 
by itself, this indorsement means nothing. Of itself, it is not a contract in any 
sense of the word. By its term it refers to the main policy and the application 
therefor, and, except: as specifically excepted in the indorsement, it put the 
provisions of the policy into force and effect. Indorsements on an insurance 
policy form a part of the insurance contract (25 Cyc. of Law and Procedure 743) 
and the policy of insurance with the indorsements and riders thereon must be 
construed together as a whole. Sharp v. Scottish Union National Ins. Co., 136 
Cal. 542, 69 P. 253, 615. 
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[5, 6 


)] Considering the policy of insurance as a whole, we find a most obvious 
and patent ambiguity as to its date. The closing paragraph of the main policy 
gives February 28, 1928, as its date. The application for the insurance, of which 
there was only one, and which was made a part of the contract of insurance, 
contains the direct statement that “if the premium be fully paid with this applica- 
tion such policy shall take effect at twelve o’clock noon of the day upon which 
this application is approved by the Company at its home office.” The applica- 
tion was approved and the policy actually issued on November 28, 1927. It was 
registered with the insurance department of the state of California on November 
29, 1927, and delivered to deceased two days later. His note was given and 
accepted as payment of the premium and was therefore a payment of them. 
Harrigan v. Home Life Ins. Co., 128 Cal. 531, 58 P. 180, 61 P. 99. The receipt 
given to the insured by the company contained language identical with that in 
the application as to when the policy should take effect. From these documents 
the insured was justified in assuming that his policy of insurance became effective 
at noon on November 28, 1927. Why the date of February 28, 1928, was used at 
the close of the policy is not entirely clear. It is not an unreasonable conclusion, 
in fact it is entirely probable, that it was inserted for the convenience of the 
parties to fix the due date of the future annual premiums. 

We therefore conclude that the policy of insurance was made operative and 
put in effect by the short-term insurance rider and under all the terms of the 
policy the date of this instrument became the date of the policy. We are aided 
in reaching this conclusion by four decisions from other jurisdictions, namely, 
Krebs v. Philadelphia Life Ins. Co., 249 Pa. 330, 95 A. 91 Ann. Cas. 1917D, 1184; 
Jefferson Standard Life Ins. Co. v. Wilson (C. C. A.) 260 F. 593; Fox v. New 
York Life Ins. Co., 211 Ill. App. 406, and American National Insurance Co. v. 
Thompson (Tex. Civ. App.) 186 S. W. 254. The first two of these cases present 
facts identical with the one we are are considering, and the other two, very similar 
facts. In the case of Krebs v. Philadelphia Standard Life Ins. Co., supra, the 
policy of insurance was issued upon application of the insured on July 19, 1913. 
It was dated on October 1, 1913. An indorsement providing for short-term 
insurance from August 1 to October 1, 1913, was placed upon the policy when 
issued. The policy was delivered prior to August 1, 1913, and the insured com- 
mitted suicide on August 24, 1914. It contained a provision that “self destruction, 
while sane or insane, within one year from the date hereof, is not a risk assumed 
by the company under this policy,” which, in effect, is similar to the language 
used in the policy issued by appellant. 

The Supreme Court of Pennsylvania was of the opinion that if the date of 
the policy was to be considered as the date appearing on the main instrument, 
there would be no liability under its terms, the suicide of the insured having 
occurred within one year from that date, but that if its date were to be taken as 
the date of the short-term insurance indorsement, the liability of the company 
would be fixed. The court held that the short-term insurance indorsement did 
not constitute an insurance policy in itself, and that therefore, it incorporated 
in its provisions enough of the terms of the main policy to make it a complete 
contract of insurance. It having incorporated the provisions of this contract it 
must be held to have incorporated all of them not expressly excepted, as the 
company could not be permitted to select, as included, the portions favorable to 
it and reject the others. The court held that there was but one contract of 
insurance which was in effect on the date of the short-term insurance indorse- 
ment, and that as there was an ambiguity in the policy itself, such ambiguity 
must be construed against the company and in favor of the insured, and affirmed 
the judgment of the trial court against the insurer. 

In the case, before us it would have been a simple matter for the appellant to 
have used such language in the several documents constituting the contract of 
insurance, so that there would have been no question of its meaning. The com- 
pany did not do so, and it cannot complain because the trial court, following the 


usual rule of construction, resolved such ambiguities against it and in favor of 
the insured. 


Judgment affirmed. 





Sovereign Camp W. O. W. v. Bell 


SOVEREIGN CAMP W. O. W. v. BELL. No. 20320. 
Court of Appeals of Georgia, Division No. 2. Nov. 15, 1930. 
Rehearing Denied Dec. 12, 1930. 
156 Southeastern Reporter 235. 
1, APPEAL AND ERROR. 

Original documentary evidence not incorporated in approved brief of evi- 

dence, though specified in exceptions, cannot be considered on review. 
Syllabus by the Court. 

There is no authority of law in this state for ordering original docu- 
mentary evidence transmitted to this court for consideration in review- 
ing a trial in the court below, since this court cannot consider as evidence 
documents not incorporated in an approved brief of the evidence, even 
though they be specified in the bill of exceptions as material to a clear 
understanding of the errors complained of. Roberts v. Heinsohn, 123 
Ga. 685, 51 S. E. 589; Kelley v. City of Atlanta, 141 Ga. 612, 81 S. E. 869. 
Accordingly, the motion of plaintiff in error to require the transmission 
of certain original documentary evidence introduced in the court below 
must be denied. 

(For other cases, see Appeal and Error, Dec. Dig. § 713[1].) 

2. INSURANCE. 

Bona fide tender of monthly dues to officers of local camp of benefit society 
before end of month in which payment was due prevented suspension; where 
tender of dues in benefit society was refused because member had been suspended, 
it was not necessary to prevent forfeiture that tender be repeated as to subse- 
quently accruing dues; tender of dues to cfficer of local camp of benefit society 
as directed by by-laws /ield legal tender to society; refusal by local clerk of 
benefit society of lawfully tendered dues waived necessity for repeated monthiy 
tender of dues notwithstanding prohibition against waiver by employee. 

Syllabus by the Court. 

Where, by the by-laws of a fraternal beneficiary association, it was 
provided that payments of annual assessments, or monthly installments of 
assessments, should be made to the clerk of the local camp, and the cer- 
tificate of insurance issued to the member contained a similar provision, 
and it was further provided by the by-laws that if a member “fails to 
make any such payments on or before the last day of the month he shall 
thereby become suspended,” a bona fide tender of the amount of the 
monthly “dues,” made to the officer of the local camp designated by the 
certificate and by the by-laws, before the end of the month in which such 
payment was due, was sufficient,to prevent the suspension of the member 
on account of nonpayment of dues. And where the clerk of the local 
branch refused to accept the tendered dues, giving as his reason that the 
member had been suspended, it was not necessary, in order to prevent a 
forfeiture, that the tender be repeated as to subsequently accruing dues 
(Starnes v. ‘Atlanta Police Relief Association, 2 Ga. App. 237 (4), 58 S. E. 
481), since “a tender of money is excused where, before the expiration of 
the time therefor, the party to whom it is to be made makes declarations 
equivalent to a refusal to accept the tender if made.” Ansley v. High- 
tower, 120 Ga. 719 (4), 48 S. E. 197. This is true, notwithstanding a pro- 
vision contained in the by-laws of the beneficiary association that “no 
officer, employee or agent of the Sovereign Camp, or of any Camp, has 
the power, right, or authority to waive any of the conditions upon which 
beneficiary certificates are issued, or to change, vary, or waive any of the 
provisions of this constitution or these laws,” and notwithstanding the 
further provision that “the clerk of a camp shall not by acts, representa- 
tions, waivers, or by vote of his camp have any power or authority not 
delegated to him or his camp by the constitution and laws of this associa- 
tion to bind the sovereign camp or his camp.” Since the clerk of the 
local camp was the officer to whom, by direction of the by-laws and the 
certificate of insurance issued to the member, payments of dues were 
directed to be made, a tender to the clerk constituted a legal tender to the 
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association, and a refusal by the clerk to accept such tendered dues, 

accompanied by the statement that the member had been suspended, 

operated to waive, not the payment of dues, but the necessity for repeated 
monthly tenders of dues to the clerk, the party duly designated to receiy: 
them. 

(For other cases, see Insurance, Dec. Dig. § 753[1].) 

3. APPEAL AND ERROR. 

Inaccuracy in charge concerning requirement for reinstating suspe1 

member s/ield harmless to insurer, where reinstatement was not in issue. 
Syllabus by the Court. 

Where, in a suit upon a certificate of insurance issued by a fraternal 
beneficiary association, the issue as made by the pleadings and by th« 
evidence was as to whether the monthly dues and assessments of thx 
deceased member had been paid or tendered to the proper officer of the 
local branch of the association, and there was no contention on the part 
of the plaintiff that the deceased member had been reinstated after 
becoming suspended, any inaccuracy in the charge of the court in stating 
the requirements of the by-laws of the association with reference to thi 
reinstatement of suspended members was harmless to the defendant, 
and could not reasonably have misled the jury. 

(For other cases, see Appeal and Error, Dec. Dig. § 1066.) 

4. INSURANCE. 

Testimony that members of benefit society were not requested to partake 
in funeral of insured did not illustrate insured’s status and was properly excluded 
as immaterial. 

Syllabus by the Court. 

The court did not err in refusing to admit testimony that the “Wood- 
men were not requested to take part in the funeral of” the deceased 
insured. Such testimony was immaterial and irrelevant, in that it in no 
wise illustrated the actual status of the deceased as a member of the 
association, about which there was then pending a dispute. 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 

5. INSURANCE. 

Word “suspended” written by insurer's clerk on unsigned receipt for dues 
held properly excluded as self-serving declaration; word “suspended” on unsigned 
receipt for insured’s dues held properly excluded as immaterial, where not show- 
ing whether written before or after payment was required; exclusion of receipt 
reciting suspension of insured jeld harmless, where insurer’s agent testified 
insured paid no dues. 

Syllabus by the Court. 

The court correctly excluded from evidence the word “suspended” as 
written by the clerk of the local camp on an original unsigned and unde- 
livered receipt for the dues of the deceased insured for the month during 
which it was contended the forfeiture occurred. This was & mere self- 
serving declaration; and since the dues might have been paid at any time 
during the month, and there was nothing to show when the word “sus- 
pended” was written on the receipt, whether before or after the expiration 
of the month, this portion of the writing was immaterial and irrelevant. 
Moreover, the ruling could not have been harmful to the defendant, in 
view of the positive testimony of the clerk of the local camp that the dues 
of the deceased for that month was never paid. 

(For other cases, see Insurance, Dec. Dig. § 818[3].) 

6. TRIAL. 

Reopening of case to introduce receipt for dues before forfeiture held pro- 

perly refused, where such payment was not disputed. 
Syllabus by the Court. 

The court did not abuse its discretion in refusing to reopen the case, 
after the jury had retired, and permit the introduction by the defendant of 
a carbon duplicate of a receipt issued for the dues of the deceased for a 
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month which was several months prior to the alleged forfeiture. There 

was no dispute concerning the payment of dues for that month, and in the 

record there is nothing that indicates the materiality of such proffered 

eV idence. 

(For other cases, see Trial, Dec. Dig. § 66.) 
7. INSURANCE. 

Whether dues for month in which insurance was alleged forfeited and suc- 
ceeding months were paid and tendered held for jury under evidence. 

Syllabus by the Court. 

Under the evidence submitted, it was a question of fact, to be deter- 
mined by the jury, whether the dues for the month in which it was contend- 
ed the forfeiture occurred, and the succeeding month, had been paid, and 
whether the payment for the next month had been tendered and refused, 
as testified to by the plaintiff and other witnesses in her behalf; and it 
cannot be said, as a matter of law, that the jury were absolutely required 
to disbelieve the testimony for the plaintiff, and accept as true the evidence 
for the defendant as corroborated. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

Error from City Court of Americus; W. M. Harper, Judge. 

Suit by I. I. Bell against the Sovereign Camp Woodmen of the World. 
ment for plaintiff, and defendant brings error. 

\ffirmed. 


Judg- 


This was a suit on an insurance policy which the defendant contended had 
been forfeited on account of the nonpayment of certain monthly dues. It appears, 
without dispute, that the dues of the deceased insured had been paid through the 
month of March, 1928. The plaintiff contended and testified that she had sent 
the money by her son to pay the premiums for April and May, and the son testi- 
fied that the payments were made by him. Receipts purporting to represent the 
April and May payments, signed by the local officer of the order, authorized to 


receive payments, were introduced in evidence. The defendant denied any such 


payments for April and May, and denied the genuineness of the receipts for those 
months, and introduced what purported to be carbon copies of the receipts issued 
for February and March, the defendant’s contention being that the receipts intro- 
duced in evidence by the plaintiff were in fact the original receipts issued for 
February and March, altered so as to read for April and May. The plaintiff 
denied any such alterations, and testified that the receipts issued for February and 


March had been lost. Plaintiff introduced testimony to show that the dues of the 
deceased for June had been tendered to the clerk of the local camp, and he had 
refused to accept them, stating that the deceased had already been suspended. The 


clerk of the local camp denied that any such tender had ever been made. The 
insured died in October following. 


Robt. G. Plunkett, of Macon, and J. A. 


Hixon, of Americus, for plaintiff in 
error. 


k. L. Maynard, of Americus, for defendant in error. 

Jenkins, P. J. (after stating the foregoing facts). 

[1-7] Something additional might be said with reference to the ruling made 
in the seventh division of the syllabus. It is about this phase of the case that the 
contest seems to have most strenuously centered. The evidence throughout was 
in sharp conflict. There could be no question about the jury’s right to accept the 
testimony for the plaintiff rather than that for the defendant, as to payments for 
the months of April and May, and as relating to the tender of payment for the 
month of June, but for the exhibits introduced in evidence by the defendant as cor- 
roborating its testimony. As has been stated, the defendant contended that the 
receipts offered by the plaintiff for April and May were in fact the receipts which 
had been issued for February and March, and which had been changed as as to 
read for April and May. In support of this contention the defendant introduced 
what it claimed were carbon duplicates of the February and March receipts. An 
examination of the carbon duplicates and of the receipts in evidence would indi- 
cate what would seem to be identity in handwriting, in spacing, and in all respects, 
save, of course, the dates. In other words, it would seem that the receipt for 
April would superimpose the alleged carbon duplicate for February, and that the 
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same would be true with reference to the receipt for May and the carbon duplicate 
for March. As the identities multiply, the proof would seem to grow stronger. As 
pointed out by the great analytical thinker, Edgar Allen Poe, if in any stated 
proposition all the given requirements on the one hand fit exact and clean, like a 
torn and notched indenture. With the facts presented to meet the requirement on 
the other hand, the coincidences, as they increase, multiply the value of the proof 
not in arithmetical, but in geometrical, ratio. Inasmuch as the testimony for the 
plaintiff as to payments for April and May is joined together with the reccipts 
offered by her in support of such testimony, it would seem that the testimony 
could not stand much stronger than the receipts themselves, and, accordingly, the 
question involved has given the court some difficulty in its determination. Were 
it to be assumed that the copies introduced in evidence were in fact carbon dupli- 
cates of the February and March receipts delivered to the plaintiff, it would be 
hard to escape a conclusion sustaining the defendant’s contention, although it 
cannot be said that such coincidences would be mathematically and inherently im- 
possible. It is the province of the jury, however, to weigh and determine testi- 
mony, and this has been said, not scores, but hundreds of times, by the appellate 
courts of this state. The jurors hear the witnesses speak; they judge of their 
credibility. And in accepting the version of the case that accords with the testi- 
mony for and on behalf of the plaintiff, it is possible that they did not accept the 


genuineness of the carbon duplicates as being for February and March as con- 
tended. 


Judgment affirmed. 
Stephens, J., concurs. 
Bell, J., disqualified. 


‘ 


On motion for rehearing 


Counsel for the plaintiff in error in their exceedingly able motion for rehearing 
present their side of the case about as strongly as we think it could be put. They 
contend that the court erred in the ruling stated in the first division of the syllabus 
for the reason that counsel, on the oral argument in this court, agreed that the 
original documentary evidence referred to, photographic copies of which had been 
transmitted with the record, might be sent up for the court’s inspection. Their 
contention is that such an agreement would operate to bind the defendant in error 
despite the fact that counsel for the defendant in error had subsequently withdrawn 
his consent to a procedure not otherwise recognized by law. We do not think 
that the previous gratuitous consent of counsel for the defendant in error would 
operate to bind him, where it does not appear that the opposite party had in some 
way acted to his injury on the faith of such agreement subsequently withdrawn. 
In the instant case photographic copies of the receipts were embodied in the record, 
and the plaintiff in error neither took nor failed to take any action which could in 
any wise have harmed its case, by virtue of the gratuitous agreement subsequently 
annulled. 

Counsel for the plaintiff in error cite a long list of cases, both from the Su- 
preme Court and this court, setting forth the well-recognized rule of law that the 
courts will not uphold a verdict based upon evidence setting up what amounts to a 
physical impossibility. Counsel cite the original syllabus in the instant case to 
the effect that, were it to be assumed that the copies introduced in evidence were in 
fact carbon duplicates of the February and March receipts delivered to the plain- 
tiff, rather than those for April and May, it would be hard to escape the con- 
clusion sustaining the defendant’s contention. They argue that, inasmuch as the 
court seems to be convinced that the alleged carbon copies of the receipts issued 
for February and March represent the same penmanship as the original receipts 
introduced by the plaintiff for April and May, and since the evidence for the de- 
fendant identified the carbon copies as actually being for February and March, 
the court was bound to accept the defendant’s view of the case, for the reason 
that, as they contend, the genuineness of the carbon copies introduced as for 
February and March is in no wise disputed by the evidence. It is true that there 
was no testimony directly attacking the genuineness of the carbon copy receipts 
introduced as for February and March, but, taking the view of the case which the 
plaintiff in error insists upon, to wit, that the manifold and complete identities 
existing between the alleged February and March carbon copies and the originals 
tendered by plaintiff for April and May stamp the copies as duplicates of the orig- 
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inals, renders the testimony by the plaintiff an attack upon the genuineness of the 
carbon duplicates. The jury were privileged to believe the direct testimony of the 
plaintiff. This, under defendant’s own contention, they were unable to do if they 
accepted as genuine the carbon dulicates as representing copies of receipts for 
previous payments. They, being judges of the evidence, were not necessarily 
bound to accept the genuineness of the carbon duplicates, if in so doing it became 
necessary for them to reject the testimony by the plaintiff. The question is not 
what the members of this court might or might not have rendered, but what verdict 
the jury were authorized to render. Their verdict having the necessary approval of 
the trial judge, and not being contrary to what the evidence might have authorized, 
this court deems itself bound by the approved verdict rendered in the court below. 
. Rehearing denied. 


METROPOLITAN LIFE INS. CO. v. BRADY. No. 13693. 

Appellate Court of Indiana, in Banc. Dec. 30, 1930. 

174 Northwestern Reporter 99. : 
1. INSURANCE. 

Where applicant for life insurance had not paid premium, insurer held not 
liable under application for negligent and unreasonable delay in acting on appli- 
cation or in delivery of policy. 

The facts showed that application for life insurance was executed 
on April 7, 1925, but that insurer declined to write insurance as first class 
risk because of applicant’s family history of tuberculosis, and prepared the 
policy of insurance as a special class risk and posted policy from home 
office at New York on April 27, 1925, to the Indianapolis district office, 
where the policy arrived on April 29, 1925. The agent, on calling to 
deliver policy on May 7, was informed of applicant’s illness and refused 
to deliver policy. The application provided that the company should incur 
no liability under application until it had been received, approved, and 
policy issued and delivered, and the full first premium stipulated in policy 
had actually been paid to and accepted by the company during lifetime of 
applicant. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

2. INSURANCE. 

Agent’s promise that policy would be delivered by May Ist, if binding on 
insurer, was not controlling in tort action for failure to deliver policy during 
insured’s lifetime, in view of stipulations in application. 

The insurer by stipulations in the application expressly reserved the 
right to accept or reject the application or tender to the applicant for 
acceptance or rejection a different kind of policy which called for an 
increased premium, and the evidence disclosed that the policy as applied 
for was rejected by the insurer. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

3. INSURANCE. 

Mere delay in passing on application for insurance cannot be construed as 
acceptance thereof by insurer which will support action ex contractu. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

\ppeal from Marion Circuit Court; Harry O. Chamberlin, Judge. 

Action by Ralph F. Brady, administrator of the estate of Mary Francis 
Brady, deceased, against the Metropolitan Life Insurance Company. Judgment 
for plaintiff, and defendant appeals. 

Reversed with instructions. 

Miller & Miller, of Indianapolis, for appellant. 

Oscar C. Hagemier, of Indianapolis, for appellee. 

Neat, P. J. 


Appellee, father and administrator of the estate of Mary Francis Brady, 
alleged in the first paragraph of his amended intervening petition that one Mary 
Francis Brady applied to appellant by written application for a policy of life 
insurance on her life in favor of her father; that appellant received the application 
and issued a policy of life insurance in the sum of $1,000, on terms and conditions 
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unknown to petitioners; that the appellant's agents negligently failed to deliver 
the policy until Mary Francis Brady was ill and the policy was never delivered: 
that at the time appellant’s agent called to deliver the policy the insured was 
sick, and delivery was thereupon refused. The second paragraph alleges in sub- 
stance the same facts as the first, with the addition that appellant failed promptly 
to act upon the application of Mary Francis Brady, and failed to issue and deliver 
a policy until the applicant was fatally ill, and that appellant refused thereafte: 
to deliver the policy. Damages in the sum of $1,000, the amount of the policy, 
was demanded. Trial was before a jury, which returned a verdict in favor of 
appellee in the sum of $1,098.81 and costs. 

The facts favorable to appellee are as follows: That the appellant, Metro- 
politan Life Insurance Company, is.a New York insurance corporation authorized 
to do business in the state of Indiana, and maintained a branch office in the city 
of Indianapolis; that one H. Rosen with the title of general assistant manager 
was in charge of the office; that W. O. Weber was an employee of appellant 
with authority to collect premiums upon insurance and to solicit people to take 
out new insurance with appellant company; that Mary Francis Brady was 
solicited by W. O. Weber to take out insurance on her life with appellant com- 
pany; that pursuant to the solicitation of Weber, Mary Francis Brady executed 
a written application which was to the effect that she was applying for $1,000 
of life insurance, ordinary, with premium payable annually under a plan of 
insurance designated in rate book as 20-year endowment; that the beneficiary to 
be named in the policy was her father, Ralph F. Brady; that no agent, medicai 
examiner, or any other person, except the officers at the home office of the 
company, had power on behalf of the company to make, modify, or discharge 
any contract of insurance, to bind the company by making any promises respect- 
ing any benefits under any policy issued thereunder; that no statement made to 
or by, and no knowledge on the part of, any agent, medical examiner, or any 
other person as to any facts pertaining to the applicant shall be considered as 
having been made to or brought to the knowledge of the company, unless stated 
in either (a) or (b), of the application; that the company shall incur no liability 
under the application until it has been received, approved, and a policy issued 
and delivered, and the full first premium stipulated in the policy has actually 
been paid to and accepted by the company during the lifetime of the applicant, 
in which case such policy shall be deemed to have taken effect as of the date of 
issue, as recited on the first page thereof; that in case of apparent errors or 
omissions discovered by the company in part (a) of the application, or in cas¢ 
the company shall be unwilling to issue a policy upon the plan or in the amount 
applied for, the company was authorized to amend the application by noting the 
change in the space entitled “corrections and amendments” and to prepare and 
submit a policy on a different plan, or if a different amount from that hereby 
applied for, and the acceptance of such policy by the applicant as so submitted, 
accompanied by a copy of the application so amended, shall operate as a radifica- 
tion of such change or amendment; that the application was executed by Mary 
Francis on April 7, 1925, and the medical examination of applicant was signed 
by the medical examiner on April 7, 1925; that the application was considered by 
the officers at the home office, in the regular course of business; that an applicant 
for insurance who was a girl 19 years of age, and weighing 98 pounds, and whose 
mother had died of tuberculosis at the age of 25, is not, according to the estab- 
lished general custom in the life insurance business, a first class, or ordinary 
risk; that after consideration, and by reason of Mary Francis Brady’s family 
history of tuberculosis as shown by the application, and of the fact that she 
was underweight, appellant declined to write insurance upon her in its ordinary 
or first class risk calling for a premium, and with a reserve calculated upon the 
American Experience Table; that the company did prepare a policy of insurance 
upon the life of Mary Francis Brady, as a special class risk, that is, as a risk 
more hazardous than the ordinary risk calling for a premium, and with a reserve 
calculated on a special table; that such policy so prepared called for a premium 
of $47.02, whereas for an ordinary endowment policy, in the principal sum of 
$1,000, the premium calculated was $44.07; that said policy was posted from the 
home office of defendant at New York City on April 27, 1925, to the Indianapclis 
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district office of defendant by United States mail, and arrived at said Indianapolis 
district office at Indianapolis, Ind., on April 29, 1925, on which day said Mary 
Francis Brady was not in an impaired condition of health; that said agent, W. O. 
Weber, did not call at Mary Francis Brady’s home to deliver said policy prior to 
May 7, 1925; that on May 6, 1925, Mary Francis Brady became ill and her con- 
dition of health was seriously impaired; that when W. O. Weber called at the 
home of Mary Francis Brady with the policy, he was informed of her illness, 
and he refused to deliver said policy, but returned the same to the Indianapolis 
district office of appellant; that on May 9, 1925, said Ralph F. Brady called at the 
Indianapolis district office of defendant on behalf of Mary Francis Brady, 
demanded the delivery to him of the policy, and offered to the person then in 
charge of the office the sum of $47.02 in legal tender in payment of the first 
premium called for by the policy; that the demand was refused and the tender 
rejected; that the policy was returned to the home office of defendant, and one 
year thereafter, in pursuance of a rule of the company, was destroy ed; that on 
the night of April 7, 1925, at the time of signing of the application, the father 
asked the agent if his daughter should pay the premium, and the agent replied 
“that it would be alright when the policy was delivered to give him a check 
for the premium”; that the daughter was able and ready to pay the premium 
on the night of April 7, 1925, and so informed the agent; that the agent informed 
Mary Francis that the policy would be delivered the Ist of May; that between 
April 7, 1925, and May 8, 1925, no word was received from appellant in regard 
to the policy; that Mary Francis was never an insurable risk after she 
contracted a severe cold on May 6, 1925; that a reasonable time for the delivery 
of a life policy to a resident of Indianapolis after the same has been received 
by the branch office in Indianapolis is twenty-four hours; that, a reasonable 
time for a life insurance company with its home office in New York, and its 
branch office in Indianapolis, to deliver a policy of life insurance to an applicant 
in Indianapolis, figuring from the date the application was taken to date of 
delivery, is ten days; that it was admitted by the manager of the branch office at 
Indianapolis that it was “their fault” that the policy had not been delivered sooner. 

Many errors have been assigned, all of which are presented. We will discuss 
the alleged error in overruling the motion for a new trial confining ourselves to 
two causes, namely: The verdict of the jury is not sustained by sufficient evi- 
dence; the verdict is contrary to law. 

[1] Under the facts of this case, is the appellant an insurance company, 
liable in damages, in either of the two instances, to wit, for negligent and 
unreasonable delay in acting upon an application for life insurance; for negligent 
and unreasonable delay in the delivery of a life insurance policy to the applicant— 
assuming in each case the appellant was damaged by such delay? 

The appellee says this court has previously approved the doctrine of tort 
liability, and quotes from the case of Live Stock Insurance Co. v. Stickler, 64 
Ind. App. 191, 115 N. E. 691, 694, as follows: “In some jurisdicitions insurance 
companies have been held liable for damages for negligent or unreasonable delay 
in acting on applications for insurance, where it was shown that but for such 
delay the application would have been approved and the insurance issued in 
time to have protected the applicant against a loss which occurred to his damage 
during the period of such unreasonable delay. _ Duffie v. Bankers’ Ass’n, 160 
lowa, 19, 139 N. W. 1087, 1089, 46 L. R. A. (N. S.) 25, and notes; Boyer v. Hail 
Ins. Co., 86 Kan. 443, 121 P. 320, 40 L. R. A. (N S.) 164, and notes, Ann. Cas. 
1915A, 671; Dorman v. Conn. Fire Ins. Co., 41 Okl. 509, 139 P. 262, 51 L. R. A. 
(N. S.) 873. While we do not find a decision in Indiana on the identical question, 
the decisions of our courts on kindred questions are on principle in harmony 
with the doctrine above announced. Indiana Life, etc., Co. v. Reed, 54 Ind. 
App. 450-459, 103 N. E. 77, and cases cited.” 

In addition to the cases above cited, we call attention to the following cases 
which support the principle of law pronounced by this court through Judge Felt: 
De Ford v. New York Life Ins. Co., 75 Colo. 146, 224 P. 1049, 1051; Carter v. 
Manhattan Life Ins. Co., 11 Hawaii, 69; Wallace v. Hartford Fire Ins. Cé, HF 
Idaho, 481, 174 P. 1009; Walker v. Farmers’ Ins. Co., 51 Iowa, 679, 2 N. W. 583; 
Johnson v. Farmers’ Ins. Co., 184 Iowa, 630, 168 N. W. 264; Security Ins. Co. v. 





472 The Insurance Law Journal, Vol. 76 [Mar., 1931 


Cameron, 85 Okl. 171, 205 P. 151, 27 A. L. R. 444; Columbian Nat. Life Ins. Co. 
Lemmons, 96 Okl. 228, 222 P. 255; Childers v. New York Life Ins. Co., 117 Okl. 
7, 245 P. 59; Brown v. Missouri State Life Ins. Co., 124 Okl. 155, 254 P. 7; Dyer y. 
Missouri State Life Ins. Co., 132 Wash. 378, 232 P. 346. However, upon an 
examination of each and every case, it is disclosed that the several courts in 
pronouncing approval of the doctrine of tort liability for failure to accept or 
reject an insurance application within a reasonable time predicated its reasoning 
substantially upon the fact that the first premium was paid at the time the applica- 
tion was taken by the soliciting agent, either in cash or note. We quote from 
several of the cases above cited: “When a company has received the first premium, 
and it is to apply from the date of the application, fair dealing requires that the 
company act upon the application, within a reasonable time. Otherwise it would 
be permitted to hold the applicant’s money, with no return, for such time as it 
saw fit; a condition which cannot be supposed to have been intended by the 
parties.” De Ford v. New York Life Ins. Co., supra. “An insurance company, 
having solicited and obtained applications for insurance, and having received 
payment of the fees or premiums exacted, they are bound either to furnish the 
indemnity the state has authorized them to furnish or decline so to do within 
such reasonable time as will enable them to act intelligently and advisedly thereon 
or suffer the consequences flowing from their neglect so to do.” Security Ins. 
Co. vy. Cameron, supra. “But is is said that a certificate or policy of insurance 
is simply a contract like any other, as between individuals, and that there is no 
such thing as negligence of a party in the matter of delay in entering into a 
contract. This view overlooks the fact that the defendant holds and is acting 
under a franchise from the state. The legislative policy, in granting this, pro- 
ceeds on the theory that chartering such association is in the interest of the 
public to the end that indemnity on specific contingencies shall be provided those 
who are eligible and desire it, and for their protection the state regulates, inspects, 
and supervises their business. Having solicited applications for insurance, and 
having so obtained them and received payment of the fees or premiums exacted, 
they are bound either to furnish the indemnity the state has authorized them to 
furnish or decline so to do within such reasonable time as will enable them to 
act intelligently and advisedly thereon or suffer the consequences flowing from 
their neglect so to do.” Duffie v. Bankers’ Life Ins. Ass’n, supra. “The question 
is, was there a duty to forward the application, not was there a consideration 
for what might be done in case it should be forwarded? The action is not upon 
a contract for term insurance but in tort for negligence whereby term insurance 
was prevented and but for which there would have been term insurance. If it 
is necessary to prove a contract and a consideration in order to prove a duty to 
forward, it may well be held that there was an implied contract, if indeed not an 
express oral contract, to forward, and that the consideration therefor was the 
making of an application at the solicitation of the agent, the submission, at the 
request of the agent to an examination by the examining physician, and the 
making a deposit with the agent.” Carter v. Manhattan Life Ins. Co., supra. 
The last case cited was the first to enunciate the doctrine of tort liability against 
a life insurance company for unreasonable delay in the consideration of an 
application for life insurance. 


The doctrine of tort liability just referred to has been refused by the Supreme 
Court of Arkansas. In National Union Fire Ins. Co. v. School District, 122 Ark. 
179, 182 S. W. 547, 548, L. R. A. 1916D, 238, an insurance company was held not 
liable for the negligence of its agent in failing to forward the application, 
accompanied by payment of the premium, the property having been subsequently 
destroyed without insurance, where he had only authority to solicit applications, 
deliver policies, and receipt for initial premiums, and the application stipulated that 
there should be no contract until the issuance and delivery of a policy. The court 
said: “Under the express terms of this proposal on the part of appellee for insur- 
ance it is stipulated that there shall be no contract of insurance until the company 
shall approve the application and evidence its approval by. the issuance of a policy. 
Under this stipulation of appellee, even if the soliciting agent had promptly for- 
warded the application to the company, the latter was under no legal obligation to 
issue the policy to appellee. The authority of the soliciting agent to receive and 
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forward the application if strictly followed did not impose upon the appellant any 
legal duty * * * Negligence and liability therefor cannot be predicated upon a 
state of facts that do not impose any legal duty.” Also the Supreme Court of 
Mississippi, in a well-considered opinion, in part said: “We are unable to perceive 
how an action may be maintained in tort which so clearly cannot be maintained on 
any theory in the contract. The Prudential Life Insurance Company was under 
no duty to write insurance on the life of appellant’s intestate, because there is no 
statute in this state fixing such duty upon insurance companies. We can find no 
such rule at the common law. It is quite elementary that there cannot be a tort 
without a breach of a legal duty. It is true that the business of insurance is 
affected with a public interest * * *. But, unless and until the Legislature shall 
declare a legal duty on the insurance companies to an applicant for insurance, 
despite the terms of the application, this court is without the power or the desire 
to trench upon legislative authority.” Savage v. Prudential Life Ins. Co., 154 Miss. 
89, 121 So. 487, 489. 

We are of the opinion that this court did not, without qualification in the case 
of Live Stock Ins. Co. v. Stickler, approve the doctrine of tort liability as applied 
to insurance companies where there has been an unreasonable delay in the accept- 
ance or rejection of an application for insurance or in the failure to deliver an 
insurance policy for acceptance or rejection by the applicant within a reasonable 
time. This court as presently constituted cannot perceive how a tort liability can 
he predicated upon an insurance company until and unless some legal duty devolved 
upon the insurance company to either accept or reject an application for insurance 
within a reasonable time. This legal duty must arise by virtue of some express 
provision of the statute or from the constractual relation existing between the 
parties whereby a legal duty, not a moral duty, devolves upon the insurance com- 
pany to act within a reasonable time upon an application submitted. 

In this case the application provided: “That the company shall incur no liability 
under this application until it has been received, approved and a policy issued and 
delivered, and the full first premium stipulated in the policy has actually been paid 
to and accepted by the company during the lifetime of the applicant, in which case 
such policy shall be deemed to have taken effect as of the date of issue.’ Are we 
to give effect to the above terms of the contract subscribed to by the applicant, or 
are we to flagrantly disregard them? It must be admitted that the contractual stip- 
ulations as above noted were of the kind and character that the parties had a perfect 
right to enter into. If such is the case, then no legal liability can be imposed upon 
appellant, either in unreasonable delay in passing on the insurance application or 
unreasonable delay in delivering the policy. See dissenting opinion Fox v. Volun- 
teer State Life Ins. Co., 185 N. C. 121, 116 S. E. 266; Id., 186 N. C. 763, 119 S. 
E.. 172. 

[2] Again, it was provided by the terms of the application in the instant case 
‘that no agent, medical examiner, or any other person, except the officers at the 
home office of the company, has power on behalf of the company to make, modify, 
or discharge any contract of insurance. If it be claimed that the agent said it was 
not necessary to pay the premium in advance, such statement was consistent with 
the stipulation of the application. The first premium was to be paid simultaneously 
with the delivery of the policy. The appellant expressly reserved the right to 
accept or reject the applicant as an insurable risk or tender to appellee for accept- 
ance or rejection a different kind of a policy which called for an increased premium. 

It is also a fact that the agent said that delivery of the policy as applied for 
would be made by May<Ist. If we concede, but not decide, that the agent could 
bind the company by such a statement, in view of the express stipulations of the 
application, the mere promise of a delivery by May lst is not controlling in this 
tort action. The evidence discloses that the policy as applied for was rejected by 
the appellant. 

The undisputed facts in this case disclose an offer by Mary Francis Brady, ap- 
plicant, to appellant to subscribe for life insurance policy and a rejection of the ap- 
plication by the insurance company, the preparation of a policy of insurance which 
called for an increased premium, and direction that the same be submitted to her 
for acceptance or rejection. ‘The minds of the contracting parties had never met. 
Mary Francis had the legal right to reject the policy so issued when presented to 


her. MacKelvie v. Mutual Ben. Life Ins. Co. (C. C. A.) 287 F. 660; Piedmont & 
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A. L. Ins. Co. v. Ewing, 92 U. S. 377, 23 L. Ed. 610; Michigan Pipe Co. v. Michi- 
gan F. & M. Ins. Co., 92 Mich. 482, 52 N. W. 1070, 20 L. R. A. 277; Riordan vy. 
Equitable Life Assur. Soc. of U. S., 31 Idaho, 657, 175 P. 586; Salisbury v. Indiana 
& Ohio Live Stock Ins. Co. (Mo. App.) 202 S. W. 412; New Adm’r v. Germania 
Fire Ins. Co., 171 Ind. 33, 85 N. E. 703, 131 Am. St. Rep. 245. 

[3] It is a well-settled rule, especially in the absence of a provision in the ap- 
plication expressly providing that the contract of insurance should be complete the 
moment that the application was received at the office of the insurance company 
and accepted by it, that mere delay in passing upon an application for insurance 
cannot be construed as an acceptance thereof by the insurer which will support an 
action ex contractu. Kohen v. Mutual Reserve Fund Life Ins. Ass’n (C. C.) 28 F. 
705; Alabama Gold L. Ins. Co. v. Mayes, 61 Ala. 163; Winchell v. Iowa State Ins. 
Co., 103 Towa, 189, 72 N. W. 503; Northwestern Mutual Life Ins. Co. v. Neafus, 
144 Ky. 563, 140 S. W. 1026, 36 L. R. A. (N. S.) 1211; Heiman v. Phoenix Mutual 
Life Ins. Co., 17 Minn. 153 (Gil. 127), 10 Am. Rep. 154; Ross v. New York Life 
Ins. Co., 124 N. C. 395, 32 S. E. 733; Van Arsdale v. Young, 21 Okl. 151, 95 P. 778. 

In view of the stipulations in the application all of which were agreed to by 
Mary Francis, in the absence of any statute of the state of Indiana imposing a duty 
upon an insurance company to accept or reject an application within a specified time, 
we hold that no legal duty devolved upon appellant to either accept or reject the 
application in the instant case or submit a counter proposal within a reasonable 
time. Meyer v. Central States Life Ins. Co., 103 Neb. 640, 173 N. W. 578; Bradley 
v. Federal Life Ins. Co., 295 Ill. 381, 129 N. E. 171, 15 A. L. R. 1021; Giddings v. 
Insurance Co. (1880) 102 U. S. 108, 26 L. Ed. 92. 

The verdict of the jury is not sustaiged by sufficient evidence, and is therefore 
contrary to law. 

Judgment reversed, with instructions to sustain appellants’ motion for a new 
trial. 


MERCER NAT. BANK OF HARRODSBURG et al. v. WHITE’S EX’R et al. 
Court of Appeals of Kentucky. Nov. 18, 1930. 
32 Southwestern Reporter 734. 
2. INSURANCE. 


Life policies constitute proper subject of pledge as security for debt. 

(For other cases, see Insurance, Dec. Dig. § 222.) 
3. INSURANCE. 

Pledge of life policy to secure debt puts in lien all of pledger’s interest in 
insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 222.) 
5. INSURANCE. 

Pledgee of insurance policies has no right to excess proceeds after debt is 
deducted. 

(For other cases, see Insurance, Dec. Dig. § 222.) 
6. INSURANCE. . 

Assignment or pledge executed creditors, accompanied by delivery of 
assigned insurance policy, held to have created valid lien to extent of debts. 

(For other cases, see Insurance, Dec. Dig. § 222.) 
7. INSURANCE. 

It was pledger’s duty to pay premiums to keep insurance policies in force, and, 


if he failed to do so, pledgees could pay premiums and augment liens on policies 
to that extent. 


(For other cases, see Insurance, Dec. Dig. § 222.) 


Appeal from Circuit Court, Mercer County. 


Action by Charles B. White against the Mercer National Bank of Harrods- 
burg and others. From a judgment in favor of plaintiff, defendants appeal, the 
executor having been substituted for Charles B. White, deceased. 

Reversed, with directions. 

C. E. Rankin, of Harrodsburg, for appellants. 

E. H. Gaither, Harrodsburg, for appellee Charles B. White’s executor. 
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Bruce & Bullitt, of Louisville, for appellee Mutual Life Ins. Co. 

Wiis, J. 

Owing to the depreciation in high-priced lands which he had puurchased, 
Charles B. White, a merchant in Burgin, became financially involved. In addition 
to his other indebtedness he owed large sums to the Mercer National Bank of 
Harrodsburg, the Citizens’ Bank & Trust Company of Burgin, P. D. Catlin, and 
Kk. A. Perkins, and applied to them for additional money to tide him over his 
difficulties. There was a meeting of his friends and the representatives of the 
banks at Perryville, in the month of February, 1921. At that meeting they agreed 
to furnish the money and Mr. White agreed to secure them by a mortgage on all 
of his property and an assignment of certain insurance policies he was then carry- 
ing. The amount of money required being larger than was expected, the trans- 
action was about to fall through when Mr. White propose -d that he would take out 
an additional policy of insurance for $5,000 and assign it along with the other 
policies. Thereupon the bank and his friends agreed to make the loan. Shortly 
thereafter Mr. White and his wife executed a mortgage on all of his property 
to secure the entire indebtedness, both old and new, amounting to $19,240. A few 
days later he assigned his old policies of insurance and also a new $5,000 policy 
issued by the Mutual Life Insurance Company of New York. In the spring of 
1922 Mr. White filed his petition and was adjudged a bankrupt. He listed as 
assets all his policies, including the Mutual Life Policy. He listed the lenders as 
creditors holding a mortgage on his property and a lien on the insurance policies. 
They each filed claims asserting their lien under the mortgage and by virtue of 
the assignment of the policies. The surrender or redeemable value of the insur- 
ance policies was fixed at $1,600, and they asked that their claims be treated as 
lien claims and enforced by a sale of property. A general order of sale was 
entered. The trustees, the Citizens’ Bank & Trust Company of Burgin, and the 
Farmers’ Trust Company of Harrodsburg, an adjunct of the Mercer National 
Bank, made a sale of all the property real and personal and disposed of the in- 
surance policies at their redeemable value. The Equitable policies were surrend- 
ered to the company and redeemed for their cash values while Mr. White himself 
paid the surrender value of the Prudential policy. These amounts were paid to 
the cerditors and applied on their debts. At that time the Mutual Life policy had 
no surrender value, and appears to have been retained by the assignees. All the 
premiums thereon were paid by Mr. White. In addition to insuring his life that 
policy provided for sick benefits. Several years later Mr. White became ill and 
entitled to sick benefits. As the assignment of the policy appeared on the records 
of the company and sick benefits were sent to the assignees. 

White sued the assignees to recover the sick benefits which they had collected, 
and to cancel the pledge of the policy. On final hearing plaintiff was granted the 
relief — and defendants have appealed. 

{1, a8 ae property of every kind may be the subject of a valid pledge. 21 
Ke GB @ . 634, 49 C. J., p. 902. And policies of life insurance constitute per- 
sonal whine ae of a character that may be pledged as security for debt. 37 C. J. 
§ 134, p. 428; Hodge v. Ellis, 76 Ga. 272; Coleman vy. Anderson, 98 Tex. 570, 86 
Ss. W. 730; Dungan v. Mutual Benefit Life Ins, Co., 46 Md. 469; Jones v. N. Y. Life 
Ins. Co., 15 Utah, 522, 50 P. 620; Widaman v. Hubbard (C. C.) 8&8 F. 806; 
Mandeville v. Kent, 88 Hun, 132, 34 N. Y. S. 622; Binkley v. Jarvis, 102 Ill. App. 
59; Farmers’ & T. Bank vy. Johnson, 118 Iowa, 282, 91 N. W. 1074; Pollock v. 
Smith, 107 Ky. 509, 54 S. W. 740, 21 Ky. Law Rep. 1227; Embry’s Adm’r v. Harris, 
107 Ky. 61, 52S. W. 958, 21 Ky. Law Rep. 714. 

[3] The pledge of a life insurance policy to secure a debt puts in lien all in- 
terest the pledgor has in the insurance contract. 

[4,5] So long as the debt remains unpaid the collateral security given for its 
payment continues charged with the lien, unless changed by the subsequent con- 
tract or conduct of the parties concerned. But the pledgee of insurance policies 
has no right to excess proceeds after his debt is deducted. Mutual Benefit 
Life Ins. Co. v. First National Bank, 160 Ky. 538, 169 S. W. 1028; Wirgman v. 
Miller, 98 Ky. 620, 33 S. W. 937, 17 Ky. Law Rep. 1174; N. Y. Life Ins. Co. v. 
Miller, 56 S. W. 975, 22 Ky. Law Rep. 233; Irons v. U. S. Life Ins. Co., 128 Ky. 
640, 108 S. W. 904, 33 Ky. Law Rep. 46, 129 Am. St. Rep. 318; Barbour v. Larue, 
i(06 Ky. 546, 51 S. W. 5, 21 Ky. Law Rep. 94; Embry’s Adm’r v. Harris, 107 Ky. 
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61, 52 S. W. 958, 21 Ky. Law Rep. 714; Wrather v. Stacy, 82 S. W. 420, 26 
Ky. Law Rep. 683; Lee v. Mutual Life Ins. Co., 82 S. W. 258, 26 Ky. Law Rep. 
577; N. Y. Life Ins. Co. v. Brown, 139 Ky. 711, 66 S. W. 613, 23 Ky. Law Rep. 
2070; Burnam yv. White, 22 S$. W. 555, 16 Ky. Law Rep. 241; Radford Grocery 
Co. v. Powell (C. C. A.) 228 F. 1. 

[6,7] The assignment or pledge executed by White to his creditors, ac- 
companied by a delivery of the policy of insurance, created a valid lien thereon to 
the extent of the debts. The lien covered all the rights which the contract gave 
to White, and under the circumstances, when there was no statute or contract 
to the contrary, it was the duty of White to pay the premiums necessary to keep 
the insurance in force; but if he had failed to do so, the pledges could have paid 
the premiums and augmented to that extent their liens on the pledged property. 
37 C. J. 48, p. 436; Whittaker v. Howard, 7 Ky. Op. 542. 

[8] The Bankruptcy Act preserves unimpaired all valid liens existing at the 
time of the adjudication. Section 67 (11 USCA § 107); 7 Corpus Juris, p. 185, § 
287; Dale v. Pattison, 234 U. S. 399, 34 S. Ct. 785, 58 L. Ed. 1370, 52 L. R. A. (N. 
8.) 754; Hiscock v. Varick Bank, 206 U. S. 28, 27 S. Ct. 681, 51 L. Ed. 945; Han- 
son v. Blake & Co. (D. C.) 155 F. 342; In re Loveland (C. C. A.) 155 F. 838. 

[9-11] “The pledgee has a special property in the thing pledged which en- 
titles him to the possession, to protect which he may maintain detinue, replevin 
or trover, and the interest of the pledgor is not subject to execution; and the 
bankruptcy court will not interfere with a sale by a pledgee of the thing pledged, 
under the power of sale given by the terms of his contract, when there is no 
claim that such power is exercised in a fraudulent or oppressive manner.” 3 R. 
C. L. § 114, p. 290. Hiscock v. Varick Bank, supra; In re Jersey Island Packing 
Co. (C. C. A.) 138 F. 625, 2 L. R. A. (N. S.) 560; In re Peacock (C. C.) 178 F. 851; 
In re Browne (D. C.) 104 F. 762; Hanson v. Blake & Co. (D. C.) 155 F. 342; 
Matthews v. Knickerbocker Trust Co. (C. C. A.) 192 F. 557; In re Mayer (C. C. 
A.) 157 F. 836; Jerome v. McCarter, 94 U. S. 734, 24 L. Ed. 136. 


[12-16] Insurance policies which have tio cash surrender value are exempted 
from the operation of the Bankruptcy Act section 70a, subd. 5, 11 USCA § 110 
(a), subd. 5, since its provisions concern only policies having cash surrender 
values (USCA title 11, § 110, Anno. No. 365). Valid liens on policies of insurance 
without cash surrender value are not affected in any manner by a bankruptcy 
proceeding. If the policies have a cash surrender value, although subject to 
lien for an amount less than the asset value, they must be administered in the 
bankruptcy proceeding; but when there is no cash surrender value, or it is less 
than the lien against the policy, the bankruptcy court does not take jurisdicition. 
Burlington v. Crouse, 228 U. S. 459, 33 S. Ct. 564, 568, 57 L. Ed. 920, 46 L. R. A. 
(N. S.) 148, affirming (C. C. A.) 181 F. 479. Policies of insurance without cash 
value, and those pledged to the full extent of the insured’s equity, are treated pre- 
cisely as exempt property is treated, and the bankrupt is left free to deal with it as 
he may desire. A trustee in bankruptcy has no interest in a policy of life insurance 
payable upon the death of the insured to his personal representative, when the 
insured has previously pledged the policy for a sum equal to or greater than the 
stipulated surrender value. USCA, title 11, § 110, Anno. No. 365; Hiscock v. 
Mertens, 205 U. S. 202, 27 S. Ct. 488, 51 L. Ed. 771. In re Baird (D. C.) 245 F. 504. 

In a case where a policy was assigned, not as collateral, but absolutely, the 
Supreme Court held that the Bankruptcy Act did not contain any provision “by 
which the right of the assignee of a policy to the benefits which would have 
accrued to the bankrupt is limited.” ‘As the statute was construed, “its purpos¢ 
was to vest the surrender value in the trustee for the benefit of the creditors, and 
not otherwise to limit the bankrupt in dealing with his policy.” Burlingham v. 
Crouse, supra. And in the absence of a surrender value, the insurance policy 
was not affected by bankruptcy. 


Although a deposit of collateral upon a debt does not interrupt the running 
of the statute of limitations, it is a general rule of law that the barring of an 
action upon such debt through the operation of the statute of limitations does 
not affect the right of the pledgee to enforce his lien against the pledged property. 
21 R. C. L. § 23, p. 659; 37 C. J. § 21, p. 701; Clay v. Freeman, 118, U. S. 97, 6 S. Ct. 
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964, 30 L. Ed. 104; Pollock v. Smith, 107 Ky. 509, 54 S. W. 740, 21 Ky. Law Rep 


“17] In the same manner, and by a parity of reasoning, the discharge in 
bankruptcy, although it extinguishes the personal liability of the bankrupt, as to 
debts falling within the purview of the act, and exempts his future acquisitions 
from subjection to such debts, it does not affect the lien on an insurance contract 
created by a valid ae ie: v. 5% 7 How. 612, 12 L. Ed. 841; Metcalf 
y. Barker, = U. 173, Ct. 67, 47 L. Ed. 122. 

[18,19] / I debe, in ae leaves intact all liens except those especially 
stricken down by the Bankruptcy Act, the effect of a discharge being to release 
the personal liability only. Such discharge does not affect vested liens acquired 
more than four months prior to the proceeding in bankruptcy, and the liens may 
be enforced after a discharge is granted. John Leslie Paper Co. v. Wheeler, 

N. D. 477, 137 N. W. 412, 42 L. R. A. (N. S.) 292. 

It is insisted, however, that the decision of this court in Levi v. Lovenhart, 
138 Ky. 133, 127 S. W. 748, 30 L. R. A. (N. S.) 375, 137 Am. St. Rep. 377, compels 
a different conclusion. It was there held that a discharge in bankruptcy extin- 
guished an assignment of wages in so far 7 it on = wages earned after 
the date of the discharge, or adjudication. 5 ae eee § 144, p. 322; In re 
Ludeke (D. C.) 171 F. 292; In re West (D. Cy 128 F. Sos Citizens’ Loan Ass’n 
y. Boston & Maine Railroad, 196 Mass. 528, 82 N. E. 696, 14 L. R. A. (N. S.) 1025, 
124 Am. St. Rep. 584, 13 Ann. Cas. 365; In re Home Discout Co. (D. C.) 147 F. 
538, and Leitch v. N. P. R. Co., 95 Minn. 35, 103 N. W. 704, 5 Ann. Cas. 63. The 
distinction between the two cases lies in the fact that no lien was created by the 
assignment’ of wages to be earned in the future, but merely a potential right of 
priority which “did not attach until the wages were earned.” The court said 
(Levi v. Lovenhart, 138 Ky. 133, 127 S. W. 748, 749, 30 L. R. A. [N. S.] 375, 137 
Am. St: Rep. 377): “Undoubtedly the order in question secured to plaintiff an 
equity—suspended, as it were—which attacked immediately that the wages were 
earned, and secured to him a priority in the earned wages to the extent stipulated 
in the order superior to that of any other creditor; but such right did not attach 
until the wages were earned. The order was valid only so long as the indebted- 
ness to plaintiff remained unsatisfied. It is of no higher or greater dignity than 
the debt. It is merely an agreement that there shall be appropriated out of 
- debtor’s wages a stipulated sum, to be credited on his debt until it is satisfied; 

paid or discharged. By his discharge in bankruptcy Metzler settled every 
on that he owed—was entirely, completely, and finally relieved from any and 
all liability on account thereof; and as plaintiff’s claim was set up and described 
in the proceeding in the bankruptcy court as a debt owing by Metzler, it was 
likewise canceled, satisfied, and settled, and, being settled, the conditions of the 
order were fully satisfied, and appellee relieved from all liability thereunder. 

The principles there enunciated do not apply to a pledge of a chose in action, 
such as an insurance policy, to secure a specified debt. The policy is an existing 
contract, and the premiums necessary to keep it in force may be paid by the 
pledgee, and do not depend alone upon the exertions of the insured. The lien 
upon the insurance policy was in existence from the time of the pledge and it was 
preserved by the express terms of the bankruptcy act. The attaching of the 
lien did not depend upon any future act and its continuance depended only upon 
the payment of the premiums, which condition the pledgee could perform. The 
assignment of wages was but a contract for a future lien upon money that might 
be earned by the personal labor of the worker, and the lien did not come into 
being until the work was done. If the laborer did not work, no substitute could 
act for him, and no wages would be earned. But if the insured failed to pay a 
premium, the creditor could do so, and thus keep alive a valid lien for the original 
debt and for the Pe The right to earn wages is not property that passes 
to the trustee, and in fact is not property at all in the sense that the bankruptcy 
Statutes employs the term, but a mere right to create property; and hence an 
assignment of unearned wages does not create a present lien on property. These 
material differences in the facts and in the very nature of the things involved 
distinguish the two cases. 

The assigment and piedge of the insurance policy was assailed on other 
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grounds, but the facts shown did not justify a cancellation of the contract of 
pledge upon any ground. 

[20] The pledge of the insurance policy was valid at its inception and con- 
tinued in full force unaffected by the subsequent bankruptcy proceeding. Although 
the personal liability of the bankrupt was extinguished by the discharge in hank- 
ruptcy, the liens on the insurance policy created by the pledge were not affected. 

The circuit court erred in holding that the pledge of the policy was invalidated 
by the discharge in bankruptcy, and in refusing to enforce the liens of the 
appellants. 

The judgment is reversed, with directions to enter a judgment in accordance 
with this opinion. 

Whole Court sitting. 


FRANCHEBOIS v. NEW YORK LIFE INS. CO. (two 
No. 29465. 
Supreme Court of Louisiana. Nov. 3, 1930. 
131 Southern Reporter 46. 


cases ). 


1. INSURANCE. 

Death of insured intentionally injured by another, but not as result of in- 
sured’s misconduct or assault, is “accidental” within double indemnity provision in 
life policy. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

2. INSURANCE. 

To constitute “self-defense,” so as to make death while acting in self-de- 
fense accidental within double indemnity provision of life policy, there must be 
actual attack, hostile demonstration, or overt act causing reasonable apprehension 
of death or great bodily harm. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

3. INSURANCE. 

Prior difficulties and threats do not, of themselves, justify killing so as to 
make death accidental within double indemnity provision of life policy. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

5. INSURANCE. 

Evidence held to show insured was aggressor at shooting and precipitated 
difficulty resulting in death, precluding recovery under double indemnity provision 
of life policy for accidental death. 

Policy provided that double indemnity provision should be inapplicable 

if insured’s death resulted from any violation of the law by the insured. 

Double indemnity provision warranted recovery thereunder upon due proof 

that death of insured resulted directly and independently of all other causes 

from bodily injury effected solely through external, violent, and accidental 
cause. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Thirteenth Judicial District Court, Parish of St. Landry; B. H. 
Pavy, Judge. 

Suits by Bernadette Franchebois, a widow, and by Bernadette Franchebois, 
natural tutrix, against the New York Life Insurance Company, consolidated. 
Judgment for plaintiff in each case, and defendant appeals, and plaintiffs answered 
appeal. 

Judgments set aside, and judgment rendered rejecting plaintiffs’ demands in 
part and allowing same in part. 

Louis H. Cooke, of New York City, Albin Provosty, of New Roads, L. A. Fon- 
tenot, of Opelousas, and Montgomery & Montgomery, of New Orleans for appellant. 

Dubuisson & Burleigh and L. L. Perrault, all of Opelousas, for appellee. 

OverTon, J. 

These consolidated cases are suits on the double indemnity clause, contained 
in each of two life insurance policies, written by defendant on the life of Joseph 
P. Cormier, payable, one to his wife, and the other to his minor children, all of 
whom are plaintiffs herein. ach policy is for $5,000, and therefore the double 
indemnity feature in each is for $5,000. There is also a demand for $175 interest in 
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each of the two cases, which rests upon the allegation that in an amicable settlement 
of the $5,000, representing hte face of the policy, and payable without reference to 
death by accidental means, there was a failure to pay the interest between the date 
of the proof of death and the date of the settlement. 

The double indemnity clause reads as follows: 

“Upon receipt of due proof that the death of the insured resulted directly and 
independently of all other causes from bodily injury effected solely through ex- 
ternal, violent and accidental cause, and that such death occurred within ninety 
davs after sustaining such injury, subject to all the terms and conditions contained 
in Section 2 hereof.” 

The conditions contained in section 2 are as follows: 

“The provisions for double indemnity benefit on the first page hereof will not 
apply if the insured’s death resulted from self-destruction, whether sane or in- 
sane; from any violation of the law by the insured; from military or naval service 
in time of war; from engaging in riot or insurrection; from war or any act in- 
cident thereto; from engaging as a passenger or otherwise, in submarine or aero- 
nautic operations; or directly or indirectly from physical or mental infirmity, ill- 
ness or disease of any kind.” 

The defenses are: First, that the death of the insured does not come within 
the double indemnity clause of the policy, in that it was not brought about by 
accidental cause; and secondly, because his death resulted from a violation of 
law, in that the insured carried a concealed weapon, namely a pistol, and was 
the aggressor, firing to kill a person—all violations of the law. 

The death of the insured occurred in the neighborhood of 11 o’clock in the 
morning, while an election was in progress at the Plaquemine Point precinct in 
the parish of St. Landry. On that occasion an encounter occurred in which the 
insured, John Childs, and Thomas Childs were killed and Getty Childs, Joseph 
Castille, and two others who took no part in the affair, were wounded, Getty Childs 
seriously. 

Approximately one year prior to the death of the insured, while the latter’s 
employees were working the public road opposite his place, Thomas Childs, the 
son of John Childs, threatened to kill him, if the employee continued to work the 
road, adding that the insured was no more than the employee, when informed 
that the latter was working the road at the insured’s instance. The conduct of 
Childs was communicated to the insured. 

On another occasion, some five or six months before the death of the insured, 
Thomas Thibodeaux saw the handle of a pistol, borne by Thomas Childs, and 
asked Childs why he was carrying it, and Childs replied that the insured hit him 
when he was a child, and that he wanted revenge some day. 

Seventeen days before the death of the insured, while he was in conversation 
with Eli Beaugh in a store at Lawtell, Thomas Childs walked up to him and kicked 
him, and when the insured asked what he meant, Childs replied: “You remember 
when you hit me when I was a kid, now I am a man like you.” A fight imme- 
diately followed in which both the insured and Childs used knives. Immediately 
after the fight began, John Childs, the father of Thomas Childs, joined his son in 
the fight. The result of the fight was that the insured received five knife wounds, 
at least one of which was inflicted by John Childs. After the fight had ended, and 
while the insured was about to be taken to the hospital, Thomas Childs exclaimed, 
in the presence of the accused, that he had been waiting a long time for this, and 
that he was a man then and if anybody wanted to take the insured’s side he was 
ready 

One witness testified that, at the house of Thomas Childs, shortly before the 
latter left for the polling precinct with Getty and John Childs, Thomas Childs ex- 
hibited to him the gaps in his knife, which he said were made in cutting Cormier, 
and that a few minutes later, Thomas Childs remarked to his father, jokingly, that 
he wanted to make friends with the insured, at which his father grew angry and 
teplied: “Tom, no; you don’t have to make friends with him; the thing you ought 
to do is to put a ball through him, because as soon as he sees us arrive, he will 
(substantially) be scared to death.” The evidence of this witness, for reasons which 
will hereafter appear, does not appeal strongly to this court. 


\ few minutes after the foregoing remarks were said to have been made, the 
three Childses left in an automobile for the polling place, which was a short dis- 
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tance away. As appears from later disclosures, it appears that, at the time of leay- 
ing, Thomas and Getty Childs were armed with pistols, each carrying his pistol, 
strapped to his waist, and concealed under his shirt, both being in their shirt 
sleeves, but so far as relates to John Childs, there is no evidence whatever that he 
was armed then or at the time of the trouble that ensued. 

John Childs was appointed one of the commissioners of election, but he failed 
to appear. It is said by his son, Getty Childs, that his father declined the appoint- 
ment, because he wished no trouble at the polls. The insured was not originally 
appointed a commissioner of election, but was appointed by the commissioners 
present to take the place of some one absent, probably the place of John Childs, and 
served as such. He went to the polls early in the morning. 

The election was held in a garage, which consisted of three rooms, and was 
located near the public road. One of these rooms was used as a booth in which to 
mark tickets. The commissioners sat in the room next to it. To this room were 
two large double doors, affording an entrance from the outside. To prevent 
people from crowding the voting place, the commissioners stretched a rope so as 
to block off a square in front of the garage, extending some twenty or twenty-five 
feet from the building. An opening was left at the extreme right, next to the 
building, so arranged that the opening of the right-hand door of the garage would 
close the opening, and tend to prevent others from coming into the inclosure. In 
the room in which the commissioners were placed was a long table upon which the 
ballot box and ballots were put, the ballots being near the middle of the table and 
ballot box near one end of it, which end does not appear. 

At the time the Childses arrived, the insured was standing at the right end 
of the table, when one faces the building. The Childses, on arriving walked to- 
wards the polling place, which was a few yards distant from the road. On reaching 
the rope, John Childs, instead of going through the opening left in it for that pur- 
pose, stepped over the rope, walking at'a fair gait, Thomas following him some 
cight or ten feet behind, both walking towards the ballot box in the direction of, and 
facing, the insured, Getty remaining outside of the rope, he says, to prevent crowd- 
ing the polls. 

As John Childs passed a friend, just after stepping over the rope, he bade his 
friend good morning, and passing on reached a point within four or five feet of 
the insured, when the insured, drawing a pistol, apparently from his bosom, shot 
him; the ball entering at the junction of the nose and forehead. John Childs fell 
dead. Thomas Childs, while “sallow his father, was seen to put his hand in 
the bosom of his shirt, immediately before the shot was fired, and when his father 
fell, which was some four or five feet ahead of him, he had his pistol pointed at 
the insured, and he and the insured began firing at each other; the first shot by each 
being fired about the same time. After the shooting had continued for a moment 
or two, Thomas Childs fell dead by his father’s side, his pistol by his side, and the 
insured stepped up to the table, laid his pistol on it, and exclaimed that he was 
shot to death, and fell into the arms of a friend. He died some twenty-five minutes 
later. While the shooting was in progress, Joseph Castille, a tenant of the in- 
sured, who went to the polls armed with him, and Getty Childs, began firing at each 
other, on the outside of the rope; the latter falling seriously wounded, and the 
former also receiving a wound. 

[1] It is well established that where the insured is intentionally injured by an- 
other, and the injury is not the result of misconduct or an assault by the insured, 
but is unforeseen, in so far as he is concerned, the injury is accidental within the 
meaning of an accident policy, insuring one against injury through external, 
violent, and accidental cause. See authorities cited in annotation to Employers’ 
Indemnity ae v. Grant, 20 A. L. R. 1123. 


[2, 3] In the case before us it is urged by plaintiffs that the insured was 
killed while solar in self-defense, and therefore that his death was occasioned 
by accidental cause within the meaning of the policies. We find, however, that 
he was not acting in self-defense, but that, when the facts are analyzed, it 
appears that he was, in reality, the aggressor in the difficulty on the day he met 
his death. To constitute self-defense, in a homicide case, there must be an 
actual attack, hostile demonstration, or overt act of such nature as to afford 
reasonable ground for the belief that the subject of the attack or demonstration 
is in danger of losing his life or of receiving great bodily harm, and that the 
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killing of the person making the attack or hostile demonstration is necessary to 
avert the danger. State v. Williams, 129 La. 795, 56 So. 891. Prior difficulties 
and threats do not, of themselves, justify the taking of human life. They may 
serve only to indicate and explain the nature and seeming danger of the attack 
or overt act. 

When John Childs walked towards the table, containing the ballots and ballot 
box, in the direction of the insured, ostensibly for the purpose of voting, he 
made no overt act against him, but nevertheless was shot and killed by the 
insured, without even the utterance of a word by either. 

John Childs and his two sons, to the knowledge of the insured, had a right 
to go to the polls that day to vote, and, in order to vote, they, or any one of 
them who desired to do so, had to walk to the table, which meant walking in 
the direction of, or towards, the insured, who was at the table as a commissioner, 
filling the place of another. There was nothing unusual in John and Thomas 
Childs, in these circumstances, walking towards the table, where the insured was 
standing, which may be looked upon as an overt act, nor was there anything in 
it which may be regarded as such an act when the situation is viewed in con- 
nection with the fact that John and Thomas Childs stepped over the rope barrier, 
which was only about waist high, instead of walking to the extreme right, and 
going through the opening left for entrance. There is nothing extraordinary, 
in a person, who has a legal right to enter an enclosure, stepping over such a 
barrier, instead of going around to enter, or even in walking at a fair gait when 
he does enter. Hence, we say that John Childs was shot and killed without 
any overt act being made at the time on his part. 


But it is argued that Thomas Childs was following behind his father, con- 
cealed there, as it were, with the end in view of killing the insured, and that the 
three Childses went to the polls that day with that end in view. Thomas Childs 
was walking a few feet behind his father, but that, of itself, presents nothing 
suspicious. It is most unlikely that, if an aitack was contemplated on the insured, 
Thomas would have used his father, who was seventy years old, and, so far as 
appears, unarmed, as a screen, thereby exposing him, in the event of resistance, 
to death. 

It.is true that Thomas Childs was armed, and it is said that he and his 
brother usually went armed, and it is likewise true that, on that morning, he 
drew and used his pistol. The exact second at which he proceeded to draw it 
with reference to the drawing by the insured of his weapon does not clearly 
appear from the direct evidence, but we think that circumstances, in connection 
with the direct evidence, show this fact. 


It is beyond dispute that the first shot on that morning was fired by the 
insured at John Childs. About the time Thomas Childs passed one of the 
important witnesses in the case, this witness saw him put his hand in the bosom 
of his shirt, and about the same time heart a shot fired, which, obviously, was the 
first shot fired that morning. One or two other witnesses testify that they saw 
Thomas Childs put his hand in his bosom before a shot was fired, but how long 
before does not appear. He could not very well have begun to draw his pistol 
at the time the first shot was fired, for when his father fell he had his pistol 
pointed at the insured. He evidently started the drawing of it immediately after 
the insured started drawing his, and therefore was unable to shoot before he did, 
for mere human impulse would have caused him to fire at the first opportunity 
to protect his father. 

[4] The evidence adduced of prior threats and difficulties adds no strength 
to plaintiffs’ case in the absence of an overt act at the time of the homicide. 
Without such act there is nothing for them to add to or explain. So far as 
relates to the remarks, testified to by one witness as made by John and Thomas 
Childs, in his presence, a few minutes before they left to vote, the courts finds 
itself unable to give credence to the evidence as to these remarks. The witness 
testifies that the remarks were made after dinner, he having dined that day with 
the Childses, when the evidence shows that the Childses left to vote about half 
past 10 in the morning, and that John and Thomas were killed about 11 o’clock 
that morning. Moreover, evidence of statements, made by men who have since 
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died, is the weakest kind of evidence, and when it fails otherwise to impress the 
court, it ought not to be given weight. 

[5] Our conclusion is that the insured was the aggressor and by his own act 
precipitated the difficulty which resulted in his death. Therefore, his beneficiaries 
cannot successfully urge that, within the meaning of the policies, the insured’s 
death was brought about by accidental cause. 

As to plaintiffs’ demand for the interest on the $5,000, constituting the face 
of each policy, amounting to $175 in each suit, the only information that the 
record discloses concerning it is what the pleadings of the parties show. Proof 
of death was filed on November 14, 1924. On July 20, 1925, plaintiffs received 
from defendant, through an amicable agreement, the $5,000 representing the face 
amount of the policy, without waiver of the rights of any party, and especially 
without such waiver either to claim or resist the double indemnity. The trial 
judge does not mention the interest in his judgment nor in the reasons therefor. 
Plaintiffs have asked us in their answer to the appeal to allow it. No just cause 
appearing why it should not be paid, and it being well within the amount allowed 
by law, and in view of the reservation as to rights made by both sides, it is 
allowed. See Act. No. 17 of 1920. However, we think that defendant should 
not be cast for the costs of the lower court because of the allowance of the 
interest, for the record was not built up on that demand. .That demand added 
nothing to the costs. 

For these reasons, the judgments appealed from are set aside, and judgment 
is now rendered, rejecting plaintiffs’ demands, based upon the accident clause in 
each case, but allowing the $175 interest claimed in each of the two consolidated 
cases; plaintiffs to pay the costs of both courts. 


BIAMI v. CO-OPERATORS FRATERNELS BENEV. AID. ASS’N. No. 13351. 
Court of Appeal of Louisiana. Orleans. Dec. 1, 1930. 
131 Southern Reporter 201. 
INSURANCE. 

Designation as beneficiary of death certificate of person not within classes 
statute specified as eligible eld nullity not affecting right of deceased’s widow 
as original beneficiary (Act. No. 256 of 1912, § 6). 

(For other cases, see Insurance, Dec. Dig. § 782.) 

Appeal from First City Court of New Orleans; W. Alex. Bahns, Judge. 

Action by Mary Moussier Biami against the Co-operators’ Fraternels Benevo- 
lent Aid Association. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Loys Charbonnet, of New Orleans, for appellant. 

S. S. Goldman, of New Orleans, for appellee. 

Hiccins, J. 

Plaintiff brings this action to recover the amount which she alleges is due her 
as the holder of a death benefit certificate issued by the defendant fraternal 
association. The defense is that a new certificate had been issued upon the 
application of the deceased member in favor of another beneficiary and in lieu 
of the one held by plaintiff, and that therefore the holder of the new certificate, 
and not the plaintiff, was entitled to the money claimed by the plaintiff in this 
suit. There was judgment in favor of the plaintiff for the sum of $135, and 
defendant has appealed. 

On the trial of the case it was shown that the plaintiff was the surviving 
widow of a member of the defendant association and that a death benefit cer- 
tificate on her husband's life was issued in her favor on January 16, 1908. On 
June 8, 1916, on application of the deceased, a new certificate was issued in lieu 
of the old one, in favor of Louise Miller as beneficiary. Upon the death of the 
deceased, $1 for each active member was assessed in accordance with the pro- 
visions of the death benefit certificate and the constitution and by-laws of the 
defendant association, amounting to the sum of $135, the fund for which the 
present suit is brought. Plaintiff is the holder of the original certificate and 
Louise Miller is the holder of the last certificate. Both lay claim to the money, 
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and the company has held the funds in its possession to await the decision of 
the court in this matter. 

It is the contention of the plaintiff that, as the first designated beneficiary 
and widow of the deceased, she had a vested interest in the death benefit cer- 
tificate and, as Louise Miller is not one of the designated beneficiaries under 
section 6 of Act No. 256 of 1912 and section 90 of the by-laws, that the issuance 
of the second certificate is without any legal effect. 

The defendant contends that the death benefit certificate upon its face 
expressly provides that the member may, at any time, change the designated 
beneficiary of the certificate to another person, and that section 90 of the by-laws, 
wherein the widow and orphan children are named as beneficiaries, would only 
be operative where the deceased failed to designate a beneficiary. 

It appears that the defendant is an incorporated fraternal and benevolent 
association and that it issued death benefit certificates on the lives of its mem- 
bers in favor of a person or persons who were designated as beneficiaries in the 
certificate. Such associations are regulated and governed by the provisions of 
Act No. 256 of 1912. Section 6 of that act provides: 

“That the payment of death benefits shall be confined to wife, husband. 
relative by blood to the fourth degree, father-in-law, mother-in-law, son-in-law, 
daughter-in-law, stepfather, stepmother, stepchildren, children by legal adoption, 
or to a person or persons dependent upon the member. * * * ” 

Section 90 of the association’s by-laws reads: 

“At the death of an active member, each active member will be assessed the 
sum of fifty cents for his widow, in default of a widow or to his orphans, and 
in default of his orphans to the one whomsoever had charge of him during his 
sickness and can furnish sufficient proofs.” 

It is not intimated, in fact, it is not contended, that Louise Miller, the party 
designated as beneficiary of the second certificate, was related in any manner 
whatsoever to the deceased member, or dependent upon him. The statute 
definitely fixes the classes of persons who are eligible to be designated as bene- 
ficiaries, and, since Louise Miller does not come within any of such classes, the 
designation of her as beneficiary was a nullity and in no manner affected the 
rights of the original beneficiary, the widow of deceased and the plaintiff in this 
suit. 

In the recent case of the Succession of Jones, 12 La. App. 592, 126 So. 730, 
731, this court quoted with approval the following language from Richardson v. 
District Grand Lodge No. 21, a case also decided by this court and handed down 
November 19, 1917, to wit: 

“Where the classes of persons to whom benefits may be paid are prescribed 
by statute or by the Society’s charter of incorporation, neither the Society nor 
a member, nor the two combined, can divert the fund from the classes prescribed ; 
the Society has not power to issue a certificate payable to a person [not] 
belonging to one of those classes, and the designation of a person thus ineligible 
as beneficiary is nugatory.” 

See, also, Chance v. Grand Lodge Knights of Pythias, 13 La. App. 362, 125 
So. 894. 

Since the appointment of Louise Miller as beneficiary was a nullity, the 
original beneficiary remains unchanged. In the case of the Succession of Black- 
well, 12 Orl. App. 395, it was said: 

“By reason of the substitution of the new beneficiary being void, the original 
beneficiary remained unaffected.” Consequently, for the reasons assigned, the 
judgment appealed from is affirmed. 

Affirmed. 


SCOTT v. CONTINENTAL LIFE INS. CO. No. 3882. 
Court of Appeal of Louisiana. Second Circuit. Dec. 23, 1930. 


131 Southern Reporter 478. 
1. INSURANCE. 
Exception from risk assumed in life policy, of death from disease peculiar to 
women, should be construed strictly against insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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2. INSURANCE. 

Insurer had burden of proving that disease causing death was peculiar to 
women, within exception in life policy. 

(For other cases, sec Insurance, Dec. Dig. § 646[6].) 

3. INSURANCE. 

Evidence held not to show that fibroma of uterus was disease peculiar to 
women, within exception in life policy. 

Evidence showed that fibromatus growth was disease common to 
both sexes and occurring in different organs, and that when growth 
occurred in any particular organ, such word was used to designate the 
disease. 

(For other cases, sce Insurance, Dec. Dig. § 665[5].) 

Appeal from Third Judicial District Court, Parish of Jackson; S. D. Pearce, 
Judge. 

Action by H. C. Scott against the Continental Life Insurance Company. From 
a judgment for plaintiff, defendant appeals. 

Affirmed. 

W. J. Hammon, of Jonesboro, for appellant. 

H. W. Ayres, of Jonesboro, for appellee. 

Wess, J. 

Defendant, Continental Life Insurance Company, issued to Bessie Scott, wife 
of H. G. Scott, a life, health and accident policy, in which the maximum amount 
to be paid in event of death was $250, and the maximum monthly indemnity for 
disability resulting either from accidental injury or sickness was $25. 

Bessie Scott died of fibroma of the uterus, and H. G. Scott, who was made 
beneficiary under the policy in event of the death of the insured, made proof of 
death, and, after complying with the formalities required by the policy, demanded 
payment of $250, which being refused, he instituted the present suit to enforce 
payment. 

In answer defendant alleged that the insured died of a disease peculiar to 
women, and that under the stipulations of the policy there was excepted from 
the risk assumed all diseases not common to both sexes. 

On trial evidence was introduced relative to whether or not fibroma of the 
uterus was a disease common to both sexes, and on the cause being submitted, 
judgment was rendered in favor of plaintiff as demanded, and defendant appealed. 

The policy is rather lengthy, being divided into seventeen parts, many of 
which are subdivided into sections, under which there are various clauses, but 
our attention is especially directed to only a part of section (a), part XVII, under 
the head of “Special Provisions,’ which is quoted by counsel for appellant, as 
follows: “There shall be no liability on the part of the Company * * * directly or 
indirectly, from injury to the genital organs, if the insured be a female, or sick- 
ness of, or any condition of organs peculiar to women”; and appellant urges 
that the evidence established that “death was caused by a disease that was not 
common to both sexes, or in other words, that death was caused by a disease 
peculiar to women,” which was within the exception quoted. 

While counsel does not state what would be his construction of the exception 
if the insured had been a man, we gather from his brief that it would not have 
been contended that the exception was applicable, and that the exception is 
applicable only when the insured is a woman, and then only when she dies of a 
disease peculiar to women. 

[1] Considering the exception from this point of view, it is of course con- 
ceded that an exception to the risk assumed should be construed strictly against 
the insurer (Cooley, vol. 2, p. 981, vol. 6, p. 5182 and authorities cited), and if 
the disease of which the insured died was one to which men are not immune, 
it cannot be said that the insured died of a disease peculiar to women. Shuler v. 
American Benevolent Ass’n, 132 Mo. App. 123, 111 S. W. 618; National Life & 
Accident Ins. Co. v. Weaver (Tex. Civ. App.) 226 S. W. 754. : 

2, 3] Defendant carried the burden of proof to establish that the diséase ot 
which the insured died was peculiar to women, or that men were immune or 
not subject to the disease, but both of the physicians who were called as wit- 
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nesses stated that while fibroma of the uterus was a disease peculiar to women, 
as men did not have such an organ, they said that a fibromatus growth was a 
disease common to both sexes, often occurring in the stomach and various parts 
of the body of men, as well as of women, and that when the growth occurred in 
any particular organ, such word was used to designate the disease. 

" We are of the opinion that, under the evidence introduced, defendant failed 
to establish that the disease of which the insured died was peculiar to women, 
and that the judgment was correct, and it is therefore affirmed, at appellant's cost. 


McINTYRE v. SOVEREIGN CAMP, W. O. W. (MAGNOLIA CAMP NO. 58). 
No. 13438. 
Court of Appeal of Louisiana. Orleans. Dec. 15, 1930. 
Rehearing Denied Jan. 5, 1931. 
131 Southern Reporter 626. 
3. INSURANCE. 

Statute relating to service on foreign insurance associations held unconstitu- 
tional for failure of title to disclose change in law regulating time for answering 
(Act No. 256 of 1912, § 17; Const. 1921, art. 3, § 16; Code Prac. arts. 179, 180). 

Act. No. 256 of 1912, § 17, providing that foreign insurance society 
should not be required to file answer, pleading, or defense within less than 

30 days from date of mailing of copy of service. to such society, violated 

Const.- 1921, art. 3, § 16, requiring every law to have title indicative of ob- 

ject thereof, because title failed to disclose that act made change in former 

procedure prescribed by Code Prac. arts. 179, 180, requiring answer to be 
made within ten days. 


(For other cases, see Insurance, Dec. Dig. § 627[2].) 


Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 

Action by Mrs. Maud B. McIntyre against the Sovereign Camp of the Wood- 
men of the World (Magnolia Camp No. 58). From an adverse judgment, plaintiff 
appeals. 

Reversed and remanded. 
Stanley McDermott and Morris B. Redmann, both of New Orleans, for appel- 
lant. 

\. B. Booth, Jr., of New Orleans, for appellee. 

WESTERFIELD, J. 

Plaintiff appeals from a judgment in favor of defendant maintaining an ex- 
ception to citation and dismissing her suit. 

The petition alleges that plaintiff is the beneficiary in a policy of insurance 
issued by the defendant fraternal order in the sum of $1,500 on the life of her 
deceased husband. It is further alleged that the defendant is a foreign corpora- 
tion doing business in this city without any known domicile or representative here, 
and without having designated an agent upon whom service of process can be 
made; that, considering these facts, service is prayed for “upon the Secretary of 
State and the proper officers of Magnolia Camp No. 58 in New Orleans.” Citation 
issued in accordance with the prayer of the petition, and the defendant was ordered 
to answer within the usual delay of ten days. Two exceptions were filed, the 
first leveled at the service upon the local officers of Magnolia Camp No. 58 upon 
the ground that it was a subordinate lodge of the defendant fraternal order and 
without authority to represent defendant in the suit. This exception was main- 
tained and no appeal taken by plaintiff, who, in brief, acknowledges the correctness 
of the court’s ruling in this respect. 

The second exception attacked the services upon the secretary of state upon 
the ground that “the citation required your defendant, a foreign corporation and 
a fraternal beneficial society, to file its answer, pleadings, or defense in less than 
thirty days from the date of mailing a copy of such service by the Secretary of 
State to said defendant.” After @ hearing, this exception, upon the authority of 
section 17 of Act No. 256 of 1912, was maintainéd, and plaintiff’s suit dismissed. 
From this judgment plaintiff has appealed. 

\ppellant contends that the judgment appealed from should be reversed, because, 
among other reasons, section 17 of Act No. 256 of 1912 is unconstitutional, in that 
it is violative of article 3 of section 16 of the Constitution of 1921, to the effect 
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that “every law enacted by the Legislature shall embrace but one object, and shall 
have a title indicative of such object.” 

The title of Act No. 256 of 1912 reads as follows: 

“An Act To amend and re-enact Act No. 115 of 1906 entitled ‘An Act to pro- 
vide for the organization, admission and regulation of Associations transacting the 
business of life, accident, sick benefit or physical disability insurance on the fra- 
ternal plan, and to fix penalties for the violation of this Act, and to repeal all 
laws in conflict with the provisions of this Act.’” 

Section 17 of the act reads as follows: 

“Be it further enacted, etc., That every society, whether domestic or foreign, 
now transacting business in this State shall, within thirty days after the passage 
of this Act, and every such society hereafter applying for admission, shall, before 
being licensed, appoint in writing the Secretary of State and his successors in 
office to be its true and lawful attorney, upon whom all legal process in any action 
or proceeding against it shall be served, and in such writing shall agree that any 
lawful process against it which is served upon such attorney shall be of the same 
legal force and validity as if served upon the society and that the authority shall 
continue in force so long as any liability remains outstanding in this State. 

“Copies of such appointment, certified by said Secretary of State, shall be 
deemed sufficient evidence thereof and shall be admitted in evidence with the same 
force and effect as the original thereof might be admitted. Service shall only be 
made upon such attorney, mtist be made in duplicate upon the Secretary of State, 
or in his absence upon the person in charge of his office, and shall be deemed suf- 
ficient service upon such society; provided, however, that no such service shall 
be valid or binding against any such society when it is required thereunder to file 
its answer, pleading or defense in less than thirty days from the date of mailing 
the copy of such service to such society. When legal process against any such 
society is served upon said Secretary of State he shall forthwith forward by reg- 
istered mail one of the duplicate copies prepaid and directed to its secretary or 
corresponding officer. Legal process shall not be served upon any such society ex- 
cept in the manner provided therein.” 

The alleged constitutional incompatibility of section 17 is said to consist in 
the change which it purports to make in the procedural law of this state without 
proper declaration of such intention in its title. 


[1] In defending this section, opposing counsel direct our attention to the fact 
that the act of 1912 is an amending act,:as appears from the title itself, where it 
is declared to be “An Act To amend and re-enact Act No. 115 of 1906,” and that 
the title of an amending act sufficiently states its object by a declaration of inten- 
tion to amend an existing statute. State of Louisiana v. Brown, 41 La. Ann. 771, 
6 So. 638. In this case, however, the title of the act which it is proposed to amend 
is repeated in full in the amending statute. Consequently there is no need to refer 
to. the title of the original act to supply any constitutional delinquency, since the 
title of the original act is repeated in the amending act and the situation is the 
same as though the act under consideration was an original. and not an amendatory 
act. It is further contended that the title of a law is not to be strictly or technically 
interpreted, and, if it states the object according to the understanding of reason- 
able men, it satisfies reasonable requirements (Lacoste v. Department of Conserva- 
tion, 151 La. 909, 92 So. 381); that the title need not embrace any detail of legis- 
lation contained in the act (Edwards v. Police Jury, 39 La. Ann. 855, 2 So. 804); 
that it need not be an index to the contents of the act (State v. Thrift Oil & Gas 
Co., 162 La. 165, 110 So. 188, 51 A. L. R. 261); that incidental and necessary provi- 
sions for carrying out the principal object of an act need not be stated in the title 
(State v. Norris, 161 La. 988, 109 So. 787); and finally, that the words “regulation 
of Associations transacting the business of life, accident, sick benefit or physical 
disability insurance on the fraternal plan,” are sufficiently suggestive of a legis- 
lative purpose to change the ordinary procedure with reference to these companies; 
in other words, that “regulation” is a sufficiently comprehensive term to contem- 
plate a change in the customary methods of procedure. 


At the outset, we wish to repeat what we have formerly said to the effect that, 
as a subordinate appellate tribunal, we have great hesitancy in holding an act 
unconstitutional, believing, as we do, that the most appropriate authority to pass 
‘upon the propriety of legislative enactments is the Supreme Court of the state. 
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Magendie v. Constable First City Court of New Orleans, 4 La. App. 718. It is 
therefore with great reluctance, and only because of our conviction that the legis- 
lation under consideration in the instant case is plainly obnoxious to the constitu- 
tional provision referred to, that we have concluded to express our opinion to 
this effect. 

{2, 3] The citation in this case is in conformity with the articles of our Code 
of Practice (articles 179, 180), section 3, chapter 2, part 2, which proclaims the 
rules to be observed in the prosecution of civil actions. The procedure there 
established has guided the bench and bar of this state for more than a hundred 
years. It would seem, therefore, beyond controversy that an intention to change 
this procedure would require unequivocal expression in the title of an act purport- 
ing to de so. 

In the very early case of Walker v. Caldwell, 4 La. Ann. 297, the court, in 
discussing a similar provision in the Constitution then in force, gives the history 
of this constitutional provision, and states that its object was to prevent abuses in 
the exercise of the legislative power. Speaking of prior conditions, the court said: 

“The title of an act often afforded no clue to its contents; important general 
provisions were found placed in acts private or local in their operation; provisions 
concerning matters of practice or judicial proceedings were sometimes in the same 
statute with matters entirely foreign to them; the result of which was that, on many 
important subjects, the statute law had become almost unintelligible, as they whose 
duty it has been to examine, or to act under, it, can well testify.” 

See Sullivan v. Minden Lumber Co., 135 La. 331, 65 So. 479; Municipality No. 
1 v. Millaudon, 12 La. Ann. 769; Succession of White, 9 La. Ann. 233; Duverge’s 
Heirs v. Salter, 5 La. Ann. 94. 

It is to be noted that the title of Act No. 20 of 1914, the compensation law, 
after expressing other objects of the legislation, declares its purpose to be “regu- 
lating procedure for the determination of liability.” 

In the case of Lavedan v. Thompson, 133 La. 882, 63 So. 389, another section 
of Act No. 256 of 1912, section 21, was declared to be unconstitutional with refer- 
ence to the same provision of the Constitution, because that section attempted to 
exempt certain funds derived from the proceeds of insurance policies from seizure 
under garnishment, without any reference in its title indicating such purpose. It 
is very clear that the last-cited case bears a close analogy to the present one, and 
the considerations which resulted in a holding that that section was unconstitutional 
apply with equal or greater force in the instant case. 

For the reasons assigned, the judgment appealed from is reversed, and it is 
now ordered that this case be remanded to the district court for further proceeding 
according to law and not inconsistent with the views herein expressed. 

Reversed and remanded. 


BRAXTON v. UNITY INDUSTRIAL LIFE INS. CO., INC., OF 
NEW ORLEANS. No. 11609. 
Court of Appeal of Louisiana. Orleans. Jan. 13, 1930. 
131 Southern Reporter 629. 


1. INSURANCE. 

In action on life policy which had lapsed, evidence held insufficient to sustain 
defense that revival was secured by substitution of another person for examination. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
2. INSURANCE. 

Where insurance company interposed serious defense, beneficiary in action 
on policy could not recover double indemnity and attorneys’ fees (Act No. 310 
of 1910). 

(For other cases, sce Insurance, Dec. Dig. § 602.) 


Appeal from Civil District Court, Parish of Orleans; W. W. Gleason, Judge. 

Action by Lucas Braxton against the Unity Industrial Life Insurance Com- 
pany, Inc., of New Orleans. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Henry W. Robinson, of New Orleans, for appellant. 

\. A. Calongne, of New Orleans, for appellee. 

WESTERFIELD, J. 
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Plaintiff, the beneficiary under an industrial life insurance policy issued by 
the defendant insurance company upon the life of his deceased daughter, Mary 
Braxton, brings this suit for the face of the policy, $420, and in addition claims 
double indemnity under Act No. 310 of 1910, or $420 plus attorney’s fees in the 
sum of $250, a total of $1,090. 

Defendant answered that the policy had lapsed in December, 1927, for failure 
to pay four weekly premiums and had not been properly reinstated. 

There was judgment below in favor of plaintiff for $420 and defendant has 
appealed. 

There is considerable testimony in the record bearing upon the question of 
whether the policy had lapsed, which seems to preponderate in favor of the 
affirmative. However, the policy was revived, prior to the death of the insured, 
under a provision of the policy, reading as follows: 

“Revival: If this policy lapse for nonpayment of premiums, it may be revived 
within one year from the date to which premiums have been duly paid, upon pay- 
ment of all arrears, provided evidence of the Insurability of the Insured satis- 
factory to the Company be furnished, but such revival shall not take effect unless, 
at the date thereof, the Insured is living and in sound health.” 

[1] Defendant admits that the policy was revived in accordance with its 
terms, but contends that the revival was secured by fraud, in that a substitute 
for Mary Braxton presented herself to the defendant company for examination 
as to her insurability and good health. The identity of the alleged impostor is 
not disclosed by defendant, nor established by the evidence, but it is claimed she 
was a person in good health, whereas Mary Braxton was not. 

The alleged fraud and imposition is largely based upon the fact that on 
December 6, 1927, a short time before the revival of the policy, which occurred 
on January 8, 1928, the insured, Mary Braxton, had been struck over the head 
with a pop bottle as a result of an altercation in which she was engaged, and 
that, as a result of the injury inflicted by the pop bottle, she entered the Charity 
Hospital of the city of New Orleans, on January 10, 1928, for treatment, and died 
in that institution on January 26, 1928. The argument is that the insured could 
not have been in a proper physical condition on January 8, 1928, two days before 
her admission to the Charity Hospital, to have given satisfactory evidence to 
defendant’s representative of her insurability. In addition, it is pointed out that 
the records of the Charity Hospital, offered in evidence, show that Mary Braxton 
died of chronic myocarditis with decomposition, contributed to by chronic nephritis 
and cerebral hemorrhage. Being afflicted with these maladies in so advanced a 
stage as to cause her death sixteen days after she is supposed to have applied 
for a revival of the policy is said to be most persuasive of the alleged substitution 
of another and healthier female for examination as a preliminary to the reinstate- 
ment. of the policy. It must be conceded that, if Mary Braxton appeared in 
propria persona and was in good health on January 8th, she suffered an unusually 
rapid physical decline and dissolution. But we are not prepared to say whether 
her collapse would be unprecedented in medical experience. However, it must 
be noted that the individual who applied for the reinstatement of the policy was 
not subjected to medical examination, but looked over by a nurse, and it may well 
be that the nurse was unable or unwilling to apply such physical tests as would 
reveal the presence of the diseases which proved fatal to Mary Braxton. It is 
not customary for the defendant to require medical examinations it would appear. 

On the other hand, if there was a substitution, defendant has failed to 
establish the fact to our satisfaction, for, after reviewing the transcript and 
voluminous testimony in the record, we are unable to assert with any confidence 
that our brother of the district court was in error in his conclusion that the 
fraud and misrepresentation alleged in the answer, had not been proven. We 
conclued, therefore, on this point, that there is liability under the policy. 

[2] As to the double indemnity and attorney’s fees authorized by Act No. 310 
of 1910, it is said that they cannot be recovered here because they are only 
recoverable by the insured or his legal representative and not by the beneficiary. 
Giddens v. Western Casualty Company, 6 La. App. 215; Michel v. London & 
Lancashire Ind. Co. of America, 162 La. 160, 110 So. 186. In any event they 
are not recoverable in this case if, for no other reason, because, as stated by the 
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learned trial judge, the defense, although it did not prevail, was a serious one. 
Cryer v. Great American Casualty Co., 7 La. App. 469. 

For the reasons assigned, the judgment appealed from is affirmed. 

Affirmed. 


BULLOCK v. NEW YORK LIFE INS. CO. No. 28193. 
Supreme Court of Minnesota. Dec. 26, 1930. 
233 Northwestern Reporter 858. 
1. INSURANCE. 

Sufficiency of evidence is determined by application of rules laid down in charge, 
where instructions are not objected to; sufficiency of evidence will not be con- 
sidered with reference to instructions, where record conclusively shows prevailing 
party is not entitled to recover. 

Syllabus by the Court. 

Instructions, unobjected to, become the law of the case, and the suffic- 
iency of the evidence to sustain the verdict is then to be determined by the 
application of the rules of law laid down in the charge. The rule should 
not apply where the record or the evidence conclusively shows that the 
party in whose favor the verdict is rendered is not entitled to recover. The 
evidence here is not conclusive against the verdict, and, under the charge 
given, sufficiently sustains the verdict. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. INSURANCE. 

Hearsay statements received by physician conducting post mortem examination 
held incompetent in action on life policy. 

Syllabus by the Court. 

Hearsay statements from others than the assured, received by a 
physician conducting a post mortem examination, are not competent evi- 
dence. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

3. APPEAL AND ERROR. 

Refusal to permit witness to refer to memorandum held not prejudicial error, 

where witness was able to testify from recollection. 
Syllabus by the Court. 

Where a witness is able to testify to the material facts from his own 
recollection, it is not prejudicial error to refuse to permit him to refer to 
a memorandum in order to refresh his memory. 

(For other cases, see Appeal and Error, Dec. Dig. § 1048[1].) 

4. INSURANCE. 

Evidence that assured truthfully answered questions of insurer’s medical 
examiner and that errors and omissions were due to examiner’s failure to correct- 
ly record answers held competent, in action on life policy. 

Syllabus by the Court. 

Evidence tending to show that the assured truthfully answered the 
questions of defendant’s medical examiner is competent on the issue of 
whether false answers were made. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

\ppeal from Municipal Court of Minneapolis; Fred B. Wright, Jr., Judge. 

Action by Robert R. Bullock against the New York Life Insurance Company. 
Plaintiff recovered a verdict, and, from an order denying its alternative motion 
for judgment or a new trial, ‘defendant appeals. 

Affirmed. 

Doherty, Rumble, Bunn & Butler, of St. Paul, for appellant. 


John G. Priebe, of Minneapolis, for respondent. ’ 
OLSEN, J. 


Defendant appeals from an order denying its alternative motion for judgment 
or a new trial. 


The plaintiff brought this action to recover upon a policy of life insurance 
upon the life of Elizabeth Bullock, issued by defendant on March 5, 1929. Plaintiff 
was the husband of Elizabeth and the beneficiary named in the policy. Elizabeth 
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died on May 30, 1929. Plaintiff recovered a verdict. The defense interposed was 
that, in her application for the policy, Elizabeth had made material untrue and 
false answers to questions concerning her health, prior illnesses, and prior con- 
sultations with and treatment by physicians; that these answers were relied upon 
by the defendant and materially affected the risk; that these untrue answers were 
fraudulently made with intent to deceive the defendant. On these grounds de- 
fendant had attempted to cancel the policy and return the premium on July 17, 1929, 

The court submitted to the jury whether the insured had made fraudulent or 
false statements in her application (a) in failing to disclose that she was suffering 
from cancer of the tongue; (b) in failing to disclose that she was suffering from 
tuberculosis; (c) in failing to disclose that she was treated by Dr. Fleming for 
cancer of the tongue in January, 1929; (d) as to her physical condition and her 
treatment by doctors in January, 1929. The court then charged that the law 
was that no oral or written misrepresentations made by the assured in an applica- 
tion shall be deemed material or avoid the policy unless made with intent to deceive 
and defraud, or unless the matters misrepresented increased the risk of loss; that 
material misrepresentations will avoid the policy if the matters misrepresented 
increase the risk of loss even though not made with intent to deceive or defraud. 
The court then left it to the jury to find whether material misrepresentations had 
been made in regard to any of the matters stated, and, if so, whether such misre- 
presentations were made with intent to deceive or defraud, or did increase the 
risk of loss. The court charged that, if the jury found material misrepresentations 
had been made and were made with intent to deceive, or that the risk of loss was 
thereby increased, then plaintiff could not recover, and verdict in defendant’s favor 
should be returned. No error is assigned upon the charge as given. The refusal 
to give certain requests to charge is assigned as error and will be later considered. 

[1] 1. Instructions, unobjected to, become the law of the case. 6 Dunnell, 
Minn. Dig. 9792, and cases cited in note 38. Whether the verdict is sustained 
by the evidence is then to be determined by the application of the rules of law laid 
down in the charge. Smith vy. Pearson, 44 Minn. 397, 46 N. W. 849; Smith v. 
Gray Motor Co., 169 Minn. 45, 210 N. W. 618. The rule ‘should not apply where the 
record or the evidence conclusively shows that the party in whose favor the verdict 
is rendered is not entitled to recover. White v. Western Assurance Co., 52 Minn. 
352, 54 N. W. 195; toe A. Hormel & Co. v. American Bonding Co., 112 Minn. 
288, 128 N. W. 12, 33 L. R. A. (N. S.) 513. The evidence in our present case is 
not conclusive against recov co and we cannot disturb the verdict on that ground. 
There is evidence sufficient to sustain the verdict. 

[2] 2. It s assigned as error that Dr. Carlson was not permitted to testify as 
to what history he had in connection with carcinoma that was confirmed by the 
post mortem. The history referred to was what some one, not the assured, had 
told him at the time of the post mortem examination. We do not think it was 
competent. Laury v. N. W. Mutual Life Ins. Co. (Minn.) 231 N. W. 824. 

[3] 3. The witness, Dr. Fleming, was not permitted to refresh his recollection 
by use of his office records as to dates when he had treated the assured. No rea- 
son is apparent why the witness should not have been permitted so to do. But he 
testified that he recollected the matter without reference to his records, and gave 
quite clear testimony as to the material time of the treatments, so that we cannot 
say that there was prejudicial error. 

[4] 4. Plaintiff and one Lena Bullock were permitted to testify as to what 
the assured stated to the defendant’s medical examiner who examined the assured 
and made out the medical report, as a part of the application for insurance, attached 
to the policy. The plaintiff, by his reply, had denied that the assured had made 
any false statements in her application for insurance. The medical examiner made 
a physical examination of the assured, asked her questions, and himself filled in the 
application. He testified that he did not have applicant read over the questions or 
the report; that he asked the questions and, when he got through, asked her to 
sign the report and if she had answered the questions truthfully. The testimony 
admitted was for the purpose of showing that the assured correctly answered the 
questions asked her by the medical examiner and that any errors and omissions 
therein were caused by the failure of the medical examiner to correctly and fully 
set out her answers in the application made out by him. The evidence was com- 
petent. Whitney v. National M. A. Ass’n, 57 Minn. 472, 59 N. W. 943; Otte v. 
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Hartford Life Ins. Co., 88 Minn. 423, 93 N. W. 608, 97 Am. St. Rep. 532; Zim- 
merman v. Bankers’ Casualty Co., 138 Minn. 442, 165 N. W. 271; Gruberski v. 
Brotherhood of American Yoeman, 149 Minn. 49, 182 N. W. 716; Mack v. Pac. 
Mut. Life Ins. Co., 167 Minn. 53, 208 N. W. 410; Jepson v. Central B. M. Ass'n, 
168 Minn. 19, 209 N. W. 487; Schmitt v. Mass. Protective Ass’n, 170 Minn. 60, 212 
N. W. 5. 

: 5. On cross-examination by plaintiff’s counsel of Dr. Widen, the medical ex- 
aminer, he was asked to state what his report to the defendant company was as to 
the condition of applicant’s lungs. This report was not a part of the application 
attached to the policy. The question was not objected to as not being proper cross- 
examination. In view of the direct examination of this witness and the contents 
of the application written by him and attached to the policy, we deem the question 
proper on cross-examination. ; 

6. The court refused to give a number of oral requests to charge, made after 
the court had completed its charge to the jury. In its charge the court modified 
several written requests presented by defendant before the charge was given. With- 
out reciting these requests, we hold that, so far as correct and applicable under 
the evidence presented, they appear to be sufficiently covered by the general charge. 

7. Plaintiff's counsel, in his argument to the jury, read certain portions of de- 
fendant’s answer and commented thereon. The portions read contained some allega- 
tions which defendant had not attempted to prove and which presented no question 
for the jury to consider. In Peery v. Illinois Central R. Co., 128 Minn. 119, 150 
N. W. 382, 1103, it was held error for the court to read the pleadings to the jury, 
but not prejudicial error where the charge clearly defined and limited the issues 
for the jury to pass upon. In other cases, the reading of the pleadings to the jury 
by the court has been disapproved. Mattson v. Minnesota, etc., R: Co., 98 Minn. 
296, 108 N. W. 517; Savino v. Griffin Wheel Co., 118 Minn. 290, 136 N. W. 876. In 
Mullen v. Devenney, 149 Minn. 251, 183 N. W. 350, where plaintiff’s counsel read 
the complaint to the jury in his opening statement, it was held that it was not error 
for the court to refuse to charge that there was no evidence to sustain certain 
specified allegations of the complaint. The reading of the pleadings by counsel in 
argument to the jury is disapproved, but, where the court clearly defines and limits, 
by its charge, the issues which the jury is to determine, it should not be held 
ground for reversal. 

8. The order in which the closing arguments shall be made is largely a matter 
of discretion for the trial court, and its action will not be reversed on appeal except 
for a clear abuse of discretion. Lockway v. Modern Woodmen of America, 121 
Minn. 170, 141 N. W. 1. We find no abuse of discretion here. 

There is no assignment of error raising the question of error in counsel’s 
reading to the jury from a reported decision of this court. 

Order affirmed. 


NATIONAL LIFE & ACCIDENT INS. CO. v. HUGGER. No. 29017. 
Supreme Court of Mississippi, Division B. Dec. 1, 1930. 
131 Southern Reporter 75. 
INSURANCE. 
Insurance company /ield not liable, where, at time of delivery of policy, 
insured was afflicted with incurable disease, which caused his death. 
Syllabus by the Court. 


A stipulation in an insurance policy, viz.: “No liability is assumed by 
the Company prior to the date hereof, nor unless on said date and delivery 
of this policy the first payment has been legally made and the applicant 
is then in sound health,” imposes no liability upon the company in case, 
of death if, at the time of the delivery of the policy, the insured was not, 
in fact, in sound health, and the company did not know.of the existence 
of any disease in the insured; and there is no liability where, at the 
time of the delivery of the policy, the insured was afflicted with an incur- 
ible disease which caused his death. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


\ppeal from Circuit Court, Jones County, Second District; W. J. Pack, Judge. 
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Action by Mary Hugger against the National Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. 
Reversed and rendered. 


Thos. J. Tyne, Jr., of Nashville, Tenn., and W. L. Pack, Jr., of Laurel, for 
appellant. 


Goode Montgomery and J. R. Buchanan, both of Laurel, for appellee. 

Erurince, P. J. 

This cause originated in a justice of the peace court where judgment was 
rendered in favor of the plaintiff, Mary Hugger, against the National Life & 
Accident Insurance Company of Nashville, Tenn., a corporation, upon an insur- 
ance policy upon the life of Saul Hugger. 

The insurance policy carried a death benefit, an acident benefit, and a 
sick benefit. The clause in the insurance policy defended upon and relied upon 
to defeat the suit is as follows: “Should the insured die when the premium 
payments on this policy are four (4) weeks or more in arrears, this Company 
shall not be liable for any sum under this Policy except as otherwise expressly 
provided herein. No liability is assumed by the Company prior to the date 
hereof, nor unless on said date and delivery of this Policy the first payment has 
been legally made and the applicant is then in sound health.” The policy was 
dated on September 2, 1929, and the insured died on September 15, 1929. The 
proof of death showed that deceased, Saul Hugger, died of cardiorenal disease, 
hypostatis congestions contributing thereto, which is a disease of the kidneys 
with heart complications, which the medical testimony showed was Bright's 
disease with heart complications and was an incurable disease and which medical 
testimony, not, disputed, shows could not have developed within the period 
between September 2d and September 15th. 

The plaintiff, Mary Hugger, testified that Saul Hugger died on the 13th 
of September, 1929; that the policy involved, which was exhibited to witness’ 
testimony, was a policy on the life of her husband, Saul Hugger. She was then 
asked: 

“When did Saul, after that time (referring to the date of the receipt, August 
17th, which the policy was applied for) first get sick—do you remember? A. No 
sir. I don’t remember. 

“Q. You answered the question here in the death proof that when he first 
quit work in August, you say, August 30, 1929, is that right? A. I don’t remem- 
ber. I reckon so. 

“Q. Well, didn’t Dr. Moore fill out the blank (referring to death certificate) ? 
A. Yes, sir, at the hospital. 

“Q. You were there when it was filled out? <A. Yes, sir. I was there. 

“Q. I ask you did you have it filled out like you told him? A. He filled it 
out = > > 

“Q. Another question. Here is, ‘On what date did Deceased first consult Any 
physician for last illness’? You say ‘Aug. 31, 1929.’ That’s right too, isn’t it? 
A. I reckon so. 

“Q. Says here Aug. 31 was the last day he worked. Is that right? A. Is 
that on the paper? 

“Q. Aug. 31. Is that right? A. I reckon so. 

“Q. This is the proof that you filed with the insurance company? A. Insur- 
ance Company? 

“Q. Yes, Death proof you filed with the insurance company? A. Yes, sir. 

“Q. Now, Mary, one other question. The date of death here gives Sept. 15, 
1929—is that right? A. Sept. 15? 

“Q. Sept. 15, 1929. A. You mean the date he died? 

“Q. The date he died. Is that right? A. I don’t know how come they put 
that in there, it was the 13th. 

“Q. Is was the 13th? A. I took it to be. * * * 


“Q. Mary, when did Saul go to the hospital? A. Saturday. The third Sat- 
urday in September. 


“Q. Well, now, here in reference to his death—how many days was that 


before Saul died? A. He came there on Saturday and died about 11 o'clock 
Sunday morning. 
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“Q. It was just about a day before he died. A. Yes, sir. 

“Q. Well, now, on this blarik they have this question. ‘On what date did 
Deceased first consult any physician for last illness?’ They have the date, Aug. 
31, 1929. Was Saul in the hospital at that time? A. 3lst of August, he was. 

“Q. What doctor saw him at that time? A. 3lst of August? 

“OQ. Yes. A. I don’t remember—3lst of August. 

“Q. What doctor came to see Saul before he went to the hospital? A. Dr. 
Gatlin. * * * 

“OQ. You say here that Saul quit work Aug. 30. What if anything was the 
matter with Saul at that time? A. The 30th? He just at the time quit work. 
The doctor told him to rest up about two weeks. 

“Q. How many times did Dr. Gatlin come? A. Just twice. 

“Q. Just twice? A. Yes, sir. 

“Q. What other time beside Aug. 31? A. I don’t remember what date. It 
was that same Saturday he went to the hospital. 

“Q. Same date he went to the hospital. That was about three weeks then 
between the visits? A. Yes, sir. * * * 

“Q. Well, now, back to the time that Saul laid off from work and the time 
he went to the hospital. What did Saul do during that time? A. Not anything. 
You mean before he—the time he was off? 

“Q. The time he was off. What did he do during that time so far as you 
know. Was he in bed? A. No, sir. He wasn’t in bed. He went home. 

“Q. He went home. What do you mean by going home? He went some- 
where to rest? A. Yes, sir. 

“Q. On a visit? <A. Yes, sir. 

“Q. Well, tell the court something of Saul’s condition—as to how he appeared 
to get about during that time, etc. A. Never gave up—still stayed up—never 
was in bed not until about that Friday before his death. He never did say 
give up. He stayed up all the time until the Friday before he died—stayed in 
bed then.” 

The defendant introduced a physician who testified, as above stated, that it 
was impossible for the disease to have been developed to the extent to prove 
fatal within the time between the delivery of the policy and Saul Hugger’s 
death; and that, necessarily, Saul Hugger was not in sound health when the 
policy was delivered. The receipt for the first premium, delivered on the 17th 
of August, contained the same stipulation that the policy did as to no liability 
being assumed until the date the policy is delivered, nor at that time unless the 
insured was in sound health. It also contained a provision that any physician 
who treated the insured should be available as a witness. In other words, the 
statute making the testimony of a physician privileged was waived. Neither 
the plaintiff nor the defendant introduced the physician who attended the 
deceased and treated him on the occasion testified about by the plaintiff. It 
therefore appears that the deceased was not in sound health at the time the 
policy was delivered to him, and it is highly probable that he had not been in 
sound health for some time prior to the application for the policy. 

The question presented now for decision does not turn upon the delivery of 
the policy, nor whether there was a nondelivery in law, due to the concealment of 
the deceased’s condition at the time of the delivery. The stipulation in this 
policy is that no liability is assumed prior to the date of the policy, nor then 
unless the insured be in sound health on the date of the delivery. There is no 
dispute in the evidence that the deceased was not then in sound health. Prior 
to the delivery of the policy he had been ordered by his physician to quit work 
and rest. He was then ill with an incurable disease of which he is bound to 
have been informed. In other words, he knew at the time that he was not in 
sound health, and, as the contract provided that the company assume no obliga- 
tion under the policy, unless he was in sound health, and as the parties had a 
right to make that contract, it not being prohibited by law, it was a valid contract. 
If there was any dispute about the fact that the appellant was sick at the time 
the policy was delivered, the testimony of the expert would not be controlling; 
that is, if there was anything to contradict it, the jury on a trial of fact could 
disbelieve it, but the plaintiff shows that the policy was received when the 
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defendant was not in sound health, and her testimony as well as the death 
certificate shows that he knew he was not in sdund health having been ordered 
to cease work and rest. 

Sound health in the present case is a condition precedent to the validity of the 
policy. 37 C. J. 404, § 78; Roe v. National Life Ins. Ass’n, 137 Iowa, 696, 115 N. 
W. 500, 17 L. R. A. (N. S.) 1144, 1145, 1148, 1151: Connecticut General Life Ins. 
Co. v. Mullen (C. C. A.) 197 F. 299, 43 L. R. A. (N. S.) 725. In Mutual Life Ins. 
Co. vy. Vaughan, 125 Miss. 369, 88 So. 11, 13, the insurance policy had a provision 
similar to this, but the insurance company sent the policy to the agent with in- 
struction not to deliver it without a health certificate showing good health at the 
time of the delivery, but the agent failed to comply with the letter of instruction 
and delivered the policy. The company there selected its own means of determining 
the facts and did not trust to the fact or nonfact existing at the time of the de- 
livery, but prohibited delivery without the certificate. As the agent of the company 
delivering the policy under the circumstances was acting for the company and 
under its instructions, his act was deemed to be the act of the company, and there 
was a waiver of the condition by no insistence upon the rule it adopted. The battle 
there was merely over whether or not there was a valid delivery of the policy. 
Responding to this condition we said: “It is insisted that there was no delivery 
of the policy in such sense as to bind the company. It was also insisted that there 
is no proof of the payment of the, premium under the terms of the policy and 
the application for the policy, and the officers of the company whose depositions 
are taken, who have charge of this department of the company’s business at its 
home office, testify that no premium was ever paid, as also does the local agent, 
while the plaintiff testifies that she has no knowledge of the payment of the 
premium. It will be first necessary to determine whether the policy was delivered, 
and, if it was delivered, it will then be necessary to determine the effect of the 
receipt contained on the face of the policy upon this question. In Stewart v. Cole- 
man & Co., 120 Miss. 28, 81 So. 653, we construed section 2615, Code of 1906 (sec- 
tion 5078, Hemingway’s Code [1917], and held that the agent delivering a policy of 
insurance under that section of the code was the agent of the company for that 
purpose, and gave effect to a delivery of a policy in the same manner and to the 
same extent as if it had been delivered by the principal. * * * In sending a policy 
to an agent in this state for delivery, with instructions as to what to require, the 
instructions will not be binding upon the beneficiary in the policy, unless the 
beneficiary or the insured had knowledge of the conditions contained in the instruc- 
tions to the agent. If the agent violated his instructions, without knowledge or 
acquiescence on the part of the beneficiary, or on the part of the insured, then the 
company must bear the consequences of the agent’s violation of his instructions 
so far as the beneficiary and the insured are concerned.” 

In the present case no such instructions or conditions are involved. ‘The policy 
was written upon the express condition that it was not to be effective unless the 
insured was in sound health at the time of the delivery. There is nothing in this 
record to constitute a waiver ot this stipulation. The policy was left at the home 
of the insured with his wife, the beneficiary, while he was absent, and there is 
nothing shown from which a waiver of the provision can be implied. 

As the court below permitted a recovery upon the policy, and as we think the 
provision defeats liability, the judgment must be reversed and judgment rendered 
here for the appellant. 

Reversed and rendered. 


PRUDENTIAL INS. CO. OF AMERICA y. REID et al. 
Court of Chancery of New Jersey. Dec. 16, 1930. 
152 Atlantic Reporter 454. 
1. INSURANCE. 


Insurer has no discretion to refuse to indorse change of beneficiary, where in- 
sured has sent policy to insurer with proper request for change. 
Syllabus by the Court. 

Under a life policy of insurance reserving the right of the insured to 
change the beneficiary, the change to take effect only when indorsed by 
the insurer on the policy, the insurer has no discretion to refuse to indorse 
the change when the insured has sent the policy to the insurer with a 





Life| Prudential Ins. Co. of America v. Reid 495 


proper request for the change. Such indorsement is regarded as a mere 

ministerial act. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2, INSURANCE. 

When insured has sent policy to insurer with proper request for change of 
beneficiaries, insurer’s indorsement will be deemed to have been made as regards 
claims of beneficiaries. 

Syllabus by the Court. 

Under a life policy reserving to the insured the right to change the 
beneficiary, the change to take effect only when indorsed by the insurer on 
the policy, when the insured has sent the policy to the insurer with a proper 
request for the change of beneficiaries, the indorsement on the policy by 
the insurer will be deemed to have been made under the equitable principle 
considering as done that which should have been done. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. INSURANCE. 

Appointment of partnership as beneficiary under life policy is sufficient des- 
ignation without naming partners. 

Syllabus by the Court. 

The appointment of a partnership as beneficiary under a life insurance 
policy without designation of the names of the partners comprising the 
partnership is a sufficiently definite appointment to entitle the partnership 
to receive the fund at the death of the insured. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 

Suit by the Prudential Insurance Company of America against Edgar Reid 
and others for determination of conflicting claims to proceeds of life insurance 
policy. 

Decree in accordance with opinion. 

Avis & Avis, of Woodbury, for defendants Estelle E. Reid and Frank Halpen, 
William Halpen, and John H. McCracken, trading as Halpen, Green & Co. 

H. Norris Mangan, of Salem, for defendant Anna Louise Melton. 

LEAMING, Vice Chancellor. 

[1,2] The only question for solution herein is whether a certain written re- 
quest made by the insured to the insurer for a change of beneficiaries in a policy 
of life insurance is effective as against the beneficiaries theretofore designated. 

The insurer has paid the money into court, and has been discharged by a de- 
cree of interpleader; the respective claimants to the fund have been heard at final 
hearing on their statements of claims. 

The policy of insurance by its terms reserves to the insured the right to change 
the beneficiaries. Touching the manner in which the insured may make a change 
of beneficiaries, the policy provides: 

“Change of Beneficiaries: if the right to Change the Beneficiary has been re- 
served the Insured may at any time while this Policy is in force, by written notice 
to the Company at its Home Office, change the Beneficiary or Beneficiaries under 
this Policy, such change to be subject to the rights of any previous assignee and to 
become effective only when a provision to that effect is endorsed on or attached to 
the Policy by the Company, whereupon all rights of the former Beneficiary or 
Beneficiaries shall cease.” 

A written demand for a change of beneficiaries was made upon the insurer by 
the insured, accompanied by the policy of insurance. The change demanded was: 


“Make policy payable, in case of the death of the insured, to his wife, Estella 
E. Reid and Halpen Green & Co. share and share alike or the survivor if there be 
any; otherwise to the executors administrators or assigns of the insured.” 

Instead of indorsing this change of beneficiaries on the policy, the insurer, on 
August 11, 1928, wrote to its local agent as follows: 


‘Before we can forward the proper amendment form for the signature of the 
insured, we will have to be informed whether Halpen & Green Co. is a corporation 
or a firm. The policy will be held pending the receipt of a reply from you.” 


September 4, 1928, the local agent wrote to the insurer at its home office as 
follows: 
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“Tn acknowledging y 
Company is a firm.” 


Thereafter the insured prepared a new form of request for change of hene- 
ficiaries for the insurer to execute and forwarded it to the local agent, in which 
form Halpen, Green & Co. are referred to as partners, with a blank space left for 
the names of the members of the firm to be supplied; but before it was mailed the 
insured had died. 

At this time the members of the partnership of Halpen, Green & Co. claim 
one-half of the fund and the widow of deceased the other one-half; the heroage 
beneficiaries claim the fund, and urge that there was an imperfect or incomplete 
change of beneficiaries. 





our letter of August 21st would say that Halpen & Green 


From the foregoing it will be observed that the failure of the insurer to indorse 
on the policy the change of beneficiaries was not because of any objection to such 
change being made as the insured might desire, but was for the commendable pur- 
pose of assisting the insured by having the purpose of the insured more clearly 
expressed. Indeed, the proposed new designation was to the same effect as the 
original one, except in that it defined Halpen, Green & Co. as a partnership, and 
sought the insertion of the names of the members comprising that firm. 


class of cases is to be found in which a policy of insurance or the by-laws 
or regulations of a beneficial organization permit a change of beneficiary only with 
the approval of the insurer. In - “ ite Supreme Council American Legion - 
Honor vy. Smith, 45 N. J. Eq. 466, A. 770, and Pennsylvania Railroad Co. 
Warren, 69 N. J. Eq. 706, 60 A. ti, are of that nature, and arise under sie 
ficial Societies certificates; and in State Mutual Life Assur. Co. v. Bessett, 41 
R. I. 54, 102 A. 727, L. R. A. 1918C, 961, a similar situation is presented in a policy 
of insurance. The present case is to be distinguished from that class of cases, 
since no discretion as to who shall be beneficiaries is reserved to the insurer in the 
policy here in question. In cases of the latter class the indorsement on the policy 
is, I think, uniformly and properly regarded as a mere ministerial act, where the 
insured has done all that he should have done to entitle him to have the indorse- 
ment made on the policy. This is necessarily so, since the absence of any reser- 
vation of a discretionary right on the part of the insurer in the matter of change 
of beneficiaries must give to the insured an unrestricted right, so far as the insurer 
is concerned. And, if it be here determined that the insurer should have made the 
indorsement on the policy, equity must regard that which should have been done 
as having been done, and the rights of the respective parties in interest will be 
mez asured without regard to the absence of the ministerial act of indorsement. In 
Polish Nat. Alliance v. Nagrabski, 71 N. J. Eq. 621, 64 A. 471, these principles are 
applied in a case relating to certificates of a Beneficial Society, and in Reid v. Dur- 
boraw (C. C. A. 4th Circuit) 272 F. 99, the same principles are further illustrated 
and applied. See, also, to the same effect Mutual Life Ins. Co. v. Lowther, 22 Colo. 
App. 622, 126 P. 882. 

The rights of the beneficiary who has been first appointed have been variously 
defined by the courts; in this state as vested rights (Metropolitan Ins. Co. 
Clanton, 76 N. J. Eq. 4, 73 A. 1052; Sullivan v. Maroney, 76 N. J. Eq. 104, 73 A. 
842, affirmed 77 N. J. Eq. 565, 78 A. 150; Anderson v. Broad Street Nat. Bank, 90 
N. J. Eq. 78, 105 A. 599; Prudential Ins. Co. v. Deyerberg, 101 N. J. Eq. 90, 137 A. 
785), elsewhere as merely “inchoate rights” (Mutual Benefit Life Ins. Co. v. Swett 
[C. C. A.] 222 F. 200, Ann. Cas. 1917B, 298); but in all cases the rights acquired 
by the beneficiary first appointed are regarded as defeasible, and as divested by a 
subsequent appointment pursuant to the terms of the contract of insurance. 

[3] Since as already stated, the insurer had no right to withhold indorsement of 
a proper request for change of beneficiaries, and in consequence any indorsement 
which should have been made will be here deemed as having been made, the only 
remaining inquiry appears to be whether, assuming the indorsement to have been 
made by the insured when the request was received by it, was it in terms sufficiently 
definite to confer upon the present claimants under it the rights they now assert. 
Touching that inquiry, I am unable to entertain substantial doubt. While partners 
sue and are sued by their individual names as partners comprising a partnership 
firm, they trade under, and are commonly known by, their partnership name, and by 
that name identified. The appointment of the firm as a beneficiary by its adopted 
name lacks nothing as a means of identifying the beneficiary; the benefaction be- 
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comes an asset of the partnership, and is necessarily shared by its members as such. 
The intent of the insured to appoint that partnership a$ an entity and the widow 
of the insured beneficiaries, each to take one-half, is unmistakable. Nor is the 
suggestion of vagueness touching survivorship, as referred to in the appointment 
of new beneficiaries, vital. Treating the partnership as an entity, it could either 
survive, or be survived, by the insured. But that was not a matter of substantial 
concern of the insurer, and an indorsement on the policy or annexation to the 
policy of the request should have been made by the insurer, and, since the part- 
nership named still exists without change, and the widow is still alive, any possible 
vagueness in the provision for survivorship is at this time of no practical con- 
sequence or a matter of which the earlier beneficiaries may complain. 

The fund may be paid one-half to the widow and the other one-half to the 
partnership. 


SLOVENIAN MUT. BEN. ASS’N v. KNAFELJ. 
Court of Appeals of Ohio, Cuyahoga County. May 19, 1930. 
173 Northeastern Reporter 630. 
1. INSURANCE. 


One marrying insured not knowing he had wife and thereafter maintaining 
relation of wife toward insured and being dependent upon him was entitled to be 
named beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 298.) 

2. INSURANCE. a 

If statement in application that beneficiary was insured’s cousin was false, 
difficulty was obviated where insured married her and changed beneficiary to wife. 

(For other cases, see Insurance, Dec. Dig. § 298.) 

3. INSURANCE. ee 

Question in application whether any one in insured’s “family” was afflicted 
with mental disease did not apply to insured’s wife. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

4. INSURANCE. 

Insurer, not tendering back premiums, could not claim life policy was void 
for false answers in application. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


Action by Theresia Knafelj against the Slovenian Mutual Benefit Association. 
Judgment for plaintiff, and defendant brings error—[By Editorial Staff.] 

Affirmed. 

Leopold Kushlan, of Cleveland, for plaintiff in error. 

John L. Mihelich, of Cleveland, for defendant in error. 

Vickery, P. J. 


; This cause comes into this court on a petition in error to the municipal court 
of the city of Cleveland, and the statements of counsel and the findings of fact and 


law of the trial court constitute the record upon which the case was tried in this 
court. 


In the court below defendant in error, Theresia Knafelj, as plaintiff, brought 
an action to recover on a certain insurance policy taken out on the life of one 
whom she supposed to have been her husband. An application for a policy was 
made by the husband, and certain statements were made by him in the application 


which, under the by-laws and constitution of the organization, became a part of 
the policy of insurance. 


The policy was taken out in 1923 and the beneficiary named in the policy was 
the same person who was plaintiff in the court below, but, at the time the policy 
was taken out, the beneficiary was designated as the cousin, and she later became 
the wife of the insured, as she supposed, by being married in a church in what 
would have been a bona fide marriage had it not been for something of which she 
knew nothing, so far as the record is concerned; and, after the marriage, the dece- 
dent of the plaintiff below, the insured, had the designation of the beneficiary 
changed from cousin to wife, she being one and the same person. 

Subsequently the assured died and a claim was made by the beneficiary for 
the insurance. Proof of death was properly made, and the insurance company 
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having refused to pay the insurance, this action was brought. In the trial court a 
judgment was rendered fer the plaintiff, and it is to reverse that judgment that 
error is prosecuted here. 

The grounds upon which it is hoped to reverse this judgment are misrepresenta- 
tions, or rather the giving of false answers in the application for insurance, two 
having been called to our attention: One was that the insured, in reply to a ques- 
tion, answered that no one in his family had been afflicted with a mental disease, 
whereas, as a matter of fact, he had a wife who had become insane in 1911 and 
was confined to the Cleveland State Hospital for Insane at Newburgh until 1921, 
and thereafter was sent to the State Insane Asylum, and is now there an inmate 
of such institution as one being hopelessly insane. The other misrepresentation 
was that he mentioned as a beneficiary in his policy the person who, as already 
stated, brings this suit, but at that time mentioned her as his cousin, and the 
record, it is claimed, shows.that she was not as a matter of fact his cousin. It is 
argued that she was not his cousin because she afterwards became his wife. This 
is not at all conclusive, because “cousin” is a pretty indefinite sort of term. It is 
true that,.under the laws of Ohio, if she were his first cousin he could not marry 
her; but they could go to the state of Michigan, or the state of Georgia, and per- 
haps many other states in the United States, and intermarry, and then come right 
back into Ohio and the marriage would be legal. Therefore the argument that, 
because he afterwards married the woman, she therefore could not be his cousin, 
is not at all tenable; and so far as we have heard that was the only thing that was 
stated in the record going to the matter of the relationship, except, I believe, the 
court did find, as a matter of fact, that she was not his cousin. 

But, assuming that to be true, that she was not his cousin and was named as 
beneficiary at the time the policy was taken out, yet afterwards he married her and 
the policy was changed to make his wife, the same person the beneficiary, and if 
she really was his wife she could well be the beneficiary. Now the court found in 
this case that at the time of this so-called marriage, the husband, the insured was 
incapable of contracting a marriage because of his former marriage to the insane 
person. But the record shows, and the court so found, that this beneficiary who 
claims the benefit under this policy innocently married this man and never knew 
that he wasn’t a single man until she sought to recover this insurance, at which 
time the insurance company sought to evade its responsibilities by setting up this 
as a defense—that she was not entitled, under the by-laws, to be a beneficiary. 

[1] Well, now, the court very properly found that for several years after she 
was ryarried to this man she kept his house and took care of him, paid the funeral 
expenses and the doctor’s bills, and did everything that a wife could do for her 
husband, and was entitled to his support and maintenance while she was in that 
relation with him, and that therefore she was dependent upon him and was entitled 
to be named a beneficiary, and under this clause of the by-laws of the association 
might be named as the beneficiary. Upon this theory the court found for the 
plaintiff. 

As to the false answer with respect to no one in the family having a mental 
disease, or any other disease, that, of course, by all analogy, must refer to the 
insured, because if the mental disease was in the wife, or if the physical disease 
was in the wife, it would not necessarily make the husband less a proper risk. The 
purpose of the inquiry as to the family of the insured is to find what latent diseases 
may be in the insured. If one is related by blood, and his ancestors, his father or 
his mother, or his grandfather, or his grandmother, had a disease that might be 
inherited transmitted from one generation to another generation, that is a matter 
that the insurance company would like to know, for it would bear upon the 
question as to whether or not the party would be likely to be a good risk. For ex- 
ample, certain diseases are inheritable, and at a certain time in the life of the 
individual who has inherited these family traits the disease will probably develop, 
and the insurance company wishes to know that, as it bears upon the insurability 
or risk of the insured. 


Now whether the wife has a mental disease or not would not at all bear upon 
this question. It is true that if she had tuberculosis, or some other disease that 
would be infectious, or contagious, or rather transmittable from coming in con- 
tact with the insured, the matter might be pertinent; but a mental disease of a wife 
who is not related in blood to the husband, whatever her family tree might show, 
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does not bear upon what his family tree might show, and, in our judgment, it is 


stretching the meaning of words pretty far to hold that a policy of that kind, or 
an answer to an application of that kind, should be extended so as to include the 
family of the wife; and, even though this wife was insane, we do not see how that 
question had any relation whatever to the insured or the risk of the insured. Of 
course, the court found in this case that the insured did not know that his wife 
was insane, and that she had been so for years, but that he was an ignorant man 
and did not comprehend the nature of the questions, and I doubt if anybody else 
would have thought of such a thing in insurance. It is argued that the statute which 
makes it necessary to void the effect of a wrong answer to a question that it be 
made willfully, that it be material, and was made knowingly with the purpose of 
deceiving, and did deceive, as provided in the statute applying to life insurance 
companies, does not apply to this sort of case. 

[2,3] We do not think that any statement in this policy was false within the 
meaning of the purpose of the questions contained in the statement. We think 
that, so far as the cousin question is concerned, if there is any falsity about that, 
it does not appear, but even were it so, the transferring of the policy to the wife 
would obviate that difficulty; and in regard to the answer about a mental disease 
or disease otherwise, we think that should be construed so as to apply to the 
insured and to those of his blood and not to his wife or his wife’s relatives. If 
his mother had died with consumption, it might have been very material that the 
insurance company know that fact. But his family might have been all right in 
every way, and there is nothing in this case to show but that both he and his 
family were alright in every way. 

The record in this case shows that the wife was insane, but we do not think 
that that question was at all pertinent, or the answer thereto material, and we 
doubt whether the clause was meant to cover a case like the instant case. 

Now there is another point. This man was insured. He paid his premiums 
for four or five years, and if the theory of the insurance company is right, the 
only effect of these answers would be to make the policy void ab initio if the 
answers were false, and, if false, then it would be the duty of the insurance com- 
pany to declare the policy void, and, if the policy is void ab initio, the company 
had no right to hold the premiums that were paid. If their theory is correct, this 
policy might have gone on until the whole face of it had been paid, and then, when 
the time came to pay this policy, they would say it was void; and if the theory 
on which they tried this lawsuit is correct, they could keep the premiums and re- 
fuse to pay. Such a theory is contrary to public policy. 

[4] This contract was either in force or void. If it was void, the insurance 
company before repudiating it must tender back the premiums. This they did not 
do. The policy was in force to what purported to be the wife of the insured. She 
surely was a dependent upon the husband, and it was not her fault that the mar- 
riage was bigamous because of the relation of the husband to the insane wife, who 
had been insane for a great many years before this marriage was contracted. We 
cannot help thinking, in view of the whole record, that the judgment of the court 
below was right. 

There being no error in the record that would warrant us in disturbing the 
judgment, the same is affirmed. 

Judgment affirmed. 

Sullivan and Levine, JJ., concur. 


SHIELDS et al. v. SUPREME COUNCIL OF ROYAL ARCANUM. No. 22283. 
Supreme Court of Ohio. Nov. 19, 1930. 
173 Northeastern Reporter 731. 


1. INSURANCE. 
Local collector of benefit society authorized to collect assessments to be 
remitted to Supreme Council is agent of Supreme Council and local council in 
matters relating to receipt of assessments and waiver of forfeiture. 
Syllabus by the Court. 

The collector of a local council of a fraternal benefit society, author- 
ized under the constitution and by-laws of the order to collect dues and 
assessments, which assessments are to be remitted to the Supreme Council 
of the order, is agent of the Supreme Council as well as of the local 
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council in matters relating to receipt and remittance of assessments and 

waiver of forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

2. INSURANCE. 

Insurer may waive right to insist on forfeiture by insured for default in 
paying assessments waiver of forfeiture for default in payment of assessments 
may be made by insurer through agent, acting within apparent scope of authority 
(Gen. Code, § 9481). 

Syllabus by the Court. 

An insurer may waive its right to insist that the rights of the insured 
have been forfeited because of default in the payment of an assessment. 
Such waiver may be made by the insurer through its agent, acting within 
the apparent scope of his authority. 

(For other cases, see Insurance, Dec. Dig. § 755[1, 2].) 

3. INSURANCE. 

Forfeiture for insured’s failure to pay assessments held waived, where 
insurer’s conduct affirmatively induces belief that forfeiture is waived: benefit 
society cannot exempt itself in advance in by-laws from effect of waiver of for- 
feiture. 

Syllabus by the Court. 

Where the insurer’s conduct has been such as to affirmatively induce 
the belief that the forfeiture is waived, a waiver exists. A fraternal 
benefit society cannot exempt itself in advance in its by-laws from the 
effect of such waiver. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

Error to Court of Appeals, Cuyahoga County. 

Action by Carl F. Shields and others against the Supreme Council of the 
Royal Arcanum. Judgment for defendant was affirmed by the Court of Appeals, 
and plaintiffs bring error—[By Editorial Staff.] 

Reversed, and judgment for plaintiffs in error. 

In this case an action upon a benefit certificate in a fraternal benefit society 
was instituted in the court of common pleas of Cuyahoga county, Ohio, tried 
before the court without a jury, and judgment was entered in favor of the 
defendant. This judgment was affirmed by the Court of Appeals of Cuyahoga 
County, and error is now prosecuted to such judgment. The case comes into 
this court upon allowance of motion to certify the record. 

Further facts are stated in the opinion. 

Payer, Minshall, Karch & Kerr, of Cleveland, for plaintiffs in error. 

Ian M. Ross, of Cleveland, for defendant in error. 

ALLEN, J. 

This case arises out of the following facts: 

Gustav Shields, for some thirty years a member of the Cleveland Council 
of the Royal Arcanum, a fraternal benefit society, died in Cleveland, Ohio, upon 
December 21, 1925. For a number of years Shields had been in poor health, 
and his dues and assessments in the order had been paid by his son and daughter, 
who jointly contributed the necessary amounts. For some three years prior to 
the institution of the action, the dues and assessments in question had been 
remitted to the collector of the Cleveland Council at Cleveland, Ohio, by Clara 
Shields Blanding, daughter of the insured, her brother, Carl F. Shields, con- 
tributing thereto. At the time of filing this action and for a considerable time 
prior thereto, Mrs. Blanding had lived in Lansing, Mich. 

The record shows that for a number of years it had been the unvarying 
custom of the Cleveland Council through its collector to mail the members each 
month cards bearing the date of payments due and the amounts of dues and 
assessments due for each calendar month. Such a card showing the dues and 
assessments due for November, 1925, was not received in November, 1925, by 
Mrs. Blanding, upon whom in the family arrangement the obligation rested to 
pay such dues and assessments. Mrs. Blanding testified that she relied entirely 
upon the receipt of the card in question for notice, having no other statement 
of the amount of dues and assessments. 
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Mrs. Blanding testified that, after her failure to receive the card bearing 
notice of the dues and assessments due in November, 1925, which should have 
come to her in the course of November, the local collector of the Cleveland 
Council did mail her a notice identical with the following form notice, which 
was inserted in the record, except that the word “November” was filled in the 
blank covering the month: 

“Roll No. ——— Date ——— 

“According to my records Assessment No. ——— for the month of 
has not been paid. 

“Will you kindly give this matter your prompt attention and notify me of 
any errors Or Omissions On your account. 

“Yours in V. M. C. 
“Cleveland Council No. 119, R. A. 
“Collector.” 

The collector does not deny that he sent Mrs. Blanding such a notice. In 
fact he states twice that he “might have sent it,” and does not attempt specifically 
to fix the time when the notice might have been sent, except that he says, 
according to his custom and method of taking care of these matters, the notice 
would have been sent not later than December 5. Mrs. Blanding testified that 
she received this notice of nonpayment of the assessment on December 15, and 
that she immediately mailed to the collector in Cleveland a check for the amount 
of dues and assessments for the month of November, and also for the month of 
December. The check inserted in the record as an exhibit bears the date of 
December 15, 1925. The collector states that he received the check on December 
19, hence inferentially controverting the fact that the check was sent upon the 
15th. Upon December 19 Mrs. Blanding received a telegram notifying her of 
her father’s serious illness. Upon Tuesday, December 22, she went to Cleveland. 
Upon Thursday, December 24, Mr. Shields died, and the funeral occurred upon 
Monday, December 28. Mrs. Blanding returned to Lansing upon December 29, 
1925, and there found the following letter sent her by Mr. Forbush, the collector: 

“Cleveland, Ohio, December 21, 1925. 
“Mrs. F. J. Blanding, 700 Townsend St., Lansing, Mich. 

“Dear Madam: I received your check of the 15th for payment of assessment 
591, 592, which I am returning, as Gustav Shields was suspended at our last 
meeting. I am enclosing the reinstatement application for you to have Gustav 
Shields sign if you want him to be reinstated. 

_ “A few days ago I received a communication from the Supreme Council 
giving me a list of the Regular Rate members who would attain the age of 65 
yrs. in 1926, and I see by that list that G. Shields will be 65 the 3rd day of April, 
and thereafter his assessment will be $23.67 a month. Thinking perhaps you 
were aware of this fact, was the reason you did not send in the last assessment 
on time. , 

“If you care to have him reinstated kindly take care of it at once. With 
Season’s Greetings, I am, 

“Fraternally yours, 
“Cleveland Council No. 119 
“H. E. Forbush, Collector.” 

The Supreme Council of the Royal Arcanum refused to pay the face value of 
the benefit certificate out of the death benefit fund, upon the ground that at 
the time of his decease Shields was not a member in good standing and had 
been suspended from membership for nonpayment of the November, 1925, monthly 
assessment, and upon such refusal this action was instituted. 

This controversy arises out of and is decided by the following questions: 

1. Was the local collector of the Cleveland Council agent of the Supreme 
Council of the Royal Arcanum for the purpose of waiver of forfeiture? 

2. If so, does the record establish such a waiver of foreiture? 

First considering the character of the authority vested in the local collector, 
we find from the record that the relevant sections of the Constitution and by-laws 
of the Royal Arcanum provide for payment by each member of the order to 
the collector of each local council of certain dues and assessments in each calen- 
dar year, and authorize the collector to receive and receipt for such dues and 
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assessments. Such dues and assessments are divided between the Supremi 
Council and the local council, the dues going into the general fund of the local 
council and the assessments being remitted to the Supreme Council. The local 
collector is charged with the duty of remitting the assessments to the Supreme 
Council. A further section of the constitution provides that any member failing 
to pay any regular assessment before the time prescribed for such payment shall 
“stand suspended from the order and all benefits therefrom.” It is conceded 
upon this record that the November, 1925, payment for Gustav Shields had not 
been made before the time prescribed for such payment. 

Further provisions of the constitution are to the effect that the council and 
its officers are the agents of the members of the order, and not of the Supreme 
Council, and that none of their acts can create any liability on the part of the 
Supreme Council, and also that no grand or subordinate council, no supreme 
or subordinate officer, nor any member of the order, shall have power or authority 
to waive any provision or requirement of the constitution or laws of the order. 

[1] In spite of these provisions, however, the local collector was the agent, 
not only of the local council, but also of the Supreme Council. It is true that 
he was the elected representative of the local council, but he was charged with 
general responsibility in all matters as to receipt and remittance of assessments, 
not only on behalf of the local council, but also on behalf of the Supreme Coun- 
cil. He was the only person to whom the plaintiffs in error were notified to 
make their payments under the benefit certificate, both of dues for the local 
council and assessments for the Supreme Council. He had regularly to remit 
to the Supreme Council its share of the amount collected. Since he was the 
agent of the Supreme Council for the collection of money due it under the 
constitution of the order, he was its agent for acts of waiver or estoppel as to 
the collection of such money. The Supreme Council cannot accept the benefits 
of his representation and disavow the burdens. Since the work that the collector 
did linked him directly with the supreme council as its agent in the all-important 
matter of collecting and remitting the assessments, he was the agent of the 
Supreme Council as well of the local council. Modern Woodmen of America y. 
Colman, 64 Neb. 162, 89 N. W. 641; Modern Woodmen of America v. Tevis, 
(C. C. A.) 111 F. 13; Knights of Pythias v. Withers, 177 U. S. 260, 20 S. Ct. 611, 
44 L,. Ed. 762. 

The rules provide that the collector shall not receive an assessment tendered 
by or for a member if the time for payment thereof has expired, and any such 
receipt shall not prevent suspension. Though the constitution endeavored to 
wipe out any liability which might be created by the acts of the collector or 
Others in waiving a forfeiture, it was not effective to do so. This doctrine was 
specifically laid down by this court in Ohio Farmers Ins. Co. v. Cochran, 104 
Ohio St. 427,°135 N. E. 537, which declared: “A written provision in a policy, 
‘No officer, agent, or adjuster, or other representative, shall have power to waive 
or alter any of the provisions or conditions of this policy * * * unless when 
actually indorsed hereon or added hereto by such officer, agent, or adjuster, etc., 
does not prevent a waiver of any provision of the policy by the acts and conduct 
of the insurance company by its duly authorized officers or agents.’’ 

[2] Neither do the provisions of section 9481, General Code, absolve the 
order from liability upon this point, since the collector was the agent of the 
Supreme Council in the matter of the waiver of nonpayment of assessments. 

These provisions for suspension from membership and forfeiture for nonpay- 
ment of dues or assessments. are inserted in contracts of such nature for the 
benefit of the insurer, and, when default in the time and manner of payment 
occurs, the insurer may efficiently waive the forfeiture by any course of dealing 
inconsistent with the claim of suspension, notwithstanding the provisions of the 
by-laws to the contrary. Sovereign Camp Woodmen of the World vy. Tam, 90 
Okl. 196, 216 P. 660. 

[3] Does the record establish that the collector, acting as agent of the 
Supreme Council, waived the forfeiture of Shields’ benefit certificate which arose 
by nonpayment of the assessment? There is some controversy in the record 
as to whether the letter calling attention to nonpayment of the assessment for 
November, 1925, was sent about the middle of December or earlier. We do not 
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consider this material, and do not ground our judgment upon this discrepancy 
as to the time of notice. Regardless of the particular day upon which this notice 
was sent, it was admittedly sent after the time for payment of the dues and 
assessments had expired. It stated that the assessment for the month of Novem- 
ber had not been paid, and said: “Will you kindly give this matter your prompt 
attention.” The notice contained no reference to the possibility of forfeiture 
and no statement that Shields at that time was suspended for nonpayment of the 
assessment. It is immaterial also, in our judgment, whether in response to this 
notice Mrs. Blanding mailed the check on December 15, as she states, or upon a 
later date, December 17 or 18, as the collector intimates. In any case the check 
was sent in response to this request from the agent of the Supreme Council, 
and this request contained no intimation of suspension and no mention of the 
necessity for reinstatement. 

There is also a controversy in the record as to whether a reinstatement 
application was inclosed with the letter of December 21, 1925, above given, but 
this circumstance also is immaterial. Upon the conceded facts Mrs. Blanding 
received this letter after the death of Shields, upon her return to Lansing, Mich., 
when the reinstatement application could not have been instituted. Mrs. Bland- 
ing was verbally told after the funeral that a difficulty existed with regard to 
payment of the benefit, but no notice of suspension was ever received during 
the lifetime of Gustav Shields. Hence Mrs. Blanding could not, as she could 
have done if notified of suspension in the early part of December, institute pro- 
ceedings for reinstatement. 

This action by the agent of the Supreme Council of the Royal Arcanum 
constituted a waiver of the defendant in error’s right to claim that the decedent 
was suspended at the date of his decease. The insurer cannot be allowed to 
claim that the insured was bound to pay the assessment, but that it is not liable 
on the benefit certificate. By the request to “Kindly give this matter your 
prompt attention,” the Supreme Council treated Shields as in good standing sub- 
sequent to the date of his suspension under its rules. In compliance with this 
notice Mrs. Blanding made the requisite payment, and never received notice of 
suspension until after her father died. 

This holding is in direct line with the doctrine laid down in the case of 
Murray v. Home Benefit Life Ass’n, 90 Cal. 402, 27 P. 309, 25 Am. St. Rep. 133, 
which held that if an insurance company, after knowledge of any default for 
which it might terminate the contract of insurance, enters into negotiations or 
transactions with the assured which recognize the continued validity of the policy 
and treat it as still in force, the right to claim a forfeiture for such previous 
default is waived. Noem v. Equitable Life Ins. Co. of Iowa, 37 S. D. 176, 157 
N. W. 308. 

The decisions upon the question of waiver of the payment of insurance 
premiums are in hopeless conflict. The Ohio decisions cited, while supporting 
this conclusion in principle, are not in point upon the facts. Manhattan Life 
Ins. Co. v. Smith, 44 Ohio St. 156, 5 N. E. 417, 58 Am. Rep. 806; Union Central 
Life Inc. Co. v. Pottker, 33 Ohio St. 459, 31 Am. Rep. 555. However, our con- 
clusion in the instant case is supported by the following authorities and decisions: 
3 Couch’s Cyc. of Insurance Law, p. 2262 et seq.; Pennslyvania Lumberman’s 
Mutual Fire Ins. Co. v. Meyer (C. C. A.) 126 F. 352. 

“An unconditional demand for the payment of a past-due premium, especially 
if followed by payment in accordance therewith, operates as a waiver of the 
forfeiture from the time of the demand.” 5 Cooley’s Briefs on Insurance (2d 
Ed.), 4430, citing Bailey v. Mutual Benefit Assn., 71 Iowa, 689, 27 N. W. 770; 
3ingler v. Mutual Benefit Life Ins. Co., 10 Kan. App. 6, 61 P. 673; Farmers’ 
Mutual Life Protective Assn. v. Elliott, 4 Ga. App. 342, 61 S. E. 493: Williams 
v. Empire Mutual Annuity & Life Ins. Co., 8 Ga. App. 303, 68°S. E. 1082; New 
England Mutual Life Ins. Co. v. Springgate, 129 Ky. 627, 112 S. W. 681, 113 S. W. 
828,19 L. R. A. (N. §.) 227; Loftis v. Pacific Mutual Life Ins. Co., 38 Utah, 532, 
114 P. 134; McNaughton v. Des Moines Life Ins. Co., 140 Wis. 214, 122 N. W. 764. 

In the instant case the claim of the plaintiffs in error is even stronger than 
in certain of the cases above cited, for, after failure to notify Mrs. Blanding of 
the payment due in November, a notice was sent that the payment had been 
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missed, and she was directed to take care of the matter promptly, with no warning 
of the need of instituting reinstatement proceedings. This injunction may have, 
and doubtless did, result in Mrs. Blanding’s failure to institute reinstatement 
proceedings for her father, and loss of the rights which accrued from payment 
of the dues and assessments over a long period of years. 

Since there is no controversy upon the essential facts in this case, the judg- 
ment of the Court of Appeals is reversed, and judgment is entered for the plain- 
tiffs in error. 

Judgment reversed, and judgment for plaintiffs in error. 

Marshall, C. J., and Kinkade, Robinson, and Day, JJ., concur. 


METROPOLITAN LIFE INS. CO. v. EOFF. No. 19597. 
Supreme Court of Oklahoma. Sept. 30, 1930. 
Rehearing Denied Dec. 16, 1930. 
293 Pacific Reporter 1025. 
1. INSURANCE. 

Whether «insured was permanently and totally disabled so as to be entitled to 
disability benefits held fact question for jury; jury’s verdict supported by com- 
petent evidence will not be disturbed on appeal. 

Syllabus by the Court. 

In an action upon a supplemental contract to an insurance policy, pro- 
viding for the payment of $20 per month, should the insured become per- 
manently and totally disabled, the question of whether or not the insured 
is permanently and totally disabled is a question of fact for the jury. 
And, where the verdict of the jury is supported by competent evidence, 
the same will not be disturbed by this court on appeal. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Additional Syllabus by Editorial Staff. 
2. INSURANCE. 

Insured’s denial of liability for disability benefits on ground contract had 
expired held waiver of proof of less. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

Appeal from District Court, Oklahoma County; Wyley Jones, Judge. 

Action by Sam Guy Eoff against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Embry, Johnson & Tolbert, of Oklahoma City, for plaintiff in error. 

Conner & Conner, of Oklahoma City, for defendant in error. 

CiarK, J. 


This cause presents error from the district court of Oklahoma county, Okl., 
wherein plaintiff in error was defendant and defendant in error was plaintiff. For 
convenience the parties will be referred to as they appeared in the trial court. 

Plaintiff brought this action in the district court against defendant to recover 
disability benefits in the sum of $580 upon an insurance policy and supplemental 
contract. Plaintiff alleged that defendant had issued a life insurance policy to 
him in the sum of $2,000 for an annual premium of $57.80, and a supplemental con- 
tract for an additional annual premium of $3.96. The supplemental contract provid- 
ed that, should the insured become totally and permanently disabled, as a result 
of bodily injury or disease occurring and originating after the issuance of said 
policy, so as to be prevented thereby from engaging in any occupation and per- 
forming any work for compensation or profit, and that such disability has already 
continued uninterruptedly for a period of at least three months, it will, during the 
continuance of such disability (1) waive the payment of each premium falling due 
under said policy and this supplemental contract; and (2) pay to the insured, or 
the person designated by him for the purpose, or, if such disability is due to, or is 
accompanied by, mental incapacity, to the beneficiary of record under said policy, 
a monthly income of $10 for each $1,000 of insurance, or of commuted value of 
installments, if any, under the policy. 

The plaintiff further alleged that heretofore and on or about the month of 
November, 1924, and while the said contract of insurance was in full force and 
effect, plaintiff became permanently and totally disabled through an injury received 
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by him, and that, by reason of said injury and from the month of November, 1924, 
and continuously to this date, this plaintiff has been permanently and totally dis- 
abled, and continues and will continue to be permanently and totally disabled through 
the remaining period of his life. 


Plaintiff further alleged that under the terms of said supplemental contract he 
was entitled to $20 per month from date of injury, and prayed for judgment for 
the same. Defendant filed its answer, which consisted of a general denial and the 
further answer admitting the execution of contract of insurance and supplemental 
contract as pleaded by plaintiff, and further answer that plaintiff did not at any 
time present to defendant proof that he had become totally permanently disabled 
as a result of bodily injury or disease. 

Defendant further denied that plaintiff was permanently injured and that de- 
fendant had not waived the payment of premiums maturing and becoming due on 
September 27, 1925, and, plaintiff failing to pay said premiums, the said policy or 
contract lapsed and terminated; and neither said policy nor said contract was in 
force and effect from and after October 22, 1925, nor during any alleged subsequent 
disability of plaintiff, nor at the commencement of this action. 


The trial was had to a jury and the verdict returned in the sum of $580 and 
judgment entered thereon by the court. A motion for new trial was filed and over- 
ruled, and defendant brought his cause here for review. Several assignments of 
error are presented to the court in defendant’s brief. 

[1] The record in this case discloses that plaintiff took out this insurance 
with the defendant on the 27th day of September, 1924, and that the first annual 
premium was paid upon the contract of insurance and supplemental contract; that 
on or about the month of November, 1924, the plaintiff became permanently and 
totally disabled. It was the contention of the defendant in the trial court that 
plaintiff was not permanently and totally disabled, but that he had a short time 
after his injury returned to work and was engaged in a useful and profitable oc- 
cupation. 

Plaintiff answers this by stating that he did light work upon the advice of his 
physician as a part of the treatiment'in an attempt to get well, and that this treat- 
ment failed, and that he was still permanently and totally disabled. This was a 
question of fact presented to the jury, which was found in favor of plaintiff and 
against defendant. 

[2] It is further contended by defendant, plaintiff in error here, that proof of 
permanent disability was not furnished as provided by said policy. It has been 
held by this court that a denial by an insurance company of liability under a policy 
after loss and within the time prescribed by the policy for making proof of loss 
upon the ground that the contract had expired is a waiver of proof of loss. The 
denial by the insurance company in this cause of liability on grounds that .the 
contract had expired of its own limitation is a waiver of proof of loss. The testi- 
mony in this case shows that the defendant was permanently and totally disabled. 
The contract of insurance provides that, should he become permanently and totally 
disabled while said policy was in force, then the insurance company, plaintiff in 
error here, defendant below, had contracted to pay the defendant in error, 
plaintiff below, $20 per month. There is no proof in the record that plaintiff 
below will ever recover; in fact, the proof is all to the contrary. 

Plaintiff in error cites the case of George De Bard Conley v. Pacific Mutual 
Life Insurance Company, Court of Civil Appeals, state of Tennessee, Middle 
division, not yet officially reported, and relies upon the same as authority in 
this case. At page 8 of the opinion the Court of Appeals said: “But it is an 
undisputed fact that upon the termination of the period above named, and before 
this suit was begun, the complainant had recovered from his ‘disability,’ and 
thereafter was (and, so far as the record shows, still is) able to perform the 
same kind of work and engage in the same occupation for ‘compensation or profit’ 
as before he became disabled.” 

This finding of fact distinguishes this case from the case at bar, for the 
reason that the record will not justify such a finding of fact in the case at bar. 
We are of the opinion that the plaintiff in error, defendant below, had a fair 
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trial; that his cause was submitted to a jury by instructions of the court upon 
the issues joined, in that no prejudicial error appears in the record. 
The judgment of the trial court is in all things affirmed. 
Mason, C. J., and Hunt, Riley, Hefner, Cullison, and Swindall, JJ., concur. 
Lester, V. C. J., and Andrews, J., absent. 


NORTHERN LIFE INS. CO. v. BURKHOLDER et al. 
Supreme Court of Oregon. Dec. 9, 1930. 
293 Pacific Reporter 919. 
1. INSURANCE. 

Insurer waived any objections to procedure adopted by insured in changing 
beneficiary by paying money into court accompanied with bill of interpleader. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE. : 

When policy is payable to insured’s estate, right to receive money may be 
transferred without compliance with regulations governing change of beneficiary, 
in absence of express prohibition. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. INSURANCE. 

Where policy was payable to insured’s estate, estate’s rights were subject to 
limitations imposed by insured. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 

En Banc. 

Appeal from Circuit Court, Multnomah County; Lewis P. Hewitt, Judge. 

On petition for rehearing. 

Rehearing denied. 

For former opinion, see 131 Or. 537, 283 P. 739. 

Arthur Langguth, of Portland, for appellant. 

T. Walter Gillard, of Portland, for respondent. 

RossMAN, J. 


The petition for a rehearing sets forth an able analysis and criticism of our 
previous decision. The criticism, friendly in nature, seems to be prompted by a 
belief that the venerable justice, now deceased, who was the author of our pre- 
vious decision, in an effort to do justice to a young woman whom the insured a 
few days before his death endeavored to make the beneficiary of this policy of 
insurance, and with whom he had exchanged promises of marriage, unconsciously 
departed from the rules which govern a court of equity in determining the bene- 
ficiary in a policy of insurance. We quote from the brief as follows: “We earn- 
estly feel that the well known kindness of heart of the learned Justice who wrote 
the opinion of this case has led the court not only to cenceive an exaggerated idea 
of the equities flowing to the appellant, but also has permitted that view to influence 
the court in exceeding the powers of a court of equity in this kind of a case. As 
the writer of the opinion herein well said in another case, where the equity of the 
defendant's position was there urged, ‘hard cases make bad law.’ ” 


[1] We have once more bestowed upon this cause studious attention, but re- 
main satisfied with the result previously announced. The petition for rehearing 
states that the decision written by the late Mr. Justice McBride ignored Independ- 
ent Forresters v. Keliher, 36 Or. 501, 59 P. 324, 1109, 60 P. 563, 78 Am. St. Rep. 
785; Stringham v. Dillon, 42 Or. 63, 69 P. 1020, and United Artisans v. Cronise, 88 
Or. 602, 172 P. 109, L. R. A. 1918D, 1131. It also argues that the proposition 
stated in our previous decision, to the effect that an insurer waives any objections 
that it might have had to the procedure adopted by the insured in changing the 
beneficiary by paying the money into court, accompanied with a bill of interpleader, 
is unsound. Our previous decision cited as authority for that statement Rhodes v. 
Equitable L. Assur. Soc. of U. S., 109 Or. 586, 220 P. 736, 739. The petitioner 
argues that any statement in that case concerning the aforementioned proposition 
of law was merely obiter dictum. In Rhodes v. Equitable L. Ass. Soc. of U. S., 
the policy of insurance, which constituted the subject-matter of the controversy, 
was not of a group of policies issued at the request of an employer covering the 
lives of its workmen. Rule 11 of the policy permitted the employee to designate as 
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beneficiary any person related to him by blood or marriage. George Walker, the 
employee, named as his beneficiary Addie M. Walker, who was his wife at that 
time. Prior to Walker’s death a decree of divorce had separated him from his 
beneficiary. The controversy submitted the question whether the divorced wife, 
or the administrator of the insured’s estate, was entitled to the proceeds of the in- 
surance. We come now to the portion of the decision upon which Mr. Justice Mc- 
Bride relied as support for the proposition of law aforementioned, and which 
the petitioner criticizes: “There is nothing in the contract of insurance preventing 
the insurance company from waiving any right that it might have arising out of 
rule 11; and the company has waived any right it might have had by paying the 
money into court. [Cites cases] If it be said that the rule is for the benefit and 
protection of the railroad company, the plaintiff cannot step into the shoes of the 
railroad company and complain for it. [Cites cases] The railroad company is not 
attempting to prevent the appointed beneficiary from recovering.” The insurance 
company had paid the proceeds of the policy into court, accompanied with a bill 
of interpleader. We do not believe that the above proposition of law was merely 
obiter dictum, but are of the opinion that it was employed as an additional reason 
for the decision reached. We shall express our conclusion in regard to its merits 
later. 


If it can be fairly said that our previous decision liberalizes upon the principles 
of law applied in the first three of the above cases, then it is in harmony with the 
criticism frequently voiced to the effect that the courts employ the rules applicable 
to the insured’s right to change the beneficiary in a manner so strict that often sub- 
stance is sacrificed for form. See, for instance, 42 Harvard Law Review, 250. The 
federal courts, in determining issues concerning beneficiaries in policies of war risk 
insurance wherein a change has been attempted, have displayed a refreshing free- 
dom from rigid rules. Although a change of beneficiary in such policies of in- 
surance is regulated by an act of Congress and the rules of the Federal Treasury 
Department, yet the courts have permitted the insured considerable freedom of 
action; they have held that substantial compliance with the regulations is sufficient, 
and have assigned to the word “substantial” a liberal interpretation. In fact the 
cogency of the proof rather than its conformity to formula seems to be the per- 
suasive factor. See, for illustration, Claffy v. Forbes (D. C.) 280 F. 233 and 
Peart v. Chaze (D. C.) 13 F. (2d) 908. The holding of the Kentucky court in 
Hoskins v. Hoskins, 231 Ky. 5, 20 S. W. (2d) 1029, is a further extension of the 
liberal policy previously employed by that court. 

[2-4] However, it seems to us that there is no conflict between our holding in 
this suit and well-established principles of law commonly applied by the courts 
in similiar controversies. Likewise we are of the opinion that our previous decision 
does no violence to the three above Oregon cases upon which the respondent relies. 
We believe that a material distinction| exists between the facts passed upon in 
them and our present situation. In all three of those cases the policy of insurance 
named as the beneficiary an existing individual; whereas, in our present instance, 
the beneficiary was the estate of the assured. In the first two cases the attempted 
change of beneficiary failed because the insured neglected to comply with a mater- 
ial regulation of the insurer governing change of beneficiary. In the third case, the 
insured having complied in full with all of the rules of the insurer applicable to 
change of beneficiary, the substituted beneficiary was recognized as the rightful 
one, even though the insurer had not received the application prior to the insured’s 
death. In the first two of these cases we applied the principle that upon the 
death of the insured the beneficiary’s right had become vested. Although in all 
three of those cases the bill of interpleader was filed by the insurer, accompanied 
with payment of the proceeds of the policy of insurance into the court, the effect 
of that act upon the rights of the contesting claimants was not mentioned. In our 
present case, aS our previous decision points out, the beneficiary was not some 
third person, but was in effect the insured himself. It is difficult to understand how 
the rights of the estate could have become vested in it upon the death of Marti 
in any different degree than they were vested in him during his life. Obviously 
it is necessary that at some point the rights of the beneficiary must be deemed 
iree from divestiture through change of beneficiary. This is not due, however, to 
any solicitous desire to protect him; he paid nothing for the enrichment which 
he now seeks to obtain. The nature of his rights is well illustrated by the fact 
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that when the policy is payable to the estate of the insured the right to receive the 
money may be transferred effectually by gift inter vivos in the absence of express 
prohibition, Opitz v. Karel, 118 Wis. 527, 95 N. W. 948, 62 L. R. A. 982, 99 Am. 
St. Rep. 1004, or by assignment or sale, Faubel v. Eckhart, 151 Wis. 155, 138 N, 
W. 615, without compliance with regulations governing a change of beneficiary. 
There was a legal identity of title between, Marti and the rights which the respond- 
ent now asserts. The estate’s rights were subject to any limitations placed upon 
them by its predecessor in interest, the insured. We have both oral and written 
evidence which indicates Marti’s wish that Thelma, and not the estate, should 
receive the insurance money. Due to the legal identity of title between Marti 
and the respondent the declarations of Marti became admissible when the estate 
sought to establish its rights to the money. Wigmore on Evidence (2d) § 1018, and 
6 Columbia Law Rev. 509. In the presence of such proof, it is clear that the estate 
could not succeed. 

Since it is evident from the aforementioned, as well as from the reasoning of 
Mr. Justice McBride, that the respondent is not entitled to the money, it is next 
necessary to inquire whether Thelma can establish title to it. The insurer has paid 
the disputed money into the registry of the circuit court, and has also filed a bill 
of interpleader, which, as is stated in our previous decision, expresses the company’s 
willingness that the insurance money be paid to Thelma. But, the respondent 
argues that the insurer’s acquiescence, in the wishes of Marti for a change of bene- 
ficiary came too late to render the proposed change effective. While the respondent 
agrees that the aforementioned proposition of law stated by Mr. Justice Harris in 
Rhodes vy. Equitable Assurance Soc. supra, when applied to the facts of this case, 
has the effect of completing Thelma’s title, it argues that this proposition of law is 
unsound. We have again examined with care the effect upon the contesting bene- 
ficiaries of the payment into court of the insurance money accompanied with a 
bill of interpleader of the type now before us. We remain satisfied, however, with 
the result stated in our previous decision, and the statement of the rule made by 
Justice Harris. Numerous decisions have analyzed this principle of law, and, 
since we have nothing worth while to add to the discussion, we shall rest the mat- 
ter with the statement of our conclusion. The employment of this principle is es- 
pecially warranted in this case because of the identity of the interest between the 
respondent and the insured. It follows that in our opinion Thelma’s title to the 
money deposited with the registry to the circuit court is complete. 

We have again read the transcript of testimony and believe that our previous 
statement of it is without material error. 

It follows from the foregoing that the petition for rehearing must be denied. 

Kelly, J., did not participate in this decision. 


DAVIS v. METROPOLITAN LIFE INS. CO. 
Supreme Court of Tennessee. Nov. 28, 1930. 
32 Southwestern Reporter 1034. 
1. INSURANCE. ; 
Period of grace for paying of premium does not contemplate free insurance, 
but that charge for continuing liability will ultimately be paid. 
(For other cases, see Insurance, Dec. Dig. § 186[2].) 
2. INSURANCE. ‘ ; 
Insurance, if canceled as of approaching date to which premium has been paid, 
terminates on such date. 
(For other cases, sec Insurance, Dec. Dig. § 243.) 
3. INSURANCE. 3 ’ Rachie 
City could cancel group policy taken out for employees and bind individual 
employees holding certificates. 
(For other cases, see Insurance, Dec. Dig. § 238[1].) 
4. INSURANCE. or 
Individual employee could not assert right to continue group policy independent 
of employer paying for policy, nor resist cancellation by agreement between em- 
ployer and insurer. 


(For other cases, see Insurance, Dec. Dig. § 238[1].) 
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5. INSURANCE. 

Under group policy providing for grace period granted to employer for pay- 
ment of premium, beneficiary of insured dying within grace period but after ter- 
mination of policy by employer could not recover insurance. 


(For other cases, see Insurance, Dec. Dig. § 243.) 


Certiorari to Court of Appeals, on Error to Circuit Court, Knox County; A. 
C. Grimm, Judge. 

Suit by Myrtle Davis against the Metropolitan Life Insurance Company. 
Judgment for defendant was reversed and rendered by the Court of Appeals, and 
defendant brings certiorari. 

Judgment of Court of Appeals reversed, and suit dismissed. 

A. Y. Burrows, of Knoxville, for plaintiff in error. 

Kennerly & Key, of Knoxville, for defendant in error. 

CHAMBLIsS, J. 

As the beneficiary, holding a certificate under a group policy issued on applica- 
tion of the city of Knoxville to insure the members of the police and fire depart- 
ment, Myrtle Davis brought suit to recover a death benefit of $1,000. The circuit 
judge tried the case without a jury and held that the policy had been canceled 
before the death of the husband of Mrs. Davis and gave judgment for the defendant 
company. 


The Court of Appeals, holding that the cancellation agreed upon between the 
city and the company was not effective as against this beneficiary until the expira- 
tion of a thirty-one day grace period provided for in the policy, reversed the trial 
court and gave judgment for the plaintiff below. 


This court has granted a petition for certiorari and argument has been heard. 
The policy is in the usual group form and was issued upon the application of the 
city of Knoxville, by its city manager, as of March 22, 1927. It provided for the 
employer, city of Knoxville, to pay monthly, in advance, a premium based on the 
number of employees covered from month to month, according to a schedule. The 
contract between the city and the company limited the proportion of the premiums 
to be collected from the various employees to 20 per cent. thereof, the city paying 
the other 80 per cent., and} the company was unwilling that this proportionate 
payment should be changed. In this situation another company, the American 
National, offered insurance on a basis satisfactory, and it was mutually agreed 
between the Metropolitan Company and the city of Knoxville that its policy should 
be canceled as of midnight the 21st of June, 1927, three monthly premiums having 
been paid carrying the insurance to that date, and the city thereupon perfected its 
arrangements with the American National, effective as of the date of expiration, 
by agreed cancellation, of the Metropolitan policy. By bulletion notices and other- 
wise the various employees protected under the policy were notified of the pro- 
posed change and given an opportunity, which was accepted by the husband of 
Mrs. Davis, among others, to transfer into the American National. 


Davis died on the 21st of July, 1927, one day before the expiration of the 
grace period which is relied on. Mrs. Davis, who had been in turn made benefic- 
ary under the American National policy, and held a certificate issued to Davis 
thereunder, collected $2,000 under this substituted policy, the benefit having been 
increased to that sum, and thereafter brought this suit to recover under the 
Metropolitan policy also. It was plausibly insisted, under a plea raising that issue, 
that the doctrine of estoppel should be given application, on the theory that her 
husband accepted and ratified the cancellation, and the substitution of the American 
National policy, and that she did likewise in accepting the benefits thereunder. This 
plea was rejected by the trial judge and also by the Court of Appeals, and we 
find it unnecessary to determine that issue, in view of the conclusion we have 
reached with respect to the binding effect upon Davis and other individual employee 
certificate holders under the Metropolitan policy, of the cancellation by the city of 
the Metropolitan policy as of the date to which the last premium paid by the 
city carried the policy. With respect to this latter question we are constrained to 
concur with the trial judge. 


The provision of the Metropolitan policy, a standard clause, on which the 
plaintiff relies, is as follows: 


“The payment of any premium shall not maintain the insurance under this 
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policy in force beyond the date when the next premium becomes payable, except 
as provided in the next paragraph.” 

“A grace of thirty-one days without interest charge, will be granted to the 
employer for the payment of every premium after the first, during which period 
the insurance shall continue in force.” 

[1, 2] It must be borne in mind that this grace provision does not contemplate 
free insurance. The grace is allowed in order that the insured may have this 
extension of opportunity within which to pay another premium and thus avoid 
forfeiture for nonpayment on the date fixed for payment. But the contemplation 
is that the charge accruing as compensation for a continuance of the liability 
obligation will ultimately be paid. This, of course, involves a mutual expectation 
that the policy contract is to be continued in force as between the parties, at 
least throughout the period of grace. For example in this case the premiums 
were payable monthly in advance and the monthly premium charge is for that 
service; that is, the carrying of the risk for that month. If by a mutual agree- 
ment, or upon notice duly given by the insured, the contract of insurance between 
the parties is canceled as of an approaching date, to which date the premium 
has been theretofore paid, the contract terminates as of that date, and all 
obligations as between the parties, on the one hand, to pay further premiums, 
and, on the other, to incur extension of liability, are at an end. 

[3] Moreover, we are persuaded that the power of cancellation of this policy, 
applied for and issued to the city of Knoxville, was in the city, and that its action 
was binding upon the several individual employees holding certificates issued 
thereunder. It appears that the courts which have considered these group policy 
contracts have held that the contracting parties were primarily the employer 
and the company. The policy is applied for by the employer and issued to the 
employer, and the insuring company has no direct contractual relations with the 
several individual employees. It is the employer who pays the premiums to the 
company, and there is no liability therefor to the company on the part of the 
individual employees. The rights which the employees acquire are incidental 
merely. 

The following cases are authority for the general proposition that the can- 
cellation or rescission by mutual consent of a life policy prior to the death of 
the insured completely terminates the rights of the beneficiary thereunder. Mut- 
ual Life Ins. Co. v. Phinney, 178 U. S. 327, 20 S. Ct. 906, 44 L. Ed. 1088; Roth 
v. Mutual Reserve L. Ins. Co. (C. C. A.) 162 F. 282, 286; Equitable Life Assur. 
Society v. Stough, 45 Ind. App. 414, 89 N. E. 612, 613; Akers v. Hite, 94 Pa. 394, 
39 Am. Rep. 792; German Ins. Co. v. Davis (Ark.) 12 S. W. 155. 

The specific question of the power of an employer to cancel a policy of group 
insurance has been dealt with in several reported cases cited on the brief. Stoner 
v. Equitable Life Ass’n Society, 28 Dauph. Co. Rep. (Pa.) 235; Thompson v. 
Pacific Mills et al. (1927) 141 S. C. 303, 139 S. E. 619, 620, 55 A. L. R. 1237. 

In the last-cited case the Supreme Court of South Carolina quite clearly 
recognized the employer and the company as the “original contracting parties” 
with the right in these two parties, by mutual agreement, to extend or termin- 
ate the contract, or enter into an altogether new contract, holding that their 


action would be binding upon the employees for whose benefit the group policy 
was procured. 


In the Stoner Case, supra, it was said: “It is argued by the plaintiff that this 
policy could not have been cancelled or terminated without notice to the insured. 
To that contention we cannot assent. The insured was not a party to this con- 
tract. The beneficiary had no such vested interest in it as in an ordinary life 
policy, where the beneficiary is named, and no right to change has been reserved. 
In this policy contract a specific right to change the beneficiary was reserved. 
There was no overpayment of premiums by the insured as in any ordinary life 
insurance policy. It carried not such surrender value. The employer had reserv- 
ed the right to terminate the insurance. There is, therefore, no comparison 
between this contract and one which cannot be terminated without notice to 
the insured. This insurance was presented by the company to Stoner and its 
other employees, as it indicated in the letter transmitting the certificate, to 


emphasize ‘the spirit of mutual helpfulness and good will’ The company might 
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have changed its policy and declined to further carry the insurance. * * * When 
the company notified the defendant Society to cancel or terminate the insurance 
and the defendant Society entered such termination upon its records on April 12, 
1924, it effectively wiped out this contract, and the rights of Franklin A. Stoner 
under it.” 

[4] We do not consider our statute making the solicitor of insurance the 
agent of the insurer applicable here. No question of agency arises. The city 
and the company are the original contracting parties. It is the employer, here 
the city, which promised to pay the premiums, collecting in turn a pro rata from 
its several employees. No individual employee could have asserted a right to 
continue the policy independent of the employer. It follows that he could not 
have resisted a cancellation of the group policy by agreement between the 
employer and the company. 

[5] Moreover, referring back to the grace clause relied on, it will be observed 
that it provides that, “A grace of thirty one days without interest charge, will be 
granted to the employer for the payment,” etc. The words italicized are signifi- 
cant, and in harmony with the view we have taken, that the contract is primarily 
one between the employer and the company. 

The judgment of the Court of Appeals is reversed, and the suit dismissed. 


PACIFIC MUT. LIFE INS. CO. v. McCREARY. 
Supreme Court of Tennessee. Nov. 28, 1930. 
32 Southwestern Reporter (2d) 1052. 
2. INSURANCE. 

“Total disability” within benefit policy does not require absolute helplessness, 
but is inability to conduct insured’s business in substantially customary manner. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

3. INSURANCE. 

Insured may be totally disabled within benefit policy, though able at intervals 
to perform certain acts in connection with former occupation. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

4. INSURANCE. 

Physician and farmer, inflicted with tuberculosis and myocarditis, disabling 
him from performing duties in substantially customary manner, though receiving 
profits from farm, held “totally disabled” within benefit policy. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

5. INSURANCE. 
Policy insuring against disability, totally preventing insured from performing 


any work, covered insured substantially disabled from performing occupations of 
farmer and physician. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

6. INSURANCE. 

Recovery for “total permanent disability’ did not require absolute lack of 
earning power by insured. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

7. INSURANCE. 

Where language of policy differed from language heretofore construed by 
courts, insurer was entitled to construction of policy without suffering statutory 
Penalty for defense in bad faith. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Certiorari to Court of Appeals, on appeal from Circuit Court, Washington 
County; D. A. —. Judge. 

Suit by Joseph R. McCreary against the Pacific Mutual Life Insurance Com- 
pany. Judgment for plaintiff was affirmed by the Court of Appeals, and the de- 
fendant brings certiorari. 

Modified” and affirmed. 
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Susong, Susong & Parvin, of Greeneville, and A. K. Morison, of Bristol, Va 
for plaintiff in error. 

Epps & Epps, of Jonesboro, for defendant in error. 

GREEN, C. J. 

This suit was brought to recover the benefits provided for permanent total dis- 
ability under a contract of insurance. There was a judgment for plaintiff, which 
was affirmed by the Court of Appeals, and the insurance company has filed a pe- 
tion for certiorari. 

The contract of insurance was admitted, but the insurer denied that the dis- 
ability was either total or permanent. 

[1] The case was tried before the circuit judge without a jury. Under the 
provisions of chapter 94 of the Public Acts of 1929, the Court of Appeals reviewed 
the evidence and concurred in the finding of the trial judge. The case having been 
so tried, this concurrent finding will be treated as a concurrent finding of a chan- 
cellor and the Court of Appeals, and such finding will not be disturbed in this 
court, if there is material evidence to support it. 

In his application for insurance, the plaintiff below gave his occupations as 
those of physician and farmer. The evidence indicated that he had been quite 
active in the practice of medicine, and that he also owned several tracts of land, 
over six hundred acres in all, upon which land he conducted farming operations 
and raised cattle. 

In so far as the permanent disability of the insured is concerned, without 
detailing the proof, it is entirely sufficient to sustain the finding of the courts 
below. The evidence introduced on behalf of insured shows that he is afflicted 
with tuberculosis and myocarditis, with little or no chance for recovery. 

It is, however, earnestly insisted by the insurance company in its petition 
for certiorari that the insured is not totally disabled. It seems to be granted 
that he is totally disabled from pursuing his profession as a doctor, but it is urged 
that he is not totally disabled from carrying on the work or occupation of a 
farmer and cattle dealer, and it is said that he continues to engage in these 
callings, and that he also lends money and sells land. 

The provision of the policy as to total permanent disability, which we are 
called on to construe, is in these words: 

“Disability caused by accidental bodily injury or disease which totally and 
permanently prevents the insured from performing any work or engaging in any 
occupation or profession for wages, compensation or profit.” 

[2] The phrase “total disability” has a well-understood meaning in the jaw 
of insurance. It does not mean a state of absolute helplessness. The decisions, 
almost without conflict, define that condition as an inability to do the material 
acts necessary to the prosecution of insured’s business or occupation (and sub- 
stantially all the material acts) in (substantially) his usual or customary manner. 
Cases so holding are too numerous to be set out. They are cited and quoted in 
TAR: C: U. 49955. 1 Cy. J. 462: and ‘notes, 51.A, LR: 1646, 41 A. LORS Asia: 37 
AL LR ab) 2a A Ras: 

[3] One may still be described as totally disabled, although he is able at 
intervals to perform certain acts in connection with the former occupation or 
calling that he pursued. Such is the condition of the plaintiff. 


[4, 5] Thus it is, under the authorities, the insured here may be characterized 
as totally disabled, unless those words are so limited by other ianguage of the 
policy before us to repel this conclusion. We do not think the words of the 
policy, relied on by the insurance company, have such an effect, nor that total 
disability is so defined by the policy as to exclude the insured from its benefits. 
The clause of the policy quoted merely provides, in order for an insured to claim 
these benefits, that he must be totally and permanently prevented “from per- 
forming any work * * * for wages, compensation or profit” or “engaging in any 
occupation or profession for wages, compensation or profit.” In short, the 
insured, to claim the benefits, must be disabled, not only from pursuing the avoca- 
tion of physician or farmer, but must be disabled from pursuing any avocation 
for wages, compensation or profit. 

Evidence on behalf of insured tends to show that he was unable to ride or 
get about over his farms; that he was confined to his house, and that his tenants 
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and employees there consulted him at times about farming operations; that he 
gave no personal supervision to such operations; that, under contract with 
insured, another man bought cattle to be grazed on insured’s land; that insured 
never looked at the cattle bought, but only wrote checks to pay for them: and 
that insured was not able to give personal attention to the care of the cattle. 
It further appears that insured had advised with his wife about lending some 
money which they had, and that he had sold some of his land. Prior to his 
illness, it appears from the testimony in behalf of insured that he was active in 
looking after his farms and his cattle, giving both his personal care. 

Under such circumstances, although he may have derived a profit from his 
cattle and his farms, the insured was none the less totally disabled, in the sense 
of the law, from performing the work or pursuing the occupation of a farmer 
or cattle dealer. He was not able to carry on these undertakings in substantially 
his usual or customary manner nor to perform substantially the material acts 
necessary to the prosecution of such enterprises, nor does it appear that he was 
able so to follow any other calling. Insured cannot be said to have been per- 
forming the work or pursuing the occupation of a money lender or of a real 
estate dealer. Really, all his gains are returns from invested capital rather than 
earned income. 

[6] We cannot agree to the contention of learned counsel for the insurance 
company that the definition of total permanent disability in this policy implies 
an absolute and entire lack of earning power on the part of the insured. Such 
a condition would be one of complete inertia, mental and physical, and we do not 
think such condition was contemplated in the contract of insurance as a pre- 
requisite to recover for permanent total disability. 

The conclusion herein reached is in accord with Watkins vy. United States 
Casualty Co., 141 Tenn. 583, 214 S. W. 78, holding there is an entire loss of sight 
when the eye becomes useless, although a slight light perception remains; and Gor- 
don v. United States Casualty Co. (Tenn. Ch. App.) 54 S. W. 98, holding that the 
loss of an arm, which prevents attention of insured to his business, is wholly dis- 
abling. 

[7] The statutory penalty of 25 per cent. was added to the recovery in favor 
of the insured by the courts below. We do not agree to this. The language 
used in the policy was somewhat different from the language of policies here- 
tofore before the courts, and the insurance company was entitled to have a 
construction thereof without suffering the consequences of a defense made in 
bad faith. 

Modified as indicated, the judgment of the Court of Appeals will be affirmed. 


AMERICAN NAT. INS. CO. v. GARCIA. No. 8494. 
Court of Civil Appeals of Texas. San Antonio. Nov. 12, 1930. 
Rehearing Denied Dec. 10, 1930. 

32 Southwestern Reporter (2d) 880. 


1. INSURANCE. 
Where insured went to foreign country while in good health, presumption of 
continuance of life held to destroy presumption of death, under evidence. 

Evidence showed that insured left his home in Texas for Mexico to 
obtain employment, thereby carrying into effect a long-formed design to 
return to his native country where he formerly resided. He subsequently 
wrote to his wife in Texas, and there was nothing in his letters to show 
that he was sick or infirm when he last wrote. He was in good health 
when he left. Wife made no effort to locate husband, although it would 
have been easy for her to have communicated with friends and relatives in 
Mexico. 

(For other cases, see Insurance, Dec. Dig. § 543.) 
2. INSURANCE. 

Where insured left state with no intention of returning, proof of absence from 
new domicile would be necessary to support presumption of death. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


j Appeal from County Court at Law, No. 2, Bexar County; Geo. G. Clifton, 
udge. 
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Suit by Gertrude Garcia against the American National Insurance Company 
Judgment for plaintiff, and defendant appeals. ' 

Reversed and remanded. 

Carter & Carter, of San Antonio, for appellant. 

G. Woodson Morris, of San Antonio, for appellee. 

hiv, ©: J. 

Appellee, as surviving wife of Anacleto G. Garcia, sued appellant to recover 
the sum of $500 alleged to be due on a policy of insurance on the life of her said 
husband, as well as damages, costs, and penalties. The court instructed a verdict 
for appellee after hearing the evidence. 

The jury passed only on the issue of what would be a reasonable attorney's 
fee. They found that the attorney’s fee should be $100, which, together with the 
penalty of $60 and the principal of $500, amounted to $660. 

[1] On March 6, 1922, the insurance policy was issued, and on May 4, 1922, 
Anacleto G. Garcia left his home for Tampico, Mexico, to obtain employment. He 
was a telegraph operator and could not obtain employment because he could not 
speak English. He told friends that he intended to go back to Mexico to hunt for 
work. When he went to Mexico, he was carrying into execution a long-formed 
design, and there is no proof in the record that he contemplated returning to the 
United States. He went back to the country of his birth not far distant from the 
place where he formerly resided. He evidently was driven out by a revolution, for 
he always stated that it was his intention to return to his native land as soon as 
the affairs of government became settled. He left when the opportunity, long 
awaited, arose, and he wrote to his wife first from Tampico and then from Torre- 
on. If he ever intended to return, we must presume that he did not so inform his 
wife, because she made no mention of it. No adequate effort was made by the 
wife to locate her husband, although it would have been easy to have communicat- 
ed with friends and relatives in Mexico. She did not write to any one to obtain 
information about her husband, who had written to her from Torreon. He was 
in good health when he left Texas and there was no evidence tending to show 
that he was sick or infirm when he last wrote. The presumption of the continu- 
ance of life under the circumstances would destroy the legal presumption of death. 

[2] In the case of Gorham vy. Settegast, 44 Tex. Civ. App. 254, 98 S. W. 665, 
668, the facts are quite similar to those in this case. A young man who lived in 
Texas, and whose life was insured, went to New Orleans and was known to be 
there, but for seven years nothing was heard of him and all trace of him was lost 
for more than seven years, and this court held that the facts were not sufficient to 
raise the presumption of death. Associate Justice H. H. Neill held: 

“The contention of appellants that the death of Mrs. O'Connor and her son, 
Beckwith, should be presumed from their continued absence for seven years 
from Houston, where they once resided, they not having been heard of during 
that period, cannot be sustained. It is true that a presumption of death is raised 
by the absence of a person from his domicile when unheard of for seven years. 
Absence, in this connection, means that a person is not at the place of his domi- 
cile, and that his actual residence is unknown. It is for this reason that his 
existence is doubtful, and that, after seven years of such absence, his death is 
presumed. But removal alone is not enough. The further fact that he has dis- 
appeared from his domicile, and from the knowledge of those with whom he 
would naturally communicate, so that his whereabouts have been unknown for 
seven years or upward, is necessary to raise the presumption. But when a 
person removes from his domicile in one state or country, at a place well known, 
this is a change of residence, and absence from the last domicile is that upon 
which the presumption must be built. If alive when last heard from at his last 
domicile, the presumption is that life continues. Francis v. Francis, 180 Pa. 646, 
37 A. 120, 57 Am. St. Rep. 668. Therefore, it being shown that Mrs. O'Connor 
and her son, Beckwith, having left their residence in Texas for New Orleans and 
having become domiciled there, their death cannot be presumed from their 
seven years’ absence from Texas, even though it should appear that they were 
unheard of by their family, or those who knew them in this state, during that 
period.” 

That decision is supported by the cases of Bostic v. American National 
Insurance Co. (Tex. Civ. App.) 15 S. W. (2d) 108, Fowler v. Hardee (Tex. Civ. 
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App.) 16 S. W. (2d) 154, and other Texas cases, as well as those of other states. 
The decision covers this case in every respect. It follows that when it was dis- 
closed that Anacleto Garcia moved and was living in Mexico after leaving San 
Antonio, the burden rested upon appellee to show that he had disappeared from 
the last domicile and had not been heard from for seven years. That proof 
was not made and the court should not have instructed a verdict for appellee. 
He may be living in Mexico, to which country he went, and he was living there 
when he communicated with his wife. Mexico was the place from which it was 
necessary to show that he had been absent for seven years without anything 
being heard from him, and not Texas, which he had forsaken. 
The judgment is reversed, and the cause remanded. 
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FIRE 


O’GORMAN & YOUNG, Inc., v. HARTFORD FIRE INS. CO. 
SAME v. PHCENIX ASSUR. CO., Limited. Nos. 12, 13. 
Reargued Oct. 30, 1930. 
Decided Jan. 5, 1931. 
51 Supreme Court Reporter 130. 
1. INSURANCE. 

Statute limiting agent’s commission on fire policy to reasonable amount, not 
exceeding that paid other local agents, Aeld not void as denial of due process 
(P. L. N. J. pp. 257, 258, § 1; Const. Amend. 14). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

2. INSURANCE. 

Business of insurance is so far affected with public interest that state may 
regulate rates. 

(For other cases, sce Insurance, Dec. Dig. § 3.) 

3. INSURANCE. 

Compensation of insurance agent being percentage of premium bears direct 
relation to rate as respects right of state to regulate business. 

(For other cases, see Insurance, Dec. Dig. § 3.) 

Mr. Justice Van Devanter, Mr. Justice McReynolds, Mr. Justice 

Sutherland, and Mr. Justice Butler, dissenting. 

Appeals from the Court of Errors and Appeals of New Jersey. 

Separate actions by O’Gorman & Young, Incorporated, against the Hart- 
ford Fire Insurance Company, Limited. Judgment denying a motion in each case 
to strike out the answer and for judgment was affirmed by the Court of Errors 
and Appeals of New Jersey (105 N. J. Law, 642, 146 A. 370), and plaintiff appeals 

Affirmed. 

Mr. Walter Gordon Merritt, of New York City, for appellant. 

Mr. Ralph E. Lum, of Newark, N. J., for appellees. 

Mr. Justice Brandeis delivered the opinion of the Court. 

These cases, which are here on appeals from the highest court of New Jersey, 
were argued together. They present the question whether the following statu- 
tory provision, effective March 29, 1928, is consistent with the due process clause 
of the Fourteenth Amendment: 

“In order that rates for insurance against the hazards of fire shall be reason- 
able it shall be unlawful for any such insurer licensed in this State to * * * allow 
* * * any commission * * * in excess of a reasonable amount, to any person 
for acting as its agent in respect to any class of such insurance, nor * * * to 
allow, any commission * * * to any person for acting as its local agent in respect 
to any class of such insurance, in excess of that * * * allowed to any one of its 
local agents on such risks in this State.” (New Jersey Laws 1928, c. 128, p. 258). 

In each case, O'Gorman & Young, Inc., a domestic corporation licensed as 
an insurance broker, sues a licensed foreign fire insurance company to recover a 
balance alleged to be due for services performed as local agent at Newark after 
the effective date of the statute. In the Phoenix Assurance Company case, thi 
complaint is on a contract terminable at will, made prior to the enactment of the 
statute, by which the company agreed to pay to the agent twenty-five per cent 
of the premiums. In the Hartford Fire Insurance Company case, the complaint 
is on a contract, made after the enactment of the statute, by which the defendant 
agreed to pay as compensation “what such services were reasonably worth”; 
and the complaint alleges that the services were reasonably worth twenty-five 
per cent. of the premiums. Each complaint alleges that the defendant has paid 
the plaintiff only twenty per cent. of the premiums. Each answer admits the 
facts alleged in the complaint. As a defense, it sets up the statute and the fact 
that the defendant had at the date of its enactment, and ever since has had, 
several persons acting as its local agents within the State to whom the compensa- 
tion allowed in respect to the same class of business has been only twenty per 
cent. of the premiums. 

Fach case was heard upon a motion to strike out the answer and for judg- 
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ment on the ground that the statute is void under the due process clause of the 
Fourteenth Amendment. In each case the trial court denied the motion and 
entered judgment against the plaintiff, the facts alleged in the answer being 
admitted. In an opinion discussing the question presented, that court said: 

“Our statute provides that the rates for fire insurance ‘shall be reasonable.’ 
Since the commissions paid to local agents naturally enter into the cost of such 
insurance to the public, and therefore influence the rates which must be charged 
to the public for such insurance, it is within the police power of the State to 
require that the commissions must be reasonable, otherwise such large commis- 
sions might be allowed as to impair the financial stability of the insurance com- 
panies, and thus imperil their ability to meet their financial obligations to their 
policyholders. 

“Since twenty per cent. is the amount of commissions paid to some of its 
local agents, the effect of this legislation is to determine that a commission in 
excess of that is unreasonable. The presumption is in favor of the reasonable- 
ness of the law until the contrary is made to appear. 

“In the facts or argument, there is nothing to overcome that presumption. 
** *" 105 N. J. Law 645, 146 A. 370, 371. 

On that opinion the Court of Errors and Appeals affirmed the judgments 
of the trial court. °105 N. J. Law, 642, 146 A. 370. We think it was right in so 
doing. 

[1-3] The business of insurance is so far affected with a public interest that 
the State may regulate the rates, German Alliance Insurance Co. v. Lewis, 233 
U. S. 389, 34 S. Ct. 612, 58 L. Ed. 1011, L. R. A. 1915C, 1189; and likewise the 
relations of those engaged in the business, La Tourette v. McMaster, 248 U. S. 
465, 39 S. Ct. 160, 63 L. Ed. 362; Stipcich v. Metropolitan Life Insurance Co., 
277 U. S. 311, 320, 48 S. Ct. 512, 72 L. Ed. 895. Compare McCarter v. Firemen’s 
Insurance Co., 74 N. J. Eq. 372, 382, 73 A. 80, 414, 29 L. R. A. (N. S.) 1194, 135 
Am. St. Rep. 708, 18 Ann. Cas. 1048. The agent’s compensation, being a per- 
centage of the premium, bears a direct relation to the rate charged the insured. 
The percentage commonly allowed is so large that it is a vital element in the rate 
structure and may seriously affect the adequacy of the rate. Excessive com- 
missions may result in an unreasonably high rate level or in impairment of the 
financial stability of the insurer. It was stated at the bar that the commission 
on some classes of insurance is as high as thirty-five per cent. Moreover, lack 
of a uniform scale of commissions allowed local agents for the same service may 
encourage unfair discrimination among policyholders by facilitating the for- 
bidden practice of rebating. In the field of life insurance, such evils led long 
ago to legislative limitation of agents’ commissions. 

The statute here questioned deals with a subject clearly within the scope of 
the police power. We are asked to declare it void on the ground that the 
specific method of regulation prescribed is unreasonable and hence deprives the 
plaintiff of due process of law. As underlying questions of fact may condition 
the constitutionality of legislation of this character, the presumption of consti- 
tutionality must prevail in the absence of some factual foundation of record for 
overthrowing the statute. It does not appear upon the face of the statute, or 
from any facts of which the court must take judicial notice, that in New Jersey 
evils did not exist in the business of fire insurance for which this statutory 
provision was an appropriate remedy. The action of the legislature and of the 
highest court of the State indicates that such evils did exist. The record is 
barren of any allegation of fact tending to show unreasonableness. 

\ffirmed. 

The separate opinion of Mr. Justice Van Devanter, Mr. Justice McReynolds, 
Mr. Justice Sutherland, and Mr. Justice Butler. 

We are of opinion that the judgments below should be reversed. 

The appellees (defendants below) are separate fire insurance companies. 
The facts are not in dispute; both records present like circumstances and ques- 
tions of law. It will suffice here to point out the essentials disclosed in No. 12. 

O'Gorman & Young, a New Jersey corporation, under proper license transacts 
business as an insurance broker. For many years it has been the agent of 
appellee, a Connecticut corporation authorized to issue fire policies in New Jer- 
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sey. Prior to March 29, 1928, the agreement of employment provided that for 
negotiating and selling such policies the agent should receive 25 per cent. of 
prescribed premiums. On that day the original contract was changed and now 
it provides that the agent shall be paid “what such services were reasonably 
worth.” 

Acting under this modified arrangement, O’Gorman & Young negotiated and 
sold policies upon which the premiums amounted to $2,454.61. As reasonable 
compensation, demand was made for $613.68—25 per cent. of the premiums. The 
Insurance company paid $490.92, 20 per cent., and denied further liability. 

Thereupon (October, 1928), asserting that its services were reasonably worth 
25 per cent. of the premiums, O’Gorman & Young brought an action against the 
insurance company in the circuit court, Essex county, N. J., to recover $122.76, 
The complaint sets out the foregoing facts and asks for judgment; it says 
nothing concerning any New Jersey statute. 

The answer admits the allegations of the complaint except “defendant denies 
that it owes the plaintiff the sum of $122.76 as in said complaint alleged for the 
reasons hereinafter in this answer set forth... They are set out in the three 
paragraphs immediately below. 

Chapter 128, Act of the New Jersey Legislature approved March 29, 1928, 
provides (section 1): “In order that rates of insurance against the hazards of fire 
shall be reasonable it shall be unlawful for any such insurer licensed in this State 
to directly or indirectly pay or allow, or offer or agree to allow, any commission or 
other compensation or anything of value, in excess of a reasonable amount, to any 
person for acting as its agent in respect to any class of such insurance, nor to 
directly or indirectly pay or allow, or offer or agree to allow, any commission or 
other compensation or anything of value, to any person for acting as its local 
agent in respect to any class of such insurance, in excess of that offered, paid or 
allowed to any one of its local agents on such risks in this State.” 

Also (section 2): “Any insurer, agent, expert, person or corporation violating 
any of the provisions of this act shall be subject to a penalty of five hundred dol- 
lars for each and every violation to be sued for and recovered by the Commissioner 
of Banking and Insurance, or by any citizen of this State and paid to the State 
Treasurer. In case any insurer is convicted of a violation of this act, every local 
agent of the insurer in this State shall be entitled to the same commission or 
compensation, or other thing of value, for business done for the insurer during the 
calendar year in which the discrimination took place, on risks in this State, and any 
local agent may recover from the insurer in any court of competent jurisdiction, 
the amount of such excess commission or compensation, or other thing of value, 
if any, to which he may become entitled under the provisions of this Act.” 

“On and subsequently to March 29, 1928, this defendant had and now has 
several persons acting as it local agents duly authorized to represent it in writing 
fire insurance in the State of New Jersey; that the commissions allowed by this 
defendant to its said several agents so acting as aforesaid in respect to the class of 
insurance mentioned in the said complaint was, on said last mentioned day and from 
thence hitherto and now is, twenty per centum on each premium charged; that 
pursuant to the terms of the said statute it became and was unlawful on and aiter 
March 29, 1928, to pay to the plaintiff herein the commission of twenty-five per 
centum of the premium charged, theretofore paid by this defendant to the said 
plaintiff.” 

Admitting that since March 29, 1928, a commission of 20 per cent. had been 
regularly allowed by the insurance company to certain agents in New Jersey and 
asserting the invalidity of the Act of that date because of conflict with the Four- 
teenth Amendment, complainant moved to strike out the answer as insufticient. 
This motion was denied and final judgment went for the defendant upon the 
pleadings and admission. 

The Circuit Court (Judge Dungan) said: 


“The other question is whether of not the act deprives the plaintiff of its 
property without due process of law, and therefore is a violation of the 14th Amend- 
ment to the Federal Constitution. 


_ “Federal and State laws are in favor of the regulation of the business affairs 
of persons and corporations which affect the public interest and there are federal 
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and state decisions in almost every state in this country upholding the constitu- 
tionality of such laws, provided they are reasonable. Of course, the mere state- 
ment in the law itself as to the reasonableness of its provisions, does not make 
them so, but that is a question to be decided sometimes by the Court and sometimes 
by a jury. Whether or not the business of a fire insurance company is affected 
with a public interest is not an open question in this state. In McCarter, At- 
torney General v. Firemen’s Ins. Co., 74 Eq. page 372 at page 383 [73 A. 80, 414, 
29 L. R. A. (N. S.) 1194, 135 Am. St. Rep. 708, 18 Ann. Cas. 1048], our Court of 
Errors and Appeals said, ‘The business of the defendants (insurance companies) is 
in point of fact one that directly affects the interests of the public, and such public 
interest has been recognized as a subsisting one by the Legislature of this State, 
and that in point of law, the business of the defendants is affected with a public 
interest.” 

“If the regulations prescribed are reasonable, they are valid. Our statute pro- 
vides that the rates for fire insurance ‘shall be reasonable.’ Since the commissions 
paid to local agents naturally enter into the cost of such insurance to the public, 
and therefore influence the rates which must be charged to the public for such in- 
surance, it is within the police power of the State to require that the commissions 
must be reasonable, otherwise such large commissions might be allowed as to 
impair the financial stability of the insurance companies, and thus imperil their 
ability to meet their financial obligations to their policy holders. 

“Since twenty per cent. is the amount of commissions paid to some of its local 
agents, the effect of this legislation is to determine that a commission in excess 
of that is unreasonable. The presumption is in favor of the reasonableness of 
the law until the contrary is made to appear. 


“In the facts or arguments, there is nothing to overcome that presumption, 
and therefore the answers should not be stricken out as an unlawful deprivation 
of the plaintiff of his property without due process of law.” 

The Court of Errors and Appeals affirmed the questioned judgment (105 N. 
J. Law, 642, 146 A. 370, 372) “for the reasons expressed in the opinion by Judge 
Dungan in the circuit court.” 

The matter for our consideration comes to this: A foreign insurance company, 
licensed to operate in New Jersey, employed an agent and agreed to pay reasonable 
compensation. ‘The agent demanded 25 per cent. of the premiums collected. The 
company paid 20 per cent. of these and successfully resisted the claim for more 
upon the sole ground that “since twenty per cent. is the amount of commissions 
paid to some of its local agents, the effect of this legislation [Act March 29, 1928] 
is to determine that a commission in excess of that is unreasonable.” Abstractly 
stated, the principal paid “A” commissions at the rate of 20 per cent.; therefore, it 
has been held, solely because of the Act nothing above 20 per cent. can be re- 
covered by “B,”’ who claims under a contract fair on its face and not expressly 
inhibited, which definitely provides for reasonable compensation. 

It cannot rightly be said that the burden of establishing any underlying dis- 
putable fact rests upon the appellant before it can successfully challenge the 
validity of the questioned enactment. This is not a proceeding to enjoin enforce- 
ment of a statute because of alleged discrimination or other circumstance, the ex- 
istence of which requires consideration of facts not known to the court. Opinions 
in cases of that character are not in point. The court below ruled, in effect, that 
without regard to any evidence which might be presented the complainant al- 
though relying upon a contract fair upon its face, could recover nothing above the 
rate allowed to another agent—that the statute restricted the right to contract for 
services for reasonable compensation. And we must determine whether thus con- 
strued, and in the absence of any emergency, the statute necessarily conflicts with 
the Fourteenth Amendment. Is such legislation permissible in the ordinary cir- 
cumstances of which the court must take judicial notice? 


Under German Alliance Ins. Co. v. Superintendent of Ins. of State of Kansas, 
233 U. S. 389, 34 S. Ct. 612, 617, 58 L. Ed. 1011, L. R. A. 1915C, 1189, the appellant 
does not deny that becaiise of the public interest involved reasonable rates for 
issuing fire insurance policies may be fixed by statute. But that decision “marks 
the extreme limit to which this court thus far has gone in sustaining price fixing 
legislation.” Tyson & Bro. v. Banton, 273 U. S. 418, 434, 47 S. Ct. 426, 429, 71 
L. Ed. 718, 58 A. L. R. 1236. 
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The German Alliance Company questioned the validity of an order by the 
Superintendent of Insurance of Kansas which undertook to reduce its duly an- 
nounced basic schedule of rates. The definite point for decision was thus stated: 
“Whether a contract of fire insurance is private, and as such has constitutional 
immunity from regulation. Or, to state it differently and to express an antithe- 
tical proposition, is the business of insurance so far affected with a public interest 
as to justify legislative regulation of its rates? And we mean a broad and definite 
public interest.” An affirmative answer followed. 

The decision is authoritative as to the point so ruled, but not otherwise, 
Nothing there determined would permit regulation of all the undertakings of an 
insurance company. Here we are not dealing directly with a contract to insure, 
And certainly it does not follow that because the State has power to regulate the 
rate for insurance she may control every agreement having any possible relation 
thereto. 

The public has no direct, immediate interest in the agency contract here set up. 
Its concern is with rates. Like any other expense item brokers’ commissions may 
ultimately affect the rate charged for policies; but this is true of the wages of 
office boys, printers, bookkeepers, acturaries, officers; the price paid for pens, 
ink, or other supplies—indeed, whatever expense may be incurred. Broadly speak- 
ing the funds of an insurance company come from premiums collected; and neces- 
sarily all disbursements are made therefrom and therefore in some sense may be 
said to affect the necessary rate of charge. 

The State may not permit a foreign insurance company to do business within 
her limits upon condition that it shall submit to deprivation of rights guaranteed 
by the Constitution. Western Union Tel. Co. v. Kansas, 216 U. S. 1, 30 S. Ct. 190, 
54 L. Ed. 355; Hanover Ins. Co. v. Harding, 272 U. S. 494, 508, 47 S. Ct. 179, 71 
L.Ed, 372, 49 A, 1, Ro713. 

This Court has steadfastly upheld the general right to enter into private con- 
tract and has definitely disapproved attempts to fix prices by legislative fiat. 
“Freedom of contract is, nevertheless, the general rule and restraint the excep- 
tion, and the exercise of legislative authority to abridge it can be justi- 
fied only by the existence of exceptional circumstances.” “That the 
right to contract about one’s affairs is a part of the liberty of the in- 
dividual protected by this clause [of the Fourteenth Amendment], is settled by 
the decisions of this court and is no longer open to question.” Adkins vy. Chil- 
dren’s Hospital, 261 U. S. 525, 545, 546, 43 S. Ct. 394, 397, 67 L. Ed. 785, 24 A. L. R. 
1238; Adair v. United States, 208 U. S. 161, 174, 175, 28 S. Ct. 277, 52 L. Ed. 
436, 13 Ann. Cas. 764; Coppage v. Kansas, 236 U. S. 1, 14, 35 S. Ct. 240, 59 L. Ed. 
441, L. R. A. 1915C, 960; Wilson v. New, 243 U. S. 332, 37 S. Ct. 298, 61 L. Ed. 
755, L. R. A. 1917E, 938, Ann. Cas. 1918A, 1024; Adams v. Tanner, 244 U. S. 590, 
37 S. Ct. 662, 61 L. Ed. 1336, L. R. A. 1917F, 1163, Ann. Cas. 1917D, 973: Truax 
v. Corrigan, 257 U. S. 312, 338, 42 S. Ct. 124, 66 L. Ed. 254. 27 A. L. R. 375 
v. Nebraska, 262 U. S. 390, 43 S.C 


: Meyer 
( t 
Co. v. Industrial Court, 262 U. S. 5 

. 


625, 67 L. Ed. 1042, 29 A. L. R. 1446; Wolff 
522, 45'S. Ct. 630: 67 1. Bed. 1103.27 A. LE. 
1280; Tyson & Bro. v. Banton, supra; Ribnik v. McBride, 277 U. S. 350, 48 S. Ct. 
545, 72 L. Ed. 913, 56 A. L. R. 1327; Liggett Co. v. Baldridge, 278 U. S. 105, 111, 49 
S: ‘Ct. 57, 73 LL, Bed: 204. 

Also it must be accepted as settled that the right to regulate a business does not 
necessarily imply power to fix the scale for services therein, or to trespass on the 
duties of private management. Adams v. Tanner, supra; Truax yv. Corrigan, 
supra; Tyson & Bro. v. Banton, supra; Southwestern Bell Tel. Co. v. Public Ser- 
vice Commission, 262 U. S. 276, 289, 43 S. Ct. 544, 67 L. Ed. 981, 31 A. L. R. 807; 
Wolff Co. v. Industrial Court, supra. 

Even if it be admitted that the power of the legislature to establish reason- 
able rates for insurance necessarily presupposes existence of the right to command 
or inhibit what is essential to the accomplishment of that end, certainly this im- 
plied right extends to nothing which does not clearly appear to be necessary 1or 
such purpose. ; 

The statute under review does not prescribe a schedule of rates or point out the 
basis for determination of reasonable rates; it leaves with each company _the 
primary right and duty of deciding upon rates to be demanded. But it inhibits 
payment to any agent, irrespective of the worth of his services and without re- 


« 
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gard to any contract with him, of anything in excess of what may be actually paid 
to another agent. As construed, it declares that the smallest compensation volun- 
tarily paid to any agent shall thereby become reasonable for every other agent. 
And it permits an agent who has been paid according to his agreement to recover 
more if he can show that some other agent has received greater compensation. 

The objections to the statute, no extraordinary conditions having been disclos- 
ed by the defendant, should be obvious. It goes far beyond the mere regulation 
of the business of insurance and interferes directly with the right of insurers to 
control the conduct of their internal affairs; it restricts the right of both com- 
pany and agent to make reasonable private agreements in respect of compensation 
for ordinary services; and the restrictions have no immediate or 
lation to the maintenance of insurance rates fair to the public. 

The difference between regulation and management is pointed out in the cases 
cited above. Congress has power, for example, to regulate interstate commerce; 
but generally, at least, it may not say what shall be paid to employees or interfere 
with the freedom of the parties to contract in respect of wages. This was distinct- 
ly pointed out in Wilson v. New, 243 U. S. 332, 347, 37 S. Ct. 298, 301, 61 L. Ed. 


necessary re- 


755, L. R. A. 1917E. 938, Ann. Cas. 1918A 1024: “It is also equally true that as the 
right to fix by agreement between the carrier and its employees a standard of 
wages to control their relations is primarily private, the establishment and giving 
effect to such agreed-on standard is not subject to be controlled or prevented by 
public authority.” 

In order to justify the denial of the right to make private contracts, some 
special circumstances sufficient to indicate the necessity therefor must be shown by 
the party relying upon the denial. Here the right freely to agree upon reasonable 


compensation has been abridged; and no special circumstances demanding such 
Under the construction placed upon the statute no 
agent can make an enforcible agreement with an insurance company definitely fixing 
Always the company can defeat his claim for the agreed amount, 

reasonable in fact, by paying less to another agent. 
The inability of the company to make enforcible agreements with necessary 


action have been disclosed. 


his compensation. 


agents has no appreciable relation to fair rates. One agent’s efforts often produce 
much more valuable results than those of another. Such interference with the 
freedom of the parties hinders the proper conduct of the business and may ultimate- 
ly cause increased rates. The statute prescribes no definite rate of compensation; 
under it no two companies are required to pay at the same rate for like services 
in the same locality; and competition for business is necessarily abridged. And 
in order to operate at all at some points the insurer may find it necessary to pay 


agents much more than prudent management would require, and beyond the real 
value of their services at such places. ; 

Although agents are usually paid a specified percentage of premiums collected, 
the statute is not limited to that situation. Certainly we cannot say that exercise 
by the companies of the ordinary right freely to contract touching compensation for 
services will tend materially to interfere with reasonable rates for insurance, Rates 
constitute the matter of public concern, not the compensation of employees or rep- 
resentatives which is after all only an item of expense. And so far as we can see 
this legislation will afford no protection to those who wish to insure. 

The statute before us goes far beyond the usual provisions of state laws con- 
cerning the insurance business. We are advised that a similar one was enacted by 
the State of Mississippi in 1924 and by the State of Louisiana in 1926. Diligent 
counsel have disclosed no others. ‘The restrictions are novel and lack the sanction 
of general assent and practical experience. 


In our view the statute is arbitrary, unreasonable and beyond the power of the 
legislature. 
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HARTFORD FIRE INS. CO. v. GUTHRIE. 6 Div. 833. 
Court of Appeals of Alabama. Oct. 7, 1930. 
Rehearing Denied Nov. 11, 1930. 
Certiorari denied by Supreme Court, Dec. 4, 1930. 
131 Southern Reporter 246. 
INSURANCE. 

In action on premium note, plea of set-off in amount of premium because of 
plaintiff’s alleged wrongful suspension of policy held to state good defens« 

(For other cases, see Insurance, Dec. Dig. § 188[2].) 

INSURANCE. 

In action on premium note, defendant’s plea that note was secured by false 
representation of plaintiff's authorized agent, detailing false representations, held 
good defenses. 

The plea, in substance, alleged that defendant's agent made false 
representations for the purpose of deceiving, and relied upon by, defend- 
ant, to the effect that the annual premium was a certain amount, and that 
a certain clause in the premium note was merely a waiver of exemption, 
whereas in fact it was a clause providing that policy should lapse in case 
of default until payment was made, and that amount of installments 
remaining unpaid might be declared due. The plea further alleged false 
representé itions to the effect that defendant would receive a policy insur- 
ing his property for a full period of five years without plaintiff’s right 
to cancel the same. 

(For other cases, see Insurance, Dec. Dig. § 188[2].) 

4. INSURANCE. 

In action on premium note, plaintiff’s requested charges held properly refused, 
because, in view of issues and evidence, misleading and confusing. 

The requested charges were to the effect that partial payment of 
premium did not prevent suspension for nonpayment, and that, unless 
all the premium was paid when due, policy would be suspended, and sus- 
pension would not be defense to this action; and that when any install- 
ment of premium note was due, and part thereof unpaid, insurer would 
have right to suspend policy, and such suspensivn would not constitute 
defense to this action. 

(For other cases, see Insurance, Dec. Dig. § 188[3].) 

INSURANCE. 

Representations of agent taking application for insurance and receiving cash 
premium are binding upon insurer (Code 1923, § 9534). 

(For other cases, see Insurance, Dec. Dig. § 129.) 

\ppeal from Circuit Court, Walker County; R. L. Blanton, Judge. 

Action on a promissory note by the Hartford Fire Insurance Company 
against R. F. Guthrie. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Certiorari denied by Supreme Court in Hartford Fire Ins. Co. v. Guthrie, 
131 So. 248. 

Defendant's pleas G and H are as follows: 

That the demand sued upon in this case was given as installments on 
two insurance policies to settle the premiums therefor; that to-wit in August, 
1927, when said policies were in full force and effect, and when all premiums due 
thereon had been fully paid, the plaintiff acting through its authorized agent 
wrongfully suspended the operation of said policies, and the defendant since 

said time has had no protection under said policies. Defendant says that the 
plaintiff breached its said contract in suspending the opers ition of said policies, 
and that as a proximate result of said wrongful suspension of said policies con- 
stituting a wrongful breach of its contract, this defendant was damaged in the 
sum of $107.79, which said damage was the premiums on said policies now 
sought to be enforced by the plaintiff while this defendant has no protection 
thereunder, and he hereby offers to set said damages off against the demand 
sued upon in this case. 
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“H. For further plea this defendant says that the note sued upon was 
secured by fraud and false representations of the authorized agent of the plain- 
tiff while he was acting within the line of his duty and within the scope of his 
authority as such agent, which said false and fraudulent representations con- 
sisted in this; that the defendant had agreed to take two certain insurance 
policies one fire and one tornado covering certain property owned by the 
defendant; that he was then and there to pay one installment and was to make 
a note for four other installments which would carry the policies for the full 
five years agreed to be taken for. The defendant says that the said agent of 
the plaintiff as aforesid, while acting as aforesaid, falsely and fraudulently repre- 
sented to this defendant that the amount due on each installment of said policies 
was $43.13, when said agent at the time knew that this was false and untrue and 
was made to deceive this defendant and did deceive this defendant. The said 
agent at the said time further falsely and fraudulently represented to this defend- 
ant that the fine print in said note reading as follows: ‘And it is hereby agreed 
that in case of any one of the installments herein named shall not be paid at 
maturity, or if any single payment, promissory note (acknowledged as cash other- 
wise) given for the whole or any portion of the premium for said policy shall not 
be paid promptly when due this company shall not be liable for loss during such 
default, and said policy shall lapse until said payment is made to this company 
at their Southern Farm Department at Atlanta, Ga., and the whole amount of 
installments or notes remaining unpaid may be declared earned, due and payable 
and may be collected by law,’ was in truth and in fact a waiver of his claim of 
exemptions under the law; that at said time said agent knew what said clause 
was, and that he made said false representations to this defendant to deceive 
him into signing said note without reading the same, and that said agent at said 
time further represented to this defendant, which representation was false and 
fraudulently made and with the intent and purpose of deceiving this defendant 
and defrauding him out of his money and did deceive and defraud him, that if 
the defendant would sign the note that he would thereafter receive two insur- 
ance policies which would insure his property for the full period of five years, 
and that there would be no clause in said policy whereby said company could 
cancel said policy during said period of five years. Defendant alleges that all 
of said representations were false; that all of them were fraudulent; that all 
of them were made to deceive and defraud this defendant; that all of them were 
known to said authorized agent at the time to be false and to be fraudulent, and 
were made to deceive and defraud this defendant; that this defendant acted upon 
said false and fraudulent representations, that he was induced to so act by said 
false and fraudulent representations, which were known by the said agent while 
so acting as aforesaid to be false and fraudulent and which were not known by 
this defendant, and which said false and fraudulent representations deceived this 
defendant into acting as he did act on said occasion. Defendant avers that the 
representations made by said agent that the annual premium on said policies 
was $43.13 was false and fraudulent, and the said agent so acting at the time 
knew the same was false and fraudulent; that said agent also knew at the time 
that his representation of the fact to the defendant that the fine print in said 
note was a clause waiving his exemptions was false, and knew that it was a 
fraud upon the defendant and he made the same to deceive this defendant into 
signing said note without reading the same and this defendant relied on all of 
said representations, all of which were false and fraudulent, and by so relying on 
the same the said agent, while acting as aforesaid, through his scheme and 
artifice of fraud and false representations, deceived this defendant and procured 
his signature to the note sued upon without his reading the same; and _ this 
defendant says that the representations of said agent that this defendant would 
receive a policy or policies insuring his property for a full period of five years 
without the right of the plaintiff to cancel the same was false and fraudulent 
and was made to deceive the defendant into signing the same said note, and did 
enter into said inducement. The defendant says that said false and fraudulent 
representations were of facts known to the agent and unknown to the de fendant: 
that they were made before he signed the note and sued upon, and were made for the 
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purpose of inducing him to sign the same, and that he relied upon them in good 
faith, and he pleads these facts in avoidance of a liability on said note.” 

The following charges were refused to plaintiff. 

“2. The court charges the jury that under the terms of the instrument sued 
on and under the law the fact that the policy was suspended during default in 
payment of the premium does not constitute any defense to this action. 

“3. The court charges the jury that a partial payment of the premium does 
not prevent the policy being suspended for non-payment of premiums. Unless 
all the premium was paid when due the contract of insurance would be suspended, 
and suspension of liability for such nonpayment of the premium would not be a 
defense to this action. 

“4. The court charges the jury that when any installment of the premium 
note is due and any part thereof remains unpaid, then the insurance company 
would have the right to suspend the policy for such non-payment, and such sus- 
pension would constitute no defense to this action.” 

R. A. Cooner, of Jasper, for appellant. 

Davis & Curtis, of Jasper, for appellee. 

Rice, J. 

This was a suit on a promissory note. There was a verdict and judgment 
for defendant, and plaintiff appeals. 

The case was tried on a complaint consisting of but a single count, and on 
issue joined on pleas numbered 1, 2, 4, C, D, G, H, and I. To pleas 1, 2, C.D, and 
I, there were no demurrers interposed. The actions of the court in overruling 
demurrers to pleas G and H are separately made the basis of assignments of 
error which are argued and insisted upon here; the demurrers to plea 4, and the 
court’s action thereon, being waived by appellant. 

[1] If there was anything wrong with the form of plea G, we do not think 
the demurrers properly pointed it out. Its substance was matter that constituted 
a good defense to the action. So we are of the opinion, and hold, that over- 
ruling the demurrers to this plea did not constitute error prejudicial to any 
rights of appellant. 

[2] Plea H was in our opinion sufficient, and the demurrers thereto were 
overruled without error. Leonard v. Roebuck et al., 152 Ala. 312, 44 So. 390. 

[3] We think, and hold, that appellant’s written charge 2 was refused without 
error, in that it assumes as a fact that there was “default in payment of the 
premium’’—a disputed question. 

[4] Appellant’s written charges 3 and 4, the refusal to give which are argued 
as one assignment of error, were, in our opinion, in view of the issues and the 
evidence, misleading and confusing; hence, properly refused. 

[5] The representations of the agent taking the application for policies of 
insurance and receiving the cash premium are binding upon the insurer. Code 
1923, § 9534. 

The issues in this case were, it seemed to us, clearly defined. They were 
fairly submitted to a jury, which found against appellant. There appears no 
sufficient reason for ordering a retrial. 

The judgment is affirmed. 
Affirmed. 


MERCHANTS’ INS. CO. v. BARTON. No. 242. 
Supreme Court of Arkansas. Nov. 17, 1930. 
Rehearing Denied Dec. 22, 1930. 

32 Southwestern Reporter (2d) 1069. 

1. INSURANCE. 

Fire policy was not void because of over insurance, where some of insurance 
reducing amount below total permitted had been canceled before fire (Crawford 
& Moses’ Dig. § 6148). 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

2. INSURANCE. 

Substantial compliance with record warranty clause of fire policy is all that 
is required (Crawford & Moses’ Dig. § 6148). 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 





Merchants’ Ins. Co. v. Barton 


3. INSURANCE. E 

Insured eld to have substantially complied with record warranty clause of 
fire insurance policy (Crawford & Moses’ Dig. § 6148). 

Record warranty clause required that assured take complete inven- 
tory of stock at least once a year and within twelve months of last pre- 
ceding inventory if such had been taken, and that, if no inventory 
had been taken within twelve months, one should be taken within thirty 
days or policy should be void. The proof showed that inventory was 
taken less than ninety days before policy was issued and that set of 
books such as ordinary merchant usually keeps was kept. 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 

4, INSURANCE. 

Where duplicate invoices were substituted for ones which were destroyed, 
there was substantial compliance with record warranty clause of fire policy 
requiring complete record of business done. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

Appeal from Circuit Court, Ouachita County; W. A. Speer, Judge. 

Suit by C. L. Barton, trustee, against the Merchants’ Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Haynie, Parks & Westfall, of Camden, and Thompson, Knight, Baker & Harris, 
of Dallas, Tex., for appellant. 

Gaughan, Sifford, Godwin & Gaughan, of Camden, for appellee. 

McHaney, J. 

Appellee, Phillips, a merchant of Camden, Ark., took out a policy of fire 
insurance with appellant on his stock of merchandise for $2,500, dated March 
22, 1928. Thereafter on May 31, 1928, Phillips sold and assigned the insured 
property to appellee, Barton, as trustee, and appellant’s agent, Benson, made the 
following indorsement on the policy: “The interest of Frank Phillips, as owner 
of the property insured under this policy, is hereby transferred to C. L. Barton, 
as Trustee, purchaser. F. P. Benson, Agent.” Barton took possession and 
employed Phillips and other salesmen to conduct the business. On July 12, 1928, 
Benson secured possession of the policy in question from Phillips for the pur- 
pose, according to Phillips, of looking it over. He took it to his office, and, 
without notice either to Phillips or Barton, made this indorsement thereon, 
“Cancelled 7—12—28, rate pro-rated by the company, return premium $22.40,” 
and sent same to appellant’s general agents in Dallas, Tex. On July 21, 1928, 
the building and contents were totally destroyed by fire originating in a prop- 
erty nearby. Proper proof of loss was made in apt time, but appellant refused 
the claim on the ground that the policy had been canceled. This suit followed, 
resulting in a verdict and judgment for appellees for $2,500 penalty and attorneys’ 
fi es 

Appellants first contention for a reversal of the case is that the court erred in 
refusing its request for a peremptory instruction in its favor for the following 
reasons: 

[1] 1. That the total concurrent insurance permitted, including the policy in 
question, was $12,000, and that the insured had $12,750. It is true that only said 
sum was permitted, and that, at the time this policy was issued, it, together with 
other policies, exceeded this amount. But the proof shows that Mr. Benson had 
canceled $3,250 of insurance other than the attempted cancellation of this policy, 
prior to the loss, which reduced the amount of insurance far below the total 
permitted. Such being the case, the rule announced in the recent case of North 
River Ins. Co. v. Loyd, 180 Ark. 1030, 23 S. W. (2d) 988, applies, and this policy 
was not void because of overinsurance. It therefore becomes unnecessary to 
discuss the question of waiver on account of the knowledge of Benson of such 
overinsurance. 

[2-4] 2. That the record warranty clause was violated in three particulars, 
to wit: (1) That no inventory was taken; (2) that no adequate set of books 
were kept; and (3) that the records were not kept in a fireproof safe. Section 
1 of the record warranty clause of the policy provides that the assured) must take 
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a complete itemized inventory of his stock at least once each year, “and within 
twelve months of the last preceding inventory, if such has been taken.” Tf no 
inventory has been taken in twelve months prior to the date of the policy, “and 
together with a set of books showing a complete record of businss transacted 
since the taking of such inventory, is on hand at the date of this policy, one shall 
be taken within thirty days,” or the policy shall be void. The undisputed proof 
is that an inventory was taken in January, 1928, less than 90 days before the 
policy was issued. The proof further shows that a set of books such as the 
ordinary merchant usually keeps was kept. A substantial compliance with the 
record warranty clause is all that is required, and we are of the opinion appellees 
substantially complied therewith. Queen of Ark. Ins. Co. v. Malone, 111 Ark. 
229, 163 S. W. 771; section 6148, Crawford & Moses’ Digest. Section 2 of the 
same clause requires the assured to keep a set of books showing a complete 
record of the business done, including purchases, sales, and shipments, both for 
cash and on credit, and it is claimed this was not done. But the proof contradicts 
appellant. It shows that a complete record of the business done was made, and, 
while it is true some of the invoices were destroyed, duplicates were obtained 
from the wholesale houses and substituted. This likewise was a_ substantial 
compliance. As to the failure to comply with the third section of this clause, 
the facts are that the books and records were preserved and not destroyed, 
except some invoices. Appellant did not ask to see the books. It denied liability, 
and declined to pay the loss before suit on the ground that the policy had been 
canceled. All these matters regarding violation of the record warranty clause 
were considered and determined adversely to the contention of appellant in 
Royal Ins. Co. of Liverpool v. Morgan, 122 Ark. 243, 183 S. W. 198 

3. That Barton had completed his trust and should have been discharged; 
that he had no further interest in the suit. We cannot agree with appellant in 
this regard. While it is true that the major portion of the object of the trustee- 
ship has been accomplished, it is not all completed. Considerable litigation with 
insurance companies has necessitated the employment of counsel and an adjuster, 
who have not been paid for their services, nor has he been paid for his services 
as trustee. 

Other questions are argued by counsel for a reversal of the case—that the 
court erred in refusing to transfer the cause to equity on its motion, that the 
value of the property destroyed was not proven, and erred in the admission of 
certain testimony—all of which we have carefully considered and find the points 
not well taken. We think it would serve no purpose to discuss them in detail. 
We find no error, and the judgment is affirmed. 











































































































































METROPOLITAN LIFE INS. CO. OF NEW YORK v. MENNONITE 
MUTUAL, FIRE INS. CO. No. 29510. 
Supreme Court of Kansas. 
Dec. 1, 1930. 
293 Pacific Reporter 402. 











1. INSURANCE. | 
Insurer held liable to mortgagee under mortgage clause, notwithstanding mort- 


gagor’s failure to pay premium and other acts rendering fire policy void. as to 
mortgagor. 

















Syllabus by the Court. 


Under the “union mortgage clause” attached to the policy issued by 
the defendant in this case, which is set out in the opinion, it is held that 
the defendant insurance company is liable to the plaintiff mortgagee not- 
withstanding the failure of the mortgagor to pay the premium on the poli- 
cy and other acts of the mortgagor referred to in the opinion which ren- 
dered the policy void as to the mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 
2. INSURANCE. 

Nonpayment of premium, misstating incumbrances and taking additional insur- 
ance forfeited policy. 



































Syllabus by the Court. 
Where the insured fails to pay the premium on an insurance policy, 
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and also violates its conditions by misstating the amount of incumbrance 

against the property insured, and by taking out additional insurance on the 

property contrary to the terms of his policy, he is not entitled to recover 
from the insurance company. 

(For other cases, see Insurance, Dec. Dig. §§ 283[1], 336[1], 349[1].) 

3. INSURANCE. 

Insurer making payment to mortgagee under mortgage clause, though not liable 
to insured’s mortgagor, held entitled to be subrogated to mortgagee’s security 
against insured. 

Syllabus by the Court. 
Under the “union mortgage clause” set out in the opinion, where it ap- 
pears that the insurance company is not liable to the mortgagor and owner 

to whom the policy was issued, but is liable to the mortgagee, the insurance 

company upon payment of the amount of its policy is entitled to be fully 

subrogated to the security held by the mortgagee to the extent of the 
amount paid by it in accordance with the subrogation clause set forth in 

the mortgage clause attached to its policy. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

Appeal from District Court, Allen County; Frank R. Forrest, Judge. 

Action by the Metropolitan Life Insurance Company of New York against the 
Mennonite Mutual Fire Insurance Company, in which Loran Kistner filed inter- 
pleader. From a judment in favor of plaintiff and interpleader, defendant appeals. 

Judgment for plaintiff affirmed, and judgment for interpleader reversed, with 
directions. 

Ezra Branine and Alden E. Branine, both of Newton, and Frank W. Taylor, of 
lola, for appellant. 

Kenneth H. Foust, of Iola, for appellee. 

JocHEMs, J. 

The action was brought by plaintiff against the defendant upon an insurance 
policy issued by the defendant to one Loran Kistner as the insured. The policy 
had attached to it a mortgage clause in favor of the plaintiff as mortgagee. The 
insured, Loran Kistner, obtained leave of the court to interplead. Judgment was 
entered against the defendant in favor of plaintiff and of the interpleader. From 
this judgment defendant appeals. 

The action was submitted to the court upon an agreed statement of facts and 
some oral and documentary testimony. From the record we glean the following: 
That the interpleader, Loran Kistner, owned some land in Allen county upon which 
there were some improvements; that he made a loan on this land through the Com- 
merce Trust Company of Kansas City acting as duly authorized agent of the plain- 
tiff in this action; that the amount of the loan was $2,800, and was secured by a 
mortgage on the land; that the policy upon which suit was brought against de- 
fendant was issued March 22, 1926, for a term of three years. There was attached 
to the policy under date of May 20, 1926, a mortgage clause known as the “union 
mortgage clause,” reading as follows: 

“Mortgage Clause with Full Contribution 

“Loss or damage, if any, under this policy shall be payable to The Metropoli- 
tan Life Insurance Company as mortgagee (or trustee or assign) as interest may 
appear, and this insurance, as to the interest of the mortgagee (or trustee) only 
therein, shall not be invalidated by any act or neglect of the mortgagor or owner oi 
the within described property, nor by any foreclosure or other proceedings or no- 
tice of sale relating to the property, nor by any change in the title or ownership of 
the property, nor by the occupation of the premises for purposes more hazardous 
than are permitted by this policy. Provided, that in case the mortgagor or owner 
shall neglect to pay any premium due under this policy, the mortgagee (or trustee) 
shall, on demand, pay the same. 

“Provided also, that the mortgagee (or trustee) shall notify this company of 
any change of ownership or occupancy or increase of hazard which shall come to 
the knowledge of said mortgagee (or trustee), and, unless permitted by this policy, 
it shall be noted thereon and the mortgagee (or trustee) shall, on demand, pay 
the premium for such increased hazard for the term of the use thereof; otherwise 
this policy shall be null and void. 
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“This company reserves the right to cancel this policy at any time as provided 
by its terms, but in such case this policy shall continue in force for the benefit 
only of the mortgagee (or trustee) for ten days after notice to the mortgagee (or 
trustee) of such cancellation and shall then cease, and this company shall have the 
right, on like notice, to cancel this agreement. 

“In case of any other insurance upon the within-described property, this com- 
pany shall not be liable under this policy for a greater proportion of any loss or 
damage sustained than the sum hereby insured bears to the whole amount of in- 
surance on said property, issued to or held by any party or parties having an in- 
curable interest therein, whether as owner, mortgagee, or otherwise. 

“Whenever this company shall pay the mortgagee (or trustee) any sum for 
loss or damage under this policy and shall claim that, as to the mortgagor or own- 
er, no liabilitity therefor existed, this company shall, to the extent of such pay- 
ment, be thereupon legally subrogated to all the rights of the party to whom such 
payment shall be made, under all securities held as collateral, to the mortgage debt, 
or may, at its option, pay to the mortgagee (or trustee) the whole principal due 
or to grow due on the mortgage and of all such other securities; but no subroga- 
tion shall impair the right of the mortgagee (or trustee) to recover the full amount 
of their claim. 


“Attached to and forming part of Policy No. 46280 Mennonite Mutual Fire In- 
surance Co. dated May 20, 1926. 

“P. W. Bartsch, Secretary 
“Kulate B. Anderson, Agt.” 

The defendant is a mutual insurance company, and its premiums are paid by 
the assessment method. An assessment was due March 1, 1927, and notice of this 
assessment was sent to the insured, Loran Kistner, on that date. 

The application for the policy in question dated March 22, 1926, contained the 
following questions and answers: 

“1. What title have you to these premises? Ans. Deed. 

“2. How much encumbrance? To whom and when due? Ans. $2,800.00. 

“Commerce Trust Company, K. C. Mo. 10 years.” 

At the date this application was submitted there was also of record against 
the property a mortgage under date of December 1, 1925, in the amount of $280: 
and another mortgage under date of December 28, 1925, against the same property 
in the amount of $700. 

It appears further that on August 11, 1926, the Rumbel Lumber Company filed 
a mechanics’ lien upon the real estate involved in this action for the sum of $1,250 
tor furnishing material. Also that on March 22, 1926, the defendant company is- 
sued another insurance policy, which is not in controversy here, to the insured in 
the sum of $1,000, and that this policy was duly assigned to the lumber company as 
security on its mechanics’ lien; that, when notice of this assessment was mailed to 
the lumber company on March 1, 1927, under the last described policy, the assess- 
ment was not paid and the policy was permitted to lapse. On March 29, 1927, the 
lumber company received a policy in the amount of $1,300 from the Underwriters 
Exchange Insurance Company, which policy was fully paid after the fire herein- 
after mentioned, and there remained due on the lien against the real estate at the 
time of trial of this action the sum of $125. 

The insured, Loran Kistner, received notice from the defendant insurance 
company of the assessment falling due March 1, 1927, in the amount of $8, but, 
instead of paying this assessment, he procured two other policies for $1,000 each 
on April 1, 1927, from the Preferred Risk Fire Insurance Company of Topeka, 
and caused a mortgage clause to be attached thereto in favor of the plaintiff herein 
as mortgagee. Both of these policies were in full force and effect at the time of 
the fire hereinafter referred to, and at the time of the trial of this action there 
was pending in the same district court a suit brought by plaintiff herein and Kistner 
against the company which issued these policies, seeking collection thereon. 

On October 22, 1927, the defendant insurance company -notified the Commerce 
Trust Company, as agent for plaintiff herein; that its policy No. 46280 issued to 
Loran Kistner would be canceled in ten days from that time, unless the assessment 
of $8 was paid. The defendant also advised that a second notice had been sent to 
the insured at Moran, Kan., for this assessment, and that it had received no reply. 
The Commerce Trust Company wrote the insured advising him of the notice so 
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received from the defendant insurance company, calling his attention to the fact 
that his contract with the mortgagee called for $1,500 insurance, and advising that 
the trust company was forwarding its check for $8 in payment of the assessment, 
and requesting the insured to forward them check for that sum immediately. On 
October 31, 1927, the insured replied to the letter from the trust company as fol- 
lows: 

“This notice duly rec’d and wish to state that you were too quick to respond 
to the notice which you rec’d. Upon receipt of their notice to me in which they 
asked for an extra assessment of $8.00 together with the ordinary premium I deem- 
ed it a company of poor reliability that has to assess the policy holders. In their 
notice they stated if the $8.00 was not pd by me in a certain number of days that 
the policy would be cancelled and which I presumed had been done long ago. Think- 
ing the matter over I tho’t I was perhaps as insecure with their policy as I would 
be with none. So I made arrangements with my local banker and had a new poli- 
cy written before the date that they said theirs would be cancelled. In so doing 
have fully fulfilled my contract with you. I will get your copy of the new policy 
which you will notice was dated April 2, 1927 with the mortgage clause attached, 
and send in to you with this leteter. You could have written me before sending 
the check to them as conveniently before as after and shouldn’t have relied alto- 
gether on what they had to say as they were only looking after their own interest. 


“Yours resp. Loran Kistner” 

To the above letter the trust company, as agent for plaintiff, replied, advising 
the insured that he had completely misunderstood the arrangement with the insur- 
ance company in regard to the payment of premiums; that the $8 which became 
due March lst was an assessment for his protection for the preceding year, and 
not a premium for protection for 1927; that both he and the mortgagee had had 
the protection, and the $8 was an earned premium. and had to be paid either by him 
or the mortgagee, and again asked him to forward check for the amount. They 
further advised him they felt if he did not wish to keep his policy in force with 
the defendant company he owed them the courtesy of advising them of this fact. 

To this the insured replied to the trust company on November 7, 1927, 
advising that he and the lumberman from whom he got the lumber to build the 
house had looked up a letter received by the lumberman at the same time he 
received his letter from the insurance company, and the letter advised they were 
assessing the policyholders $8 per thousand by order of the directors; that from 
the letter he received from the trust company he got the impression that the 
trust company thought he had never paid the premium, but that he had check 
showing he had paid it; that the assessment was an extra one; that since the 
company said the policy would be canceled in thirty days, if he did not pay the 
assessment, “why didn’t they do it”; that the thing for the Trust Company to 
do was to demand their money back and see that the policy was canceled; that 
he was not paying premiums on two policies. 

On November 18, 1927, the trust company wrote the insurance company 
advising of the misunderstanding of the insured and asking whether there was 
any unearned premium on the policy. The insurance company on November 
21, 1927, replied that “the assured is liable to any and all assessments under our 
premium note policies until such time as he surrenders the policy to this 
company for cancellation.” This letter continued: 

“The assured did not notify the company that he wanted the policy cancelled, 
and did not return the policy for cancellation. Consequently the company would 
have been held liable for any and all losses ocurring under the policy and would 
have been bound for the payment of same to the mortgage company by virtue 
of the terms of the mortgage clause attached to the policy. 

“We can see no other escape for the assured but to pay to you the delinquent 
assessment of $8.00, and if he furnishes your company another policy to take 
the place of our policy, let him return our policy for cancellation, and he wil! 
then be refunded such unearned premium as may be due him on the basis of the 


short rate cancellation schedule. The unearned premium at this time would be 
$1.00.” 


On November 26, 1927, the dwelling house on which the policy in controversy 
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was issued was totally destroyed by fire, and at the time of the fire it 
the fair value of $3,500. 

On November 29, 1927, before it had any knowledge of the fire, the tryst 
company again wrote the insured in reply to his letter of November 7, advising 
that they had taken up the matter with the insurance company to ascertain the 
status of his policy. They also sent him copy of letter received from the insur- 
ance cmpany, and further advised that on that same date (November 29), they 
were returning the policy to the insurance company for cancellation; that he 
would see from the letter from the insurance company that there was an 
unearned premium of $1 which they would ask the insurance company to return 
to them, and which would be credited to his account, leaving a balance due of $7 
for which they requested check. On the same date (November 29) and prior 
to the time the trust company had knowledge of the fire having occurred, it 
wrote a letter to the defendant insurance company and returned the policy advis- 
ing: “We are enclosing herewith the above policy for cancellation as we under- 
stand Mr. Kistner does not care to keep it in force since the other insurance was 
secured last April.” 

On November 30, 1927, check for the unearned premium of $1 was mailed 
by the insurance company to the trust company, together with a letter in which 
acknowledgment was made of receipt of the policy for cancellation. 

On December 6, 1927, the trust company wrote to the insurance company 
acknowledging receipt of the check for $1, and advising that on November 26th 
the dwelling had been destroyed by fire; that since the premium was advanced 
by the trust company on the policy, and since the policy was not returned until 
November 29th for cancellation, three days after the occurrence of the fire, they 
would expect full settlement so far as they (the trust company) were concerned. 

It appears from the testimony of the secretary of the defendant company 
that on November 21, 1927, the same date that the letter hereinbefore set out 
was written by the insurance company to the trust company, he made an entry 
on the original records of the insurance company canceling the policy in contro- 
versy as of November 21, 1927. However, no notice of this cancellation was sent 
either to the insured or to the mortgagee. 

After a consideration of the foregoing facts and of the terms of the policy, 
the application therefor, the by-laws of the company, and the mortgage clause 
attached to the policy, all of which were introduced in evidence, the court 
rendered judgment as follows: 

“First: That said plaintiff have and recover of and from said defendant, the 
Mennonite Mutual Fire Insurance Co., the sum of $1,000.00 with interest thereon 
from this date at the rate of six per cent. per annum and for the costs of this 
action and that $100.00 attorney’s fee be allowed and taxed for plaintiff’s attorney 
as a part of the costs of this action. 

“Second: That said defendant is not entitled to be subrogated to all of the 
rights of said plaintiff on account of said insurance under the mortgage of said 
plaintiff and the indebtedness thereby secured to the amount and in the sum 
of said amount of insurance, to-wit: $1,000.00; and that the said sum of $1,000.00 be 
credited and applied as a payment upon the mortgage indebtedness in favor 
of said plaintiff and against said interpleader.” 

The defendant urges a number of specifications of error, which may be sum- 
marized into the following: (1) That the court erred in rendering judgment in 
favor of the plaintiff; (2) that the court erred in rendering judgment as: it did in 
favor of the interpleader; (3) assuming plaintiff is entitled to judgment against 
the defendant, then the court erred in finding and adjudging that defendant was 
not entitled to subrogation. 

[1] From the foregoing facts it readily appears that, so far as the mortgagee 
(plaintiff herein) is concerned by reason of the mortgage clause attached to the 
policy in its favor, it could not be made to suffer because of neglect of the 
insured. The mortgage clause specifically provides that: “This insurance * * * 
shall not be invalid by any act or neglect of the mortgagor or owner of the within 
described property.” 

In sending notice to the agent for plaintiff herein, the insurance company 
took cognizance of this condition in the mortgage clause. In its letter of Novem- 
ber 21, 1927, it again recognized the terms of the mortgage clause and called 


as of 





Fire | Metropolitan Life Ins. Co. of New York v. Mennonite 531 
Mutual Fire Ins. Co. 


attention to the fact that it would be held liable to the mortgagee notwithstanding 
the failure of the assured to pay the premium. The mortgagee paid the premium, 
thereby keeping the policy in full force and effect. In the correspondence that 
passed between the insurance company and the agent for the mortgagee the 
insurance company pointed out that the policy would only be canceled upon 
return of the policy. This return was not made until three days after the fire 
had occurred, and was then innocently returned by the agent of plaintiff with- 
out knowledge that a fire had occured. The entry of cancellation on its records 
by the insurance company on November 21, 1927, without any notice to the 
insured or to the mortgagee, was of no avail. It was ineffectual, and did not can- 
cel the policy so far as the mortgagee was concerned. We conclude, therefore, 
that the defendant insurance company is liable on its policy to the plaintiff in this 
case, and that portion of the judgment of the district court is correct. 

[2] Now, as to the judgment in favor of the insured we have an entirely 
different situation. 

First of all, it is clear that the insured did not pay the assessment. He 
thereby neglected to perform an act which was essential to keep the policy m 
force and effect so far as he was concerned. 

Further, he violated certain terms of the policy set forth in article 18 of 
the by-laws which formed a part of that policy. This article provided that: 
“This entire policy shall be void * * * if the interest of the insured in the prop- 
erty be not truly and correctly stated in the application.” It clearly appears 
in the application that the only incumbrance there listed against the property 
was the $2,800 mortgage to plaintiff herein. However, at the time the insured 


signed the application, there was a second mortgage of $280 and also a third 
mortgage of $700 against the property; also a liability had been incurred against 
the property which later resulted in a mechanics’ lien in the sum of $1,300, which 
had been paid at the time of the trial, with the exception of a balance of $125. 
This payment had been made by the proceeds of an insurance policy issued in 


favor of the holder of the mechanics’ lien. 

It therefore appears that the assured obtained the policy upon an application 
which did not correctly set forth his actual interest in the real estate, and on 
that account the policy was void as to him on the date upon which it was issued. 

\rticle 18 of the by-laws above referred to further provides: 

“This entire policy unless otherwise provided by agreemenf endorsed thereon 
or added thereto by the secretary, shall be void if the insured now has or shall 
hereafter make or procure any other contract of insurance whether valid or not. 
on property covered in whole or in part by this policy. * * * ” 

Now it clearly appears that on April 2, 1927, the insured took out two other 
policies of $1,000 each in another insurance company, with the clear intent and 
purpose of discontinuing any insurance with the defendant and of substituting 
the new insurance with the mortgagee instead of that issued by defendant. 
However, he did not complete this substitution of the new policies for the old and 
get the transaction finished so as to bring about a cancellation of the policy in 
controversy as between the insurance company and the plaintiff. Nevertheless, 
he did have the additional insurance. He took these policies out in violation 
of that portion of article 18 last above quoted. He did not notify the defendant 
insurance company that he was taking out the additional insurance, and took 
no steps to get its consent thereto. In fact, he ignored the defendant entirely, 
and continued to so ignore it, and manifested an attitude of antagonism and 
contempt for its security and ability to pay, until such time as a loss had been 
sustained. He then comes into court attempting to hold the insurance company 
upon a policy which he has clearly violated in the three respects, to wit: (1) 
Failure to pay premium; (2) misrepresentation of incumbrance; (3) taking out 
additional insurance. 


_ The appellee attempts to make some point of the fact that the court, at the 
time it rendered his decision, make a memorandum in which he stated it was 
apparent that the unearned premium had been incorrectly figured, that it should 
have been $2 instead of $1, and that on that account the policy was in force 
for a considerable time after the fire had occurred. This could not have the 
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effect of binding the insurance company to the assured under the conditions 
shown in this record. The insurance company had a right upon learning of 
the various respects in which the insured had violated the conditions of the 
policy to deny liability to him and tender back the unearned premium. If true 
that a mistake was made, and this was incorrectly figured, it was a matter which 
the court could very easily have corrected at the trial. At any rate, as far as this 
record shows, the insured never paid any part of the premium to keep this policy 
in effect, and he cannot therefore claim any benefit accruing from a mistake in 
figuring the amount of the unearned premium. It is clear that the interpleader 
had no right to recover in this action. 

[3] This leaves the other point made by appellant, which is that it is entitled 
to subrogation under the terms of the mortgage clause. 

The last paragraph of the mortgage clause hereinbefore set out provides for 
subrogation in favor of the insurance company pro tanto to the security held 
by the mortgage when a loss is paid for which the company is not liable to the 
mortgagor or owner. Under that portion of the mortgage clause it is clear that, 
inasmuch as‘the defendant insurance company is not liable as to the mortgagor 
or owner of the property, but is liable to the mortgagee as between it and the 
defendant insurance company, it follows that it is entitled to full subrogation 
strictly in accordance with that portion of the mortgage clause set forth in the 
last paragraph above quoted. 

It is therefore ordered that the judgment of the district court in favor of 
the plaintiff is hereby affirmed, that the judgment of the district court in favor 
of the interpleader is reversed and set aside, and the district court is further 
directed to enter judgment herein in favor of the defendant insurance company, 
granting unto it full subrogation in accordance with the terms of the mortgage 
clause attached to its policy. 


VAN ARSDALE-OSBORNE BROKERAGE CO v. STULL et al. (Two Cases). 
No. 29291. Supreme Court of Kansas. Dec. 6, 1930. 
293 Pacific Reporter 523. 
1. INSURANCE. 
Question whether hail insurance rates are discriminatory is for control and 
determination of superintendent of insurance (Rev. St. 1923, 40—467, 40—474). 
Syllabus by the Court. 

Whether rates paid for hail insurance are lacking in uniformity and 
whether the practices of the insurance company are discriminatory as 
against one of the insured are matters for the regulation, control, and 
determination of the superintendent of insurance. 

(For other cases, see Insurance, Dec. Dig. § 3). 
2. INSURANCE. 

In. action by holder of premium note for hail insurance, charge that insurance 
company, not made party, had indulged in discriminatory practices unfavorable to 
defendants, held no defense (Rev. St. 1923, 40—467, 40—474). 

Syllabus by the Court. 

In an action on promissory notes given by an insured in payment of 
hail insurance brought by the holder of the notes, and where the insured 
claimed a credit on the notes or return of part of the premiums paid on 
the alleged ground of a charge that the insurance company had indulged 
in discriminatory practices by settling with other persons that it had insured 
on terms more favorable to such others than to himself, held that, as the 
insurance company was not made a party in the action, the charges of dis- 
crimination and the relief asked cannot be considered or determined in this 
action. 

(For other cases, see Insurance, Dec. Dig. § 188[1].) 


Appeal from District Court, Finney County; H. E. Walter, Judge. 

Actions by the Van Arsdale-Osborne Brokerage Company against Wm. Stull 
and others, and against Edgar Stull and others. Judgment for plaintiff, and de- 
fendants appeal. 

Affirmed. 

H. O. Trinkle, of Garden City, for appellants. 
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Cc. A. Matson, I. H. Stearns and E. P. Villepigue, all of Wichita, Lester Lu- 
ther, of Cimarron, and Edgar Foster and Horace J. Foster, both of Garden City, 
for appellee. 

Tounston, C. J. 

This controversy arises out of the execution and delivery of two promissory 
notes given by William Stull, I. E. Stull, and Minor Stull to the Van Arsdale- 
Osborne Brokerage Company, one for $1,070, payable September 1, 1927, and an- 
other for $260, payable at the same time, and with the notes were given security 
on the growing crop of wheat. The plaintiff prevailed, and the defendants appeal. 

The notes, it appears, were given for hail insurance on a growing crop of wheat, 
the policies provided that the insurance company should not be liable for any loss 
or damage to the crops where they have been injured or damaged from any other 
cause than hail, and so injured as to preclude a profit over and above the cost ot 
harvesting, gathering, and threshing and marketing the crop. The brokerage com- 
pany negotiated the insurance, and arranged to have it carried by the St. Paul Fire 
& Marine Insurance Company; the loss, if any, was to be paid by that Company to 
the brokerage company or the holder of the notes, as the interest of parties might 
appear. The insurance was procured on April 21, 1927, a part of the crop, it ap- 
pears, was slightly injured by hail about the 18th day of May, 1927, the loss was 
appraised at $130, and that amount was paid by indorsing the same upon one of 
the notes. 

A number of defenses were set up by defendants, some of which are no longer 
material, but in the answers filed by defendants it is in substance admitted by de- 
fendants that the crop was injured by other causes than hail. It is alleged that a 
hailstorm occurred on June 11th, and that plaintiff declined to pay any loss. The 
defendants further allege that, as the insurance company was not liable for any 
loss after May 27, 1927, there was a partial failure of consideration, that is, to the 
extent of the proportion of the permiums of insurance for the time elapsing after 
May 27th. They then allege that the insurance company had a general practice in 
that region to cancel policies of hail insurance on the request of the insured and to 
return premium notes given or a part of them, where the crops had been so dam- 
aged by dry weather as to preclude a profit over and above the cost of harvesting 
and marketing the crops. It is further alleged that on the 11th day of June these 
defendants requested the plaintiffs and the insurance company, through their agents, 
to cancel defendants’ policies for the above reason, but their request was refused. 
By reason of the existence of this practice and the refusal of the insurance company 
to make the rule uniform with that applied to others in the vicinity, these defend- 
ants were therefore charged a greater rate of insurance, and the action of the in- 
surance company was therefore a discrimination against the defendants and a vio- 
iation of Rev. St. 40—467. Defendants insist that by reason of this discrimination 
the defendants are entitled to be relieved from a part of the obligation of the notes 
after May 27, 1927. 

The two actions were consolidated in the trial court. Demurrers by plaintiff 
to defendants’ answers were first overruled. Some testimony was taken in the con- 
solidated cases which is not preserved in the record. Afterwards a demurrer to 
the evidence was filed, and under that demurrer the Securities Elevator Company, 
which had been made a defendant, was sustained, and that company went out of 
the case. The parties then consented that the court might reconsider the demurrers 
to the answers, and thereupon the court upon a reconsideration sustained them, 


and, as defendants elected to stand on these answers, judgment was rendered against 
them. 


[1, 2] Defendants rely on the anti-discrimination provision of the statutes, Rev. 
St. 40—467, and ask for a credit of at least a part of the premium, which had been 
paid for the insurance. Neither the contract of insurance nor the notes given in 
payment of premiums in any way recognizes partial or proportionate return of 
premiums in case of the destruction or injury of crops by drouth or any cause other 
than by hail. The premiums were paid in advance by the notes given, and the writ- 
ten contract provided that there would be no liability of the insurance company 
if the crops insured were injured by any other cause than hail. The provision of 
that contract is not open to variation by testimony of subsequent statements or 
circumstances other than payment of the notes or an agreed cancellation of them. 
The payment of premiums was made in advance for possible losses of a designated 
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kind, and, if crops had not been injured by hail or from other causes, defendants 
could not have insisted on a return of the premium or a part of it because no 
loss was actually sustained. No more can they require the return of premiums 
where no loss was sustained on the risk insured against, and especially where it 
was specifically agreed that there should be no liability of the company for any 
damage not attributable to hail. 

As to the discrimination complained of, defendants base it under the provi- 
sions of the statute named. That is a provision with reference to fire insurance 
in the matter of fixing rates over which the superintendent of insurance is given 
control, and it provides that rates fixed shall be uniform, and that no higher rate 
shall be charged to or collected from one person than from another on like risks 
under similar circumstances and conditions. If there is discrimination by an in- 
surance company, the superintendent may revoke the license of the company and 
of its agents. The superintendent is also given supervision and control over hail 
insurance companies the same as it has over fire insurance. Rev. St. 40—474. It 
is not shown that the matter of rates or the discrimination complained of by de- 
fendants has been presented to the superintendent of insurance or that any general 
regulation made by that officer is applicable to the present case. Whether the ac- 
tion amounts to a discrimination between persons or communities is a matter of 
fact for the investigation and decision of the insurance department, and, if dis- 
crimination is found, it belongs to him to regulate the practices and apply the 
remedies prescribed by statute. But if for any reason defendants were entitled to 
a return of premiums because of so-called discriminations they could not assert it 
in a case where the insurance company is charged with discrimination, and the par- 
ty that must make the return of premiums has not been made a party to the action, 
and has not been heard as to the charge relied on. The insurance contracts in 
question were made with that company. Its rates and practices are assailed, and 
whether they are unjust or improper cannot well be determined until it is in court 


and has had an opportunity to show that its rates are uniform and that its prac- 
tices are nondiscriminatory. 


Judgment affirmed. 


PANHANDLE OIL CO. v. THERRELL et al. No. 29029. 
Supreme Court of Mississippi, Division A. Dec. 8, 1930. 
131 Southern Reporter 263. 
Syllabus by the Court. 
INSURANCE. 
Tenant, although bound under lease to restore building destroyed by fire, held 
not entitled to proceeds of insurance taken, out by lessor (Hemingway's Code 1927, 
§ 2494). 
Lease required lessee, upon termination of lease, to deliver property 
to lessor in as good state of repair as when received with certain excep- 
tions. Lease contract, however, contained no provision for insuring 
building, and lessee had no connection whatever with issuance of insur- 
ance policy to lessor. Code 1906, § 2834 (Hemingway’s Code 1927, 
§ 2494), requires lessee to restore building burned if lease contract dis- 
closes such to be intention of parties. 
(For other cases, see Insurance, Dec. Dig. § 580[1].) 


Appeal from Chancery Court, Hinds County, First District; V. J. Stricker, 
Chancellor. 

Suit by the Panhandle Oil Company against T. L. Therrell and another 
From a decree for the defendants, plaintiff was granted an appeal. 

Affirmed. 

Creekmore & Creekmore, of Jackson, for appellant. 

Watkins, Watkins & Eager, of Jackson, for appellees. 

Sir, C. J. 

The appellant, by means of an original bill, sought to recover from the appellee 
Therrell and the Astna Insurance Company a judgment for $600 and interest. 
A demurrer to the bill was sustained, and an appeal to this court was granted, to 
settle the principles of the case. 

The bill alleges, in substance, that Therrell leased to the appellant a lot in 
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the town of Florence, on which was situated a filling station, for five years, at 
an annual rental of $240 per year, the lease contract stipulating that: 

“Party of the second part (Panhandle Oil Company) does further agree to 
deliver the aforesaid property at the termination of this lease contract in the 
hands of party of the first part in as good state of repair as when received under 
the terms of this lease contract, saving and excepting wear and tear and ordinary 
deterioration of the property, and all acts of Providence, such as destruction by 
lightning, tornado, ete., for which no liability is assumed by party of the second 
part 

“It is further understood and agreed that party of the second part shall have 
the option of purchasing the above described land and property at any time 
during the life of this lease at a price of Two Thousand ($2,000.00) Dollars. In 
case party of the second part does purchase said property during the life of this 
lease, then the yearly rental of $240.00 covering rent for the year during which 
purchase is made will be applied on the purchase price of the property.” 

Before the expiration of the lease a house on the lot used in connection with 
the filling station was destroyed by fire, not caused by lightning, a tornado, or 
any other act of Providence. When the house was burned Therrell held a fire 
insurance policy thereon in the Attna Insurance Company for $600, which he 
collected. The appellant decided, after the burning of the house, to purchase 
the lot in accordance with the terms of the lease contract, notified Therrell of 
its intention so to do, and demanded that he credit on the price thereof the $600 
collected by him from the insurance company; which company, when it paid 
Therrell, knew that the proceeds of the policy were, or would be, claimed by the 
appellant. Therrell declined to comply with this request, and the appellant then 
paid him for the lot, in accordance with its lease contract, and he executed to it 
a deed therefor. 

We will assume, for the purpose of the argument, that the appellant’s right, 
vel non, to the proceeds of the insurance policy, remains unaffected by the settle- 
ment made by it with Therrell, pursuant to which Therrell executed to it a deed 
to the lot 

The appellant’s contention, in effect, is that the insurance policy, being a 
contract of indemnity, inured to the benefit of the party to the lease contract 
on whom the loss, in event of the destruction of the house by fire, must fall; 
that had it restored the house, as under the lease contract it was bound to do, 
the loss would have fallen on it; and since it paid Therrell the full price for 
which he agreed to sell the lot before the house was burned, the loss occasioned 
by the burning of the house has fallen on it. 

Under section 2834, Code of 1906, Hemingway’s 1927 Code, section 2494, the 
appellant was bound to restore the burned house if the lease contract discloses— 
and we will assume for the purpose of the argument that it did disclose—that 
such was the intention of the parties thereto. The lease contract did not pro- 
vide for the insuring of the house, and it does not appear from the bill of com- 
plaint that the appellant had any connection whatever with the issuance of the 
policy of insurance thereon. 

This being true, the fact that Therrell insured the house for his own benefit 
did not relieve the appellant from its obligation to rebuild the house; and had it 
rebuilt the house, it would not have been entitled to recover the insurance money 
from Therrell. 36 C. J. 146; Jones on Landlord and Tenant, § 398. That, instead 
of rebuilding the house, the appellant purchased the lot in accordance with the 
terms of its option so to do, in no way changed its relation to the insurance policy 
or its proceeds. 

Had the lease contract provided for the insuring of the house, as did the 
contract in Williams v. Lilley, 67 Conn. 50, 34 A. 765, 37 L. R. A. 150, here relied 
on by the appellant, a different question would be presented. 


Affirmed. 
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HABERLY v. FARMERS’ MUT. FIRE RELIEF ASS’N. 
Supreme Court of Oregon. Dec. 2, 1930. 
203 Pacific Reporter 590. 
1. APPEAL AND ERROR. 

Where no assignments of error had been made to evidence rulings, no excep- 
tions were taken to instructions, and motion for a new trial was not presented to 
the trial court for disposal, reviewing court held required to decide only whether 
complaint supported verdicts and judgment 

(For other cases, see Appeal and Error, Dec. Dig. §§ 263[1], 304, 753[1].) 

2. JUDGMENT. 

Verdict and judgment held in part not supported by complaint in action on 
fire policy. 

The complaint alleged the value of the property as $5,000, while the 
jury in its special verdict found the value to be $7,000. 

(For other cases, see Judgment, Dec: Dig. § 253[1].) 

3. APPEAL AND ERROR. 

After verdict, reviewing court held justified in having recourse to fire policy 
to aid in construing complaint on such policy. 

(For other cases, see Appeal and Error, Dec. Dig. § 837[4].) 

4. INSURANCE. 

Valued policy provision of statute, after being impliedly repealed, held not 
re-enacted by subsequent statute (Or. L. §§ 6386, 6458, 6459). 

Or. L. § 6458, the valued policy provision of the Code, was impliedly 
repealed by section 6459, but section 6386 contained the following state- 
ment: “Nothing herein contained shall be deemed to repeal or modify 
section 6458.” 

(For other cases, see Insurance, Dec. Dig. § 4.) 

Department 1. 

Appeal from Circuit Court, Multnomah County; James T. Brand, Judge. 

Action by Maud J. Haberly, guardian for W. J. Haberly, an incompetent 
person, against the Farmers’ Mutual Fire Relief Association. Judgment for 
plaintiffs, and defendant appeals. 

Modified and affirmed. 

See also 287 P. 222. 

B. G. Skulason, of Portland, for appellant. 

W. C. Winslow and Custer E. Ross, both of Salem, for respondents. 

KELLY, J. 

[1] In view of the record, the questions for review on this appeal are very 
limited. No assignments of error have been made by reason of the admission or 
rejection of testimony. No exceptions were taken to the instructions of the 
court. The motion for a new trial was not presented to the trial court for disposal. 

In this state of the record, we have only to decide whether the complaint 
supports the verdicts and judgment. Marks v. First National Banks, 84 Or. 601, 
165: P.. 673. 

[2, 3] The complaint alleges that defendant made, issued, and delivered to 
plaintiff's ward, W. J. Haberly, its fire insurance policy No. 30193, which said 
policy provided, among other things, as follows: 

“The Farmers Mutual Fire Relief Association of Portland, Oregon, in con- 
sideration of the stipulations herein named and of the agreement by the insured 
to comply with the special regulations contained in the constitution and by-laws 
printed on page three herein, and of the payment of One ($1.00) Dollar policy 
fee and Twenty-eight ($28.00) Dollars application fee, and all installments as 
they become due, does insure W. J. Haberly for the term of five (5) years from 
the 10th day of March, 1925 at noon to the 10th day of March, 1930, at noon, 
against all direct loss or damage by fire or lightning except as provided in the 
conditions referred to herein, to an amount not to exceed Eight Thousand 
($8,000.00) Dollars, on the following described property while located and con- 
tained as described herein and not elsewhere, to-wit: * * * On Barn No. 1, 
$2,500.00; on grain (2/3 mkt. value) while therein, $500.00; on hay (2/3 mkt. 
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value) while therein, $250.00 on harness while therein, $100.00; on horses (at 
$100.00 each) while therein, $550.00; on cows ($50.00 each) while therein, $100.00 
* * * Concurrent insurance to the amount of $8,000 in the Farmers Mutual 
Fire Relief of Butteville is hereby granted. * * * Situated (except as otherwise 
provided) on and confined to premises owned and (or) occupied by the insured, 
to-wit, 455 acres in section 2, twp. 7 south, range 1 west, in Marion County, State 
of Oregon.” 

The complaint also alleges that the barn referred to in said policy was of the 
reasonable value of $5,000. 

The complaint fails to allege the terms and conditions of the policy applic- 
able when concurrent insurance is procured; but does allege that concurrent 
insurance allowed was obtained from the Farmers’ Mutual Fire Relief of Butte- 
vill 

After verdict, we are justified in having recourse to the policy itself, not in 
the sense of examining the evidence in the case, but in the nature of an aid in 
construing the complaint. The policy was introduced by plaintiff, who thereby 
vouched for its accuracy, and was received in evideice without objection on the 
part of the defendant. We do not, however, give it evidential value. It serves 
only to render plaintiff's complaint complete. 

Section 10 of defendant’s by-laws is set forth on page 3 of this policy as 
follows: 

“Any member wishing to carry additional insurance in any other company 
must obtain the consent of the association in writing, and in such cases where 
consent is given, the association shall be liable only for its pro rata amount of 
the actual two-thirds of the cash value of the property at the time of a loss.” 

[4] At this point, we are confronted with the contention that section 6458, 
Or. L., being the valued policy provision of the code enacted in 1893, and which 
was declared by this court to have been :mpliedly repealed by section 6459, Or. 
L.. (Sheridan vy. Pacific States Fire Insurance Co., 107 Or. 285, 212 P. 783), was 
re-enacted by virtue of the final sentence of section 6386, Or. L., which reads as 
follows: 

“Nothing herein contained shall be deemed to repeal or modify section 6458.” 

We cannot agree with this contention. 

“The mere reference to a repealed act or section as is still in force, or the 
supposition or assumption on the part of the legislature that such act or section 
remains in force, does not. affect the repeal or restore the law.” 1 Lewis’ 
Sutherland, Statutory Construction 573, §$ 295. 

In a special verdict, the jury assessed the value of the barn at $7,000. Judg- 
ment was rendered for one-third (one-half of two-thirds) of the total value of 
the destroyed property, as assessed by said special verdict. 

We think that as to the difference between the amount of $5,000, alleged in 
the complaint to be the value of the barn, and the amount of $7,000, found by the 
jury in its special verdict to be its value, such verdict and the judgment based 
thereon are not supported by the complaint. In the state of the record the 
maximum recovery, which could be had for the destruction of the barn in ques- 
tion, is one-third of $5,000. The jury obviously awarded one-third of $7,000. 

The judgment rendered is modified by reducing the amount recovered by 
plaintiff as damages to $2,166.67; and, as thus modified, it is affirmed. Appellant 
to recover costs on appeal. 

Coshow, C. J., and Belt and Rand, JJ., concur. 


STANDARD GROCERY CO. v. NATIONAL FIRE INS. CO. 
Supreme Court of Tennessee. Nov. 28, 1930. 
32 Southwestern Reporter (2d) 1023. 
|. INSURANCE. 


Words “proprietor,” as used in fire insurance policy, and “owner” are synony- 


mous. 


(For other cases, see Insurance, Dec. Dig. §282[1].) 
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2. INSURANCE. 

Where party represents himself to be owner of property and he only owns 
interest therein, fire policy is void, although misrepresentation be innocent. 

(For other cases, see Insurance, Dec. Dig. § 282[10].) 

3. INSURANCE. 

Corporation owning property could not recover under fire policy naming cer- 
tain stockholders as proprietors of insured property. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

4. INSURANCE. 

Acts of adjuster, who obtained agreement that his acts and salvaging of goods 
would not prejudice insurer’s right to resist liability, did not constitute waiver of 
provision nullifying policy if insured’s interest should be other than sole ownership, 

(For other cases, see Insurance, Dec. Dig. § 397.) : 
5. INSURANCE. 

Non waiver agreement does not prevent waiver by subsequent independent acts 
or statements of insurer through its agent. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

Certiorari to Court of Appeals, on Appeal from Chancery Court, Carter Coun- 
ty; S. E. Miller, Chancellor. 

Suit by the Standard Grocery Company against the National Fire Insurance 
Company. Decree for complainant, and defendant brings certiorari to review de- 
cision of Court of Appeals affirming decree. 

Reversed, and bill dismissed. 

Miller, Seiler & Hunter, of Elizabethton, for complainant. 

Sizer, Chambliss & Sizer, of Chattanooga, for defendant. 

McKINNEY. 

The chancellor entered a decree on a fire policy in favor of complainant for 
$1,062.50. His decree was affirmed by the Court of Appeals. The defenses are: 

1. That the policy did not insure complainant. 

2. That the interest of the insured was not truly stated in the policy. 

3. Change of ownership prior to the fire. 

The policy was issued in favor of “Carter Grocery Co. G. C. Long and A. J. 
Stanberry, Props.” 

The facts are that the Standard Grocery Company is a corporation engaged in 
the wholesale grocery business at Elizabethton. It decided to open a branch house 
in the same city, using the trade-name of Carter Grocery Company, and placed G. 
C. Long and A. J. Stanberry in charge. The capital stock in the Standard Grocery 
Company was owned by Long, Stanberry and two Birchfields. The agent of de- 
fendant, Jenkins, called on Long to sell him some life insurance. After discussing 
that matter they discussed fire insurance, and Long agreed to take $2,000 fire in- 
surance on the stock with defendant. Long testified as follows: 

“Q. Did you tell Mr. Jenkins to put the word ‘Props.’ after your name in this 
policy, or did he do that of his own accord? A. I think he asked me if we were 
the owners of the Carter Grocery Company and we told him that we were, and I 
think he just added that of his own accord. I don’t know if I suggested it.” 

[1] So that it was the Carter Grocery Company, owned by Long and Stan- 
berry, that defendant was insuring, when as a matter of fact this business was 
owned by Standard Grocery Company, a corporation. The words “proprietor” and 
“owner” mean the same thing and are synonymous. The policy provides as fol- 
lows: 

“This entire policy shall be void if the interest of the insured in the property 
be not truly stated therein.” 

Also: 

“This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the interest of the assured be other than uncon- 
ditional and sole ownership.” 

The company was insuring goods which Long and Stanberry claimed to be the 
owners of, but which they only had an interest in. 

2, 3] Where a party represents himself to be the owner of certain property, 
and he only owns a half interest, the policy is void, even though the misrepresenta- 
tion be the result of ignorance. Catron v. Tennessee Insurance Co., 25 Tenn. (6 


Humph.) 176. 


Even though nothing had been said about title, if complainant had accepted the 
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policy, in which Long and Stanberry were designated as owners of the property 
‘nsured, it could not recover. Foster v. Ill. Trav. H. Ins. Co. 156 Tenn. 436, 300 
By Wadi 

We are unable to accept the view entertained by the other courts that the mis- 
take in naming the insured was due to the negligence of Jenkins, which negligence 
will be imputed to the company. Long told Jenkins that he and Stanberry were 
the owners, and they accepted the policy, payable to them as “proprietors,” which 
is the same thing. 

[4] Neither can we agree with the other courts that defendant waived the pro- 
visions of the policy quoted above. 

Before the fire all of the stock in complainant company had been sold and 
transferred to the Jellico Grocery Company. 

When the defendant was notified of the fire it sent its adjuster to Elizabethton, 
who, before taking any steps, entered into the customary written nonwaiver agree- 
ment, which he signed for defendant, and which was also signed “Standard Gro- 
cery Company, Jellico Grocery Co. Prop. by B. F. Siler, Mgr.” The adjuster and 
the one representing the other company then investigated the loss and agreed that 
it amounted to $4,000. They found a party who offered to pay $1,875 for the sal- 
vaged goods. Before making the sale, however, the adjuster for defendant had 
Mr. Siler to agree thereto, the $1,875.00 to be paid to complainant, which was done 
by the purchaser, and had him to further agree that this was to in no wise preju- 
dice his right to resist liability on the policy. So that complainant suffered no 
prejudice or injury by that proceeding. Such an agreement is valid and binding. 
26 Corpus Juris, 338. 

[5] It is also well settled that a nonwaiver agreement does not prevent a 
waiver by subsequent independent acts or statements of the company through its 
authorized agent. 33 Corpus Juris, 32. 

If the adjuster had gone ahead and sold the salvaged goods without the 
consent of complainant, and without reserving the right of the company to contest 
its liability on the policy, we would have a different case. 

The equities of the cause seem to be with complainant; but equity has to fol- 
low the law. There is nothing to indicate any fraud or purposeful misrepresenta- 
tion by Long and Stanberry. It was unfortunate that Long told Jenkins that he 
and Stanberry were the owners of this stock and accepted the policy when so 
written without having it corrected. 

The writ of certiorari has heretofore been granted and argument had. 

For the reasons indicated, we feel constrained to reverse the Court of Ap- 
peals and dismiss the bill. We feel that it would be equitable to tax the defendant 
with all of the costs. 


STONE v. SAFE INS. CO. No. 6695. 
Supreme Court of Appeals of West Virginia. Dec. 2, 1930. 


156 Southeastern Reporter 106. 
1. INSURANCE. 

\ny competent evidence which tends to show extent of loss is admissible in 
action against farm mutual insurance company on policy which does not specify 
manner of proving loss (Code c. 34, § 68, as amended by Acts 1923, c. 18). 

Syllabus by the Court. 

In an action against a farm mutual insurance company on a_ policy 
which does not set out in what manner loss shall be proved, any competent 
evidence is admissible which tends to show the extent of the loss. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

2. INSURANCE. 

Circumstances of particular case determine whether witness may use mem- 

orandum to state details of items set out from recollection. 
Syllabus by the Court. 

Whether or not a memorandum containing a long list of articles and 
their values may be used by a witness to enable him to state with accuracy 
the details of the items therein set out from recollection depends upon the 
circumstances of the particular case. 


(For other cases, see Insurance, Dec. Dig. § 647.) 
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2. INSURANCE. 

Opinions should never be received in evidence, if facts can be ascertained and 
made intelligible to jury. 

Syllabus by the Court. 

The opinion of witnesses should never be received in evidence if all the 
facts can be ascertained and made intelligible to the jury, or if they ar 
such as men in general are capable of comprehending and understanding. 

(For other cases, see Insurance, Dec. Dig. § 647.) 

4, INSURANCE. 

Request for order requiring more particular statement of fire loss by plaintiff 

suing on policy must be seasonably made (Code, c. 125, § 62). 
Syllabus by the Court. 

A request, under section 62, chapter 125, Code, for an order requiring 
plaintiff to file a more particular statement of the property claimed by him 
to have been destroyed by the fire pleaded in his declaration, must be 
seasonably made. 

(For other cases, see Insurance, Dec. Dig. § 644.) 

Additional Syllabus by Editorial Staff. 
5. INSURANCE. 

In action against mutual company on fire policy, permitting plaintiff to read to 
jury memorandum, showing items of loss, written down from recollection, held 
not error. 

Plaintiff was operating a country store with a limited stock, and there 
was nothing to show whether or not there was a big turnover. Moreover 
the admission of the paper was limited, and the evidence introduced there- 
under was subject to withdrawal, but defendant failed to cross-examine 
(For other cases, see Insurance, Dec. Dig. § 647.) 

Error to Circuit Court, Mason County. 

Action by Bird Stone against the Safe Insurance Company. Judgment for 
plaintiff, and defendant brings error. 

Affirmed. 

J. L. Wolfe, of Ripley, for plaintiff in error. 

S. A. Powell, of Harrisville, and Somerville & Somerville, of Point Pleasant, 
for defendant in error. 

Woops, J. 

This is an action against the Safe Insurance Company, a farm mutual com- 
pany, organized under chapter 55 of the Code, to recover the full amount of an 
insurance contract ($5,000) issued by it, due to loss, by fire, of a building, in 
which plaintiff lived and conducted a store, a warehouse used in connection there- 
with, and the greater part of a stock of merchandise and certain household goods. 
The declaration is in the form prescribed by section 61, chapter 125, Code. In 
addition to the general issue plea, the defendant filed a special plea. to the effect 
that plaintiff ought not to have or maintain his action because he fraudulently and 
willfully burned the property to collect the insurance. A verdict for $4,400 was 
returned in favor of plaintiff, and defendant prosecutes error to a judgment 
entered thereon. : 

After receiving notice of the fire, the company sent its adjuster upon the 
ground to investigate. He arrived on September 18, 1928, and assisted plaintiff 
in making out his “proof of loss,” and, after plaintiff had signed same, indorsed 
a recommendation thereon that the claim be paid. However, this indorsement was 
later erased, and, for reasons set up in the special plea, the company refused pay- 
ment. Suit was immediately instituted. 

As appears from the evidence, plaintiff, a man of seventy-one years, was 
operating a “cross-roads” country store. He was assisted from time to time by a 
cousin, Squire Cossin, and a daughter, Mrs. Effie Hill, who lived some little 
distance away. On March 20, 1928, plaintiff, together with Cossin, made an in- 
ventory of the stock of merchandise to satisfy the insurance company’s requirement. 
From that time until September 12, 1928, the date of the fire, plaintiff bought goods 
from H. Benedict & Son, Joseph B. Reed, Pomeroy, Ohio, American Wholesale 
House, Baltimore, Md., Ravenswood Grocery Company, Ravenswood, and Shat- 
tock & Jackson, Parkersburg. He kept no system of books of account showing 
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purchases and _ sales. All invoices received with goods were strung on a wire 
hook. No record was made of cash sales. Purchase memoranda were given out 
to many customers, especially when they bought on time, and a carbon copy kept. 
There was no means of telling the amount of goods that had been sold between 
the time of inventory and the fire. All records of every kind, with the exception 
of the insurance policy and the inventory, which were in the safe, were lost. While 
defendant introduced evidence tending to support the defense set up in their special 
plea, every fact was met by the plaintiff in rebuttal. , 

[1,2,5] The two principal assignments of error go to the mode of proof of 
value of the stock of merchandise. The plaintiff, on the first day of trial, and 
after the introduction of the yearly inventory, was asked if he had called upon 
Joseph B. Reed for a statement of the goods purchased between March 20th and 
the date of the fire. Upon answering in the affirmative, he was shown a statement 
purporting to be from the company, and asked how he came into possession of the 
same. To this he replied that, “after the store was burned, and the papers 
went up in fire,” he had written for a statement covering goods bought after the 
20th of March. This statement covered bills of goods sold him on April 13th, May 
2d, and May 23d. Upon a proffer of this paper, counsel for defendant objected, 
stating that the best evidence is, the original invoice. No further attempt was made 
along this line to establish the loss, except plaintiff was permitted to testify that 
from his knowledge of the stock of goods, from the invoices, and from daily 
sales and the purchases from time to time, the value of the goods at the time of 
the fire was “a good deal more than three thousand dollars.” This, however, was 
later ruled out by the court. On the following morning, the plaintiff was presented 
with a paper, prepared under his direction the night before, which purported to 
show a portion of the goods in the store at the time of the fire, and was asked to 
tate whether or not the goods therein set out were actually in the store and totally 
lost, and whether the various items and values of the sundry items placed there 
were correct or whether the values were below the true and actual value. To 
which the witness replied that it was a true statement of the goods and prices, in 
his judgment and knowledge. A motion was made to strike the answer, but ruling 
thereon was deferred. Permission was asked to introduce the paper along with 
plaintiff's evidence, since it covered a number of items and the price of the 
‘tems, on the principle of a drawing or map, and not as substantial proof of what is 
in the document itself. This was objected to, but no ruling made at the time. Two 
other witnesses, Squire Cossin and Mrs. Effie Hill, who stated that they were 
familiar with the stock of goods near the time of the fire, testified that the items 
contained in the paper were correct, in so far as listed. The plaintiff was then 
permitted over objection to read the items and costs to the jury. The amounts of 
goods as shown thereon amounted to $3,483.90. Plaintiff stated that the list was 
necessarily incomplete, because all items could not be recalled. 

\fter the admissibility of the foregoing evidence was fully argued by counsel, 
out of presence of the jury, defendant’s motion to exclude was overruled, and 
the jury instructed that: “Upon the showing made by the plaintiff up to this time, 
the court is of the opinion that the evidence offered by the plaintiff is admissible 
and that the question of the weight of evidence is for the jury alone, unless some 
facts develop in the cross-examination of the witness which would disclose certain 
circumstances or facts justifying a different ruling.” A similar ruling was made 
regarding the evidence of Squire Cossin and Mrs. Effie Hill. The jury were also 
instructed to disregard the items in the list as primary evidence of the facts pur- 
ported to be contained therein, with the additional caution that it was being ad- 
mitted simply for a matter of convenience in the examination of the witnesses and 
ior the use of counsel. 


\ny competent evidence is ordinarily admissible which tends to show the 
extent of the loss which plaintiff has sustained by reason of the fire and is en- 
titled to recover under the terms of the policy. 26 Cyc. 533, and cases there cited. 
Matters within the knowledge of a person qualified to speak as to numbers of items 
and value thereof are always admissible. The fact that certain entries have been 
made has never been held to preclude the testimony of a person having knowledge 
of the facts and able to testify to them from memory. 2 Jones Com. Ev. (2d Ed.) 
1423. Although, ordinarily, a retailer of goods, who keeps a set of books, will 
depend entirely upon original entries and other records made in the course of 
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business, or make reference to them for the purpose of refreshing memory, yet 
he is at liberty to testify regarding purchases and sales and amount of stock. so 
far as he can do so, from memory alone. In view of this fact, many insurance 
companies at an early day, in order to leave nothing to chance, and to discourage 
fraud, etc., began to include a provision in their policies, requiring certain records 
to be kept, and that the same be produced for examination, etc. By it the use of 
parol evidence has been noticeably curbed. Under the standard policy provided 
for under section 68 of chapter 34, Code, as amended by chapter 18, Acts 1923, the 
insured is required to keep a set of books, etc., and, where lost, to present certified 
copies of all invoices, etc. But it is specifically provided therein that the amendment 
is not to be construed as applying to farm mutual associations organized under 
chapter 55 of the Code. The policy in the instant case did not contain any such 
clause. The only provision contained therein in regard to insurance on stocks 
of merchandise of any class or kind, or general stock, reads: “The owner thereof 
must take an inventory at least once within every twelve months thereafter and 
shall safely keep an itemized record of such inventory in fire proof safe or in 
building not exposed by a fire that would destroy said stock of merchandise and 
shall exhibit said invoice whenever called on to do so by this company and shall 
mail to the company each year the total amount in figures showing the amount of 
stock of merchandise at that date.” Outside of a compliance with the above pro- 
vision, the insured was permitted to run his store in his own way. 
was made as to how and where he kept his other records. The company’s only 
yardstick for gauging the amount of loss was the inventory, which indicated that 
plaintiff had $4,535.20 stock in his store on March 20, 1928. Under the circum- 
stances we are of opinion that the plaintiff, in proving his loss, had the right to 
avail himself of the means at hand—his memory. As already shown, his effort to 
introduce a statement from Joseph B. Reed Company, after a showing that he had 
written that company to supply lost records, was promptly attacked. In any event 
he had no documentary proof of sales. So, the fact that he testified from memory 
as to goods actually lost, rather than from secondary record evidence as to pur- 
chases and sales, as insisted upon by counsel for defendant, is a matter going to 


the weight and not to the admissibility of the evidence. It was for the jury to 
weigh. 


No objection 


But what is the effect of the paper and the reading of its contents to the 
jury? It has been held in a number of cases that an inventory or list made after 
the fire as a basis of the testimony of witnesses as to the quality and value of the 
property damaged and destroyed is admissible as a portion of the testimony, al- 
though it was made in part from the recollection of the witnesses testifying to its 
correctness. Case v. Hartford Fire Ins. Co., 13 Ill. 676; Furlong vy. North British, 
etc., Ins. Co., 136 Iowa, 468, 113 N. W. 1084; Cheever v. Scottish Union, etc., Ins. 
Co., 86 App. Div. 328, 83 N. Y. S. 730. 

In the case of Howard v. McDonough, Marshal, etc., 77 N. Y. 592, a witness 
for the plaintiff was allowed, over objection, to use a list made by him from 
memory, shortly after materials and fixtures of a job printing office had been 
seized by defendant, under an execution against a third person, in testifying to the 
articles and their value, and, after he had gone through the list, it was offered and 
received in evidence under objection and exception. Such was held not to be error. 
And in the case of Johnston vy. Farmers’ Fire Insurance Co., 106 Mich. 96, 64 N. 
W. 5, it was held that plaintiff's vendor may refresh his memory as to the goods 
sold from a list made by him from recollection shortly before the trial. 

However, in the instant case, in so far as the record discloses, no attempt 
was made to use the paper for refreshing memory. Its avowed purpose was to 
expedite getting the amount of loss before the jury. We hardly think it could 
have been used to refresh memory under the circumstances. The plaintiff was 
operating a country store with a limited stock. There is nothing in evidence to 
show whether or not there was a big turnover, and a consequent inability on the 
part of plaintiff to recall a large percentage of the items actually lost. The stock 
was under his direct supervision and control. He was called upon to add to and 
take from the stock from time to time. And, under the record made, we cannot 
say as a matter of law that conditions were such that it was impossible for him 
to have recalled the items set forth in the paper. The admission of the paper was 
limited, and the evidence introduced thereunder was subject to withdrawal from 
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consideration of the jury should cross-examination reveal circumstances or facts 
justifying such action. In view of the almost impossibility of giving testimony of 
such matters in a logical and coherent manner, we think the use of the paper was 
proper in the present case, since the defendant, by reason of its failure to cross- 
examine, practically admitted the plaintiff’s knowledge of the stock, independent of 
the paper. Pinney v. Andrus, 41 Vt. 631. 

[3] The defendant contends that the trial court was in error in permitting its 
witness, Newell, to answer the following question: “I will ask you to state from 
what vou saw and observed from the time you arrived there until the Hill boy asked 
you to hand him up that bucket of water what your impressions were as to whether 
or not Mr. Stone wanted the fire to be put out.” The normal function of a witness 
is merely to state facts within his personal knowledge, and, ordinarily, his opinion 
should never be received in evidence if all the facts can be ascertained and made in- 
telligible to the jury, or if they are such as men in general are capable of com- 
prehending and understanding. Barna v. Gleason Coal & Coke Co., 83 W. Va. 216, 
98 S. E. 158: Starcher v. South Penn Oil Co., 81 W. Va. 587, 95 S. E. 28; Scott v. 
Hughes, 66 W. Va. 573, 66 S. E. 737; Sayre v. Woodyard, 66 W. Va. 288, 66 S. 
E. 320, 28 L. R. A. (N. S.) 388. Several witnesses, including Newell, were present 
during the course of the fire, and testified to Stone’s actions. It was possible, so 
far as the record discloses, for them to describe all the circumstances and con- 
ditions existing as they saw them at the building at the time of the fire, and leave 
the jury to say whether or not Stone wanted the fire to be put out. We see no 
reason why other facts, if there were such, could not have been presented to the 
jury in an intelligible form, so that the jury could be as well qualified as the wit- 
ness to form a conclusion. And, again, the question called for a conclusion with 
respect to a matter in issue—Stone’s wish or intent. It does not appear that the 
case is one which falls within any exception to the general rule. 

[4] The remaining point relied on by the defendant company in its brief is 
that the court erred in not requiring the plaintiff to file a bill of particulars. It 
appears from the record that on January 11, 1929, the case was continued on mo- 
tion of the defendant, and at its costs. In that order defendant was given thirty 
days from the rising of the court to file its plea or pleas. The pleas and specifica- 
tion of defense were filed with the clerk on April 7th, and on May 11th, filed by 
formal order and joinder thereon. At the calling of the case for trial, later in the . 
term, the defendant asked for an order in pursuance of section 62, chapter 125, 
Code, requiring the plaintiff to file a particular statement of the property claimed 
by him to have been destroyed by the fire pleaded in his declaration. The court 
overruled this motion. We are of opinion, under the circumstances in this particular 
case, that the request came too late. Defendant was represented by counsel on the 
date of filing of its pleas and plaintiff's joinder therein, and, if it wanted to avail 
itself of the benefit of the section last mentioned, should have requested it on 
May 11th, or at least prior to the calling of the case for trial. Paxton Lumber Co. 
v. Coal Co., 83 W. Va. 341, 98 S. E. 563. Ordinarily, whether or not such a motion 
has been seasonably made is a matter within the discretion of the trial court. 

After a careful consideration of the record in this case, we are of opinion that 
there is no prejudicial error in the trial thereof, and that the judgment should 
therefore be affirmed. 

Affirmed. 
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MARINE 


BALTIMORE & CAROLINA S. S. CO. OF BALTIMORE CITY v. UNITED 
STATES MERCHANTS’ & SHIPPERS’ INS. CO. No. 24. 

ourt of Appeals of Maryland. Dec. 4, 1930. 
152 Atlantic Reporter 491. 


S 
Cc 


1. INSURANCE. 

In determining shippers’ rights, it was necessary to read contracts with car- 
rier into insurance policy. 

The insurance policy was an open insurance policy issued by insurance 
company to carrier in connection with contracts between the carrier and 
shippers, and the provision applicable to shipments involved was. that 
insurance should attach only upon shipments destined to points on cer- 
tain railroads or received from those railroad companies, upon which ther: 
was an actual or implied promise to insure. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

2. INSURANCE. 

Insurance policy held to cover feed transported partly by railroad and partly by 
steamship for not exceeding 48 hours after unloading from steamer. E 

The tariffs of carrier covering shipments in question provided that 
rates published did not include marine insurance, but that insurance might 
be effected in accordance with provisions and at rates published in tariff, 
and the provision thereof with reference to insurance was that insurance 
should cover property from time of receipt of shipment by company until 
expiration of 48 hours after unloading of shipment from steamer at port 
of discharge, unless sooner delivered. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

Appeal from Superior Court of Baltimore City; Samuel K. Dennis, Judge. 

Action by the Baltimore & Carolina Steamship Company of Baltimore City 
against the United States Merchants’ & Shippers’ Insurance Company. 
judgment for defendant, plaintiff appeals. 

Affirmed. 

Argued before Bond, C. J. and Pattison, Urner, Adkins, Offutt, Digges, Parke, 
and Sloan, JJ. 

Eben J. D. Cross, of Baltimore (E. Ridgely Simpson, of Baltimore, on the 
brief), for appellant. 

Frank B. Ober and Robert Stinson, both of Baltimore (Janney, Ober, Slingluff 
& Williams, of Baltimore, on the brief), for appellee. 

Apkins, J. 

This is a suit by the appellant, carrier, on behalf of certain shippers of live 
stock feed, against the appellee, insurance company, on a contract of marine insur- 
ance between the carrier and the insurance company. It involves the construction 
of an open insurance policy, issued by the insurance company to the carrier, in 
connection with contracts between the carrier and shippers; and a consideration of 


the bearing of the Interstate Commerce Act (49 USCA § 1 et seq.) upon said con- 
tract. 


From a 


The policy of insurance was issued to the appellant as “agent or owner, or as 
freighter, forwarder, bailee, common carrier or for whom it may concern,” and 
was “upon all kinds of lawful goods or merchandise laden or to be laden on the 
good S. S. Betty Weems” for one year from June 27, 1926, to June 27, 1927. The 
policy included the following provisions: 

“It is hereby understood and agreed that this insurance shall attach only on 
such goods, etc., etc., as above as in case of loss or damage the Baltimore and 
Carolina Steamship Company may be liable for as owner, freighter, forwarder, 
bailee and/or common carrier, or upon which said company has agreed to effect 
insurance, or upon shipments destined to points on the Southern Railway * * * on 
the Atlantic Coast Line,” or Seaboard Air Line Railway “or received from those 
railroad companies upon which there is an actual or implied promise to insure.” 

“At and between Philadelphia, Pa. and/or Baltimore, Md. and/or Wilmington, 
N. C. and/or Georgetown, S. C. and/or Charleston, S. C., and/or Brunswick, Ga., 
and/or Miami, Fla.; with privilege of calling at and trading between any inter- 
mediate ports and/or places. Also including risk on dock prior to shipment and/or 
after discharge, this insurance attaching and covering whether waterbone or not, 
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from the time the risk on said goods, etc., etc., as above, is assumed or incurred by 
the said Baltimore and Carolina Steamship Company and to continue until de- 
livery of the goods, etc., as above, to Consignees and/or Connecting Carriers and 
until the liability of the said Baltimore & Carolina Steamship Company is termin- 
ated.” 

The claim in this case is for the loss of parts of two shipments of feed. They 
were delivered on August 30 and August 31, 1926, by the Sugarine Company to 
the Louisville & Nashville Railroad Company and bills of lading duly executed. 
The feed was transported from Owensboro, Ky., by various connecting carriers by 
rail, including the Atlantic Coast Line Railroad Company, to Charleston, S. C., 
where, on September 4, 1926, it was delivered by the Atlantic Coast Line Railroad 
Company to the appellant steamship company in exchange for its receipt. The 
feed was unloaded from the car and put on the steamship Betty Weems at Char- 
jeston, and was transported by the steamship company on said ship from Charles- 
ton, to Miami, Fla., where, on September 10, 1926, it was unloaded on appellant’s 
dock covered by a warehouse. On September 17th parts of the shipments were 
delivered to the consignees, but during that night the remainder of the feed was 
destroyed by hurricane and sea waves while it was still on the company’s dock. 

Tariffs of appellant company had been filed with, and approved by, the Inter- 
state Commerce Commission prior to August 30, 1926, and were in effect from the 
time of their approval until a time subsequent to September 18, 1926. 

Claims for the value of the feed destroyed were presented by the consignees 
to the consignor and paid by the consignor, which, in turn, presented said claims 
to the appellant, which did not pay them, but made demand upon the appellee on 
behalf of the consignors on this open insurance policy, which demand was refused. 

Suit was brought by appellant on behalf of the consignors, and the case pre- 
sented on an agreed statement of facts. 

The only question at issue between the steamship company and the insurance 
company which was submitted to the court for determination was: Did the policy 
continue to cover the feed for more than forty-eight hours, plus a Sunday or legal 
holiday, if one intervened, after the feed was unloaded from the aeaeile} 

The case was tried by the court without a jury, and a verdict rendered in favor 
of the defendant. 

This appeal is from a judgment on that verdict. 

The tariff of the appellant covering shipments between Charleston and Miami 
originating at interior points provided that “the rates a in this tariff do 
not include Marine Insurance, but same may bé effected in accordance with pro- 
visions and at the rates published in tariff of this company I. C. C. 47, or re- 
issues thereof”; and the provision therein in reference to insurance is as follows: 

“Traffic handled by this Company under tariffs that do not include Marine 
Insurance as indicated below (except cotton) may be insured at the request and 
at the expense of either shippers or consignees, against marine risk while in the 
possession of this Company subject to and in accordance with the open policies 
held by this company, at the rate of Fifteen cents ($.15) per one hundred Miollars 
($100.00) valuation, subject to the minimum premium of Twenty-five cents ($.25), 
based on the invoice value of the property. 

“Said insurance shall cover the property from time of receipt of shipment 
by this company until expiration of 48 hours after unloading of same from steamer 
at port of discharge, unless sooner delivered to owners, consignee or to a connect- 
ing line, and if a Sunday or legal holiday intervenes, during such Sunday or legal 
holiday also.” 

“Insurance outlined above may be placed upon application direct to this com- 
pany’s agent, * * * or by arranging with the carrier delivering the property to this 


company to specify on their waybill to this company the amount of such insurance 
desired. * * *” 


Kach of the bills of lading contained the statement, “Received subject to the 
classification of tariff in effect at the issue of this bill of lading,” and in each was 
typewritten the amount of insurance to be placed by the steamship company, and 
also on the company’s receipts. The contracts between the carrier and the shippers 
are to be found in the tariff and bills of lading. 

[1] It will be readily seen that in order to determine what the shippers’ rights 
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were, their contracts with the carrier must be read into the insurance policy, be- 
cause the provision of the policy applicable to the shipments here involved is that 
the insurance shall attach only “upon shipments destined to points on the Southern 
Railway Atlantic Coast Line, or Seaboard Air Line Railway, or received from 
those railroad companies, upon which there is an actual or implied promise to in- 
sure.” It is quite apparent that the policy was written to cover a number of con- 
ditions and contingencies, and that they were not all to be applicable to every 
case. It was intended to protect the carrier against its liability as a carrier: also 
to provide insurance where it has agreed to insure. In the latter case the extent 
of the application may depend upon whether the freight is entirely water borne 
or otherwise independent of tariff regule ution, or whether it is within such regula- 
tion. For instance, the broad provision that the risk shall continue until delivery 
of the goods to the consignee may apply to the full extent in one case, and in the 
other, may be modified by limitations in the tariff. The present case is one where 
the tariff entered into, and became a part of, the contract of insurance, and it be- 
comes necessary to determine what the provision therein in regard to insurance 
means. 

[2] The contention of appellant is that the phrase, “said insurance will cover 
the property from time of receipt of shipment by this Company until expiration 
of forty-e ight (48) hours after unloading,” means a minimum rather than a max- 
imum period. But we do not think that is its natural meaning. For there would 
be no occasion to fix a minimum period if the expression in the preceding clause, 
“while in possession of this company,” is to control. On the principle that the 
greater includes the less, the provision as to a: minimum period would be super- 
fluous and confusing. We think the meaning of the two clauses is the same as if 
the words quoted from both were brought together so as to read: “While in pos- 
session of this Company, subject to and in accordance with the open policies held 
by this Company, not exceeding forty-eight hours after unloading of same from 
steamer at port of discharge.” 

But if it were possible to find contracts between the shippers and the carrier 
without reference to the carrier’s tariff, and that under these contracts it was 
clearly the purpose of the carrier to give, and the expectation of the shippers to 
receive protection under the carriers insurance policy until delivery of the goods, 
even if such delivery should be delayed beyond the time limited in the tariff, the 
contracts would be unenforceable, . because violative of the Interstate Commerce 
Act, in that such contracts would give shippers a service, advantage, or privilege 
not provided by the tariff. On this point we think our decisions in Pennsylvania 
R. Co. v. S. M. Hamilton Coal Co., 144 Md. 556, 125 A. 405, 35 A. L. R. 478, and 
Monongahela Ry. Co. v. Read, 147 Md. 144, 127 A. 739, are controlling. See also, 
Keogh v. Chicago & N. W. R. Co., 260 U. S. 156, 43 S. Ct. 47, 67 L. Ed. 183; 
Southern Railway Co. v. Prescott, 240 U. S. 632, 36 S. Ct. 469, 60 L. Ed. 836; 
Chicago, St. Paul, M. & O. R. Co. v. U. S. (C. C. A.) 162 F. 835, Pennsylvania Co. 
Vo. SMG Cy. AU ear eek. 

Judgment affirmed, with costs to appellee. 


WEINBERG & HOLMAN, INC., v. PROVIDENCE WASHINGTON INS. CO. 
Court of Appeals of New York. Nov. 18, 1930. 
173 Northeastern Reporter 556. 

1. INSURANCE. 
Under declaration stating shipment from London to New York, shipment first 

sent to French port /ield not covered by theft, pilferage, or nondelivery clause. 

The policy covered goods shipped from ports or interior places 

throughout world to ports or interior places in United States, by land 
and water, direct or otherwise, and included theft, pilferage, or non- 
delivery. Declaration given by shipper to insurer stated that shipment 
was made by steamer Homeric from London to New York, but goods 
were in fact shipped from London via Southampton to French port, and 
reshipped therefrom to New York via Southampton in order to securt 
cheaper freight rates, though direct and usual voyage did not require 
such transshipment. 


(For other cases, see Insurance, Dec. Dig. § 314.) 
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2, INSURANCE. 

Policy clause providing for correcting omission or error in description of 
yovage eld inapplicable to voyage declared as from London to New York, where 
actual shipment was via French port. 

The “held covered” clause in policy provided that goods are “held 
covered at premiums to be arranged in case * * * of any omission or 
error in the description of the * * * voyage provided notice be given to 
assurers as soon as known to be assured.” 

(For other cases, see Insurance, Dec. Dig. § 314.) 

4, INSURANCE. 

Equitable considerations will not allow extension of coverage beyond fair 
intent and meaning of policy to do raw equity and obviate foreseeable objections. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

\ppeal from Supreme Court, Appellate Division, First Department. 

Action by Weinberg & Holman, Inc., against the Providence Washington 
Insurance Company. From a judgment of the Appellate Division (228 App. Div. 
612, 237 N. Y. S. 918), affirming a judgment of the Trial Term on the verdict ot 
a jury in favor of plaintiff, defendant appeals. 

Reversed, and complaint dismissed. 

Arthur W. Clement and Henry J. Bogatko, both of New York City, for 
appellant. 

George X. Levine, Alfred B. Nathan, and S. Howard Imbrey, all of New 
York City, for respondent. 

Pounp, J. 

[1] This is an action on an open cargo policy of insurance to recover for the 
loss sustained by reason of the theft, pilferage, or nondelivery of a part of a 
shipment of raw fur skins from London to New York. The policy covers ail 
goods shipped by or consigned to plaintiff “at and from ports or interior places 
throughout the world to ports or interior places in the United States, by land 
and water, direct or otherwise, including the risks of trans-shipment and lighter- 
age and with all liberties as per contract of affreightment,” and including theft, 
pilferage, or nondelivery. 

Furs were shipped to plaintiff from London to New York. At some time 
and place between the time when the shipment left the warehouse and the time 
when it arrived in New York, a portion of the furs was stolen. Before any 
particular risk was covered by the policy, the shipper was required to send a 
declaration of the shipment to the,insurance company. In this case the declara- 
tion stated that the shipment was made per steamer Homeric from Lendon to 
New York. The goods were in fact shipped from London via Southampton to 
Havre, France, and reshipped from Havre to New York via Southampton. They 
thus crossed and recrossed the English Channel on transport steamers before 
proceeding on the steamer Homeric from Southampton, although the direct and 
usual voyage did not require such transshipment. The insurance company 
received no notice of the routing via Havre until after the loss was discovered. 
The shipment was made in this way to obtain the advantage of lower freight 
rates from the French port to New York; it being cheaper by reason of a rate 
war to ship from a French port. Payment of the loss was refused on the ground 
that the shipment was not made from London to a port in the United States 
but from London to the French port and from the French port to Southampton, 
where they were loaded on the Homeric and shipped to New York. 

"he question of deviation or change of voyage does not arise in the case. 
Lower rates were obtained by making the shipment to Havre and then by an in 
dependent shipment from France to New York. No voluntary and unnecessary 
departure of the ship Homeric from the regular and usual course of the specified 
voyage insured was shown. The goods were not shipped in accordance with the 
declaration of the shipment, but were deliberately shipped from another port by 
another route which was not deviated from. 


_ The plain purpose of the clause requiring the shipper to declare each and every 
shipment under the policy is to give definite advice of the shipment insured and to 
hx the premium. The plaintiff contends that upon the true construction of the 
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policy the shipment was from London to New York via Havre. If so, the de- 
fendant is liable. But this is not a policy covering a voyage from London to a 
port not in the United States and thence to New York. The goods could not be 
so shipped to obtain the advantage of the lower freight on shipments from a French 
port. The shipper deliberately exposed the shipment to the unnecessary hazards 
of the channel voyage in order to obtain a lower freight rate. “You cannot extend 
the policy to cover the risks not included in the voyage for which these goods 
were insured.” Lindley, J., in Simon, Israel & Co. v. Sedgwick, [1893] 1 Q. B. 303, 

[2] The policy contains a “held covered” clause which provides that the goods 
are “held covered at premiums to be arranged in case * * * of any omission or 
error in the description of the * * * voyage provided notice be given to assurers 
as soon as known to assured.” But here there was no omission or error in the 
description of the voyage; i. c., the voyage from London to New York. The 
description was entirely accurate, but the voyage described was from London 
to New York and not a roundabout voyage from London to Havre to New York. 
The voyage actually embarked upon was not the one insured. The ordinary 
course of transit was departed from to save freight rates by shipping from a 
French port. No error or omission in the description of the voyage covered by 
the policy is shown. 

[3, 4] A plain contract, clear and explicit in its terms, is to be construed by 
the court. Equitable considerations will not allow an extension of the coverage be- 
yond its fair intent and meaning in order to do raw equity and to obviate objections 
which might have been foreseen and guarded against, even though the contract 
to be construed is a policy of insurance. Janneck v. Metropolitan Life Ins. Co., 162 
N. Y. 574, 57 N. E. 182: Rosenthal v. American Bonding Co. of Baltimore, 207 
N. Y. 162, 100 N. E. 716, 46 L. R. A. (N. S.) 561; Bwainard v. New York Cent. 
R. R. Co., 242 N. Y. 125, 151 N. E. 152, 45 A. L. R. 751; Marcus v. United States 
Casualty Co., 249 N. Y. 21, 162 N. E. 571. 

The judgment of the Appellate Division and that of Trial Term should be re- 
versed and the complaint dismissed, with costs in all courts. 

Cardozo, C. J., and Crane, Lehman, Kellogg, O’Brien, and Hubbs, JJ., 


concur, 
Judgments reversed, ete 
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ACCIDENT 


EMPLOYERS’ LIABILITY ASSUR. CORPORATION, LIMITED, OF 
LONDON, ENGLAND, v. DEAN. No. 5825. 
Circuit: Court of Appeals, Fifth Circuit. Nov. 21, 1930. 
44 Federal Reporter (2d) 524. 
2, INSURANCE. 

Charge in suit on accident policy respecting proof of accidental death held 
to sufficiently state ‘law. 

The court charged, in substance, that in order to recover plaintiff was 
required to prove by preponderance of evidence that death was caused by 
bodily injury, due to an accident solely and independently of all other 
means; that if death was caused by the accident of swallowing a bone and 
the natural consequences thereto, recovery could be had; but that if there 
was something in the nature of bodily disease before accident which con- 
tributed to death, recovery could not be had. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

3, INSURANCE. 

Withdrawal of question respecting insurer's right to make autopsy in ac- 
cordance with provision of accident policy held not erroneous under circumstances. 

Conceding that recovery could not be had in case autopsy was reason- 
ably necessary and beneficiary refused a reasonable and timely request 
therefor, it appeared that request was unreasonable, in that insurer ad- 
vised widow that several days would be required to perform autopsy, in- 
volving disinterment and custody of body for that period, when an hour or 
two would have been sufficient, justifying a refusal or failure to assent, 
while widow in fact by merely remaining silent left it to insurer to pursue 
any course necessary to secure its rights. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal and Cross-Appeal from the District Court of the United States for the 
Northern District of Georgia; Samuel H. Sibley, Judge. 

Suit by Mrs. Callie L. Dean against the Employers’ Liability Assurance Cor- 
poration, Limited, of London, England. From a judgment for plaintiff, defendant 
appeals, and plaintiff cross-appeals. 

\ffirmed. 

Chauncey Middlebrooks, of Atlanta, Ga. (Bryan, Middlebrooks & Carter, of 
Atlanta, Ga., on the brief), for appellee. 

Before Bryan, Foster, and Walker, Circuit Judges. 

Foster, Circuit Judge. 

Appellee brought suit as beneficiary to recover $30,000 on a policy for the acci- 
‘dental death of her husband, Herbert H. Dean, and was awarded judgment. 
There are fourteen assignments of error running to the refusal of a directed ver- 
dict, to objections to parts of the general charge, and to the refusal of certain 
special instructions. However, but two questions are presented. 

The policy provided for payment of the principal sum of $30,000 for death 
caused solely and independently of all other causes through accidental means. 
Dean was about sixty-seven years of age and a lawyer in active practice. On 
September 30, 1927, he ate some chicken at his own home and in doing so swallowed 
a piece of bone. He suffered distress from this and the next day was taken to a 
hospital, where an examination by scientific means disclosed that the bone had 
lodged in the cardiac portion of the esophagus An operation was performed and 
Dean died the day after. So far there is no dispute as to the facts. There was 
evidence tending to show that the esophagus was punctured by the bone and that 
his death was attributable solely thereto. There was also evidence to the effect that 
previously Dean had had one or two coughing spells after eating and had been 
torced to leave the table, but this was attributed to either the toughness of the 
meat he was consuming or a sudden attack of indigestion. 

The court charged in substance that in order to recover the plaintiff was re- 
quired to prove by a preponderance of the evidence that Dean’s death was caused 
by bodily injury, due to an accident solely and independently of all other means; 
that if his death was caused by the accident of swallowing a bone and the natural 
conseyuences thereto, she could recover, but that if there was something in the 
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nature of bodily disease that Dean had before the accident which contributed to 
his death she could not recover. 

[1, 2] Some of the special requests for instructions asked the court to charge 
that there could be no recovery unless the death of the insured was caused by 
bodily injuries sustained solely and independently of all other causes through acci- 
dental means. Much metaphysical argument has been indulged in for the purpose 
of demonstrating the difference between the meaning of death by accident and 
death by accidental means. An extended discussion of this contention would be 
useless, as it is elementary that a requested instruction must be refused if there 
are no facts in the case to justify it, although it may correctly state the law. By 
no stretch of the imagination could the jury have found from the facts before 
them that Dean intended to swallow the bone, much less that he intended it to 
lodge in his esophagus, both of which intentions it would have been necessary to 
show in order to support the theory of appellant. The charge given sufficiently and 
clearly stated the law. U.S. Mutual Accident Ass’n v. Barry, 131 U. S. 100, 9 S. 
Ce 755,33" 1. Bao: 

[3] The policy contained a clause providing that the insurer should have the 
right and opportunity to make an autopsy in case of death where it is not for- 
bidden by law. Dean died on October 2, 1927. At that time appellee did not 
know about the policy, but later discovered it among her husband’s papers, and on 
October 11, 1927, which was after the body had been buried, notified appellant. 
On October 21, 1929, appellant wrote to Mrs. Dean and requested that she agree 
to an autopsy and inclosed certain documents to be executed evidencing her con- 
sent. The letter also advised her that the autopsy would require several days. 
After that there was some exchange of correspondence between appellee’s attorneys 
and the company. Nothing further was done by appellant to procure the autopsy 
and appellee neither consented to nor refused to permit it. There was undisputed 
evidence that the autopsy would not require more than an hour or two. Further, 


there was evidence tending to show that all that the autopsy could have disclosed 
would have been that the esophagus had been punctured. There was some evidence 
to the contrary as to what the autopsy might have disclosed, but it was negligible. 


In charging the jury, the District Judge in effect took away this question from 
them, saying in substance that as the company applied for permission to make the 
autopsy, as soon as it knew what the status of the case was, although several days 
after Dean had been buried, there was no unreasonable delay and that they had 
the right to the autopsy if it was reasonable and necessary, but that as appellee 
merely remained silent and did not refuse consent and did nothing to prevent ap- 
pellant from exercising its rights, there was no breach of this condition of the 
policy. 

It may be conceded that if an autopsy was reasonably necessary and the bene- 
ficiary refused a reasonable and timely request, there could be no_ recovery. 
Standard Acc. Ins. Co. v. Rossi (C. C. A.) 35 F.(2d) 667. However, in this case 
the request for an autopsy was unreasonable. The idea of an autopsy was no 
doubt abhorrent to Mrs. Dean, and the fact that the company advised her that 
several days would be required to perform it, involving disinterment and custody 
of the body for that period, when an hour or two would have been sufficient, jus- 
tified a refusal or a failure to assent. She was under no obligation to initiate the 
proceedings for the autopsy. By merely remaining silent, she left it to appellant to 
pursue any course necessary to secure its rights. It is not shown that appellant 
could not have procured the autopsy by proper proceedings despite appellee's si- 
lence. It was not error for the court to withdraw this question from the jury on 
the facts shown. See Massachusetts Bonding & Ins. Co. v. Duncan, 166 Ky. 515, 
179 S. W. 472. 2 

As counsel for appellee stated at the hearing that, in the event of an affirm- 
ance on the appeal, the cross-appeal would be abandoned, it is unnecessary to pass 
upon it. 

The record presents no reversible error. 

Affirmed. 
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FIDELITY & CASUALTY CO. OF NEW YORK vy. GRINER. No. 6136. 
Circuit Court of Appeals, Ninth Circuit. Nov. 10, 1930. 
44 Federal Reporter (2d) 706. 
23, INSURANCE. 

Instruction, in action on accident policy, inviting jury to speculate as to whether 
insured attempting to aid mad dog must reasonably expect to be bitten, held proper- 
ly refused. 

: The requested instruction told jury that term “injury through acci- 
dental means,” as used in policy of insurance, did not mean every accident- 

al injury, but that in one sense anything that happens might be said to be 

accident, but in the sense in which the term was used in policy it was to 

be taken as meaning an event which proceeds from an unknown cause or 

as an unusual effect of a known cause, and therefore unexpected, so that, if 

the injury alleged to have been sustained by insured was to be expected as 

a result of acts which he was performing at the time, recovery could not 

be had. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

4, INSURANCE. 

Instructions in action on accident policy to recover for death of insured bitten 
by mad dog sufficiently covered question as to whether death was accidental. 

The jury were instructed that if they found that insured suffered a 
mental and physical shock and fright from the attack and bite of dog, and 
that said fright and shock caused his death directly independently and ex- 
clusively of all other causes, their verdict should be for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

6. INSURANCE. 

Matter of contributing disease, where insured was bitten by mad dog, was 
suficiently covered by instructions that plaintiff suing on accident policy must 
prove that bodily injury resulted directly in death without other independent 
cause. 

The court also instructed the jury to the effect that if they were in 
doubt whether death of insured was due to alleged injury, if any, or to heart 
disease, if any, that verdict must be in favor of defendant, which in- 
struction was more than favorable to insured, in that the true rule is that 
case need only be established by a preponderance of the evidence. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

7. INSURANCE. 

Instructions in action to recover on accident policy for death of insured bitten 
by mad dog respecting fright not proximately caused by bodily injury held 
properly refused as inviting speculation. 

Instructions were to the effect that recovery could not be had on policy 
in case fright not proximately caused by bodily injury contributed to death 
of insured in any degree, so as to prevent recovery if jury could separate 
the fright of mad dog from fright of its bite and find that insured was 
frightened partly by the dog and partly by its bite. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

Appeal from the District Court of the United States for the Northern Di- 
vision of the Northern District of California; Frank H. Kerrigan, Judge. 

Action by Mary §S. Griner against the Fidelity & Casualty Company of New 
York. Judgment for plaintiff, and defendant appeals. 

Athrmed. 

Chickering & Gregory, Evan Williams, Donald Y. Lamont, and Stephen R. 
Duhring, all of San Francisco, Cal., for appellant. 

_ Edward J. McCutchen, John T. Pigott, and Harris K. Lyle, all of San Fran- 
cisco, Cal., and H. B. Churchill, of Santa Rosa, Cal. (McCutchen, Olney, Man- 
non & Greene, of San Francisco, Cal., of counsel), for appellee. 

Before Rudkin and Wilbur, Circuit Judges, and Norcross, District Judge. 

Wi.sur, Circuit Judge. 

Oliver T. Griner, a dentist aged sixty years, was insured by an accident 
policy of the appellant. He was bitten by a mad dog belonging to him and died 
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within an hour and a half thereafter. The appellee, his widow, sued on the 
policy, and the appellant insurance company defended on the ground that decedent 
did not die as a result of bodily injury sustained through accidental means which 
resulted directly and independently and exclusively of all other causes in death, a 
condition fixed by the terms of the policy as that insured against. The widow 
recovered judgment, and the insurance company appeals. 

[}, 2] The substance of the appellant’s claim is that the evidence shows that 
the deceased had some organic disease which contributed to the resulting death, 
in which event it must be conceded that there can be no recovery by reason of the 
fact that in such case the injury was not the sole cause of death. In considering 
the case on appeal we must accept the testimony which supports the verdict, if 
substantial, and reject the evidence to the contrary; such issues having been de- 
termined by the jury. Consequently, we must assume that the deceased was in 
perfect health so far as known at the time he was bitten by the mad dog, as 
evidenced by his activities and mode of life, and as shown by medical testimony. 
There is no difficulty in the case until we come to consider the testimony of 
medical experts. All agree that the dog bite caused the death of decedent, the 
only difference is as to whether such a bite could cause a death in so short a 
time without some other superinducing cause such as a diseased condition of the 
circulatory system. On this point the medical experts disagree, and we are bound 
to accept those opinions favorable to the verdict. All the medical testimony is to 
the effect that the death of the decedent was caused by angina pectoris and _ that 
this condition resulted from fright induced by the dog bite. In short, that the dog 
bite was the proximate cause of death, and that heart and circulatory convulsions 
known as angina pectoris, the manner of it. Upon such testimony there is a clear 
right of recovery so far as the cause of death is concerned, unless pre-existing 
disease was a contributing cause. The difference in the medical testimony is as to 
whether death would have resulted even from angina pectoris induced by fear, 
unless the decedent had some organic disease. The appellee not only introduced 
medical testimony to show an absence of disease but also a large amount of 
testimony to show that the decedent was able to do and did things by way of 
exercise and exertion, which, if he had organic disease causing angina pectoris, 
would have caused definite symptoms known as angina pectoris, which the doctors 
describe as a symptom complex, or at least some of them. No such symptoms 
were exhibited by the deceased. 

[3] It is claimed by the appellant that there is not a sufficient showing that the 
death resulted from accidental means. That is to say, as we understand it, the 
claim is that the decedent may have expressly or impliedly invited the mad dog to 
bite him, and that the burden is on the appellee to negative that possibility. This 
burden is sufficiently met by showing that the decedent was a man of ordinary in- 
telligence and that he believed that the dog was mad, and that he did not desire 
to die, and died because he was afraid he would die as a result of the bite. On 
this subject an instruction, No. 13, was requested by appellant and refused as 
follows: 

“You are instructed that the term ‘injury through accidental means,’ as used 
in the policy of insurance under consideration, does not mean every ‘accidental in- 
jury.’ In one sense, anything that happens may be said to be an ‘accident.’ But in 
the sense in which the term is used in this policy, it is to he taken as meaning ‘an 
event which proceeds from an unknown cause, and therefore unexpected.’ You 
are therefore instructed that if the injury alleged to have been sustained by Mr. 
Griner was to be expected as a result of the acts which Mr. Griner was perform- 
ing at the time, your verdict must be against the plaintiff: and in favor of the 
defendant.” 

[4] By this instruction the jury were invited to speculate as to whether a man 
attempting to aid a mad dog which had been securely tied in his garage must 
expect, or reasonably expect, to be bitten by the dog. In view of the caution 
exercised by the decedent in wearing buckskin gloves when he visited the dog and 
his evident fear of contracting rabies, we think the general instructions given by 
the court sufficiently covered the legal question without the special invitation to 
speculate on such a subject as the possibility that the decedent may have been care- 
less in handling the dog. There is no evidence of such carelessness. 

The jury were instructed as follows: 
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“If you find that Dr. Griner suffered a mental and physical shock and fright 
from the attack and bite of the dog, and that said fright and shock caused Dr. 
Griner’s death directly independently and exclusively of all other causes, your 
verdict shall be for the plaintiff.” 

[5] It is claimed that this instruction assumed that the decedent was attacked 
and bitten by the dog and omitted the requirement that the injury must be the re- 
sult of accidental means. These objections were not called to the attention of the 
trial court and for that reason cannot be considered here. Sacramento Sub. F. L. 

_y. Loucks (C. C. A.) 36 F.(2d) 921; Sacramento, etc. v. Weber (C. C. A.) 

F.(2d) 514. 

We do not decide whether there could be a recovery if there had been no bite, 
and hence do not enter into a discussion of that subject invited by the parties who 
cite and discuss the case of McGlinchey v. Fidelity & Cas. Co., 80 Me. 251, 14 A. 
13, 6 Am. St. Rep. 190, on the subject of death from fright alone. 

[6] The matter of contributing disease is sufficiently covered by the instruc- 
tions given that the plaintiff must prove by a preponderance of the evidence that 
the bodily injury resulted directly in death, that no independent cause contributed 
to said death, that the death was caused exclusively by said bodily injury, and 
that it was not enough for the plaintiff to prove that the death of Dr. Griner was 
a direct result of the injury, “but the burden is also upon her to prove that dis- 
ease did not contribute to said death.” The court also instructed the jury as 
follows: 

“The court further instructs you that, if you are in doubt whether the death 

of Dr. Griner was due to the alleged injury, if any, or to heart disease, if any, 
your verdict must be in favor of the defendant.” 
' This instruction is too favorable to the appellant, as it requires a decision in 
its favor in case of doubt, whereas the true rule is that theretofore stated in the 
instructions which required plaintiff to establish her case by a preponderance of 
the evidence. We hold, therefore, that it was not error to reject the appellant’s 
proposed instructions 15, 17, 18, and 19 covering the same ground. 

[7| The appellant complains of the refusal to give its instructions Nos. 21 
and 22. These instructions are substantially the same, and we therefore quote in- 
struction No. 21 only, as follows: 

“I charge you that if you believe from the evidence in this case that fright 
not proximately caused by bodily injury contributed to the death of Mr. Griner in 
any degree whatsoever, it is your duty to find a verdict against the plaintiff and in fa- 
vor of the defendant The Fidelity and Casualty Company of New York.” 

That is, the jury was to be thereby instructed that if it could separate the 
fright of the mad dog of its bite, and find that the decedent was frightened partly 
by the dog and partly by its bite, there could be no recovery. It is argued by the 
appellant in this connection that the evidence shows that the decedent was worried 
over the dog and that his fear or fright was generated by that condition before he 
was bitten, and that this anticipatory fright was merged into and formed a part of 
the greater terror inspired by the bite and consequently there can be no recovery 
under the terms of the policy. It would seem to be a sufficient answer to this argu- 
ment to point out that the decedent actually went out to look after the dog believing 
that it was mad. Furthermore, it must have been apparent to the jury that the fear 
or terror of the decedent which caused his death was inspired by the belief that he 
had been inoculated with a virus that produces death in a most distressing form. A 
death which is inevitable unless Pasteur’s attenuated virus is available for admis- 
tration. 

We think these instructions, Nos. 20 and 21, requested by appellant, invited 


speculation upon the sources of decedent’s fright not shown by the evidence and 
wert properly refused. 


[8, 9] During the trial the court struck out certain opinion evidence given by 
Dr. Craig, appellee’s witness, on the ground that he based his opinion upon hearsay 
evidence acquired after the death of decedent and upon evidence not before the 


jury. It is claimed that the error in admitting the evidence over appellant’s ob- 


jections was not cured by the order striking the evidence out. This position 
cannot be maintained. The general rule, to which there are few exceptions, is 
that the striking out of evidence cures the error in its admission. 


i Pennsylvania 
Co. v. Roy, 102 U. S. 451, 26 L. Ed. 141. 


Furthermore, it appears from the whole 
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case that Dr. Craig based his opinion upon substantially the same facts given in 
the hypothetical questions submitted to other experts. 

On cross-examination by appellant, Dr. Craig was questioned and answered as 
follows: 

“Q. Doctor, on what do you base that last statement of yours? Witness. A. 
A few years ago Dr. Fearn’s wife died here in Lakeport. It was a question of 
what caused her death. They had an autopsy done in San Francisco by a specialist 
there and I was told that there was nothing found in the heart at all that would 
lead us to believe that it was angina, but the death certificate was signed angina 
pectoris.” 

[10] The appellant, who had elicited the answer, thereupon moved to strike 
out the answer as hearsay. The witness was asked to give his reason for an 
opinion expressed by him. He did.so. The motion was properly denied. When 
that opinion was later on stricken out, all reasons given therefor might well have 
gone out with it, so far as they were not statements of fact with reference to the 
decedent’s condition; but the appellant did not at that time again call the attention 
of the court to this statement of the witness to which it now objects, nor then 
ask to have it stricken out. 

Judgment affirmed. 

MISSOURI STATE LIFE INS. CO. v. ROPER. No. 5922. 
Circuit Court of Appeals, Fifth Circuit. Nov. 28, 1930. 
44 Federal Reporter (2d) 897. 
1. INSURANCE. 

Beneficiary seeking to recover under double indemnity provision of life policy 
on ground death resulted solely from external, violent, and accidental means has 
burden of proof. 

(For other cases, sce Insurance, Dec. Dig. § 646[8].) 

2. INSURANCE. 

Death by shooting may be “accidental” within double indemnity provision of 
life policy, unless insured was aggressor, and should have anticipated bodily in- 
jury resulting in death. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

4. INSURANCE. 

Inference arises from fact of death through external and violent means that 
death was accidental within double indemnity provision of life policy. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

INSURANCE. 

Whether death of insured under life policy resulting from being shot 
accidental within double indemnity provision held for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from the District Court of the United States for the Northern District 
of Alabama; William I. Grubb, Judge. 

Action by Bessie E. Roper against the Missouri State Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Jelks H. Cabaniss and Gerry Cabaniss, both of Birmingham, Ala. (Cabaniss, 
Johnston, Cocke & Cabaniss, of Birmingham, Ala., on the brief), for appellant. 

Borden Burr, of Birmingham, Ala. (Benners, Burr, McKamy & Forman, of 
Birmingham, Ala., on the brief), for appellee. 

Before Bryan and Walker, Circuit Judges, and Holmes, District Judge. 

Bryan, Circuit Judge. 

This is an action at law on three life insurance policies aggregating $10,000, 
each of which contained a clause providing for double indemnity in the event the 
death of the insured should result solely “from bodily injuries effected directly 
from external, violent and accidental means.” There was a verdict and judgment 
in favor of appellee, who was the wife of the insured and the beneficiary named 
in the policies, not only for the principal amount represented by the face of the 
policies, but also for $10,000 provided as double indemnity. Appellant concedes 
that judgment was properly entered against it for $10,000, the face of the policies, 
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but takes this appeal on the ground that the court erred in refusing to charge the 
jury at its request that under the evidence no recovery could be had under the 
double indemnity provision. 


It is undisputed that the sole cause of the death of the insured was a gunshot 
wound. The insured, Grady C. Roper, was a physician employed by the Southern 
Coal & Coke Company at its plant in Boothton, Ala. At the time of his death, 
Dr. Roper was living in a house next door to that occupied by Chelsea C. White, 
who kept the company’s commissary. Earl Lee was living in a house also next 
to White, but on the opposite side from Dr. Roper. Lee testified for appellee‘ that 
about 11 o’clock on the night of September 15, 1929, Dr. Roper called to him, 
“Come here quick; Mr. White has shot me;” that as soon as he could dress he 
went over to White’s house, where he found Dr. Roper holding and _ striking 
White with his fist; that White had in his hand a short range pistol shotgun; that 
Dr. Roper seemed to be weak, and had been shot in the abdomen; that there were 
no signs of White having been struck, and Dr. Roper had no weapon in his hands 
or about his person, except a small penknife fastened to his watch chain; that he 
carried Dr. Roper to the hospital in his car; that “Dr. Roper gave no evidence of 
being drunk. I smelled no liquor on him and he was perfectly sober.” With this 
evidence appellee rested her case. White was called as a witness for appellant, 
but, as he was then under indictment for the murder of Dr. Roper, refused to 
testify. By stipulation of counsel, it was agreed that White, had he become a wit- 
ness, would have testified to the following effect: About 9 o’clock at night a man 
named Lacey came to my house. He had been drinking heavily, and in a few 
minutes became unconscious. I called Dr. Roper; he came over and at my re- 
quest examined Lacey. Dr. Roper said that Lacey was simply dead drunk, and 
then asked for a drink of whiskey, which I gave to him. Each of us had three 
drinks according to my recollection. Dr. Roper commenced quarreling with me, 
claiming I had overcharged him at the commissary. We had words back and 
orth, and he called me a robber. I then asked him to leave my house, but, in- 
stead of doing so, he cursed me and struck me in the face. The blow knocked me 
back against a table on which was a small four-ten gun. When I fell against the 
table, I picked up the gun and pointed it toward Dr. Roper and told him if he 
came any closer to me I would shoot. He continued to advance on me. With the 
gun pointed at him, I again warned him that, if he came any closer, I would shoot, 
hut he refused to obey my warning, rushed at me, and when he did I pulled the 
trigger and shot him. Then Dr. Roper struck me again and knocked me down, 
using his fists. We were still fighting, and he was beating me badly, when Mr. 
Lee came in and stopped him and took the gun away from me. I did not shoot 
Dr. Roper until I had my back against the wall and had twice warned him to stop, 
and that if he did not stop I would shoot. Under the stipulation, appellee was 
given the right to impeach the statement attributed to White, and witnesses called 
on her behalf in rebuttal testified that White made statements to the effect that 
Dr. Roper cursed him but did not strike him or attempt to do so until after he 
had been shot. There was further rebuttal testimony to the effect that White 
bore no sign of having been struck in the face, and that there was no indication of 
chairs having been turned over, furniture disarranged, or of a fight having oc- 
curred in White’s house; that Dr. Roper’s reputation was that of a sober, peace- 
able citizen; that immediately after the shooting White’s manner and appearance 
was that of a man who had been drinking; and that he had the reputation of 
being irritable and quarrelsome when drinking. Mrs. Roper testified that she had 
been absent from home over two months at the time her husband was killed, but 
when she returned after his death she took up the charge tickets at the commissary 
and paid the bill, thus indicating that Dr. Roper could not have known whether he 
had been overcharged at the commissary. 


[1-5] Appellant admits that White’s proposed testimony was so successfully 
and thoroughly impeached that the jury were justified in rejecting it outright, but 
contends. nevertheless that appellee failed to carry the burden of proof by showing 


that death of the insured resulted from accidental means. The argument is that 
the proof stands just as it would if appellant had offered no evidence, and that, 
when so considered, appellee has not met the burden of proof, because she failed 
to prove that the insured was not the aggressor in his physical encounter with 
White. The burden was on appellee to prove that the death of the insured re- 
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sulted solely from external, violent, and accidental means. That the means of 
death were external and violent is conclusively shown by the character of the in- 
jury. Death was also accidental within the meaning of the policy unless the in- 
sured were the aggressor, and as a reasonably prudent man should have anticipated 
bodily injury resulting in death to himself. Travelers’ Life Insurance Co. vy. Me- 
Conkey, 127 U. S. 661, 8 S. Ct. 1360, 32 L. Ed. 308; Occidental Life Insurance Co. 
‘vy. Holcomb (C. C. A.) 10 F.(2d) 125. Much is said in argument about the pre- 
sumptions of law against suicide and murder. Neither suicide nor murder will 
be presumed from the mere fact of a violent death, Travelers’ Insurance Co. y. 
McConkey, supra; and the inference therefore arises that such death was acci- 
dental. There is here no question of suicide, and, when appellee rested her case 
in chief, there was no proof of murder or of an intentional killing by White. 
Roper’s statement or exclamation to Lee that White had shot him was consistent 
with the theory of accident. The fact that after he was shot Roper struck, or 
attempted to strike, White forms no basis for an inference that before he was 
shot Roper was the aggressor, but is consistent with the reasonable belief that he 
was resenting an unprovoked attempt to take his life, or was trying to prevent 
White from escaping. White’s supposed admission that he intentionally shot the 
insured, and supposed claim of self-defense, were introduced by appellant, but it 
was open to the jury to reject all or any part of the testimony attributed to him. 
Appellant cannot very well rely on a statement which it admits the jury were at 
liberty to disregard. We are therefore of opinion that a prima facie case for ap- 
pellee was made out by evidence in chief adduced on her behalf. The jury might 
well have believed, as they doubtless did, that White intentionally shot the insured, 
and at the same time have rejected the claim of self-defense. Although the killing 
was intentional on White’s part, it could still have been accidental as to the insured. 
Moreover, the rebuttal testimony was sufficient to authorize the jury to find that 
the insured was not the aggressor. It was open to the jury to find from the evi- 
dence as a whole that Dr. Roper went into the home of his next door neighbor 
White in response to a call for his professional services; that he was a law-abiding 
citizen, and was sober at the time he was killed; that White was drinking and 
was quarrelsome when in that condition; and that there was no indication from 
the appearance of White or the condition of his house that Dr. Roper had been 
the aggressor in a fight. It is not unreasonable to believe that an unarmed, sober, 
peaceable, prudent man would not have made or continued an assault upon a 
drunken, quarrelsome man who was armed with or had at hand a deadly weapon. 
The conclusion is that it was not error to submit to the jury the question whether 
the death of the insured was the result of accidental means within the meaning 
of the policy of insurance. 
The judgment is affirmed. 


INTER-OCEAN CASUALTY CO. v. SCRUGGS. 8 Div. 114. 
Court of Appeals of Alabama. Nov. 11, 1930. 
Rehearing Denied Noy. 25, 1930. 

131 Southern Reporter 549. 


1. INSURANCE. 

In health and accident policy, captional words, “Death Benefit at Beginning 
$500,” held part of contract. 

After certain introductory matters, such as name and description of 
policy involved, and name, address, and date of incorporation of insurer, 
policy contained following words, in nature of index or epitome of con- 
tents: “Monthly Benefits $30.00. Maximum Monthly Benefits $60.00. 
Death Benefit at Beginning $500. Maximum Death Benefit $1,000.” 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

2. INSURANCE. 

Policy contemplating “death benefit at beginning $500.00,” if accident caused 
loss within 30 days, did not mean that $500 death benefit was inoperative until 
30 days after policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

3. INSURANCE. ; 

On front page of accident and health policy, general captional provisions in 
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nature of index or epitome of contents should be construed with detailed pro- 


visions. 
(For other cases, see Insurance, Dec. Dig. § 146[2].) 
4, INSURANCE. 

Insurance contracts should be construed as whole. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
5. INSURANCE. 

General words in insurance policy should be restricted, when special or par- 
ticular provisions disclose intention to that effect. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

6. INSURANCE. 

Rule that insurance contracts must be construed most strongly against insurer 
applies only where language is ambiguous and susceptible of two reasonable con- 
structions. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

7. INSURANCE. 

Captional words, “Death Benefit at Beginning $500,” construed with other 
provisions of policy, held not to include $500 benefit for death from disease; such 
henefit being provided elsewhere. 

Section A of policy involved insured against accidental injury, if re- 
sulting in loss within 30 days after accident, thereby indicating that cap- 
tional words meant only that death benefit for accidental death existed 
from effective date of policy, and was payable if such death occurred 
within 30 days after accident. Section K provided for death benefit where 
death resulted from disease, such as that which caused death of insured, 
for which present action was brought. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

Appeal from Circuit Court, Madison County; Paul Speake, Judge. 

Action on a policy of insurance by Henrietta Scruggs against the Inter-Ocean 
Casualty Company. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Certiorari denied by Supreme Court in Inter-Ocean Casualty Co. vy. 

131 So. 551, 

Cooper & Cooper of Huntsville, for appellant. 

Brickell & Johnston, of Huntsville, for appellee. 

BRICKEN, P. J. 

Appellee, Henrietta Scruggs, sued appellant, Inter-Ocean Casualty Company, 
upon a policy of insurance issued by appellant to Calvin Scruggs, husband of ap- 
pellee. The policy provided indemnity for loss of life, limb, limbs, sight, or time 
by accidental means, and for loss of time and death from sickness not caused by 
accidental means, subject to certain limitations which we shall presently point out. 

The front page of the policy, so far as pertinent to the questions now involved, 
appears substantially as follows: 

“The Improved “Ten Pay’ Special Policy. 

“This policy provides indemnity for loss of life, limb, limbs, sight or time 
by accidental means and for loss of time and death from sickness as herein 
limited and provided. 

“Class 
“AA 
“Protection. 
“Inter-Ocean 
Casualty Company 
“Executive Offices Cincinnati, Ohio. 
“Incorporated under the laws of the State of 
Indiana 


“Founded 1903 
(Hereinafter Called The Company) 


“Monthly Benefits $30.00 Death Benefit 
at Beginning $500 
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“Maximum Monthly Maximum Death 
3enefits $60.00 Benefit $1,000 
“Does hereby insure 
“Calvin Scruggs 
(Hereinafter called the Insured) 
“Section ‘A’. 

“Against the effects of bodily injuries caused directly, solely and independently 
of all other causes, by external, violent and accidental means, which bodily in- 
juries, or the effects thereof, shall not be due directly or indirectly to any mental 
cr physical defect or infirmity, and which shall within thirty (30) days from the 
date of the accident result in a loss as provided in Section ‘B’ or ‘C’ or in con- 
tinuous disability as provided in Section ‘D’ (suicide or any attempt thereat not 
covered) and against disability and death from illness that is contracted and has 
its beginning after thirty (30) days from date this policy is issued or more than 
thirty (30) days from date of last reinstatement as provided in Sections ‘G,’ ‘H’ 
and ‘K’ hereof.” ; 

Next thereafter follow separately lettered sections, commencing with the 
letter B and extending through the letter Q, containing provisions setting forth 
in great particularity the risks insured against, and other terms and provisions. 

Under section B, which it will be noted is specially referred to in section A, 
is set forth the amounts to be paid for certain accidental injuries, as the loss of 
eyes, hands, and feet, and the provision: “For loss of life—$500.00.” 

Section C states that, when death results from an accident under certain 
limited circumstances (while riding as a fare-paying passenger within the inclosed 
part of a railway passenger train, street or interurban car, provided by a common 
carrier for the exclusive use of passengers), the amount payable for loss of life 
under Section B, namely $500, shall be doubled, that is, it shall be $1,000; and sec- 
tion C further states that, when total disability results from an accident under the 
limited circumstances mentioned, the amount payable to the insured during the con- 
tinuance of the disability shall be double the amount payable as for total disability 
resulting from an accident occurring otherwise than under the limited circumstances 
mentioned. 

Section D provides the amount payable for total disability resulting from an 
accident occurring otherwise than under the limited circumstances stated in sec- 
tion C, and the amount so provided in section D, is the sum of $30 per month 
during the continuation of the disability. If the disability should result from an 
accident under the limited circumstances stated in section C, then the provisions 
of section D would become operative and entitle the insured to double the amount 
of the ordinary indemnity. This would be the sum of $60 per month. 

Summed up, the net result of the provisions just mentioned is: (1) For total 
disability as the result of an accident occurring otherwise than under the limited 
circumstances stated in section C, the insured would receive “Monthly benefits (of) 
$30, while total disability existed.” (2) For total disability as the result of an 
accident occurring under the limited circumstances stated in section C, the insured 
would receive ‘Maximum monthly benefits (of) $60,” while total disability existed. 
(3) For death resulting from an accident otherwise than under the limited cir- 
cumstances stated in section C, the beneficiary should receive the sum of $500. As 
we shall hereinafter point out, it is this item that is intended to be described by 
the caption “Death benefit at beginning $500.” (4) For death resulting from an 
accident under the limited circumstances stated in section C, the beneficiary should 
receive $1,000. 

It should be stated that the foregoing summary of the provisions of sections 
A, B, C, and D mentioned is not intended as an interpretation of those provisions 
in respect of every question that might conceivably arise as to their meaning, but 
is intended as a statement of their meaning only as pertinent in determining the 
construction and effect to be given the words “Death benefit beginning $500,” ap- 
pearing as a captional statement on the face of the policy, just underneath the 
words “Inter-Ocean Casualty Company.” 


The evidence showed without dispute that the insured died of natural causes 
pneumonia; and that he did not die as the result of an accident. 


The learned trial judge was of the opinion that the captional words: “Death 
Renefit at Beginning—$500,” constituted a part of the contract; that, to use his 
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words (appellee’s brief), “as the death benefit for loss of life by accident does 
not arise by the terms of section ‘A,’ except after (such) 30 days (from the 
date the policy became effective) this clause or contracted sentence must mean 
(certainly may mean) that the death benefit for death by disease is not postponed 
for the thirty day period * * * but is in effect from the beginning; that the policy 
was thus susceptible of two reasonable constructions; and that applying the well 
known rule that under such circumstances that construction should be adopted 
which is most favorable to the insured, the beneficiary should be entitled to $500, 
for the death of insured from natural causes.” 

[1] We have no doubt that the words, “Death Benefit from beginning—$500,” 
were a part of the contract. Any reasonable person would regard that statement 
as a part of the contract. 

[2] We are of the opinion, however, that the learned trial judge misappre- 
hended the effect of section A of the policy in supposing that the death benefit 
of $500 provided would not arise until after the expiration of 30 days from the 
time the policy became effective. It is obvious that indemnity for accidental death 
for the amount of $500 arose immediately upon the completion of the contract— 
“from the beginning’—and the 30-day provision in section A with reference to 
such indemnity had to do, not with the time when the coverage should become 
effective, but with the time within which death must ensue after the accident in 
order for the indemnity to be payable. 

[3] The captional provision “Monthly benefits $30,” “Maximum monthly 
benefits $60,” “Death Benefits at beginning $500,” and “Maximum death benefit 
$1,000,” cannot be construed alone. We do not understand them to have a meaning 
separate and apart from, and disconnected from, the other provisions of the con- 
tract. They are general words, in the nature of an index of the policy’s contents, 
and it is obvious that they are intended as mere epitomes or general designations of 
the detailed provisions of the policy; and, as such, they should be construed with the 
detailed provisions of the policy, which they epitomize. 

[4] Insurance contracts should be construed as a whole. Mutual Life Ins. 
Co. of New York v. Lovejoy, 201 Ala. 337, 78 So. 299, L. R. A. 1918D, 860; Lee 
. Southern Life & Health Ins. Co., 19 Ala. App. 535, 98 So. 696. 

[5,6] The meaning of general words should be restricted when it is evident 
from the special or particular provisions of the contract that they were not in- 
tended to have the broad signification of which they are conceivably susceptible 
when standing alone. And, while it is practically everywhere the accepted rule 
that contracts of insurance must be most strongly construed against the insurer, 
this rule cannot be pressed to the extent of adopting a construction that is un- 
reasonable. Its applicability is limited to those cases where the language of the 
palicy is ambiguous and is susceptible of two reasonable constructions. 

\s we have pointed out above, there was a death benefit of $500 from the be- 
ginning—meaning from the date on which the policy became effective. But it was 
a death benefit to be paid only for accidental death occurring within 30 days after 
the accident, and this irrespective of whether the accident occurred before or after 
the expiration of 30 days from the time the policy became effective. 

[7] We hold that the captional statement “Death benefit at beginning $500,” 
when properly construed in connection with the other provisions of the policy, did 
not mean nor include a death benefit of $500, where death resulted from disease 
or illness, but meant that there was a death benefit from the effective date of the 
policy as for accidental death, when such accidental death occurred within 30 days 
after the accident. Therefore the court erred in its rulings permitting a recovery 
of the sum as for the death of the insured. 

[t should be noted that by section K of the policy there was a provision that 
there should be a death benefit of $25 for death resulting from disease or illness, 
and appellant concedes that appellee is entitled to recover this amount. 

For the errors noted, this cause is reversed and remanded. 

Reversed and remanded. 
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INTER-OCEAN CASUALTY CO. v. SCRUGGS. 8 Div. 264. 
Supreme Court of Alabama. Dec. 18, 1930. 
131 Southern Reporter 551. 
1. INSURANCE. : 

Accident and health policy, providing for $500 death benefit where death 
results from accident, /ield not to confer such benefit where death is caused by 
sickness. ‘ 

Policy in question insured against bodily injuries caused by accident 
which resulted in loss to extent of benefits provided in subsequent sec- 
tions, and also insured against disability and death from illness, as pro 
vided in two specified sections relating only to sick benefits, and, in 
another section, for fatal sickness and funeral benefits. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

2. INSURANCE. 

That benefit, under accident and health policy, was called funeral benefit, and 
was deemed inadequate as death benefit, could not enlarge stipulated liability, or 
authorize death benefit not provided for. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

3. INSURANCE. 

Insurance policies are construed most strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Certiorari to Court of Appeals. 

Petition of Henrietta Scruggs for certiorari to the Court of Appeals to 
review and revise the judgment and decision of that court in Inter-Ocean Co. y. 
Scruggs (8 Div. 114) 131 So. 549. 

Writ denied 

Brickell & Johnston, of Huntsville, for petitioner. 

Cooper & Cooper, of Huntsville, opposed. 

Foster, J. 

[1] Petitioner urges that the Court of Appeals has not properly interpreted 
the contract of insurance in holding that, for death due to sickness not the 
result of accident, the liability should extend to the full amount of $500. She 
admits that a proper interpretation was given the clause providing for such 
amount in event of death by accident, provided such death occurred within 
thirty days after the accident, though the accident and death may have occurred 
within thirty days after the issuance of the policy. But petitioner contends that 
the policy also means that, if death results from sickness begun after the expira- 
tion of thirty days from the issuance of the policy, there is likewise a death 
benefit of $500. But we are not in agreement with petitioner in this respect. 

The policy insures against bodily injuries caused by accident which shall 
result in loss to the extent of the benefits provided in sections B, C, and D. 
Section B provides for “Accident Benefits” so named. .Section C provides for 
total disability due to accident. It also insures against disability and death 
from illness begun after thirty days from its issuance, as provided in sections G, 
H, and K. Sections G and H contain sick benefits only. Section K is for 
“Fatal Sickness and Funeral Benefits.” So that, if the insured shall die after 
three months on account of illness begun as stated, this benefit is only $25; if 
after six months, $50; and after twelve months, $100. 

[2] It is named a funeral benefit. But, because so named, and because it is 
thought to be inadequate as a death benefit, that argument cannot have the effect 
of enlarging the amount of the stipulated liability. Suppose it is only a funeral 
benefit, it is the only benefit stipulated in the contract resulting from death 
occasioned by sickness not caused by an accident. 

[3] While insurance policies are construed most strongly against the insurer, 
which is supposed to draft its provisions, if the language is unambiguous, there 
is no occasion for construction. The policy in its nature may be termed an acci- 
dent and health policy, such as is discussed in 6 Cooley’s Briefs on Insurance 
(2d Ed.) p. 5277 et seq. It is similar in many respects to the case cited by that 


author of Phillips vy. Duluth Casualty Ass’n, 140 Minn. 245, 168 N. W. 9, 10. But 
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the points of difference seems to us to be controlling in the proper interpretation 
of the respective policies. 

In the Phillips Case, supra, the provision for death from sickness is that it is 
subject to the provisions contained in the second, third, and fourth pages thereol 
(but those provisions are stated not to have any bearing upon that aspect of the 
liability we are now discussing), and in the same clause it is provided that the 
benefits are stipulated to be in the following table. The table which follows is 
headed: “Table of Benefits,” and contains, among others, “Death Benefit $100.00.” 
There is nothing to indicate that this table does not apply alike to disability and 
death occasioned by sickness as well as by accident, whereas the policy we are 
considering is made to contain different sections fixing the liability for disability 
or death due to accident and such liability due to sickness not the 
accident. 

In that case it is further said that, “if the company did not wish such con- 
struction put upon its language it could have avoided it by the use of a few plain 
vords and not having done so it should pay the death benefit.”. We think that in 
this case the policy uses those “few plain words,” not contained in that one. 

Petitioner argues that the languages of section Q and agreement No. 7 
shed light upon the question. We admit that they concede that under certain 
circumstances there is a liability for disability and death caused by sickness of a 
nature not excepted. Those provisions create no such liability. That is other- 
wise provided, which they recognize, and which we have shown is clearly stated 
in the ef The extent of that liability is not affected by section Q or agree- 
ment No. 

We agree with the opinion of the Court of Appeals, but 
insistence of counsel for petitioner, we have 
foregoing additional observations. 

Writ denied. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


result of 


, on account of the 
thought it proper to make the 
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Supreme Court of Arizona. Dec. 23, 1930. 
294 Pacific Reporter 285. 
INSURANCE 
Evidence held insufficient to make jury question as to company’s ratification 

of agent’s alleged oral contract to provide accident insurance. 

Plaintiff was member of partnership working mining claim, and, 
talking with agent about insurance, told agent he wanted insurance 
against accident. Agent stated he could provide such insurance, but 
merely had two liability policies transferred, one to plaintiff and one to 
another partner, and instructed them to keep separate time books and, in 
other partner’s time book, to have plaintiff listed as employee. The com- 
pany’s general agents were not told of this, and the 


only evidence of 
ratification was that auditor visited mining claims and examined time 
books 


(For other cases, see Insurance, Dec. Dig. § 668[2].) 

Appeal from Superior Court, Cochise County; Albert M. Sames, Judge. 

Action by William H. Hughes against the Southern Casualty 
From a judgment for plaintiff, defendant appeals. 

Reversed and remanded, with direction to dismiss. 

Sutter & Roche, of Bisbee, for appellant. 


Frank E. Thomas, of Bisbee, for appellee. 
MCALIsTER, J. 


William H. Hughes brought an action against the Southern Casualty Com- 
pany, a corporation, to recover $5,000 on a contract of insurance alleged to have 
been entered into on or about August 23rd, 1923, and from a judgment in his 
favor for the full amount asked for the defendant has appealed. 

The case is before the court a second time, the decision in the former appeal 
being reported in 33 Ariz. 206, 263 P. 584. The pleadings and the evidence are 
practically the same as in that proceeding. The complaint has not been changed 


Company. 
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and the answer raises all the defenses it did then, except those attackiny the 
sufficiency of the complaint, and also some new ones which it is not necessary to 
state. 

The action then, as now, was based upon an oral contract of insurance and 
it was held that an insurance company, though it fails to comply with the pro- 
visions of the statute requiring it to file copies of the forms of its policies which 
must include certain provisions and exclude others, “may not set up in defense 
that it was not authorized by law to make such contract” when sued for damages 
upon one made by it which has been fully performed by the other party. There- 
upon, the sufficiency of the evidence to show that the contract sued on had been 
either entered into or later ratified by the defendant was considered, the question 
having been raised by an assignment based upon the court’s refusal to direct a 
verdict for defendant, and the record in that appeal disclosed that if such contract 
did become binding upon the company this result followed from the subsequent 
ratification by it of the acts of its representative in Bisbee, one I. W. Wallace, 
in making it. 

It further appeared, however, that Wallace was merely an agent with power 
to solicit business, take applications and collect premiums, but without authority 
whatever to issue policies, and that the court, notwithstanding this fact, instructed 
the jury that an insurance agent having these powers could bind the company 
by his oral agreement to insure where the insured pays the premium to the 
agent at or about that time and causes the successive monthly installments of 
premium called for by the contract to be paid. This instruction was held 
erroneous since a mere soliciting agent has no power to bind an insurance com- 
pany even though it accepts the premium, unless it has knowledge, either express 
or implied, of the agreement, and it is not chargeable with knowledge acquired 
by its agent in matters not within the scope of his authority. 

[1] Under this state of the record it was clear that there was nothing to 
advise the court whether the jury reached its verdict as a result of this instruction 
or because it believed the insurance company had ratified the oral agreement 
Hence, the case was remanded for a new trial, and the record of that proceeding, 
which is now before us for review, discloses that this erroneous instruction was 
not given, but that the question whether the company ratified the alleged oral 
agreement prior to the accident was again submitted, and a proper disposition of 
the case, as we view it, requires only a consideration of the question of ratifica- 
tion. To determine whether the court’s action in placing it before the jury finds 
support in the record it is well to state briefly the facts relied on to constitute 
the alleged oral contract of insurance and necessary to set forth those claimed 
to show ratification of it. 

It appears that plaintiff and one William Shields were partners in a mining 
lease in the Warren district, and that in August, 1923, they took in two partners, 
F. N. Merrill and John Charon, who were operating a lease near theirs. After 
agreeing to consolidate their leases the four partners, according to plaintiff, 
dropped into the office of Wallace one afternoon to sign a working agreement, 
and while there the question of insurance came up. They had decided that they 
themselves should be insured against accident, and one of them said to Wallace 
that they wanted protection. He told them he could insure them, and after 
explaining the policy he could offer them stated, in answer to the inquiry of on 
of the partners whether all of them would be covered, that all would be except 
the foreman, Hughes, who thereupon remarked that he also wanted protection 
for himself and family, and that he would “go out and get some,” or, as one 
witness put it, “go up the street and get accident insurance.” Wallace, according 
to plaintiff, then said: “If you go strong enough I can insure you. You pay 
me one hundred dollars and six per cent. a month on the payroll, five dollars a 
day, for five thousand dollars.” When asked by one of the partners if he could 
do that, Wallace replied that he could. The proposition was accepted, and he 
then told Hughes that he would be covered when he went to work the following 
morning. 


Instead of issuing two new policies Wallace suggested, inasmuch as it would 
be a saving to them, that a policy that had been theretofore issued by the defend- 
ant in the name of Hughes and Shields on property they had worked out be 
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transferred to Hughes, and that one known as the “Banks-Jones lease,” which 
had been posted with Wallace for sale and transfer and was on property that 
had also been worked out and shut down, be transferred to Shields. This 
was agreed to, the transfer to Hughes being made on August 2, 1923, and the 
one to Shields on October 2, 1923. Upon receiving the policies from Phcenix, 
properly assigned, Wallace delivered them to the partners, and on the date of 
their expiration they were renewed, the Shields policy on November 8, 1923, in 
his name, and the Hughes policy on September 7, 1923, in his name. One of the 
policies insured Hughes and the other Shields “against loss from the liability 
imposed by law upon the assured for damages on account of bodily injuries or 
death at any time resulting therefrom suffered, or alleged to have been suffered, 
as the result of an accident occurring while this policy is in force by any employee 
or employees of the assured.” 

To protect the partners it was necessary, so Wallace informed them, that 
they be carried on the timebook as employees, and he directed them to keep 
two timebooks, one -for each policy or piece of ground, and on the Hughes time- 
book to carry as employees Shields, Merrill, Charon and any other they wished 
to, and on the Shields timebook, Hughes and such others as they desired. These 
directions were complied with, but in his letter to the Barr Agency of Phcenix, 
the general agents of the defendant company in Arizona, asking it to transfer 
the policies, Wallace failed to notify it of any of these facts. He merely requested 
attaching an endorsement on one policy changing it to read “Wm. Hughes” 
instead of “Shields and Hughes” as written, and one on the other so that it 
would read “Wm. Shields” in the place of “Banks-Jones,” the policies to remain 
the same in all other respects. And in the monthly reports of the payrolls ot 
Shields and of Hughes furnished the defendant after that for the purpose of 
advising it of the amount due under the six per cent. clause of their policies the 
names of none of their employees appeared, but only the total of their wages 
and the six per cent. thereof calculated. 

Premiums were paid only on two policies and wholly from partnership 
moneys, the plaintiff having made no advances therefor from his individual funds. 

On November 14, 1923, while these policies were in effect an accident occurred 
on the property operated by the partners in which plaintiff lost the sight of both 
eyes, and three employees, Zed Prater, one Escalante and one Valencia, were 
injured. Shields as employer reported the accident to the defendant and the 
four injured men demanded compensation of it, Shields signing each demand as 
witness. The defendant paid Escanlante and Valencia $21.12 each, and Prater 
$1,800, following the filing by him of an action against the four partners for 
$4,000. In settlement of the claim of plaintiff the defendant tendered him, on 
November 23, 1923, a check for $34.72, not then knowing, according to the 
testimony of the manager of the Barr Agency, that he was one of the partners 
and not an employee of Shields, but he refused it. Two months later the 
defendant wrote Shields stating that it had cancelled the policy standing in his 
name upon the ground that the partnership and not Shields was the real party 
insured, and that Hughes was a member of the partnership and not an employee 
thereof, facts it had no notice of when the policy was issued. 

Thereafter the plaintiff filed suit against the defendant and in his complaint 
alleged: 

“That on or about the 23d day of August, 1923, the plaintiff and defendant 
for a valuable consideration then expressed as hereinafter stated, entered into 
an oral agreement or contract for the insurance of the plaintiff from that date 
for the period of 1 year, and as evidence of said insurance thereby the defend- 
ant agreed with the plaintiff to issue to him an accident policy in writing and 
therein and thereby to protect him to the extent of $5,000 against death or any 
accident or injury to his person while engaged in the business of operating and 
working in such mine, as expressed and agreed to in said oral agreement or 
contract. That the plaintiff relying upon said oral agreement or contract of insur- 
ance, and the defendant did insure and intended to insure the plaintiff and the 
plaintiff thereupon paid to the defendant one hundred dollars in cash as demanded 
by the defendant and as he had agreed to do, and also paid to the defendant an 
additional sum, being a premium assessment of 6 per cent. per month as thereto- 
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fore agreed, on a basis of $5 per day, being the daily wages as agreed hy 
plaintiff and defendant in said oral agreement or contract. * * * Thai 
defendant has wholly failed to issue plaintiff said policy or any policy as 
so agreed as aforesaid.” 

In the trial the plaintiff did not contend, nor does it here, that the defendant 
was advised, when it issued the policy in the name of Shields, of the facts it 
assigned for cancelling it or of the existence of an oral contract insuring plaintiff 
against accident to himself, but he took the position, as he does now, that it 
learned of these later though prior to the accident, and that its act in retaining 
the premiums already paid without repudiating the contract made by its agent 
after gaining this knowledge constitutes a ratification. Before it may be held 
that the defendant ratified the oral contract of insurance it must of course be 
true that it knew before the plaintiff was injured that it had been entered into, 
and the testimony as to when the incident relied on to give this information 
occurred, namely, the check by defendant’s auditor, W. G. Flay, of the policies 
in the name of Shields and of Hughes, and the timebooks.in connection there- 
with, is decidedly conflicting. That in behalf of plaintiff places it about thre 
weeks prior to the accident and that in behalf of defendant two months subs: 
quent thereto. However, the jury’s verdict for the plaintiff shows that it accepted 
his version of the proposition, and since there is sufficient evidence to support 
this finding the case must be disposed of on the theory that it is true. 

It appears that Flay went to Bisbee to check, among others, the policies that 
its agent there, Mr. Wallace, had written for William Shields and William Hughes 
and the payrolls in connection therewith and that upon arrival he called upon 
Mr. Wallace and informed him that he had come to make this audit and Wallace 
directed him where to reach their property. He found William Shields there 
and asked him for the records in which they kept the time or names of the 
employees of the lease and Shields handed him one of the timebooks in which 
he saw the names of four men. He then told Shields he did not want that book 
but the timebook of the men working on the lease whereupon John Charon, who 
was standing near, took from a joist back of and above Flay and handed to 
him another timebook which he audited. 

According to Charon, Flay came to the mine where he was running a hoist, 
keeping the books and doing the work generally on top and called for the time- 
books, which were given him. He said nothing to Flay other than to tell him 
that the books handed him were the timebooks. One of them was a monthly 
timebook and in it appeared the names of the four co-partners and the other 
was a weekly timebook in which appeared the names of the employees. Flay 
went over them, thanked the witness and left. 

There was no further conversation concerning the timebooks and none what- 
ever concerning the policies, except that Flay, in line with his testimony that 
he made the audit on January 12, 1924, testified that Shields told him there had 
been an accident and they would have a claim against the Company, that on 
of the partners, a Mr. Hughes, had been hurt, and was expected to lose the 
sight of one eye. Flay testified that he reported this to the defendant 

The sufficiency of these facts to show that Wallace orally agreed to insur¢ 
plaintiff against accident to his person, or that the defendant, if the facts be held 
sufficient for this purpose, ever ratified the agreement, was raised by a motion 
for a directed verdict, which the trial court denied. This ruling forms the basis 
for the first and only assignment it is necessary to consider. 

That Wallace orally agreed to insure plaintiff personally against accident and 
that his principal, the defendant, instead issued a policy insuring him against 
loss on account of accidental injury suffered by his employees were undoubtedly 
accepted by the jury as true, but whether the evidence sustained these findings 
is immaterial in view of the fact that even though Wallace did make such an 
agreement and the premium thereon was paid by plaintiff, either individually 
or by the partnership for him, there is nothing in the record to show that the 
defendant had any knowledge whatever of it prior to the accident. In fact, it 
is not claimed that the Company was advised of its existence prior to the date 
of the audit made by Flay, but reliance is had wholly upon that examination as 
giving it this information. Just what was said or done by Shields or Charon 
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while Flay was making the audit that could have given him such knowledge is 
not pointed out. There was nothing in the language used by either of them 
that even suggested it and the timebooks examined by Flay contained nothing 
that tended in the slightest degree to disclose it. The names of the four em- 
ployees working for Shields, including the plaintiff, with their time appeared in 
the weekly timebook, and the names of Shields, Merrill and Charon as employees 
of Hughes with their time appeared in the monthly timebook. It is plain, there- 
fore, that Flay could only have ascertained from this examination that Wallace 
had agreed to insure plaintiff against any loss he might sustain on account of 
accident to his employees who were, according to one of the timebooks, Shields, 
Merrill and Charon, and Shields against any loss he might sustain on account 
of accident to his employees, one of whom, the other timebook disclosed, was 
the plaintiff, and neither of them against accident to himself. This being true 
it follows necessarily that there could have been no ratification, and, therefore, 
no liability on the part of defendant, for it is elementary that a principal may 
be held liable for the unauthorized acts of his agent on the theory of ratification 
only when he knows the facts and acts in the light of such knowledge. 21 R. C 
[,. 928. The most that may be said for these facts is that if this were an action 
by Shields against the defendant under the policy insuring him against loss 
resulting from an accident to his employee, Hughes, they might be held to have 
ee Flay knowledge of the fact that Hughes was not an employee of Shields 
but a partner and, hence, to have constituted a ratification by the defendant of 
the agreement, provided, of course, it retained after gaining such knowledge the 
premium already paid. 

It follows that defendant's motion for a directed verdict should have been 
granted. ‘ 

It is regrettable that the plaintiff should ascertain only after he has been 
seriously injured that he did not have protection, because he and his three part- 
ners made an effort to procure it through I. W. Wallace, and while they appar- 
ently had some misgivings as to his being able to give them accident insurance 
in the manner he suggested their doubt was completely dispelled by his assurances 
that he could. Just why he should have so advised them in the face of the fact 
that defendant was not authorized to write such insurance in Arizona and of the 
further fact that he could have accomplished it, if at all, only by having one of 
the partners pretend he individually was the employer and the one to be protected 
his employee, does not appear. He must have known that such an agreement 
would not bind his principal unless it had knowledge thereof and agreed to it 
and that its enforcement in case of accident even then would depend wholly 
upon the attitude of Shields who, could sue or not as he saw fit. Under these 
ircumstances he was solely responsible for the plaintiff's lack of protection and 
the latter should have proceeded against him in an action for damages instead 
of the Company which was wholly unadvised prior to the accident of his 
unauthorized act. 

The court has no alternative other than to enter judgment for the defendant. 

The judgment is reversed and the cause remanded, with direction to dismiss it. 

Lockwood, C. J., and Ross, J., concur. 


NEWMAN v. BENEFIT ASS’N OF RAILWAY EMPLOYEES. No. 20777. 
Court of Appeals of Georgia, Division No. 1. Dec. 18, 1930. 
156 Southeastern Reporter 284. 
1 INSURANCE. 
Petition on policy indemnifying against injury by external, violent, and acci- 
dental means, alleging only insured met death by drowning, held insufficient. 


(For other cases, see Insurance, Dec. Dig. § 635.) 
2. INSURANCE. 

Petition on policy requiring monthly premiums payable in advance, not alleging 
policy was maintained in force by payment or otherwise, held insufficient. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

Error from City Court of Bainbridge; H. B. Spooner, Judge. 
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Action by L. L. Newman against the Benefit Association of Railway 
ployees. Judgment for defendant and plaintiff brings error. 
Affirmed. 
B. Conger, of Bainbridge, for plaintiff in error. 
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Jno. R. Wilson, H. C. Harrison, and W. H. Miller, all of Bainbridge, for de- 
fendant in error. 
Syllabus Opinion by the Court 
oor a. 
{1} 1 . Where a petition declares upon a policy of insurance providing indem- 











nity “for loss resulting directly and exclusively of all other causes, from bodily 
injury sustained at any time during the life of this policy solely through external, 
violent, and accidental means (excluding suicide, sane or insane),” and contains 
an allegation that “the insured met his death by drowning,” but does not allege 
any fact or facts to indicate that the death was caused “solely through external, 
violent and accidental means” it does not sufficiently state a cause of action. John- 
son v. Etna Life Insurance Co., 24 Ga. App. 431, 101 S. E. 134. 

[2] 2. Where a’ petition declares upon a policy of insurance providing for the 
payment of a monthly premium by the insured, and that “the insurance here- 
under is granted in consideration of the payment of the said monthly premium in 
advance,” and contains no allegation to indicate that the policy was maintained in 
force and effect by the payment of such premium or otherwise, it does not suttic- 
iently state a cause of action. 

The court did not err in sustaining the general demurrer. 

Judgment aftirmed. 

Broyles, C. J., and Bloodworth, J., concur. 































































































REAT 





NORTHERN CASUALTY CO. v. McCOLLOUGH. No. 14026. 
Appellate Court of Indiana, in Bane. Dec. 30, 1930. 
174 Northeastern Reporter 103. 
1. INSURANCE. 


In action on accident policy, whether insured changed occupation from deputy 
clerk of court to housewife so as to reduce monthly indemnity /eld for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 
2. INSURANCE. 

Under accident policy, insured held entitled to recover for entire period of 
total disability, notwithstanding intervening childbirth. 

The accident policy provided for payment of monthly accident indem- 
nity for the period of total loss of time commencing on the date of the 
accident, during which, independently of all other causes, such injury alone, 
wholly and continuously, disabled insured. 

(For other cases, see Insurance, Dec. Dig. § 528.) 
3. INSURANCE. 

Evidence in action on accident policy held to sustain finding that insured was 
entitled to indemnity for four months’ disability. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
4. INSURANCE. 

Primary meaning of “medical attendance” is rendering of professional medical 
services. 

(For other cases, see Insurance, Dec. Dig. § 525.) 
5. INSURANCE. 

That physician instructed insured how to care for herself authorized jury to 
find that insured was under care and regular attendance of physician within 


accident policy, although insured did not see or communicate with physician for 
four weeks. 












































































































































(For other cases, see Insurance, Dec. Dig. § 525.) 
6. INSURANCE. 
Instruction on meaning of words “wholly and continuously disabled,” as 
used in accident policy, held proper. 
The instruction stated that the meaning of the words “wholly and con- 
tinuously disabled,’ within accident policy preventing insured from _per- 
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forming each and every duty pertaining to any business is not that insured 
must have been disabled so as to prevent her from doing anything whatso- 
ever pertaining to any duty of business, but that she must be disabled to 
the extent that she could not do any and every duty pertaining to the busi- 
ness, and that she might be able to do a part, and not be able to do all, and 
because she was not able to do all be deemed to be “wholly disabled.” 
(For other cases, see Insurance, Dec. Dig. § 524.) 
\ppeal from Clinton Circuit Court; Brenton A. Devol, Judge. 
Action by Lucille McCollough against the Great Northern Casualty Company. 
judgment for plaintiff, and defendant appeals. 
* Affirmed. 
Harker & Irwin, of Frankfort, for appellant. 
Thomas M. Ryan, of Frankfort, for appellee. 
McManaN, J. 


Complaint by Lucille McCollough against Great Northern Casualty Company on 
an insurance policy to recover benefits alleged to be due plaintiff by reason of 
an injury resulting in a disability alleged to be within the terms of the policy. A 
trial by jury resulted in a verdict and judgment in favor of plaintiff for $400. The 
error assigned is the overruling of appellant’s motion for a new trial, the specifica- 
tions of which are: (A) That the verdict is not sustained by sufficient evidence ; 
(B) that it is contrary to law; (C) that the amount of the recovery is too large; 
and (D) that the court erred in giving and in refusing to give certain instructions. 

The policy provides for the payment of a monthly accident indemnity of $100, 
“for the period of total loss of time commencing on date of accident, during which 
independently of all other causes such injury alone, wholly and continuously dis- 
ables and prevents the insured from performing any and every duty pertaining 
to any business or occupation. * * * Provided, that indemnity under this part 
shall not be paid, * * * in excess of the time the assured is, by reason of injury, 
under the professional care and attendance of legally qualified physician or sur- 
geon.” 

Appellee was a deputy in the office of the clerk of the Clinton circuit court 
and was so classified in the policy of insurance. The policy was issued March 29, 
1928, at which time appellee was expecting to give birth to a child in July, 1928. 
\ppellee was injured by reason of a fall at the home of her father-in-law at Craw- 
fordsville, June 9, 1928, and on July 19 she was confined by reason of childbirth. 
Appellant concedes that appellee, by reason of her injury, was entitled to some 
benefits under the policy, but contends: (1) That she ceased her employment as 
deputy clerk April 15, and entered the classification of “housewife”; (2) that the 
accident, independently of all other causes, caused total disability only from the 
date of the accident, June 9, until her confinement by reason of childbirth; (3) 
that appellee’s change of employment reduced the monthly indemnity from $100 per 
month to $13.09 per month, under the classification of “housewife”; (4) that ap- 
pellee was under the care and attendance of a physician only until August 5, a 
period of 58 days; and (5) that such period of 58 days included disability caused 
jointly by the accident and confinement and that she was entitled to benefits for 
forty days at $100 per month and which would amount to $133.34, if she had not 
changed her employment, and that if she had changed her employment to that of 
“housewife,” she was entitled to but $16.15. Appellee contends: (1) That she did 
not change her employment when she went to Crawfordsville; (2) that no de- 
duction from this period should be made by reason of her confinement. 

The only evidence relating to change of occupation is found in the testimony 
of appellee. She testified that when the policy was issued she was deputy clerk 
of the Clinton circuit court under her father; that in the middle of April she went 
to live with her husband’s parents at Crawfordsville, paying her board while there; 
that she took no employment in any capacity before her injury; that she went back 
to the clerk’s office at Frankfort every week to help her father in the office, and 
was paid by him and so assisted him for three days in the week just before her 
injury; that she did nothing between those three days and the time when she was 
injured; her injury was caused by falling downstairs; before she went to Craw- 
fordsville she agreed with her father that she would return to her work as soon as 
she was able; that she was subject to call by her father at any time; and that she 
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did not expect to stop work, but expected to go back to work as soon as she 
could after her confinement. 

[1] Before we can sustain appellant’s claim that there had been a change in 
occupation, we would have to say the evidence shows as a matter of law that ap- 
pellee had changed her occupation. This we cannot do. Whether there was a 
change in occupation was a question of fact for the jury. The jury found against 
appellant on that contention, and there is evidence to support that finding. 

[2] As heretofore indicated, indemnity for total disability under the terms of 
the policy was to be paid for the period “during which independently of all other 
causes such injury alone, wholly and continuously disables and prevents the in- 
sured from performing any and every duty pertaining to any business or occupa- 
tion.” Appellant contends that under this provision, appellee was not entitled to 
any indemnity for eighteen days when she was confined to her bed by reason of 
childbirth. The claim of appellant is that the disability during such period of 
eighteen days was caused by two concurrent proximate causes, and hence the 
disability during that period is not within the terms of the policy. 

Appellee was accidentally injured June 9, and as a result of such injury, sh 
was totally disabled for a period of more than four months. The proximate and 
efficient cause of such disability was the injury which she received on June 9. 
The intervening childbirth was not a proximate or efficient cause of her dis- 
ability’ during any part of such period. She would have been totally disabled 
during the whole of that period if she had not given birth to a child. The sok 
proximate and efficient cause of her disability was the accidental injury. The 
incident of childbirth had nothing to do with the cause of her disability and 
added nothing thereto. The eighteen days during which appellee was recovering 
from the effect of childbirth should not be deducted from the period during which 
appellee was totally disabled. 

[3] Appellant, referring to the provision which provides that the policy should 
not cover disability for any period during which the insured was not under thi 
professional care and regular attendance of a physician, says that appellee ceased 
to be under the care and attendance of a physician August 5, and that she was 
not entitled to indemnity after that date. 

Dr. Daugherty, a licensed physician, was called June 9, immediately after 
appellee’s injury. He saw her every day thereafter until July 12. He testified 
that he placed splints on wrist and collar bone and bandaged her ankle. Splint 
remained on arm six weeks. When splint removed wrist was so weak she could 
not do anything. That condition existed until September, when she went to 
her father’s home in Frankfort, at which time she was wearing a brace on her 
arm and an elastic bandage. Up to that time she complained of pain. When 
she would go to pick up anything she was not sure of it. She did not know 
whether she would drop it or not. During that time she could not operate a 
typewriter or take shorthand and could have done very little work in a home. 
Splint remained on collar bone four weeks. Ankle was bandaged two weeks, 
but remained swollen until September. She was under his constant care until 
she went to Frankfort in September. When she went to Frankfort, she could 
not have performed regularly and in the usual way the duties of any occupation. 
Did not see her after she went to Frankfort until in December when she returned 
to Crawfordsville. At that time wrist was still weak and soreness in back 
reduced efficiency. She was in bed as a result of the accident until June 23. She 
was confined to her bed by reason of childbirth three weeks. She could not lift 
anything before September when she went to Frankfort. 

There is a slight conflict in the evidence as to when appellee left Crawfords- 
ville and returned to Frankfort. Dr. Daugherty said it was in September. 
Appellee said she thought it was August 4. The undisputed evidence, however, 
is that appellee was confined by reason of childbirth July 19; that she was con- 
fined to her bed for three weeks, or until August 9; and that for a week there- 
after, Dr. Daugherty saw her every other day and possibly a couple times the 
next weck, and it was after this when she went to Frankfort. 

The jury trying the case was clearly justified in finding that appellee returned 
to Frankfort in the early part of September. And there is other evidence 
including the testimony of appellee that as a result of her injuries she was 
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disabled from doing any appreciable amount of work of any kind until sometiine 
in October, and which would sustain a finding that she was entitled to an indem- 
nity benefit under the policy of $100 per month for a period of four months. 

(4, 5] There are two provisions in the policy relating to the care and atten- 
dance of a physician. The first is that indemnity shall not be paid in excess of 
the time the insured is under the “care and attendance” of a legally qualified 
physician. This provision is found in what is designated as “Part 4" of the policy 
Following “Part 13” of the policy, under the heading “Standard Provisions,” ar: 
twenty provisions, and following these, and under the heading “Additional Pro 
visions,” we find six “additional provisions,” the fourth one of these provides 
that the policy does not cover disability for any period during which the insured 
is not under the “professional care and regular attendance” of a licensed 
physician. Appellant insists that the use of the word “regular” in this last 
provision prevents a recovery of indemnity for the time that intervened after 
appellee returned to Frankfort because, as appellant contends, appellee was not, 
during that time, under the care and “regular” attendance of a physician. 

The primary meaning of “medical attendance” is the rendering of professional 
medical services. Bouv. Law Dict., tithe Medicine. And it has been held that 
the words “medical attendance” are not necessarily restricted in their meaning 
to the professional attendance of a physician, but may include nursing and 
watching. Scott v. Winneshiek County (1879) 52 Iowa, 579, 3 N. W. 626 

In this connection, appellant calls attention to the fact that appellee did not 
see or communicate with any physician about her injuries after she went to 
Frankfort, and says that the fact that her physician, before she went to Frank- 
fort, gave her instructions as to how she should move and exercise her wrist, 
and that the fact that during the time she was at Frankfort she followed such 
instructions are not sufficient to bring her within the provision that she must 
be under the care and regular attendance of a physician, and that the words 
‘regular attendance” means more than following a physician’s instruction. 

There was a period of about four weeks, while appellee was in Frankfort, 
hat she did not see or communicate with a physician; but this does not neces- 
sarily mean that she was not, during that time, under the care and attendance 
f her physician. She had received instructions from her physician as to what 
she should do during this period in order that she might recover from her 
injuries and remove her then disability, and she followed such instructions. The 
jury had the right to find that while she was at Frankfort, she was under the 
care and regular attendance of a nda 

[6] Complaint is made of instruction 2 given at the request of appellee. By 
this instruction, the attention of the jury was called to the clause which provides 
for payment of indemnity during the period when the injury “wholly and con- 
tinuously disables and prevents the insured from performing any and every duty 
pertaining to any business or occupation.” Referring to this provision, the 
court charged the jury as follows: “The meaning of the words .‘wholly and con- 
tinuously disables and prevents the insured from performing each and every duty 
pertaining to any business or occupation’ is not that plaintiff must have been 
disabled so as to prevent her from doing anything whatsoever pertaining to any 
duty of any business or occupation, but that she must be disabled to the extent 
that she could not do any and every duty pertaining to any business or occu- 
pation. She might be able to do a part and not be able to do all, and because she 
was not able to do all be deemed to be wholly disabled from doing any and every 
kind, provided, of course, that she was so disabled as to be prevented from doing 
substantially all the necessary and material things in any occupation requiring 
her own exertions in substantially her customary and usual manner of so doing. 
She might be able to do personally minor and trivial things, not requiring much 
time or physical labor, and through others, acting under her direction, to do 
heavier things requiring physical exertion, which in the ordinary and proper 
performance of her duties in any occupation which she had or might theretofore 
ave done personally and yet, because of inability to do heavier things and more 
material things personally, he said to be wholly disabled within the terms of her 
policy; provided further, that the things she was unable personally to do would 
constitute substantially all of the duties of the employment, if any, in which she 
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was engaged at the time of her injury or any occupation into which she might 
have entered.” 

This instruction is, for all practicable purposes, a copy of an instruction which 
this court approved in Commercial Travelers’, etc., Ass’n v. Springsteen (1900) 
23 Ind. App. 657, 55 N. E. 973, 975. The policy in the Springsteen Case provided 
that no claim should accrue upon the contract of insurance except when the 
injury should “immediately and wholly disable the insured from performing any 
and every kind of business pertaining to his occupation” as manager of a certain 
store. The policy in the instant case provides for the payment of a monthly 
indemnity for the period of total loss of time during which the injury alone 
“wholly and continuously disables and prevents the insured from performing any 
and every duty pertaining to any business or occupation.” 

As was said by this court in the case just cited, page 662 of 23 Ind. App., 55 
N. E. 973, 975, “The expressions of the courts as to what constitutes total dis- 
ability are not in harmony.” After a review of the authorities, the court 
adopted the liberal rule of construction which holds that where the language 
of a poticy of insurance is capable of two constructions, the one most favorable 
to the insured would be adopted, and approved the instruction there involved. 

As was said in American, Liability Co. v. Bowman (1917) 65 Ind. App. 109, 
120, 114 N. E. 992, 995: “The rule prevails in this and most jurisdictions that 
provisions in a policy for total disability, irrespective of the technical variations in 
the language employed, should be given a rational and practical construction; 
that the phrase ‘total disability’ is a relative term, depending in a measure upon 
the nature of the employment, the capabilities of the injured person, and likewis« 
the circumstances and peculiar facts of each particular case. It is usually a 
question of fact to be determined by the court or jury trying the case, and was 
such question in the case at bar.” 

May on Insurance (4th Ed.) § 552, says that “wholly disabled” is equivalent 
to “quite disabled,” and that though the insured “may do certain parts of his 
accustomed work, and engaged in some of his usual employments, he may yet 
recover, so long as he cannot, to some extent, do all parts, and engage in all such 
employments.” 

In Clarke v. Travelers’ Ins. Co. (1920) 94 Vt. 383, 111 A. 449, 450, the insured 
was indemnified against loss if the injury “shall * * * wholly, and continuously 
disable and prevent the insured from performing any and every kind of duty 
pertaining to his occupation.” It was there held that “total disability” did not 
mean absolute physical inability to transact any kind of business pertaining to 
the insured’s occupation, but disability from performing the substantial and 
material acts connected with such occupation. 


In Hohn y. Inter-State Cas. Co. (1897) 115 Mich. 79, 72 N. W. 1105, 1106, 
the injuries insured against were such as should “immediately, continuously, and 
wholly disable and prevent the insured from performing any and every kind of 
duty pertaining to his occupation.” It was there held that the insured was not 
prevented from recovery as for a total disability because he went to his place of 
business for several days after the accident, when he was practically unable to 
perform any work because of his injuries, and after a few days was forced to re- 
main at home several weeks. 

In Young v. Insurance Co. (1888) 80 Me. 244, 13 A. 896, 897, the court, in 
construing a contract of insurance similar to the one involved in the instant case, 
said: “The object to be accomplished by this contract was indemnity to the plain- 
tiff for loss of time from being wholly disabled from prosecuting his business by 
an injury received as specified in the policy. He was not able to prosecute his busi- 
ness unless he was able to do all the substantial acts necessary to be done in its pro- 
secution. If the prosecution of the business required him to do several acts and 
perform several kinds of labor, and he was able to do and perform one only, he was 
as effectually disabled from performing his business as if he could do nothing re- 
quired to be done, and while remaining in that condition he would suffer loss ot 
time in the business of his occupation.” There is no material difference between 
the provision now under consideration and involved in the instant case and the pro- 
visions of the contract involved in Commercial Travelers’ etc., Ass’n v. Springsteen, 
supra, and Young v. Insurance Co., supra. See also, Gross v. Commercial Cas. 





Acc.| Fairgrave v. Illinois Bankers Life Ass’n. of Monmouth, Ill. 571 


Ins. Co. (1917) 90 N. J. Law, 594, 101 A. 169; Fitzgerald v. Globe Indemnity Co. 
(1927) 84 Cal. App. 689, 258 P. 458; Fagerlie v. New York Life Ins. Co. (1929) 
Or. 485, 278 P. 104; Turner v. Fidelity & Cas. Co. (1897) 112 Mich. 425, 70 N. W. 
s08, 38 L. R. A. 529, 67 Am. St. Rep. 428. 

The court did not err in giving appellee’s requested instruction No. 2. We do 
not deem it necessary to enter in a review and discussion of the refusal to give 
certain of appellant’s requested instructions. We have given each of them careful 
consideration and find no error in the refusal to give any of them. 

Judgment affirmed. 


FAIRGRAVE v. ILLINOIS BANKERS’ LIFE ASS’N OF 
MONMOUTH, ILL. No. 40373. 
Supreme Court of Iowa. Dec. 9, 1930. 
233 Northwestern Reporter 714. 
1. INSURANCE. 

Presumption is that disability benefit was payable to insured on due proof of 
disability as provided by: benefit certificate. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

2. INSURANCE. 

Furnishing of proofs of disability within limited time is by statute, independent 
of policy, a condition precedent to action thereon. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

3. INSURANCE. 

It was incumbent on plaintiff or beneficiaries, in action for disability benefit 
under certificate issued to deceased, to prove occurrence of disability within time 
limited by certificate. 

The certificate provided that one-half thereof should be paid on due 
proof of permanent and total disability, and insurance association’s by- 
laws, made part of certificate, required that satisfactory proof be furnished 
on blanks provided by association within ninety days after happening of 
total and permanent disability or that claim therefor be forfeited. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

5. INSURANCE. 

No valid complaint can be made that ninety days’ time allowed by benefit cer- 
tificate to furnish proofs of loss was insufficient, in view of statute allowing sixty- 
day limit. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

6. INSURANCE. 

Benefit association denying liability held not to have waived right to refuse 
payment because of failure to furnish proofs of disability within time required by 
certificate. 

Insurer’s letter denying liability stated that policy was allowed to 
lapse because of failure to pay premium due over year after insured be- 
came disabled, that she continued to pay premiums for about a year after 
becoming disabled, that she continued to pay premiums for about a 
year after becoming disabled, and that in such circumstances policy be- 
came void and it was impossible to honor claim thereunder. 


(For other cases, see Insurance, Dec. Dig. § 560[3].) 

\ppeal from District Court, Polk County; O. S. Franklin, Judge. 

In an action brought by plaintiff (appellee), as executor of the estate of 
Maria Fairgrave, deceased, against the defendant association for recovery of 
total and permanent disability benefit under an insurance policy issued by de- 
fendant to the deceased, a jury having been waived, the trial court entered judg- 
ment against the defendant association. The defendant appeals. 

Reversed. 

Henry & Henry, of Des Moines, for appellant. 

Bradshaw, Schenk & Fowler and D. J. Fairgrave, all of Des Moines, for 
appellee. 

De GrarF, J. 
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This action was tried to the lower court (a jury having been waived by the 
parties) largely on a stipulation of facts including the following: 

That appellant association issued its certificate of membership to the deceased, 
Maria Fairgrave, under date of November 3, 1910, and which certificate, by its 
terms, made the by-laws of the association a part thereof. (Copies of the cer- 
tificate and the by-laws material to the action were introduced in evidence.) 

That the calls or premums on such certificate were payable quarterly and _pur- 
suant to notice sent out by said association. ; 

That each and every premium called for on such certificate up to and including 

July 1, 1926, had been duly paid to the association. 
* "That on or about September 1, 1926, a quarterly premium or call was legally 
made by the appellant on the certificate held by the said Maria Fairgrave, and that 
the notice thereof was duly mailed to her at her last post office address known to 
appellant association. 

That such premium call was due October 1, 1926, and was not paid by the 
insured nor by any one in her behalf, and that no tender of any such premium 
call on such certificate had ever been made to the appellant. 

That on or about September 6, 1925, said Maria Fairgrave suffered a stroke 
of paralysis and thereupon became totally and permanently disabled. 

That the first notice of such disability was had by appellant association on or 
about July 15, 1927, through a letter written by a daughter of the insured, and 
that a second notice was received from the legal guardian of such Maria Fairgrave 
on or about September 19, 1927; both letters being introduced on the trial. 

That appellant association received no further proofs of total and permanent 
disability and that no demand for blanks upon which to make such proofs was 
made upon appellant. 

That appellant wrote a letter, dated October 18, 1927, refusing to honor any 
claim under said certificate. 

That the action was commenced on April 18, 1929. 


That the exhibits referred to in such stipulation might be introduced in evi- 
dence. 


The appellee’s evidence, in addition to the stipulations and exhibits referred to 


therein, consisted of the testimony of two witnesses. The appellant, as defendant, 
offered no evidence except the stipulations and: the exhibits referred to therein, 
making, however, an objection to the declaration contained in Exhibit 3 as in- 
competent and hearsay and not binding upon appellant. In rendering its judgment 
against the appellant, the learned trial court afforded no assistance to this court by 
stating the grounds upon which the verdict or judgment was rendered. 

[1] I. It appears conclusively from the testimony, which was not contradicted 
by appellant, that Maria Fairgrave, the insured, suffered a paralytic stroke on 
September 5, 1925, which rendered her totally and permanently disabled, within 
the meaning of the provisions of the certificate issued to her, and which also re- 
sulted in said insured becoming mentally incompetent soon thereafter. After being 
so stricken, she was taken to the home of her daughter, Mrs. Thompson, where 
she remained until the month of April, 1926, when she was taken to the home of 
another daughter, where she remained until the month of November, 1927, from 
whence she was removed to Mrs. Thompson’s home in Valley Junction, Iowa, 
where she remained until her death in September, 1928. It appears that the de- 
ceased continued to be totally and permanently disabled and mentally incompetent 
until her death. Mrs. Thompson testified that she paid the premium calls upon 
her mother’s certificate in the appellant association until in, October, 1926. No 
question has been raised as to the lapsing of said certificate by reason of the non- 
payment of the October, 1926, premium call, and no claim is here being made for 
any death benefit under such certificate. The certificate of membership provided: 

“If the member be permanently and totally disabled, one-half of this Certificate 
shall be paid on due proof thereof, and the remainder shall be paid at death. 
Upon the failure of the above named member to pay the Calls levied within the 
time allowed by the by-laws of the Association * * * said membership shall be for- 
feited and all rights to any share or interest in the guarantee fund or other prop- 
erty of the Association shall cease absolutely at the expiration of the time stip- 
ulated in which such payments are required to be made. The benefit under this 
ecntract to be paid to John Fairgrave, husband, Lucian Godwin, Anna Reid, Gen- 
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nette McAvoy, Maria, Aggie, Clyde and Rose Fairgrave, children, upon satisfactory 
proof of death to be supplied by the beneficiary and the surrender of this cer- 
tificate properly receipted.” 

There is sufficient evidence to sustain the finding that Maria Fairgrave did be- 
come totally and permanently disabled within the meaning of the certificate. It 
will be noticed that if such a condition arose, “one-half of this Certificate shall be 
paid on due proof thereof and the remainder shall be paid at death.” No claim 
has been made in this action for the death benefit. The “one-half” involved here 
was to be paid upon due proof that the condition insured against, to wit, became 
permanently and totally disabled, had occurred while the certificate was in full 
force and effect. 

It is presumed, in the absence of anything to the contrary, that the total and 
permanent disability benefit was payable to the insured upon due proof thereof in 
accordance with the provisions. It is to be observed that in event of nonpayment 
of premium calls within the time provided that the membership was to be forfeited 
and all rights to share in the funds and property of the association ceased ab- 
solutely. 

[2-4] II. The by-laws of the appellant association, which were made a part of 
the certificate of membership issued to the deceased and which have not been at- 
tacked by appellee as invalid in any way, provide, inter alia: 

“In the event of any certificate of membership or policy of insurance issued 
by this Association becoming a claim against the Association by reason of the 
death or total and permanent disability of any member or policy holder satis- 
factory proofs shall be furnished upon blanks provided by the Association within 
ninety (90) days after the death of said member or policyholder, or the happening 
of the total and permanent disability as provided in said certificate of policy of 
insurance, or claim on account of the death or total and permanent disability of 
any certificate or policyholder or beneficiary thereof shall be forfeited by failure 
io furnish the proofs within the time and in the manner above provided.” 

It is conceded by the parties that no proofs of the total and permanent dis- 


ability of Maria Fairgrave were furnished the association within ninety days of 
the commencement of such disability or at any other time, and, furthermore, that 
the first notice of such disability was given the association in a letter written un- 
der date of July 15, 1927, by one of the beneficiaries named in the certificate. 
The letter reads: 


“Valley Junction, Lowa, 
“July 15, 1927. 
“Illinois Bankers Life Association, 
“Monmouth, Illinois. 
“Dear Sirs: 
_ “On September 1, 1925 my mother (Mrs. John Fairgrave) was permanently 
disabled by a paralytic stroke. She paid her premiums for a year afterward then 
without telling any of us so we could help her she ceased paying for lack of 
funds. In reading over her policy I find there is a permanent disability clause 
a she did not know was there. Is she not entitled to some consideration? 
am, 
“Yours respectfully, 
“Gennette McAvoy (daughter) 
“528 7th St., 
“Valley Junction, Iowa.” 
\s said in Hatch v. U. S. Casualty Co., 197 Mass. 101, 83 N. E. 398. 399. 14 
L. R. A. (N. S.) 503, 125 Am. St. Rep. 332, 14 Am. Cas. 200: “* * * We are not 
dealing with a case where it was impossible to give a notice, as where death is 
contemporaneous with the accident and the fact of death is not known nor 
can be known until more than ten days after the accident.” In the case at bar 
the disability became manifest soon after the paralytic stroke on September 5, 
1925, and it would appear that ample time was given by the ninety-day provision 
in the by-laws to determine the fact and to notify the association thereof. Suffi- 
cent interest was shown by some of the beneficiaries to pay the premium calls 
upon Mrs. Fairgrave’s certificate for over a year after September 5, 1925, and it 
certainly was of equal importance that the other provisions of the contract, es- 
pecially those pertaining to the furnishing of proofs of total and permanent dis- 
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ability, should be given attention. The furnishing of proofs within a limited time 
is certainly of the procedure to enforce the terms of the contract an is by statute, 
independent of policy, a condition precedent to the maintenance of an action, 
Washburn-Halligan Coffee Co. v. Merchants’ Brick Mutual Fire Ins. Co., 110 Iowa, 
423, 81 N. W. 707, 80 Am. St. Rep. 311. As a condition precedent it was in- 
cumbent upon the plaintiff or the beneficiaries, in the absence of a waiver of such 
proofs, to prove that the disability had occurred and within ninety days of the 
commencement thereof. It is expressly stated in the certificate that the one-half of 
the certificate shall be paid on due proof of the total and permanent disability and 
the by-laws clearly state “satisfactory proofs shall be furnished upon blanks pro- 
vided by the association within ninety days after the happening of the total and 
permanent disability or the claim on account of total and permanent disability 
shall be forfeited by failure to furnish proofs within the time and in the manner 
above provided.” Such was the “due proof.” If the parties have by the terms 
of their agreement fixed the consequences of a forfeiture on the violation of it, 
this becomes the law of their contract and by it they are to be governed. 

[5] As the limit in which proofs of loss were to be furnished in the case at 
bar was ninety days, when, as a matter of law, such limit could be fixed at sixty 
days, no valid complaint can be made as to the insufficiency of the time allowed by 
the certificate. 

[6, 7] Appellee, however, contends that by reason of a denial of liability in a 
letter written by the appellant association on October 18, 1927, the appellant waived 
the necessity, if any there was, of the right to require satisfactory proofs of the 
total and permanent disability as provided in article XI of the by-laws. The 
letter referred to reads as follows: 

“Monmouth, Illinois, 
“October 18, 1927. 
“Valley Junction Savings Bank, 
“Valley Junction, Iowa. 
“Gentlemen: In re Policy No. 14592—Maria Fairgrave. 

“Replying to your letter of October 4th with respect to the above policy, we 
regret to advise that this policy was allowed to lapse by reason of the failure of 
the insured to pay the premium due October 1, 1926. I observe from the letter of 
her daughter that Mrs. Fairgrave became disabled in September, 1925 and con- 
tinued to pay her premiums for about a year after that time. I regret to advise 
that the law seems to be that in such circumstances the policy became void and it 
is impossible for us to honor a claim under the policy. I will take the liberty of 
citing to you some of the cases covering the law under such circumstances. They 
are as follows: Hipp vs. Fidelity Mutual, 57 S. E. 892 and the notes found in 12 
L. R. A. (N. S. 1908) p. 319: Wick vs. Western Union, 175 P. 953; Brotherhood 
vs. Dee, 111 S. W. 396; New York Life vs. Alexander, 85 So. 93. 

“Very truly yours, 


“Illinois Bankers Life Ass'’n 
“By Robert M. Work, Secretary.” 
At the date of the above letter, Mrs. Fairgrave was alive, 
disabled for two years. 
disability benefit. 


10 | : but had been totally 
_The claim was being made by her legal guardian for the 
i ity ben May it be said that this letter aforesaid contained such a de- 
nial of liability as would constitute a waiver of the furnishing of proofs of dis- 
ability which, by the specific provisions of the contract, were to be furnished 
within ninety days of September 5, 1925, or soon thereafter when it became cer- 
tain that the total and permanent disability of Mrs. Fairgrave was established? 
In the many cases we have examined it appears that a waiver of proofs occurred 
by reason of denial of liability on other grounds than the furnishing of proofs 
within the time specified in the contract, and that the validity of the policy it- 
self at the time at which the loss occurred, and for which the proofs were so 
waived, was in question. In other words, the denial of liability was based upon 
the invalidity of the contract at the time the loss claimed for occurred. The case 
before us presents an entirely different question. Here the policy was in full 
force and effect at the time the claim arose and the validity of the claim was 
predicated upon the furnishing of proofs within the specified time. The denial 
of liability in this case was made about one year after the certificate had admitted- 
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ly lapsed and about twenty-three months after the commencement of the disability 
for which proofs were to be made within 90 days thereof. It was said in Smith 
y. American Nat. Ins. Co., 111 Ark. 32, 162 S. W. 772, that an unqualified denial 
of liability before the expiration of the time for making proof of loss operates as 
a waiver, but not so where the time for making proof of loss had already ex- 
pired. See also Illinois Bankers’ Life Ass’n v. Byassee, 169 Ark. 230, 275 S. W. 
519, 41 A. L. R. 379. The letter plainly states that “it is impossible for us to 
honor a claim under the policy,” and it must be inferred that the reason assigned 
was “that the law seems to be that in such circumstances the policy became void” 
and that the term “such circumstances” meant (1) that the cetificate had lapsed, 
(2) that Mrs. Fairgrave became disabled in September, 1925, and (3) she continued 
to pay her premiums for about a year after that time. In each circumstance the 
writer was stating facts which none deny. By so denying liability can it be said 
that the association waived its right to refuse payment of the disability benefit 
because of nonconformance with the express provisions of the contract upon which 
such disability benefit became payable, to wit, the furnishing of proofs within 
ninety days after the commencement? We cannot go that far and deprive the 
association of a right which had accrued to it under the laws of this state. How- 
ever hard and cold-blooded the instant decision may seem with respect to the 
terms and provisions of the insurance contract, we are committed to the doctrine 
that while the laws of the state of Iowa permit parties to make contracts in plain 
and unmistakable language, this court may not change that language and read 
into the contract other terms which were not agreed upon at the time of the mak- 
ing of such contract. We are not unmindful of the rule stated in Bloom v. State 
Ins. Co., 94 Iowa, 359, 62 N. W. 810, but in this instance the refusal to honor a 
claim was not such as would bring it within the rule announced there. 

Other questions are raised in this case, but in view of the holding with re- 
spect to the nonperformance of the provisions of the certificate requiring proof of 
loss to be furnished within the fixed time, such questions need not be determined 
at this time. 

The judgment rendered in the lower court must be, and is, reversed. 

Morling, C. J., and Stevens, Albert, and Wagner, JJ., concur. 


SWOPE v. FEDERAL SURETY CO. No. 30638. 
Supreme Court of Louisiana. Nov. 3, 1930. 
131 Southern Reporter 50. 


INSURANCE. 

Evidence held to support finding that assured under accident policy, at time 
automobile struck balustrade of bridge, resulting in death, was not intoxicated, 
thereby warranting recovery by beneficiary. 

Assured, while driving alone in an automobile, struck balustrade of 

a bridge, turned over, and was crushed and burned to death. Insurer, in 

action by beneficiary upon policy, contended that insured misrepresented 

that he was of temperate habits and that insured was intoxicated at time 

of accident, and that therefore no recovery could be had under terms of 

policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Eighth Judicial District Court, Parish of Grant; F. E. Jones, 
Judge 

\ction by Mrs. Magadalene Swope against the Federal Surety Company. 
Judgment for plaintiff, and defendant appeals. 

\firmed. 


_ P. L. Ferguson, of Leesville and Lemle, Moreno & Lemle, of New Orleans, 
tor appellant. 

Peterman, Dean & Peterman, of Alexandria, for appellee. 

St. Paut, J. 
- his is an action upon an accident policy in favor of plaintiff upon the life of 
a husband, Lauran Claud Swope. It is admitted that the deceased lost his 
life whilst driving alone in an automobile which struck the balustrade of a bridge 
and then turned over and crushed and burned the assured to death. 
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The defense is (1) that the assured, in applying for the policy, misrepresented 
that he was of temperate habits, and (2) that he was intoxicated at the time of 
the accident, the policy providing that in such case no liability by the company 
should result. i) : 

The trial judge found that both defenses were unfounded, and gave judg- 
ment for the plaintiff, from which judgment the defendant appeals. 

We think the district judge was correct. There is no evidence in the record 
tending to show that the deceased was intemperate in his habits. Even defend- 
ant’s witnesses admit that they had never seen him under the influence of liquor 
more than twice in his life, once some four years before the accident and once 
some twelve years before; that he had the reputation of drinking occasionally, but 
not to excess. 

As to being drunk at the time of the accident, which occurred at about 3 
c’clock in the evening, one witness testified that the assured was drunk at about 
10 in the morning, but the same witness testifies that he saw him twice thereafter 
and does not testify that he was intoxicated at those times. On the other hand, 
one witness testifies that he was not intoxicated when seen at 10 o’clock in the 
morning, and another witness testifies that he saw him about an hour before the 
accident and he was then sober and had discussed business with the witness. 

It is also shown that the automobile had one defective tire on the right front 
wheel which might have caused the accident. 

We are therefore unable to conclude that the preponderance of the evidence 
shows that the assured was intoxicated at the time of the accident. Hence we 
see no error in the finding of the trial judge. 

Decree. 
The judgment appealed from is therefore affirmed. 


REDDINGTON v. NORTH AMERICAN ACC. INS. CO. OF ILLINOIS 
No. 19480. r : 
Supreme Court of Oklahoma. Sept. 9, 1930. Rehearing Denied Noy. 11, 1930. 
293 Pacific Reporter 204. 
INSURANCE. shel tt 

Under accident policy covering injuries occasioned by “wrecking” of desig- 
nated vehicles, insured cannot recover where evidence did not show damage to 
vehicle. 

Syllabus by the Court. 
Where a party sued on an alleged contract of insurance under which 

he was only entitled to recover for injuries occasioned by the “wrecking” 

of certain vehicles of transportation, held, that as the evidence failed to 

show that at the time such party was injured any such vehicle was in 

in any way damaged, he could not recover. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

Commissioner’s Opinion, Division No. 1. 

Appeal from District Court, Oklahoma County; Sam Hooker, Judge. 

Action by M. C. Reddington against the North American Accident Insurance 
Company of Illinois. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

J. T. Johnson and A. L. McRill, both of Oklahoma City, for plaintiff in error. 

Keaton, Wells, Johnston & Barnes, of Oklahoma City, for defendant in error. 

Rep, C. 

The plaintiff in this case, M. C. Reddington, sued the North American Acci- 
dent Insurance Company of Illinois upon an alleged contract for accident insurance 
alleged to have been made by the following circumstances: November 3, 1926, the 
defendant caused to be inserted in a newspaper published and circulated in Okla- 
homa City, Okl., an advertisement; the part thereof material to the question on 
which this case turns being as follows: 

“One Dollar Accident Policy 
“$1.00 $1.00 

“The Daily Record has secured for its readers the One Dollar Travel Acci- 
dent Insurance Company of Chicago, Illinois, oldest and largest company in 
America writing exclusively health and accident insurance. 
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“The Policy provides indemnity for loss of life, limb, sight, or time by acci- 
dental means. 

“By the Wrecking Railroad, Street Car, Steamboat, Taxi Cab, Omnibus or 
Automobile Stage.” . 

After the foregoing part of the advertisement, there followed a schedule of 
amounts to be paid for specific injuries, for total disability, and also other pro- 
visions and matters not material here. The plaintiff signed his name to an ap- 
plication blank for a policy attached to the advertisement, and with his check 
for $1 delivered both to the newspaper. On November 18, 1926, the defendant 
issued to plaintiff policy No. 5035777 which reached him on December 27, after 
he had received the injuries on December 23, for which he sued in this action to 
recover. 

The policy issued and sent plaintiff provided compensation for injuries he 
might receive while riding as a passenger in the same vehicles of transportation 
mentioned in the advertisement. Plaintiff was not a passenger on any of these at 
the time he claimed he was hurt, but he sought to recover on the theory that the 
advertisement, his application and payment of the $1 completed a contract of in- 
surance upon which he could recover when he was injured by the “wrecking” of 
one of such vehicles without being a passenger therein.. In his petition he asked 
that the policy be reformed to comply with his theory of the contract, but that 
has been abandoned in his brief, as well as his claim for any other damage except 
that caused in the wrecking of a vehicle. 

The manner in which plaintiff received his injuries was related by him in his 
testimony as follows: 

“Well, on the evening of the 23rd. of December, 1926, I left my office on 
First and Robinson and it was between 7 and 9 o’clock, and I was going to the 
postothice to mail some letters to my daughters in California so they would go out 
on the early train—I thought they would—and I went north as far as Second 
Street and I started across the street at Second, and as I turned and started across 
the street there was another man came from the east and we walked to the—he 
was a little bit in front of me, and we got within—I couldn’t be certain—some 
twenty or thirty feet of the west side of the street—the street is quite narrow 
there, and there were some cars standing against the curb, maybe two or more— 
it was dark—and all of a sudden we were in a flood of light, and there was a lot 
of noise and the light flashed down on us, and it looked to me like a taxicab or 
something, car of some kind, just came with an awful rush right onto us there, 
and it struck a car that was near the curb there and crashed against it and threw 
it back towards the curb, but the driver wrenched it and turned suddenly to the 
left and swang to the west, and I jumped back but the car struck me—fender or 
some part of it struck me just below the right hip, and my foot was caught, my 
right foot—I don’t know whether it was in the wheel or not—and mashed two of 
my toes, and I was twisted and thrown against the sidewalk, or adjoining the 
sidewalk, and I struck on my right side—my right shoulder, hip and knee. Well, 
after I struck the pavement that was the last I knew for sometime—of course I 
was unconscious—and the car disappeared, light disappeared—and I saw no more 
of that car that ran over us.” 

In the case of Aurnhammer vy. Brotherhood Acc. Co., 250 Mass. 563, 146 N. 
E. 47, the insured’s policy provided compensation for injuries received while rid- 
ing as a passenger in a car operated by electricity, when such injury should be 
“due directly to or in consequence of the wrecking of said car.” The court there 
held the facts showed the car was wrecked, but used language which assists us 
here, as follows: 

“In the present case, injuries are included which were received while riding 
il a passenger car, or in a passenger elevator, or while a passenger on a ‘steam 
vessel’ and the word should be given its usual and customary interpretation. 
Faton v. Smith, 20 Pick. [Mass.] 150, 156; Rice v. Dwight Manuf. Co., 2 Cush. 
[Mass.] 80, 86; Aldrich v. Bay State Construction Co., 186 Mass. 489, 493, 72 N. 
E. 53. In ordinary speech an article is said to have been wrecked when it is dis- 
abled or seriously damaged, although it may not be totally destroyed or rendered 
meapable of use. A common use of the verb ‘to wreck’ is to destroy, disable or 
seriously damage. The evidence agreed to shows that the car was disabled, and 
i part, at least, was seriously damaged. To ascertain the intent of the parties. 
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the contract is to be construed as a whole. Atwood v. Cobb, 16 Pick. [Mass.] 227, 
229, 26 Am. Dec. 657. While contracts must stand as they are made and, in the 
absence of fraud or other legal reason justifying their repudiation, the parties 
must be held bound by them, it is the general rule in the construction of an insur- 
ance contract that any doubt arising upon its face as to its meaning is to be re- 
solved in favor of the insured. Ferguson vy. Union Mutual Life Ins. Co., 187 
Mass. 8, 14, 72 N. E. 358; Lewis v. Brotherhood Accident Co., 194 Mass. 1, 6, 
79 N. E. 802, 17 L. R. A. (N. S.) 714; Hatch v. United States Casualty Co., 197 
Mass. 101, 105, 83 N. E. 398, 14 L. R. A. (N. S.) 503, 125 Am. St. Rep. 332, 14 
Ann. Cas. 290. 

“The car in which the plaintiff was riding was seriously damaged. The dash- 
board and controller at the front of the car were bent, displaced and forced back- 
ward, and the air pipes at this end were severed, the brake standard and handles 
were disabled, the partition between the platform and the rest of the car was 
damaged, the glass broken, a part of the roof called the bonnet was smashed and 
crushed, some of the uprights of the running board were injured, and the brass 
castings bent. In our opinion, the evidence shows that the front part of the car 
at least was wrecked, that there was a wrecking of the car; and that the plain- 
tiff’s injuries resulted ‘directly to or in consequence of the wrecking of said car,’ 
within the terms of the policy.” 

The holding in the foregoing case was referred to with approval in the case 
of Mochel v. Iowa State Traveling Men’s Association, 203 Iowa, 623, 213 N. W. 
259, 261, 51 A. L. R. 1327, where the question was whether the insured was in- 
jured in a “train wreck,” within the meaning of his policy. The court said: 

“The word ‘wreck’ means one of two things: (1) Either a total or (2) a 
partial destruction of the thing wrecked. The damage or destruction is simply a 
matter of degree. Clearly, a total destruction of a train of cars, or one of the 
cars constituting a component part thereof was not contemplated or intended in 
the use of the term ‘train wreck’ in the instant policy. A court will not attempt 
to determine what per cent. of a train must be destroyed or damaged before a 
train wreck exists in a legal sense. One car of a train may be wrecked to a 
greater extent than another car of the same train. One care of a train might be 
almost totally demolished or destroyed, while another car, although seriously 
damaged, might remain on the track and be capable of rolling. Shall a court, in 
the interpretation of a policy of insurance involving the term ‘train wreck,’ as 
in the instant case, say that the death of an insured person, riding as a passenger 
in the almost demolished car, was the result of a train wreck, while the death of 
an insured person, while riding as a passenger in a partially wrecked or damaged 
car, was not the result of a train wreck? Each car is a component part of the 
train. To hold that the difference in degree of damage or destruction is the test 
in determining whether or not there was a train wreck would be purely arbitrary, 
and would open the door for entrance into a room of endless confusion. To 
wreck means to destroy, or disable, or seriously damage; to cause to suffer ruin; 
to disorganize or cause serious injury to anything. Webster’s New International 
Dictionary.” 

It is not necessary for us to decide whether an insurance contract was made 
as claimed by plaintiff, for if we adopt plaintiff's theory and hold that it was, 
then it was his duty to place himself within the terms of it, and prove that he 
was injured “by wrecking (of a) Railroad, street car, steamboat, omnibus, or au- 
tomobile stage”; and as there is no proof that at the time plaintiff was injured 
any one of the named vehicles was damaged in any manner whatever it follows 
that in this essential element of his case he failed and that the court did not err 
in rendering judgment for defendant. 

The judgment of the trial court is affirmed. 

Herr, Leach, Eagleton, and Diffendaffer, CC., concur. 

Per Curiam. 

Adopted in whole. 
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GUARANTY TRUST CO. v. CONTINENTAL LIFE INS. CO. No. 22581. 
Supreme Court of Washington. Dec. 29, 1930. 
294 Pacific Reporter 585. 
1. INSURANCE. 

Fact of issuance of accident policy gives rise to presumption that insured was 
of sound mind. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

2, INSURANCE. 

Where provision in insurance contract is. susceptible of two different con- 
structions, construction most favorable to insured will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Insurance contract will be liberally construed in favor of object to be ac- 
complished and strictly construed against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4, INSURANCE. ; 
Word “thrown” from automobile within accident policy means hurled or tossed 
out of car by some force. , ; 
Travel and pedestrian accident policy insured against death or dis- 
ability resulting from bodily injuries effected through accidental means 
and sustained by insured by “being accidentally thrown” from any motor 
driven car or vehicle. 
(For other cases, see Insurance, Dec. Dig. § 452.) 
5. INSURANCE. oer : 

Death of insured run over after going backwards off of running board of 
truck on rough and bumpy road held caused by being “accidentally thrown” from 
truck within accident policy. 

Insured on accepting ride stood on running board of truck and leaned 
forward behind windshield. Road was full of ruts and chuck holes. As 

a result of the momentum, sudden slowing down, and jar of road, 

when driver applied brakes, insured went backwards from truck, caught 

foot, and was thrown under rear wheel and sustained injuries which 
caused death. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

6. INSURANCE. ; ; 

Where death resulted through accidental means exclusively, showing that 
heavy truck ran over insured’s chest, crushing it, was sufficient showing re- 
garding cause of death within accident policy, absent intervening cause. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

7. INSURANCE. 

If particular word is susceptible of more than one construction, construction 
most favorable to insured should be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

& INSURANCE. 

Word “in” automobile within accident policy is generally accepted and used 
as equivalent to word “on.” 

(For other cases, see Insurance, Dec. Dig. § 452.) 

9. INSURANCE. : 

Fact that insured was riding on running board when he went backwards off 
truck and was run over held not to preclude recovery under accident policy cover- 
ing insured while riding “in” automobile. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Appeal from Superior Court, Yakima County; Dolph Barnett, Judge. 

‘ Action by the Guaranty Trust Company, as administrator of the estate of 
Jsborne Briscoe, deceased, against the Continental Life Insurance Company. 
Judgment for defendant non obstante veredicto, and plaintiff appeals. 

Reversed and remanded with instructions. 
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Thomas H. Wilson and Cheney & Hutcheson, all of Yakima, for appellant. 

Rigg, Brown & Halverson, of Yakima, for respondent. 

Ho.coms, J. 

On February 13, 1927, respondent, a stock company, issued to one Osborne 
Briscoe, in conjunction with a certain magazine, a travel and pedestrian accident 
policy for a nominal consideration of one dollar paid by the insured, effective 
for a term of twelve months from the date thereof and providing for continuance 
in effect annually thereafter by re-subscribing to the magazine and for an in- 
crease in the amount insured with each renewal. On February 16, for the con- 
sideration then given the policy was renewed for another period of one year 

The policy insured Briscoe against 

“* * * death or disability resulting directly, independently and exclusively of 
all other causes from bodily injuries effected solely through external, violent and 
accidental means and sustained by the insured in the manner following: 

“Part One. By the wrecking or disablement of any railroad passenger car 
* in or on which the insured is traveling as a fare paying passenger,” etc. 
“Part Two. (A) By the wrecking or disablement of any private automobile. 
motor driven car or horse-drawn vehicle, in which the insured is riding or driving, 
or by being accidently thrown from such automobile, car or vehicle.” 


* 


Across the face of the policy in large red letters is printed: “This is a limited 
policy. Read carefully.” 

In December, 1928, Briscoe met his death through an accident, appellant was 
appointed as administrator of his estate, due proof of loss was made to respondent 
in accordance with the policy, payment was refused, and this action was becun 
to recover $2,750. 

The case was tried before the court and a jury, and the jury returned a ver- 
dict in favor of appellant for $2,750. Thereafter a motion for judgment n. o. y. 
or in the alternative for a new trial was made, and the court granted the motion 
for judgment n. o. v. This appeal resulted. The facts are practically undisputed 
and show the following case made by appellant: ; 


In the early part of December, 1928, deceased left his ranch west of Wapato, 
to go to that town, traveling east on a road running east and west from Wapato. 
When about three miles from Wapato a truck came by heavily laden with wood 
owned and driven by one Campbell with whom was riding on a single seat of 


the truck a man named Holt. The truck was a Ford truck with a trailer attach- 
ment, two wheels attached to the rear of the truck, not as a separate trailer, 
but as a part of the same vehicle, thus making a six-wheel instead of a four- 
wheel truck. The body of the truck was one complete body. Campbell was 
driving east on the same road on which deceased was walking, intending to go to 
his ranch situated about two miles in the direction of Wapato and one mile south 
of the road. When Campbell saw Briscoe walking along the road, he hailed 
Briscoe to give him a.ride and took Briscoe upon the truck. The truck had no 
cab, but simply a windshield, a front seat with a backrest, and a low door on each 
side made of iron; the windshield being braced with steel or iron struts. On each 
side of the truck was a short running board made of corrugated steel about eight 
ocr ten inches wide and eighteen or twenty inches long with a rough surface. 
Briscoe stood on the running board on the right-hand side of the truck and hung 
on to the struts, leaning forward so that his body was protected by the windshield 
from the cold wind. Campbell drove on toward Wapato, driving between twenty 
and twenty-five miles per hour. The road on which the truck was being driven 
is a wide, improved graveled highway, but it is unpaved and has no other hard 
surfacing, and during the months of October, November, and December becomes 
quite rutty and full of chuck holes due to the heavy hauling of agricultural pro- 
ducts from the Yakima reservation to Wapato. About two miles from where 
Briscoe got on the truck, the road leading south, which Campbell intended to 
take, turned off from the highway on which he was driving at about right angles. 
Just before Campbell reached that place, he told Briscoe that he was not going 
into Wapato and would turn south, or to his right, at that corner and when he 
was some distance from the corner he started to stop, applying the brakes to slow 
down. Just as Campbell started to slow down and while braking his truck, from 
the momentum of the truck, the sudden slowing down, and from the jar ot the 
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road, slightly “bumping” the truck, Briscoe was thrown backwards from the 
truck. As he fell backwards his left foot caught on some part of the truck so 
that he was thrown under the rear wheel. The heavy artic overshoes which Bris- 
coe wore at the time, without other shoes, were cut and his big toe injured show- 
ing a violent. wrench. When he fell he sustained a severe blow on the head and 
then the back wheel ran over and across his chest. His chest and all the bones 
and organs in it were so severely crushed that the deputy coroner, who conducted 
the examination of him when taken to Wapato, found nothing more necessary to 
determine as to the cause of death than being run over and his chest crushed. 
As the wheels passed over Briscoe, Campbell knew he had passed over something 
and stopped his truck as soon as he could, some sixty feet from the corner where 
he intended to turn south. When he stepped out of the truck, Briscoe was lying 
in the road about ten feet behind the truck in a diagonal position with his head 
to the northwest and his feet to the southeast. Besides the injuries to the chest, 
there were severe bruises and contusions to the back of the head which were not 
carefully examined because of the apparent injuries to the chest being sufficient 
to cause death. 

On appeal, as stated by appellant, there are two major questions to decide: 
(1) Did Briscoe meet his death directly, independently, and exclusively of all 
other causes, from bodily injuries affected solely through external, violent, and 
accidental means sustained by him from being thrown from the truck? (2) Was 
Briscoe, at the time he was thrown from the truck, within the provisions of the 


policy H 

It is obvious that the policy in suit is practically identical with the policy be- 
fore us in Wright v. Continental Life Insurance Co., 146 Wash. 665, 264 P. 410. 
We are not disposed to depart from the rule announced in that case that a limited 
accident policy against death occasioned by being accidentally “thrown from” an 
automobile, does not cover a death where the deceased, while riding in a truck, 
was killed when his head was struck by an upright of a bridge through which 
the truck was being driven, he not being thrown from the car. Nor do we dis- 
regard the rule announced in a similar case against the same insurer in Lavender 
y. Continental Life Insurance Co., 143 Wash. 201, 253 P. 595, where we held that 
in such cases the act named in the policy and insured against must be established 
as the efficient cause of the death. 

Kespondent asserts, and the trial court agreed, that the above-cited cases 
cannot be distinguished from this. We have no difficulty in distinguishing this 
case from both the cited cases. While the facts are not clearly stated in the 
Lavender Case, it does appear in the opinion that within the terms of the same 
form of insurance policy, the insured was not actually thrown from any motor 
or horse-drawn vehicle in which he was riding or driving, but in fact, fell from 
the vehicle while helping to unload a heavy motor. After he had fallen from the 
wagon to the ground, the motor fell on top of him and killed ‘him. The vehicle 
had nothing to do with the casualty. The Wright Case, supra, is more easily 
distinguished. There, under a similar policy to that in suit, with a provision that 
if death be occasioned “by being accidentally thrown from” an automobile, com- 
pensation would be paid, it was shown only that the insured, while a passenger in 
an auto truck, was killed by having his head come in contact with an upright of 
a bridge through which the motor-truck was being driven and that at all times the 
body of the insured was within the truck and never thrown from it. 

[1] In the present case, from the fact that the policy was issued to Briscoe, 
it must be presumed that he was insurable: in other words, he was of sound mind. 
It is not to be presumed that he would attempt to get off the truck when he knew 
it was to be stopped at the corner where the road turns south, a very short dis- 
tance ahead of him. Neither is it to be presumed that he merely fell from the 
truck unless there was some force such as the jar and bumping from inequalities 
in the road, together with the momentum of the car when being stopped, to cause 
the fall. 

_ [2, 3] There is another principle applying to contracts of insurance to the 
effect that if they are so drawn as to require interpretation and fairly susceptible 
ct two different conclusions, the one will be adopted most favorable to the in- 
sured; and will be liberally construed in favor of the object to be accomplished 
and conditions and provisions therein will be strictly construed against the insurer, 
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as they are issued upon printed forms prepared by experts at the instance of the 
insurer, in the preparation of which the insured has no voice. Algoe v. Pacific 
Mutual Life Ins. Co., 91 Wash. 324, 157 P. 993, L. R. A. 1917A, 1237; Fenton 
v. Poston, 114 Wash. 217, 195 P. 31; Thompson v. Brotherhood of American Yeo- 
men, 130 Wash. 179, 226 P. 498; Continental Life Insurance Co. v. Wells, 38 Ga. 
App. 99, 142 S. E. 900; Mathews v. Modern Woodmen of America, 236 Mo. 326, 
139 S. W. 151, Ann. Cas. 1912D, 483. 

[4, 5] In accordance with the above principle, if decedent was not actuallv 
“thrown,” that is, hurled, or tossed out of the car by some force, plain common 
sense dictates the inference that his fall backwards from the truck was caused by 
some force other than his own volition. The conclusion must therefore be reached 
that the death of Briscoe was caused by accident by being thrown from the auto 
truck in which he was then riding. This case is therefore somewhat analogous to 
our decisions in Day v. Great Eastern Casualty Co., 104 Wash. 575, 177 P. 650, and 
Rorabaugh v. Great Eastern Casualty Co., 117 Wash. 7, 200 P. 587. 

[6] It is contrary to just inference to say that although Briscoe fell or was 
thrown from the truck, unless it was shown that he was killed before the auto- 
mobile ran over his body, it was not shown that the efficient cause of his death 
was being thrown from the truck. When the death was shown to have been 
caused wholly by external, violent, and accidental means and independently and ex- 
clusively of all other causes, even if striking on his head would not have caused 
death, when the truck immediately ran over his chest without the intervention of 
any other violent, external, and accidental means, it was certainly a sufficient show- 
ing as to the cause of the death. , 

For a few cases somewhat analogous to this from outside jurisdictions, com- 
pare Travelers’ Insurance Co. of Hartford v. Murray, 16 Colo. 296, 26 P. 774, 25 
Am. St. Rep. 267; Continental Casualty Co. v. Colvin, 77 Kan. 561, 95 P. 565; 
Wright v. Aetna Life Insurance Co. (C. C. A.) 10 F. (2d) 281, 46 A. L. R. 225; 
Id. (D. C.) 17 F. (2d) 596; Travelers’ Insurance Co. of Hartford v. Melick (C. 
C. A.) 65 F. 178, 27 L. R. A. 629; Baltimore & O. R. Co. v. McBride (C. C. A.) 
36 F.(2d) 841. 


[7-9] Respondent also attaches some importance to the fact that since Briscoe 
was riding on the running board and not inside of the truck, he was not within 
the terms of the policy. 

It could not be successfully contended that had Briscoe been seated inside the 
truck and, when Campbell started to stop it to let him get out, had Briscoe then 
stepped out on the running board and immediately been thrown to the ground and 
killed, or so incapacitated that the truck instantly ran over him and killed him, 
that he would not have been within the terms of the policy. 


We are not seriously impressed with so technical a contention. Again the 
principle should apply that if two or more constructions can be placed upon a 
single word such as “in,” that construction should be adopted most favorable to 
the insured. The word “in” is ordinarily accepted and used as an equivalent to 
the word “on.” 4 Words and Phrases, First Series, 3464; Andrews v. State, 8 
Ga. App. 700, 70 S. E. 111; Depue v. Travelers’ Insurance Co. (C. C.) 166 F. 
183; Aetna Life Insurance Co. v. Davis (C. C. A.) 191 F. 343; Wilmarth y. Pa- 
cific Mutual Life Insurance Co., 168 Cal. 536, 143 P. 780, Ann. Cas. 1915B, 1120; 
Continental Life Insurance Co. v. Wilson, 36 Ga. App. 540, 137 S. E. 403. 

In the last-cited case, based upon a similar contract of insurance with the 
one at bar, the insured was thrown from a log cart on which he was riding, which 
struck a stump in the road, throwing him out and dislodging a log which fell 
upon him. The court held that the insured was “within” the vehicle in the sense 
of the terms of the policy, reasonably construed. 

We therefore conclude that the judgment n. 0. v. and dismissing the action 
should not have been granted. The judgment is therefore reversed and remanded 
with instructions to proceed further in accordance herewith. 

Mitchell, C. J., and Tolman, Parker, and Main, JJ., concur. 
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AUTOMOBILE 


INDEMNITY INS. CO. OF NORTH AMERICA y. FORREST et al. 
No. 6165. 
Circuit Court of Appeals, Ninth Circuit. Nov. 10, 1930. 
Rehearing Denied Dec. 22, 1930. 
44 Federal Reporter (2d) 465. 
1. INSURANCE. 

Where process and pleadings served on insured were promptly forwarded to 
liability insurer, there was sufficient compliance with policy, though process served 
on insured’s chauffeur was not forwarded. 

_ (For other cases, see Insurance, Dec. Dig. § 540.) 
2, INSURANCE. 

Failure to forward to liability insurer process and pleadings served on 
insured’s chauffeur constituted no defense, where insurer had actual notice of 
service on chauffeur and had opportunity to defend. 

The original action was brought against the insured and the insured’s 
chauffeur for wrongful death due to the chauffeur’s negligence in driving 
automobile. Judgment was recovered against the chauffeur, and, on 
return of execution unsatisfied, plaintiffs commenced action against the 
insurance carrier. It appeared that the insurance carrier received process 
and pleadings served on insured, and had actual notice of the service of 
process on the chauffeur both before and after default was claimed 
against him, and was given full opportunity to defend in his behalf, but 
refused to do so on the ground that it had a complete defense to the 
action. 

(For other cases, see Insurance, Dec. Dig. § 540.) 

3. INSURANCE. 

Liability insurance carrier, having refused to defend action against insured’s 
chauffeur, could not avoid liability on ground chauffeur failed to co-operate. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Appeal from the District Court of the United States for the Southern Division 
of the Northern District of California; Frank H. Kerrigan, Judge. 

Action by Belva Forrest and another against the Indemnity Insurance 
Company of North America. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Hartley F. Peart and Gus L. Baraty, both of San Francisco, Cal., for appellant. 

Joseph A. Brown, of San Francisco, Cal. and A. L. Crawford, of Palo Alto, 
Cal., for appellees. 

Before Rudkin and Wilbur, Circuit Judges, and Norcross, District Judge. 

RUDKIN, Circuit Judge. 

August 8, 1926, there was in force and effect a contract of insurance between 
the Indemnity Insurance Company of North America, as insurer, and one Mary 
C. Kittredge, as assured, by the terms of which the company agreed to indemnify 
the assured, in an amount not exceeding $10,000, against claims for damages for 
bodily injuries or death alleged to have resulted from the operation of an 
automobile owned by the assured and described in the policy. The policy con- 
tained a further provision that it should cover as additional assured any person 
operating the automobile with the permission of the assured, or, if the assured be 
an individual, with the permission of an adult member of the assured’s household, 
other than a chauffeur or domestic servant. One Hooper was employed by Mrs. 
Kittredge as chauffeur at her ranch in Saratoga, Cal., and, on the date above 
mentioned, with the permission of his employer, Hooper drove the automobile 
covered by the policy in suit to San Francisco, and on his return trip the follow- 
ing morning the automobile struck and killed one Forrest. October 13, 1926, 
the plaintiffs herein, surviving wife and minor son of Forrest, commenced an 
action in one of the state courts of California against Hooper and Mrs. Kittredge 
to recover damages for death by wrongful act. October 20, 1926, Mrs. Kittredge, 
after having been served with summons in the action, died, and her executor was 
substituted in her place and stead. February 11, 1927, the action was dismissed 
as to the executor; March 28, 1927, process in the action was served upon Hooper; 
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March 2, 1928, a default was claimed; and May 5, 1928, a default judgment was 
entered in favor of the plaintiffs and against the defendant Hooper for the sum 
of $5,333. That judgment having become final and execution thereon having been 
returned unsatisfied, the plaintiffs therein commenced the present action against 
the defendant, the insurance carrier above named, and, from a judgment in 
their favor, the defendant has appealed. 

[1-3] The principal defense urged at the trial seems to have been based upon 
the claim that, at the time of the accident, Hooper was driving the automobile 
without the permission of the named assured or of an adult member of her house 
hold, other than a chauffeur or domestic servant, and was not an additional assured 
within the terms of the policy. At the close of the trial, after all the testimony 
was in, the answer was amended by leave of court by adding thereto the additicnal 
defense that Hooper failed to forthwith forward to the appellant the process and 
pleadings served on him; failed and refused to render to the appellant all co- 
operation and assistance in his power, and failed to aid in securing information 
and evidence and the attendance of witnesses, as required by the terms of the 
policy. This belated defense was doubtless interposed with a view of bringing 
the case within the decisions of this court in Metropolitan Ins. Co. of New York 
v. Colthurst (C. C. A.) 36 F. (2d) 559, and Royal Indemnity Co. v. Morris (C 
C. A.) 37 F.(2d) 90, handed down after the original answer was filed. There was 
testimony tending to prove that the process and pleadings served on the code- 
fendant, Kittredge, during her lifetime were promptly forwarded to the appellant, 
and this was a sufficient compliance with the requirements of the policy in that 
regard. Slavens v. Standard Acc. Ins. Co. (C. C. A.) 27 F.(2d) 859; Metropolitan 
Ins. Co. of New York vy. Colthurst, supra; Royal Indemnity Co. v. Morris, supra. 
While the receipt of the process and pleadings served on the codefendant gave 
no notice that service had also been made upon Hooper, there was testimony tend- 
ing to prove that the appellant had actual notice of the service of process ‘on 
Hooper, both before and after the default was claimed against him, and was given 
full opportunity to defend in his behalf, but refused to do so on the ground that 
it had a complete defense to the action. Under such circumstances, the failure 
to forward the process and pleadings constitutes no defense; and, inasmuch as 
the appellant, refused to defend the action in behalf of Hooper, it is now in no 
position to claim that he failed to co-operate or assist in a defense that was never 
made. 

[4] It is next contended that the evidence was insufficient to support a find- 
ing that Hooper was operating the automobile with the permission of the named 
2ssured, or in the course of his employment as chauffeur. . But there was a clear 
conflict in the testimony on that issue, and in such cases the finding of the jury 
is conclusive on this court. 

[5] Again, the court instructed the jury, among other things, that the right 
of recovery was based on the claim that Hooper was driving the automobile with 
the permission of the named assured, and the instruction is assigned as error 
because the complaint alleged that he was operating the car in the course of his 
employment as chauffeur, not with the permission of the named assured. ‘True, 
the complaint contained no direct allegation that Hooper operated the car with 
the permission of the named assured, but that question was made an issue at 
the trial, and the appellant itself requested an instruction upon it. Under such 
circumstances, we think the complaint should be deemed amended, if need be, to 
conform to the proof. 

[6] After the commencement of the present action, Belva Forrest, one ot 
the appellees, married one Dovan, and the fact of her marriage was unknown 
to the apellant when the jury was impaneled. As soon as the appellant become 
aware of the marriage, it requested permission of the court to further interrogate 
the jurors for the purpose of ascertaining whether any of them was acquainted 
with Dovan or was connected in any wav with the concern for which he worked. 
The refusal of this request is assigned as error. There is no intimation in the 
record that any of the jurors was in fact disqualified for any reason, and, in the 
absence of any such showing, there was no abuse of discretion or prejudicial 
error in the ruling complained of. e 
[7] The letter addressed to the appellant by Mrs. Kittredge during her |i! 
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time, in which she declared that Hooper was driving the automobile at the time 
vi the accident without her permission, was not a declaration against interest, 
and was not admissible in evidence against the appellees in any conceivable aspect 
of the case. 

The judgment is affirmed. 


WILLIAMS v. AMERICAN AUTOMOBILE INS. CO. No. 5895. 
Circuit Court of Appeals, Fifth Circuit. Nov. 24, 1930. 
Rehearing Denied Dec. 19, 1930. 
44 Federal Reporter (2d) 704. 
1, INSURANCE. 

Truck loaned for use in transporting boy scouts at time of accident was not 
used for “commercial purposes,” within liability policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2, INSURANCE. 

Evidence as respected insurer’s right to set up defense established that insurer 
did not agree to defend action against driver of truck. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

\ppeal from the District Court of the United States for the Northern District 
of Texas; William H. Atwell, Judge 

Action by V. B. Williams against the American Automobile Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Wm. M. Cramer and Shelby S. Cox, both of Dallas, Tex., for appellant. 

F. B. Walker and B. V. Thompson, both of Fort Worth, Tex., for appellee. 

Before Bryan and Foster, Circuit Judges, and Dawkins, District Judge. 

Bryan, Circuit Judge. 

By its policy of insurance appellee insured the Morrison Supply Company 
against loss resulting from claims for damage caused by reason of the supply 
company’s ownership or use of an automobile truck, subject to the limitation 
that the truck should be used only for “commercial purposes.” The policy con- 
tained a clause which made the insurance also available to any person lawfully 
operating the truck with consent of the supply company; and provided, in the 
event of judgment being recovered by any claimant against the insured and 
execution being returned unsatisfied, that an action might be maintained by the 
judgment creditor against the insurance company, subject to the terms and con- 
ditions of the policy. While the policy was in force, the supply company’s sales- 
man and branch manager at Wichita Falls, Tex., lent the truck to Paul Barnett 
for the purpose of transporting a troop of Boy Scouts from Wichita Falls to the 
State Fair at Dallas 

Barnett, while driving the borrowed truck on the trip, ran it against and in- 
jured appellant, Williams. Appellant recovered judgment against Barnett in an 
action based upon negligence, and execution on the judgment was returned un- 
satisfied. Appellant then brought this action against appellee on the policy of in- 
surance. Appellee defended on the ground that at the time of appellant’s injury 
the truck was not being used for commercial purposes; and appellant by way of 
reply pleaded that appellee was estopped to assert the defense set up by it, alleging 
that it had agreed to defend the action against Barnett and had failed to do so. 
\t the close of all the evidence the trial court directed a verdict and entered judg- 
ment for appellee. This appeal is taken on the ground issues involved should 
have been submitted to the jury. 

The supply company was engaged in the business of selling at wholesale, 
among other things, supplies for waterworks, and used the truck in question to 
haul supplies from the freight depot to its warehouse and from its warehouse to 
places designated by its customers. Barnett, who borrowed the truck, was chief 
clerk in the city waterworks department. He was also a scoutmaster to the Boy 
Scouts. Within a week after process was served on Barnett, W. J. Blunt, a 
representative of the appellee insurance company, called on Barnett for a state- 
ment of the facts relating to the accident to appellant. Barnett gave the re- 
quested statement, and after he had done so, Blunt stated that the insurance com- 


pany was under no obligation to defend the suit against him. It is undisputed 
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that Barnett agreed to this, and stated that he did not have the money with which 
to defend himself, had no property subject to execution, but that he regretted to 
have a judgment rendered against him, although he “did not see any other way 
out of it.’ There was a dispute as to what was said on the issue whether Blunt 
promised Barnett that appellee would. defend the suit against him. Barnett at 
first testified that Blunt agreed for the insurance company to defend that suit, 
but he later qualified that statement by saying that such was his understanding. 
Blunt testified that he told Barnett the insurance company would have an answer 
filed for him, which would prevent a default judgment being taken on appearance 
day, but would do nothing more in defense of the pending lawsuit. Blunt was 
corroborated by Meissner, branch manager of the supply company. Barnett made 
no further defense, and the action against him went to trial undefended. 

[1] That the truck was not being used for commercial purposes on the occa- 
sion of appellant’s injury, we entertain no doubt. It was being used, not in the 
business of the supply company, but on a pleasure trip for the accommodation of 
Barnett and the Boy Scouts. The fact that Barnett was chief clerk in the water- 
works department of the city to which the supply company sometimes sold goods 
does not tend to show a business or commercial use of the truck. The language 
of the policy is so restrictive that it cannot be stretched to cover the use of the 
truck in a manner wholly foreign to ordinary business and commercial purposes. 
Any incidental benefit or good will that might result from its use in an attempt 
to curry favor with an employee of the city waterworks is too remote to support 
the inference that such use was for commercial purposes. 

2, 3] It may be assumed that appellee, if it agreed to defend the suit against 
Barnett and then failed to do so, would be estopped to assert the defense that the 
truck was not used for commercial purposes. American Indemnity Co. v. Fell- 
baum, 114 Tex. 127, 263 S. W. 908, 37 A. L. R. 633; Oehme v. Johnson (Minn.) 
231 N. W. 817. But we are of opinion that Barnett’s testimony on the subject 
went no further than to give it as his understanding that the insurance company 
would not only file an answer but would also defend his case at the trial. Barnett 
did not testify positively that an agreement was made. On the other hand, the 
unequivocal testimony of two witnesses is that the alleged agreement to defend 
was not made. In this state of the evidence it would have been the duty of the 
court to grant a new trial if the verdict had been for appellant. It therefore was 
not error to direct a verdict for appellee. Barrett v. Virginian Ry. Co., 250 U. $ 
473, 39 S. Ct. 540, 63 L. Ed. 1092. See also New York Life Insurance Co. v. 
Weaver (C. C. A.) 8 F.(2d) 680. 

The judgment is affirmed. 


KAUTZ v. ZURICH GENERAL ACCIDENT & LIABILITY INS. CO. Limited. 
TUDHOPE v. SAME: 
Civ. 7344, 7320. 
aan Rehearing Denied Dec. 6, 1930. 
District Court of Appeal, First District, Division 1, California, Nov. 7, 1930 
293 Pacific Reporter 133. 
1. INSURANCE. : 

Courts endeavor to carry out policy as made and at same time prevent, if 
possible, exceptions and conditions from wholly devouring policy. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. , + a Ss 

Indorsement in automobile liability policy providing that policy shall apply 
to persons “legally operating automobile” held not intended to limit policy to 
instances where negligence is not made penal by statute. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

INSURANCE. ; 

Trial court’s construction that assured operating automobile while intoxicated 
was “legally operating automobile” within policy held consistent with true intent 
of parties. 

Upon the automobile liability policy involved was an “omnibus coverage 
indorsement” which provided that the policy was extended to apply to 





Auto.] Kautz v. Zurich General Accident & Liability Ins. Co. Ltd. 587 


any person while riding in or “legally operating any of the automobiles 
described.” 
(For other cases, see Insurance, Dec. Dig. § 435.) 
5. INSURANCE. 
To avoid policy for violation of specified provisions, policy must contain dec- 
laration violation shall have such effect (Civ. Code, § 2611). 


(For other cases, see Insurance, Dec. Dig. § 309.) 
6. INSURANCE. 

If provision in policy is material to risk, though violation be not declared 
ground for avoiding policy, noncompliance will nevertheless constitute defense 
(Civ. Code, § 2611). 

(For other cases, see Insurance, Dec. Dig. § 309.) 

7. INSURANCE. 

Whether stipulation in liability policy that automobile “is garaged or prin- 
cipally used” in certain place was material held fact question. 

The appellate court could not say as a matter of law that the stipula- 
tion was not a material provision of the policy. Whether is was material 
was a question to be determined from all the facts and circumstances by 
the trial court. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

8. INSURANCE. 

Proof of noncompliance with condition in liability policy that automobile was 
maintained in certain place, and that fact was material to risk, is defense. 

(For other cases, see Insurance, Dec. § 332%.) 

\ppeals from Superior Court, San Mateo County; George H. Buck, Judge. 

Actions by Anna Irene Kautz and by Lesley Tudhope, by her guardian ad 
litem, George Tudhope, against the Zurich General Accident & Liability Insurance 
Company, Limited. From judgments in favor of plaintiffs, defendant appeals. 

Reversed. 

J. Hampton Hoge, of San Francisco, and J. E. McCurdy, of San Mateo, (A. 
Dal Thomson, of San Francisco, of counsel), for appellant. 

Jered A. Maguire, of San Francisco, and James T. O’Keefe, of Redwood City, 
for respondent Tudhope. 

Norman S. Menifee, of San Francisco, for respondent Kautz. 

PER CURIAM. 

The above actions were brought to recover on a policy of insurance issued 
by Zurich General Accident & Liability Insurance Company, Limited, a corpora- 
tion, to Stella Bayne, who is designated therein as the assured. Defendant cor- 
poration agreed for the period of one year commencing December 7, 1927, to 
indemnify the assured against loss from legal liability for damages caused by 
bodily injury accidentally suffered as the result of the ownership, maintenance, 
or use of a certain automobile. Upon the policy was an “omnibus coverage in- 
dorsement,” which read as follows: “The policy to which this endorsement is 
attached is hereby extended to apply to any person or persons (other than the 
assured named in Special Condition 1) while riding in or legally operating any 
of the automobiles described in Special Condition 5, and any person, firm, or cor- 
poration legally responsible for the operation thereof, provided, such use or opera- 
tion is within the permission of the named assured, or if the named assured is 
an individual, with the permission of an adult member of the named assured’s 
household other than a chauffeur or a domestic servant, and provided also that 
this endorsement shall not be available to any automobile garage, sales agency, 
and/or service station, nor to any agent or employee thereof, and provided fur- 
ther that indemnity under the said policy shall inure first to the named assured 
and then (as to the remainder, if any) to any other person entitled thereto.” 

\t the time of its issuance, the policy contained certain special conditions, 
among which were the following: “2. Address of insured 2742 Filbert Street, 
San Francisco. * * * 9. The automobiles are principally maintained and garaged 
in the city or town of Los Altos. 10. The automobiles are principally used in 
the city or town of Los Altos and in the vicinity of said city or town.” On March 
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21, 1928, an indorsement referring to the above conditions was attached the 
policy. This indorsement was as follows: “Special Conditions 2, 9, and 10 of 
the policy to which this endorsement is attached are hereby amended to show that 
the address of the assured is now 201 Buena Vista Avenue, Mill Valley, California, 
and that the automobile covered is maintained, garaged, and principally used in 
the city or town of Mill Valley, California. This endorsement to be effective as 
of noon (12:01 a. m. or 12:00 noon) of the 21st day of March, 1928. This en- 
‘dorsement is issued subject to such agreements, conditions, provisos, declarations 
and warranties as are contained in the policy to which it is attached, if not 
consistent herewith. * * *” Pursuant to the statute (Stats. 1919, p. 776), there 
was inserted in the policy a provision “that in case judgment shall be secured 
against the insured in an action brought by the injured person * * * then an action 
may be brought against the company on the policy and subject to its terms and 
limitations by such injured person.” 

On November 18, 1928, the plaintiff Tudhope, due to the negligent operation 
of the automobile by one Earle L. Drais, who was driving the same by permission 
of the assured, accidentally suffered bodily injuries. An action to recover damages 
therefor was filed by said plaintiff against Drais, and on April 12, 1929, a judg- 
ment in the sum of $2,750 and costs, which has become final, was recovered against 
him. Execution issued thereon, and the same was returned wholly unsatisfied, 
whereupon demand for the amount of the judgment was made upon defendant 
corporation and refused. Plaintiff Kautz, who was also riding in the automobile 
with Drais, suffered injuries in the same accident, and on May 7, 1929, recovered 
against the latter a judgment for damages in the sum of $2,500, with costs, based 
upon his negligent operation of the car. This judgment has also become final. 
Execution issued thereon against Drais was returned wholly unsatisfied, and a 
demand for payment of the judgment was refused by defendant corporation. In 
the present actions, by which plaintiff sought to recover the amounts of said judg- 
ments from defendant company, the above facts were alleged, and as defenses 
thereto defendant averred that Drais was not legally operating the automobile at 
the time plaintiffs were injured, and, further, that by the indorsement hereinbe- 
fore referred to it was provided that the automobile should be maintained, garaged, 
and principally used in the city or town of Mill Valley; that contrary thereto the 
automobile was on the date of the accident, and for a long time prior thereto 
had been. maintained, garaged, and principally used in the city and county of San 
Francisco, and that this fact materially affected the risk. The questions wer 
submitted for decision upon the same evidence. The trial court found in accordan 
with the allegations of the complaints and against the defendant upon the defenses 
mentioned. Judgments from which defendant has appealed were entered accord- 
ingly. The evidence shows without dispute that Drais at the time of the accident 
was intoxicated, and defendant contends that the court consequently erred in its 
conclusion that the driver was legally operating the automobile within the mean- 
ing of the policy, and also that evidence tending to prove the alleged breach 
the policy was improperly excluded. The appeals were presented and will b 
considered together 


+17 
Int 





[1] It was held in Pacific Heating & Ventilating Co. v. 
Ins. Co., 158 Cal. 367, 111 
contracts, must be 


Williamsburgh, etc., 
P. 4, 5, that, while a policy of insurance, like other 
construed according to the language and terms used therein 
to arrive at their true sense and meaning and courts will not undertake to reliev 
parties from the plain stipulations of the policy, still the rule is well established 
that provisos and exceptions must be strictly construed against the insurer, who 
is hound to use such language as to make the conditions, specifications, and pro 
visions thereof clear to the ordinary mind, and, in case it fails to do so, any am 
biguity or reasonable doubt must be resolved in favor of the assured. In each 
of the following cases the policy was similar in form to the one in question, and 
the insurer denied liability on the ground that the driver, not having procured an 
operator’s license, was illegally operating the automobile. It was held that, not 
withstanding such failure, the car was being legally operated within the meaning 
of the policy. Odden v. Union Indemnity Co. (Wash.) 286 P. 59; Fagiani v. General 
Accident, etc., Corporation, Limited, (Cal. App.) 287 P. 377. In 


: the case last 
cited, the court said: 


“Under a liberal definition of the term, one is not ‘legall: 
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operating’ an automobile when he is driving it in violation ot any provision of 
law, but obviously the term was not used in that broad sense in the policy in ques- 
tion, because to give it that meaning would be to destroy the protection which the 
policy purports to give to persons driving the automobile with the permission of 
the owner. It is a matter of common knowledge that nearly every automobile 
accident is due to a breach of some statutory provision.” The court suggested 
that the provision related to the manner of operating the automobile, but this 
construction no less than the ene urged by the insurer in that case would tend 
to destroy the value of this character of insurance; it also being a matter of com- 
mon knowledge that the majority of automobile accidents are caused by the failure 
to observe the statutory regulations respecting the driver’s condition as to sobriety, 
and the manner of operating the car; such violations with few exceptions being 
made criminal offenses. But, as the court further said, after referring to the 
fact, which is true here, that the exemption claimed by the insurer was not in 
serted in the “exclusion” clause of the policy, and stating that this might properly 
be considered in construing the contract: “It is not necessary to determine what 
was intended by the use of the term ‘legally operating,’ but it is sufficient to show 
that it is uncertain whether it was the intention of the parties to the contract to 
give it the meaning for which appellant [the insurer] contends.” As was aptly 
said in Pacific Heating, etce., Co. vy. Williamsburgh, etc., Ins. Co., supra, with 
respect to the rule of construction where the provisions of the policy are ambiguous : 
“This rule is based upon the fact that the contract of insurance is drawn by the 
insurer, and in it are usually placed many exceptions, conditions, and forfeitures 
deliberately and purposely by the insurer so as to avoid liability, and the ordinary 
person in paying a premium and accepting a policy does not read, or, if he does 
read, he cannot understand the many conditions, exemptions, and exceptions con- 
tained therein. * * * Thereiore the courts endeavor to carry out the contracts as 
made by the parties, and, at the same time, prevent, if possible, the exceptions 
and conditions from wholly devouring the policy.” 

|2-4] While the meaning of the provision cannot be determined with certainty, 
yet when the whole contract is considered in connection with what the parties 
appear to have had in mind, namely, indemnity against the consequences of the 
negligent use or operation of the automobile, it is reasonably clear that it was not 
the intention to limit the policy to the few instances where the negligent act or 
omission is not made penal by the statute. The construction given the instrument 
by the trial court appears to be consistent with the true intent of the parties, and, 
where that is the case, the appellate court will not substitute another interpreta- 
tion, though it seem equally tenable. Slama Tire Protector Co. v. Ritchie, 31 Cal. 
App. 555, 161 P. 25; Manley v. Pacific Indemnity, ete., Co., 79 Cal. App. 641, 250 
rice ie 
[5-7] As stated, the indorsement of March 21, 1928, amended certain of the 
“special conditions” in the policy, namely, conditions 9 and 10, by providing “that 
the automobile covered is maintained, garaged, and principally used in the city or 
town of Mill Valley, California.” The policy also contained the following pro 
vision: “This policy is made and accepted subject to the general conditions, special 
conditions, and warranties hereinafter set forth, together with such other general 
conditions, special conditions, and warranties as may be endorsed hereon or added 
hereto in like manner as if the same were respectively repeated and incorporated 
herein, and compliance with such general conditions, special conditions, and war- 
ranties shall be a condition precedent to the right of recovery hereunder.” While 
no particular form of words is necessary to create a warranty (Civ. Code, § 2604), 
here the statement quoted is not found among the schedule of warranties in the 
policy, but is designated in the policy as one of the special conditions. The effect 
intended by these provisions is obscurely expressed, and, in case of doubt as to 
the construction to be given where the meaning of the instrument is not plain, it 
has been held that “the court should lean against that construction which imposes 
upon the assured the obligation of a warranty.” National Bank, etc., v. Union 
Insurance Co., ete., 88 Cal. 497, 504, 26 P. 509, 22 Am. St. Rep. 324. The statute 
provides that “a policy may declare that a violation of specified provisions thereof 
shall avoid it, otherwise the breach of an immaterial provision does not avoid the 
policy.” Civ. Code, § 2611. To meet the terms of this section, however, the policy 
must contain a declaration that a violation of the specified provisions thereof shall 
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avoid it, and it was held in Everett v. Standard Accident Insurance Co., 45 Cal. 
App. 332, 345, 187 P. 996, 1001, that a clause, in substantially the same language 
as that above quoted, requiring compliance with the provisions of the policy as 
a condition precedent to a recovery thereunder, fell short of the declaration required 
by the statute. As the court said: “If such had been the intention, the policy 
should have so declared in clear and unmistakable terms.” . 

But if the provision in question be in fact material to the risk, though its 
violation be not declared a ground for avoiding the policy, a noncompliance there- 
with will nevertheless constitute a defense to an action on the policy. Victoria 
Steamship Co. v. Western Assurance Co., etc., 167 Cal. 348, 139 P. 807; Everett 
v. Standard Accident Insurance Co., supra. The authorities recognize the reason- 
ableness of the classification and premium charges based upon the place where 
automobiles are kept and used (Brest v. Commissioner of Insurance [Mass.] 169 
N. E. 657), and we cannot say as a matter of law that the stipulation that the 
automobile “is maintained, garaged, or principally used” in Mill Valley was not 
a material provision of the policy. Whether it was material in the sense that a 
noncompliance increased the hazard or that the stipulation influenced the insurer 
in fixing the rate of the premium was a question to be determined from all the 
facts and circumstances by the trial court. McEwen v. New York Life Ins. Co.. 
23 Cal. App. 694, 139 P. 242. Defendant in this connection sought to prove that, 
contrary to the stipulation in the policy, the automobile was garaged in San Fran- 
cisco and not in Mill Valley. The court excluded the evidence on the ground that 
the fact would be immaterial. While defendant’s offer of proof did not expressly 
include evidence that the alleged failure to comply with this provision increased 
the risk further than that its counsel stated that a lower rate was charged in Mill 
Valley than in San Francisco, proof of the fact that the provision was not com- 
plied with was the foundation of the defense, and, where this was excluded, it 
has been held that a party is not bound to offer all the facts which would authorize 
2 judgment in his favor, as it will be presumed under such circumstances that he 
could have proved them in the absence of a ruling rendering further evidence 
immaterial. Brundage v. Mellon, 5 N. D. 72, 63 N. W. 209: Loeb v. Willis, 100 
N. Y. 231, 3 N. E. 177; Murphey v. Brown, 12 Ariz. 268, 100 P. 801. 

[8, 9] Proof that contrary to the terms of the policy the automobile was garaged 
in San Francisco and that this fact was material to the risk would have constituted 
a defense to the action (Victoria Steamship Co. v. Western Assurance Co., etc., 
supra; Everett v. Standard Accident Ins. Co., supra), and the exclusion of evi- 
dence on this issue was prejudicially erroneous. For this reason the judgments 
must be reversed. 

The judgments appealed from are accordingly reversed. 


AMERICAN AUTOMOBILE INS. CO. v. FIDELITY & CASUALTY CO. 
OF NEW YORK et al. No. 21. 
Court of Appeals of Maryland. Dec. 4, 1930. 


152 Atlantic Reporter 523. 
1. INSURANCE. 


Insurance policies are construed as other contracts, and when unambiguous, 
language is given usual significance to effectuate intent of parties. 
(For other cases, see Insurance, Dec. Dig. § 146[1, 2].) 
3. INSURANCE. a 
Parties are presumed to understand policy as executed, and every intelligible 
condition is presumed intended to accomplish some purpose. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
4. INSURANCE. : 
Violation of condition of liability policy that insured should not voluntarily 
assume any liability without insurer’s written consent held breach of contract. 
(For other cases, see Insurance, Dec. Dig. § 514.) 
5. INSURANCE. 
Insurer to be relieved from liability on indemnity policy need not show that 
it was prejudiced by insured’s breach of contract. 
(Fo: other cases, see Insurance, Dec. Dig. § 309.) 
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6. INSURANCE. ar ae 7 peaks 

Court need not find that provision in automobile indemnity policy prohibiting 
insured from assuming liability was necessary for insurer to be relieved from li- 
ability by violation thereof. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

7, INSURANCE. ; 

Insured signing statement assuming liability for automobile accident violated 
policy prohibiting insured from voluntarily assuming liability and relieved insurer 
from liability on policy to injured party. 

(For other cases, see Insurance, Dec. Dig. §§ 311[1], 514. 

Appeal from Baltimore City Court; Joseph N. Ulman, Judge. 

Suit by the Fidelity & Casualty Company of New York, a body corporate, and 
another, against the American Automobile Insurance Company. Judgment for 
plaintiffs, and defendant appeals. 

Reversed without new trial. 

Argued before Bond, C. J., and Pattison, Urner, Adkins, Offutt, Digges, 
Parke, and Sloan, JJ. 

Walter V. Harrison and Robert France, both of Baltimore, for appellant. 

Rowland K. Adams and O. Bowie Duckett, Jr., both of Baltimore (Adams & 
Hargest, of Baltimore, on the brief), for appellees. 

Diccrs, J. 

The single question for determination on this appeal, as presented by the 
action of the lower court on the prayers, is: Did the action of the assured in as- 
suming liability in the manner shown by the record render the policy void and re- 
lease the insurer? The facts which give rise to this question may be briefly but 
substantially stated as follows: Dr. Chester Riland was the owner of a Flint se- 
dan, which on the night of December 9-10, 1926, was parked on the north side 
of Edmondson avenue, Baltimore City, in front of the doctor’s residence, with the 
parking lights burning. Dr. Riland had a policy of insurance in the Fidelity & 
Casualty Company of New York, one of the appellees, by which that company 
contracted to pay any loss, to the extent of the policy, occasioned by damage 
ihrough collision to his car. Lloyd N. Joyner at the time was the owner of a 
Buick sedan, which was insured by the American Automobile Insurance Company, 
the appellant. That policy of insurance provided: “American Automobile Insur- 
ance Company, in consideration of the premium and of the statements set forth 
in the schedule of statements, which the assured makes and warrants to be true 
by the acceptance of this policy, does hereby insure the Assured named and de- 
scribed in said schedule for the term therein specified, against direct loss or ex- 
pense arising or resulting from claims upon the Assured for damages by reason of 
the ownership or maintenance of any automobile described in Statement IV of the 
schedule and the use thereof for the purposes described in Statement V of the 
schedule, * * * to an amount-not exceeding the limits hereinafter stated, if such 
claims are made on account of * * * damage to or destruction of property of 
others, including the loss of use thereof, * * * arising from an accident occurring 
while this policy is in force.” The contract further provides: “This policy 1s 
issued by the company subject to the following conditions, limitations and agree- 
ments which are a part of the policy, and to which assured, by thé acceptance of 
this policy, agrees: * * * The Assured shall not voluntarily assume any liability 
or interfere in any negotiations for settlement or in any legal proceeding or incur 
any expense or settle any claim, except at Assured’s own cost, without the written 
consent of the Company previously given; the Company reserves the right to 
settle or defend, as the Company may elect, any such claim or suit brought 
against the Assured.” And further, under the head: “Insolvency Endorsement: 
In consideration of the premium rate at which this policy is written, and subject 
to all its other terms, conditions, limitations and agreements not inconsistent here- 
with, it is understood and agreed that the insolvency or bankruptcy of the Assured 
shall not release the Company from the payment of damages for injuries or death 
sustained or loss occasioned within the provisions of this policy; and the prepay- 
ment of any judgment that may be recovered against the Assured upon any claim 
covered by this policy is not a condition precedent to any right of action against 
the Company under this policy, but the Company is bound to the extent of its li- 
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ability under this policy to pay and satisfy such judgment; and an action may be 
maintained upon such judgment by the injured person, or his or her heirs or per- 
sonal representatives, as the case may be, to enforce the liability of the Company 
as in this policy set forth and limited.” The amount of the insurance was $1,000, 
and the policy covered the period of one year, beginning at noon, March 6, 1926. 

On the night above stated, the car of Dr. Riland, being so parked, was run 
into and damaged by the automobile of Joyner while being driven by him, at 
about 12:15 a. m. The collision resulted in personal injuries to Joyner, as well as 
damage to Dr. Riland’s car. After the accident Joyner was taken to a hospital for 
treatment, where he remained three or four days. There is testimony in the record 
that Joyner was either drunk or had been drinking at the time of the accident. 
Dr. Riland notified his insurer of the accident, and William Fink, its claim 
adjuster, was sent to the hospital to interview Joyner, between 8 and 9 o’clock a. 
m. on December 10th. Fink saw and talked to Joyner in the hospital, in the pres- 
ence of a police officer and Dr. Murray, who was the father-in-law of Joyner. 
At that interview Joyner signed the following statement : 

“T, Lloyd W. Joyner, 510 Saint George Road, Baltimore, Md., the undersigned, 
being of sound mind, agree to pay for the repairs to Dr. Chester Riland’s Flint 
sedan that was damaged by being struck by my Buick Sedan that was driven hy 
me on Dec. 10, 1926, at 12:15 a. m., while his car was parked on the north side 
of Edmondson Ave. at the curb in front of Dr, Chester Riland’s residence, 2532 
Edmondson Ave. I also agree to pay him for loss of use of his car. I 
to pay all expenses for repairs and loss of use. 


agree 
I was at fault in this accident.” 
This statement was signed by Joyner, witnessed by Robert C. Shipley and 
Officer Brown, and acknowledged by Joyner as follows: 
“State of Maryland, City of Baltimore: 

“On this 10th day of December, 1926, personally appeared before me, Lloyd 
W. Joyner, who read the above statement, signed it in the presence of myself and 
witnesses. 

“William Fink, Notary Public. [Seal.]” 

It appears from the testimony of some of the witnesses that this statement 
vas read by Joyner; but at least it is uncontradicted that it was read to him 
by Dr. Murray. The Fidelity & Casualty Company of New York had the dam- 
aged car of Dr. Riland removed from the street to the Autogenous Company, 
where it was repaired; the cost of such repairs being $947.15. The appellant was 
notified of the accident by Joyner or his attorney; and on December 22, 1926, Leo 
A. Hughes, claims attorney for the appellant, write to Joyner stating: “This is to 
advise you that the American Automobile Insurance Company disclaims liability to 
you on policy number 419013 for any damages you may sustain by reason of an 
accident occurring on or about the 10th day of December, 1926, wherein the 
property of one Doctor Chester Riland was damaged.” Subsequently, on January 
19, 1927, the appellees sued Joyner in the Baltimore city court (of which suit 
the appellant was notified), and it resulted in a judgment against Joyner for 
$1,196.90. A writ of fieri facias was issued on that judgment, and returned “nulla 
bona”; whereupon, on February 19, 1929, the present suit was instituted by the 
appellees against the appellant, and resulted in a verdict and judgment for the 
plaintiffs. From that judgment the present appeal is prosecuted. 

The trial court refused the prayers of the defendant asking for an instructed 
verdict in their favor, and granted all of the prayers of the plaintiffs, among 
which was: “At the request of the plaintiffs, the Court instructs the jury that the 
statement dated December 10, 1926, signed by Lloyd N. Joyner, witnessed by 
Officer Brown and others, offered in evidence, is not a violation of the policy pro- 
vision quoted in defendant's third plea sufficient to constitute a breach of the said 
policy and discharge the insurer frem liability thereunder.” The third plea re- 
ferred to in that prayer alleged that the statement of Joyner breached the terms 
of the contract, and relieved the appellant from any obligation under the policy 
on account of the alleged damage sustained. 

[1-3] It is apparent that if there was error in granting the plaintiff's third 
prayer above quoted, there was also error in refusing the prayers of the defend- 
ants directing a verdict in its favor. The question therefore resolves itself into 
this: Is the legal proposition contained in the plaintiffs’ third prayer, as granted by 
the court, correct?) We do not think that it is. It cannot now be questioned that 
in this state policies of insurance are construed as other contracts, and that when 
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the language employed by the parties is clear and free from ambiguity, it is to be 
given its usual and ordinary significance, thereby effectuating the intent of the 
parties as thus plainly expre ssed. It is not for the court to conclude the matter 
by determining whether or not a clear and plain provision of the contract, which 
is not contrary to or forbidden by law, is a proper or necessary part of the 
contract. That is a matter for the parties themselves. The law presumes the 
jnsurer and insured understood their contract as executed, and every intelligible 
condition embraced therein was inserted by design and intended to accomplish 
some material purpose; and it has been repeatedly held by this court that when 
the terms of a contract are clear and unambiguous, courts have no right to make 
new contracts for the parties, or ignore those already made by them, simply to 
avoid seeming hardships; and that insurance -contracts are construed with the 
view of arriving at the intention of the parties as gathered from the whole in- 
strument. Joffe v. Niagara Fire Ins. Co., 116 Md. 155, 81 A. 281, 51 L. R. A. 
(N. S.) 1047, Ann. Cas. 1913C, 1217; Miller v. Home Ins. Co., 127 Md. 140, 96 
A. 207, 269, Ann. Cas. 1918E, 384; Frontier Mortgage Corp. v. Heft, 1460 Md. 1, 
125 A. 772. The provision in the contract agreed to by the parties, and expressed 
in unmistakable terms, was that the assured should not voluntarily assume any 
liability, or interfere in any negotiation for settlement, or in any legal proceeding, 
or incur any expense, or settle any claim, except at his (the assured’s) own cost, 
without the written consent of the company previously given. That was one of 
the conditions of the contract to which the assured agreed, not only by the ac- 
ceptance of the policy but by the following provision in the policy: “This policy is 
issued by the company subject to the following conditions, limitations and agree- 
ments which are a part of the policy, and to which assured, by the acceptance of 
this policy, agrees,’ after which last-quoted provision the condition as to the as- 
sured’s assumption of liability is set forth. 

[4, 5] There can be no doubt that the violation of that condition contained in 

policy is a breach of the contract. It is contended by the appellees that 
n addition to the breach, in order to relieve the appellant from liability it must 


appear that it was prejudiced by the breach. This contention we are unwilling 


to accept. While this identical question does not seem to have been the 
subject of decision by this court, and neither have we been able to find that 
it has been specifically passed upon in other jurisdictions, there are 
determinations of this court which, by analogy, are decisive of that question. 
In the case of Miller v. Home Ins. Co. of N. Y., supra, in which the act 
claimed to forfeit the policy of fire insurance was that the assured failed 
to keep books showing the current changes in the quantity and value 
the stock caused by purchases, sales, and shipments, as provided in the contract, 
Judge Urner speaking for the court said: “The inability of the appellant 
to produce such books, after the fire, is not due to their accidental loss or 
destruction, without default or neglect upon his part, as in Scottish Ins. Co. v. 
Keene, 85 Md. 263, 37 A. 33, but to the fact that no such records were ever in 
existence. It was his plainly defined duty, as we have found, to keep the set of 
books specified in the policy during its continuance, and no effort was made to 
iulfill this obligation. The appellant testified that he was not aware of such a re- 
quirement in the policy, but his neglect to become acquainted with the provisions 
of the insurance contract which he is seeking to enforce cannot relieve him of the 
binding effect of its covenants, in the absence of any evidence tending to impeach 
its validity. Bakhaus v. Caledonian Ins. Co., 112 Md. 695, 77 A. 310. The failure 
of the appellant to produce the books for which the policy provides being charge- 
able to his default in the performance of his contractual duty to keep such records, 
there is no ground upon which we may properly refuse to enforce the covenant 
that the nonproduction of the books shall be a bar to recovery on the policy and 
shall render it null and void.” In Reynolds v. German American Ins. Co., 107 Md. 
110, 68 A. 262, 264, 15 L. R. A. (N. S.) 345, Chief Judge Boyd reviewed the 
Maryland authorities on this subject, and there said: “It may seem to be a hard 
rule to declare a policy forfeited for some act of omission or commission which in 
point of fact was not the cause of the fire, and actually did no injury to the in- 
surer, but when parties enter into contracts which are not ptohibited by law, and 
are declared by the courts to be reasonable regulations, upon what principle can 
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a court revive a policy, which by its terms was null and void, simply because the 
insurer sustained no injury by reason of the insured’s failure to do what is re. 
quired of him? * * * This court has declared that there can be no recovery on 
insurance policies which provided that they should be void under certain condi- 
tions, in a number of cases, amongst others Bowman vy. Ins. Co., 40 Md. 631, 
where there was a judgment against the insured which was not made known to 
the insurer; Weaver’s Case, 70 Md. 536, 17 A. 401, 18 A. 1034,5 L. R. A. 478, 
where there was a mortgage; Houghton’s Case, 92 Md. 68, 48 A. 85, 84 Am. St. 
Rep. 485, where the insured had agreed in writing to sell the property; Turnbull’s 
Case, 83 Md. 312, 34 A. 875, where gasoline was kept on the premises, although it 
was not the cause of the fire; and other instances might be cited. It was said by 
Judge McSherry in Agric. Ins. Co. v. Hamilton, 82 Md. 88, 33 A. 429, 30 L. R. A, 
633, 51 Am. St. Rep. 457, that, ‘in Kelly’s Case, 32 Md. 421, 3 Am. Rep. 149, and 
in Weaver’s Case, 70 Md. 539, 17 A. 401, 18 A. 1034, 5 L. R. A. 478, this court 
repudiated the principle of interpretation adopted in some cases—that insurance 
contracts are to be construed more strongly against the underwriter—and adopted 
the sounder view that the intention of the parties, as gathered from the whole in- 
strument, must prevail.’ In this case there is no ambiguity, and there can be no 
question about what was intended by the parties. As we have seen, the weight of 
authority is not only to the effect that such a provision as that under consideration 
is valid, but it is said to be desirable. When, then, the parties entered into the 
contract embraced in the policy, and expressly agreed that the policy should be 
null and void unless an inventory was taken as therein required, there could be no 
justification for the court setting aside the terms of the contract, because the in- 
sured, subsequent to the 30 days, did what he was required to do within that time 
in order to keep the policy in force.” The facts in that case were that the policy 
required an inventory to be made by the insured within thirty days after the execu- 
tion of the contract, while the proof showed that the inventory was not made until 
fourteen days after the expiration of the thirty days provided in the policy. In 
Coleman v. New Amsterdam Casualty Co., 247 N. Y. 271, 160 N. E. 367, 369, a 
case involving a breach of a condition in the policy requiring cooperation on the 
part of the assured in defending or settling a claim, the opinion being by Judge 
Cardozo, it was said: “The plaintiff makes the point that the default should be 
condoned, since there is no evidence that co-operation, however willing, would 
have defeated the claim for damages or diminished its extent. For all that ap- 
pears, the insurer would be no better off if the assured had kept its covenant, 
and made disclosure full and free. The argument misconceives the effect of a 
refusal. Co-operation with the insurer is one of the conditions of the policy. 
When the condition was broken, the policy was at end, if the insurer so elected. 
The case is not one breach of a mere covenant, where the consequences may vary 
with fluctuations of the damage. There has been a failure to fulfill a condition 
upon which obligation is dependent.’ The Supreme Court of Canada, in the 
case of Fidelity & Casualty Co. of N. Y. v. Marchand, 13 B. R. C. 1135, where 
the provision of the policy on which the insurer based its disclaimer of liability 
was practically the same as the section here under consideration, said: “This trans- 
action is within the letter of the conditions above mentioned as being a ‘settle- 
ment’ of the plaintiff’s claim without the written consent of the company and it is 
within the object and the spirit of the conditions mentioned in that it was an act 
of a kind plainly within the contemplation of those conditions, namely a collusive 
act, having for its purpose to assist the recovery of reparation from the insurance 
company through the means of a judgment against the respondent. It is of no 
relevancy that the claim against the respondent was a valid one, and one which, 
in the ordinary course, if the conditions of the policy had been complied with, 
the appellant company would ultimately have been obliged to pay. The condi- 
tions are perfectly reasonable conditions framed with the object of protecting 
the insurance company against risk of collusion between the automobile owner and 
persons claiming damages for alleged torts. Such conditions would be robbed 
of nearly all practical value if in applying them the question of the validity of 
the professed claim must be investigated. For the purpose of protecting the 
company against collusion in regard to fabricated or unfounded claims, it 1s 
necessary that the conditions should exclude the possibility of such conduct in 
connection with any claim of any character.” In the case of N. J. Fidelity & 
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Plate Glass Ins. Co. v. Love (C. C. A. 4th Cir.) 43 F.(2d) 82, 86, in speaking of 
the breach of a condition contained in the policy requiring that the assured fur- 
nish the company with all process served upon him promptly, where more than 
seven months had elapsed after institution of the suit before the company was 
notified, and it was contended that the company was not relieved of liability be- 
cause it had not been prejudiced, the court said: “Where, by the terms of the 
policy, a failure to comply is made an express cause for forfeiture, a showing of 
prejudice is not necessary. A compliance with the conditions of the contract with- 
in a reasonable time is indispensable to fix liability. The condition is a material 
and important part of the contract and should not be deliberately set aside as of 
no moment.” 

[6, 7] As above stated, and for the reasons given, it is not necessary for the 
court to find that a provision such as now under consideration is a necessary one 
in insurance policies; but if it were, it is not difficult to see that in many cases 
it would be essential to prevent collusion between the assured and those whom 
he had injured; and for this reason alone it would be a perfectly lawful and rea- 
sonable provision to insert in contracts of insurance of this nature. It is certain 
that by signing the statement he did, Joyner assumed liability for damages arising 
out of the accident to Dr. Riland’s car; which was a clear violation of the plain 
condition of his contract, and which must be held to relieve his insurer from li- 
ability, irrespective of whether or not the appellant was prejudiced by such as- 
sumption of liability on the part of Joyner. By his contract he agreed not to 
voluntarily assume any liability, and this was a condition upon which the liability 
of the appellant, according to the terms of the contract, depended. 

There being error in granting the third prayer of the plaintiffs, and refusing 
the prayers of the defendant directing a verdict in its favor, the judgment must be 
reversed, without a new trial. 

Judgment reversed, without a new trial, with costs to the appellant. 


SYLVANIA INS. CO. v. SIMMONS et al. No. 28952 
Supreme Court of Mississippi, Division A. Nov. 24, 1930. 
131 Southern Reporter 94. 
Syllabus by the Court. 
INSURANCE. 

General objection overruled will not be considered by Supreme Court, unless 
there appears no purpose for which evidence was admissible. 

(For other cases, see Insurance, Dec. Dig. § 647.) 

2. INSURANCE. 

General objection held insufficient to raise question of incompetency of evi- 
dence establishing matter in avoidance of defensive matter because written notice 
was not filed (Code 1930, § 536). 

In action on automobile theft policy, the insurer filed a plea of general 
issue and gave notice thereunder that it would offer evidence that insured 
failed to do certain things required by policy, and that therefore it was 
void and unenforceable. Insured filed no reply and filed no notice of any 
speciak matter they intended to give in evidence in avoidance of matters set 
out in insurer’s notice, as required by Code 1930, § 536, but on the trial 
offered evidence that insurer waived provisions of policy relied upon. 

(For other cases, see Insurance, Dec. Dig. § 647.) 

\ppeal from Circuit Court, Hinds County, First District; W. H. Potter, Judge. 

Action by A. C. Simmons and another against the Sylvania Insurance Com- 
pany. From a judgment for plaintiffs, defendant appeals. 

\ffirmed. 

Butler & Snow, of Jackson, for appellant. 

Howie & Howie, of Jackson, for appellees. 

Cook, J. 

_ The appellees, A. C. Simmons and W. T. Howie, instituted this suit in the 
circuit court of the First district of Hinds county, against the appellant, Sylvania 
Insurance Company, on a policy of insurance issued by the appellant insuring 
the appellees in the sum of $700 against loss by reason of the theft of a certain 
automobile owned by the appellee Simmons, and upon which the appellee Howie 
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held a mortgage for the purchase price thereof, and, from a directed verdict and 
judgment in favor of the appellees, this appeal was prosecuted. 

The policy sued on was in the usual form of theft insurance policies and 
contained the usual provisions that it should be void in the event of violation by 
the insured of any agreements, conditions, and warranties contained therein. To 
the declaration, the appellant insurance company filed a plea of the general issue, 
and gave notice thereunder that at the trial of the cause it would offer evide 
to prove that the policy of insurance by the terms and conditions thereof py 
vided that it should be void, in the event of a violation by the assured named 
therein, of any of the agreements, conditions, and warranties contained therein, 
and that said policy provided that, in the event of loss or damage to property 
covered thereby, the assured should give immediate notice thereof to the company 
in writing; that the said policy also provided that within sixty days after any 
loss or damage, unless said time was extended in writing by the company, the assur- 
ed should render a statement to the company, signed and sworn to by him, stating 
the place, the time, and cause of the loss or damage, and other information; that 
the assured wholly failed to give immediate notice in writing of said alleged loss, 
and wholly failed to file the said proof of loss, as required by the said terms and 
conditions of the policy: and that, therefore, it was void and unenforceable. ‘I 
this notice under the general issue, the appellees filed no reply, and filed no notice 
to the appellant of any special matter which they intended to give in evidence in 
denial or avoidance of the matters set out in the notice filed by the appellant 

In the evidence offered by the appellees, violations of the above-stated pri 
visions of the policy were shown, but, in avoidance of these breaches of the agree- 
ments and conditions of the policy, the appellees offered evidence tending to 
establish a waiver of the provisions of the policy requiring immediate written 
notice of loss, and requiring the filing of proof of loss within sixty days from 
the date of the loss. To this proof offered to establish the waiver, the appel- 
lant interposed a general objection which was overruled, and, at the conclusion 
of the evidence offered by the appellees, the appellant moved the court to exclud 
the evidence and direct a verdict for it, this motion setting forth as the ground 
thereof the above-stated violations of the provisions of the policy. This motion 
was overruled, and thereupon the appellant rested its case, and the court granted 
the peremptory instruction requested bv the appellees directing a verdict in their 
favor for the sum sued for, and, from the judgment entered on the verdict returned 
in pursuance of this peremptory instruction, this appeal was prosecuted. 

In support of its contention that the court below erred in refusing to grant 
the peremptory instruction requested by it, and in directing a verdict for the ap 
pellees, the appellant contends that, under the pleadings, the evidence tending to 
establish a waiver of the provision of the policy set up in the appellant’s notice 
under the general issue filed by it was inadmissible. In response to the special 
defensive matters set up by the appellant in its notice under the general issue, 
the appellees did not file any notice of the special matter which they intended to 
give in evidence in denial or avoidance thereof, as required by section 536, Code 
1930, to render such evidence admissible. This statute provides that. when a 
defendant has given notice under the plea of the general issue of special matter 
which he intends to give in evidence in bar of the action, “the plaintiff shall, be 
fore the trial of the cause, file a written notice to the defendant of anv special 
matter which he intends to give in evidence in denial or avoidance of such special 
matter so given notice of by the defendant, and to which it would have been 
necessary to reply specially had the defendant’s defense been specially pleaded; 
and if notice be not given as required, evidence of such matters shall not be admis 
sible on the trial.” 

[1, 2] Under and by reason of the provisions of this statute, the testimony 
offered by the appellees to establish a waiver of the provisions of the policy in 
reference to notice to the company of loss, and proof of loss, was clearly inadmis 
sible if proper objections thereto were made. The record discloses, however, 
that to the introduction of this evidence the appellant interposed only a general 
objection, and it has been repeatedly held by this court that “objections to the 
admission of evidence must be specific, and a general objection thereto overruled 
will not be considered by the Supreme Court on appeal thereto, unless, on the 
face of the evidence, in its relation to the rest of the case, there appears no pur 
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pose whatever for which it could have been admissible.” Bessler Movable Stair- 
wav Co. v. Bank, 140 Miss. 537, 106 So. 445, and authorities there cited. In this 
case the court said that: “The grounds of his rule are that objections to evi- 
dence should be specific, first, so that the party introducing it may remove the 
objection, if he can do so, and that the court may be enabled to rule intelligently 
thereon; and, second, in order that an appellant may be confined in the Supreme 
Court to the same ground of objection made by him in the court below, the Supreme 
Court being a court of appellate jurisdiction only. 

The force and importance of the first ground of this rule, that objections to 
evidence should be specific so that the party interposing it may remove the objec- 
tion, if he can do so, and that the court may be enabled to rule intelligently thereon, 
is well illustrated in the case at bar. The evidence to which only a general objec- 
tion was offered tended to establish matter in avoidance of the defensive matter 
set up by the appellant in its notice under the general issue, and, if incompetent 
because written notice thereof in reply to appellant’s notice of special defensive 
matter was not filed, such notice could have been given and the evidence thereby 
made competent, if objection had been made upon the specific ground that such 
notice had not been given. The evidence cffered by appellees to show a waiver 
of proof of loss, and notice to the company of such loss, was uncontradicted, 
and we think it was sufficient to establish such waiver. Therefore the judgment 
of the court below will be affirmed. 

\ffrmed. 


MARYLAND CASUALTY CO. v. ADAMS. No. 28841. 
Supreme Court of Mississippi, Division A. Jan. 5, 1931. 
131 Southern Reporter 544. 
Syllabus by the Court. 
1. INSURANCE. 

Waiver by insurer growing out of agent’s acts cannot be relied on so as to 
extend automobile policy to cover vehicles not specifically within policy. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

2. INSURANCE. 

Insurer, under public liability policy covering truck, held not liable on policy 

on theory of waiver, where truck at time of accident was pulling trailer. 
Policy contained express condition that no motor vehicle covered there- 

by should be used for towing or propelling any trailer or any vehicle used 

as a trailer, and expressly provided further that policy did not cover mo- 

tor vehicle therein described while being used for towing or for propelling 

any trailer or any vehicle used as a trailer. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Insured’s illiteracy and lack of opportunity to read public liability policy at 
time of delivery held not to excess failure to read policy, where period of approxi- 
mately four months elapsed between delivery and accident. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

9. INSURANCE. 

Fact that front part of truck pulling trailer struck third party’s automobile held 
not to negative facts showing causal connection between accident and use of 
combined trailer and truck heavily loaded under indemnity policy covering only 
truck 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

\ppeal from Chancery Court, Prentiss County; Jas. A. Finley, Chancellor. 

\ttachment suit by Curtis E. Adams against the Maryland Casualty Company. 
From a decree overruling a demurrer to the bill of complaint, defendant appeals. 

Reversed, demurrer sustained, and cause remanded. 

E. C. Sharp and Watkins, Watkins & Eager, all of Jackson, for appellant. 

J. A. Cunningham, of Booneville, for appellee. 

Cook, J. 

The appellee, Curtis E. Adams, instituted this suit by an attachment in the 
chancery court of Prentiss county against the Maryland Casualty Company, ap- 















































































































































































































598 The Insurance Law Journal, Vol. 76 [Mar., 1931 


pellant, seeking to recover on a public indemnity insurance contract, and from a 
decree overruling a demurrer to the bill of complaint, this appeal was prosecuted 
for the purpose of settling the principles of law involved. 

The bill of complaint alleged that on or about the 16th of May, 1929, one 
F. A. Falls approached the general agent of the appellant company, at Amory, Miss., 
and informed him “that he desired to obtain a policy which would protect him 
against accidents on his outfit, a new 3% ton International truck and trailer,” and, at 
the same time, handed to the said agent “the privilege licenses just obtained on his 
car and truck”; that the said agent asked the said Falls what he was going to 
haul, and was informed that “he was going to haul logs and lumber”; that the 
agent then informed Falls that the premium for such policy was $22.20, which was 
paid; that the said agent then drew up the policy, “which he did not read to the 
said Falls, and which the said Falls on account of his illiteracy was unable to 
read, and which policy said agent fraudulently gave him no opportunity to read, 
but handed the policy to him, fraudulently saying: “This is what you want, and 
this will protect you against damage to third persons on account of injuries that 
may accrue in the operation of this outfit.” 


The bill of complaint further alleged that the said Falls began to operate this 
“truck and trailer” in and over the roads and streets of Amory, Miss., and Pren- 
tiss county, Miss., which fact was known to the said agent of the appellant com- 
pany; and while hauling and conveying lumber and timber with said truck and 
trailer on a certain highway in Lee county, Miss., on the evening of September 9, 
1929, the driver of the truck, who was the agent of the said F. A. Falls, so neg- 
ligently operated said truck with the trailer attached as that his truck, the bumper, 
and front wheels, struck the rear end of a Ford automobile which the appellee, 
Adams, was attempting to crank, and thereby caused serious personal injuries to 
the said Adams; that a few days thereafter the said Adams filed a suit in the 
circuit court of Lee county against the said F. A. Falls, a copy of the declaration 
being attached as an exhibit to the bill of complaint; and that the trial of the 
cause resulted in a verdict and judgment in favor of the appellee, Adams, and 
against the said Falls for the sum of $2,500. 

The bill of complaint further alleged that the said Falls had no property sub- 
ject to execution, and that by the terms of the policy issued by the appellant, not 
only was the said Falls protected against damage and judgments on account of 
injuries to third persons, but the appellee was entitled to maintain an action 
thereon to recover on the judgment against the said Falls and to require the ap- 
pellant to pay and satisfy such judgment. It was further averred that upon the 
happening of the injuries to the appellee, the said Falls was informed by the 
agent of the appellant company, by letter, that it was not liable under the terms 
and conditions of the policy, because by the express terms of the policy it was 
provided that “no automobile covered hereby is or will be used for towing or for 
propelling any trailer, or any vehicle used as a trailer.” 

The bill then charged that: “In so much as the said general agent knew that 
the policy was called for, paid for, issued and delivered to protect him (Falls) 
against damages for injuries to third persons in the operation of his truck and 
trailer, and that said truck was to be used for the further purpose prohibited by 
said clause in said policy, that the said defendant company thereby waived said 
clause and is estopped to set the same up or to set up any of the other warranty 
clauses in said policy to exculpate itself from this said liability for the reason 
that they did not inform the said insured of any such clauses in said policy, * * * 
and said policy was issued and delivered to him as aforesaid without giving him 
an opportunity to read it, and upon the assurance to him by the said agent that 
it would protect him against loss and damage growing out of any accident or in- 
juries to third persons whatever, and that because of said assurances on the part 
of said agent and because of his inability to read such policy, the assured was 
never informed of the aforesaid warranty clause, or in fact, any other warranty 
clause in said policy, and the fact that the same was towing a trailer makes no 
difference whatever as to the liability of the said defendant to said 
Falls, and to complainant.” It was further charged that the said Falls 
did everything required of him by the terms and conditions of the policy to give 
the appellant due and proper notice; that it was notified and requested to appear 
and make defense of the suit filed against him by the appellee; that the appellant 
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sent its agent upon the grounds to investigate the injuries complained of, but failed 
and refused to render said Falls any assistance whatever in the defense of such 
suit, or to reimburse him in any way on account of his liability for such injury. 
The bill prayed for the issuance of writs of attachment, and for a decree against 
the appellant for the sum of $2,500. 

The policy of insurance, which was filed as an exhibit to the bill of com- 
plaint, provided certain indemnity to the assured for legal liability for injuries 
or death, and damage to property of others, resulting from the operation of a 
yehicle described as “International % ton truck, 1929 model, Motor No. 187484,” in 
consideration of a stated premium, and expressly provided that the coverage was 
“as respects accidents * * * caused by or resulting from the ownership, mainte- 
pance, or operation by the named assured of the automobiles listed” therein, Un- 
der the heading in the policy of “Automobiles covered thereby, the premium 
charged thereon, and other statements upon the basis of which the policy is is- 
sued,” there is found, among others, a provision that “no automobile covered 
hereby is, or will be used for towing or propelling any trailer or any vehicle used 
as a trailer.” Under the heading “Insurance Agreements,” the assured is pro- 
tected “against loss from liability imposed by law upon him for damages on ac- 
count of bodily injuries, including death resulting therefrom, accidentally suffered 
by any person or persons, caused by or through the ownership, maintenance or 
operation of any automobile described in the ‘statements,’ or used for the purposes 
named therein,’ and also against legal liability for property damage caused by 
the operation “of any automobile described in the ‘statements’ or used for the 
purposes therein.” By the terms of paragraph 5 of the policy contract, it is pro- 
vided that: “This policy does not cover * * * (4) while the said automobile or 
automobiles are (a) being used for purposes other than those specified in the 
statements * * * or (d) being used for towing or propelling any trailer or any 
vehicle used as a trailer (incidental assistance to a stranded automobile on the 
road permitted), unless privilege for such use is specified in the statements and/or 
unless such trailer is listed in the ‘statements’; nor in any event unless proper 
premium for such privilege is in the ‘statements’ set forth.” 

By paragraph 4 of the policy, it is provided that: 

“The solvency or bankruptcy of the Assured shall not release the Company 
from the payment of damages for injuries or death sustained or loss occasioned 
within the provisions of this Policy; and the prepayment of any judgment that 
may be recovered against the assured upon any claim covered by this Policy is 
not a condition precedent to any right of action against the company upon this 
Policy, but the Company is bound to the extent of its liability under this Policy 
to pay and satisfy such judgment, and an action may be maintained upon such 
judgment by the injured person, or his or her heirs or personal representatives, as 
the case may be, to enforce the liability of the Company as in this policy set forth 
and limited.” 

The demurrer to the bill of complaint assigned as the grounds thereof: First, 
that the bill stated no cause of action; and, second, that it shows upon its face 
that the complainant has no cause of action, either at law or in equity, against the 
defendant. In overruling this demurrer, the court rendered a written opinion 
holding that under the facts charged in the bill, there was a waiver of the pro- 
visions of the policy forbidding the use of a trailer in connection with the truck 
covered by and described in the policy. 

[l, 2] The contract of insurance here sued on particularly described the 
motor vehicle covered thereby, and contained in the express condition that no 
automobile covered thereby should be used for towing or propelling any trailer or 
any vehicle used as a trailer, and expressly provided that the policy of insurance 
did not cover the automobile therein described while being used for towing or 
propelling any trailer or any vehicle used as a trailer, and by means of an as- 
serted waiver it is now attempted to write a new contract between the parties 
and extend the indemnity of the contract to cover a vehicle not covered by the 
original contract. There is not here involved merely a forfeiture condition or 
provision of the policy contract, which it is sought to avoid by reason of the 
acts of an agent of the insurance company constituting a waiver thereof, but it here 
sought to make, by waiver, a contract for the parties which they never made them- 
selves, and by waiver to extend the contract to cover vehicles not covered thereby, 
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and which the insurance company expressly refused to insure, and this result can- 
not be accomplished by means of any alleged waiver growing out of the acts of the 
agent of the company. Massie v. Washington Fidelity National Insurance Co.. 
153 Miss. 436, 121 So. 125. 

[3] It is true that the bill of complaint alleges that on account of his illiteracy 

the assured was unable to read the policy, and that appellant’s agent fraudulently 

gave him no opportunity to read it; but other averments of the bill clearly nega- 
aoe the latter allegation and show that the assured had every opportunity to read 
the policy, or have it read to him. It is averred that the policy was delivered to 
the assured when it was prepared, and that the injury to the appellee occurred 
about four months thereafter, during which intervening period the assured had 
every opportunity to read or have read to him the policy; and as said in Mixon y. 
Sovereign Camp, W. O. W., 155 Miss. 841, 125 So. 413, 415, “of course the sug- 
gestion of illiteracy cannot prevail, for the manifest reason that there cannot be 
two separate departments in the law of contracts, one for the educated and another 
for those who are not. Certainly the laws on insurance could never be administered 
on any such basis.” 

[4, 5] The appellant next contends that the demurrer was properly overruled 
for the reason that there is nothing in the declaration to show, or from which it 
might be inferred, that the fact that the truck was pulling a trailer contributed 
proximately to the injuries of the appellee, and in support of this contention re- 
lies upon the case of Hossley v. Union Indemnity Co., 137 Miss. 537, 102 So. 561, 
wherein it was held that an indemnity insurance company cannot escape liability 
by reason of a violation of terms or conditions of a policy where there is no 
causal connection between such violation'and the injuries complained of. While 
it is true, as stated by counsel for the appellee, that the averment of the bill of 
complaint is that the bumper and front wheels of the truck struck the automobile 
which the appellee was attempting to crank at the time of the injury, it is also 
true that it is alleged that the truck and trailer were engaged in “hauling and 
conveying” lumber and timber at the time the appellee’s automobile was _ struck, 
and that “the agent of the said Falls so negligently operated the truck with the 
trailer attached” as to strike the rear end of the Ford automobile, thereby serious- 
ly injuring the appellee. It is a matter of common knowledge that a truck with 
a trailer attached will carry a much greater and heavier load of lumber and tim- 
ber, and is much heavier and more difficult to operate on a highway, than a truck 
without the burden and additional load of a trailer, and we do not think the 
alleged fact that the front end of the truck struck the automobile in question 
can be held to negative the other facts charged, which show the causal connection 
between the accident and the use of a combined truck and trailer heavily loaded 
with lumber and timber. The judgment of the court below will therefore be re- 
versed, the demurrer sustained, and the cause remanded. 

Reversed and remanded. 


ARMS v. FASZHOLZ et al. (FT. DEARBORN CASUALTY 
UNDERWRITERS OF CHICAGO, ILL., Garnishee). No. 21407. 
St. Louis Court of Appeals. Missouri. Dec. 2, 1930. 

32 Southwestern Reporter (2d) 781. 


1. INSURANCE. 

Invited guest in private automobile eld not “passenger” precluded from re- 

covering under indemnity policy; “passenger” being traveler in public conveyance. 
A “passenger,” in the common, ordinary meaning of that term, and in 

its legal sense as well, is one who travels in a public conveyance, established 

or provided by the carrier for that purpose, by virtue of an express or 

implied contract with the carrier, for transportation from one place to 

another, usually for the payment of a fare, or that which is accepted 

the equivalent thereof. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

That condition of indemnity policy relieved insurer from liability if auto- 
mobile were used to transport “passengers for hire” held not to extend scope ot 
preceding exception concerning “passengers.” 

Policy in question indemnified insured against loss due to accidental 
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njuries sustained by any person, except “passengers” and certain others, 

and further provided that insurer should not be liable while automobile was 

used for transportation of “passengers for hire.” It was contended that 
fermer provisions would be useless, unless construed to include invited 
guests. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Contract of insurance is construed strictly against insurer, especially in case 
of exception, exemption, or other restrictive provision. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

Language of insurance contract is construed according to its common, ordinary 
meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

5. INSURANCE. 

If insurance contract is susceptible of two constructions, that more favorable 
to insured is adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE. 

Provision of insurance contract reasonably susceptible of two meanings, one 
broader in scope than other, is interpreted more favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3}. 

\ppeal from Circuit Court, St. Louis County; Jerry Mulloy, Judge. 

“Not to be officially published.” 

Proceeding by garnishment by Alvina Arms against Lena Faszholz and an- 
other, defendants, and the Fort Dearborn Casualty Underwriters of Chicago, IIlL., 
garnishee. Judgment for plaintiff, and the garnishee appeals. 

\ffirmed. 

Wilbur C. Schwartz and J. Edward Gragg, both of St. Louis, for appellant. 

J. C. Jaeckel, of St. Louis, for respondent. 

Sutton, C. 

This is a proceeding by garnishment to recover on a policy of liability insur- 
ance issued by the Fort Dearborn Casualty Underwriters of Chicago, IIl., to de- 
fendant Lena Faszholz. The insuring clause of the policy is as follows: 

“In consideration of the stipulations and premium herein named, and of the 
statements and warranties contained in the application and contract, which state- 
ments the assured makes and warrants to be true upon acceptance of this contract, 
the Underwriters do hereby agree to indemnify Lena Faszholz, hereinafter called 
the assured, against any loss sustained by the assured for damage on account of 
bodily injuries, fatal or nonfatal, accidentally suffered, or alleged to have been 
suffered, while this policy is in force, by any person, or persons, other than pas- 
sengers or persons in the employ, service, or household of the assured, by reason 
of the ownership, maintenance or use of” assured’s automobile, described as a 
Jewett coach. 


The policy then provides that it is subject to the condition, among others, 
that the insurer “shall not be liable while the automobile hereby covered is used, 
operated, manipulated or maintained for rental, hire or livery, or the transporta- 
tion of passengers for hire.” 

Plaintiff obtained a judgment against defendants for $3,000, for damages 
arising on account of personal injuries sustained by plaintiff while riding in the 
automobile covered by the policy. Execution was issued on this judgment, and 
the Fort Dearborn Casualty Underwriters was summoned as garnishee. The issues 
joined in the garnishment proceedings were tried before the court, without a 
jury. The trial resulted in a judgment for plaintiff, against the garnishee, for 
$3,000. From this judgment the garnishee has appealed to this court. 

The appellant assigns error here upon the refusal of its instruction in the 
nature of a demurrer to the evidence. This assignment is placed on the sole ground 
that the plaintiff was, at the time of her injury, a “passenger,” within the mean- 
ing of that term as used in the insuring clause of the policy. 
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[1] Plaintiff, at the time of her injury, was riding in the automobile covered 
by the policy. The automombile was being driven by assured’s son, defendant 
Carl Faszholz. There were six persons in the automobile, three in the front seat, 
and three in the rear seat. They were on their way to a church picnic or outing, 
which had been previously arranged. In some manner, not disclosed by the record, 
the automobile was overturned, and plaintiff was thereby injured. Plaintiff paid 
nothing for the privilege of riding in the automobile, and no payment therefor 
was promised or contemplated. She was riding merely as an invited guest. The 
automobile was a private vehicle, and was never used or offered as a public con- 
veyance, or for the transportation of persons for hire. This is shown by the 
undisputed evidence, and does not appear to be questioned by the appellant. 

A “passenger,” in the common, ordinary meaning of that term, and in its 
legal sense as well, is one who travels in a public conveyance, established or pro- 
vided by the carrier for that purpose, by virutue of an express or implied con- 
tract with the carrier, for transportation from one place to another, for the 
payment of a fare, or that which is accepted as the equivalent thereof. A person 
may, under some circumstances, be a passenger, whether or not he pays or con- 
tracts to pay a fare, but not unless he travels in a conveyance which is held out 
or offered for the use of the public. One who travels in a purely private con- 
veyance, merely as an invited guest, is not a passenger, either in the legal sense 
of that term, or in the sense in which it is commonly and ordinarily understood. 

[2] The appellant insists that the term “passengers,” as used in the insur- 
ing clause of the policy, is broad enough to include any person transported or 
conveyed from one place to another in an automobile, whether for hire or not, 
and whether the automobile is being used as a public, or as a private, conveyance, 
and includes a person being conveyed merely as an invited guest, and insists that 
this is shown by the subsequent clause of the policy, providing that the insurer 
shall not be liable while the automobile covered is used, operated, manipulated, 
or maintained for rental, hire, or livery, or for the transportation of passengers 
for hire. Appellant’s insistence, as we understand it, is that the language of this 
subsequent clause would defeat recovery for loss on account of injury to a pas 
senger, in either the ordinary or legal sense of that term, so that the term as 
used in the insuring clause would be useless unless it be applicable to a passenger 
conveyed in a private conveyance as a mere invited guest. It will be observed 
that the provision in the insuring clause excluding from the coverage of the 
policy loss sustained by the assured on account of injuries to passengers is an 
exception, whereas the provision of the subsequent clause is a condition, the breach 
of which wholly voids the policy, and defeats recovery for loss sustained on 
account of injury to any person, regardless of the situation of the person at the 
time of his injury. It thus clearly appears that the object of this condition is 
very different from that of the exception in the insuring clause. If it may be 
said that this condition accomplishes all that the exception, interpreting its language 
either according to its commonly accepted meaning, or in its legal sense, could 
accomplish, it does so merely incidentally and not pursuant to its manifest object. 
We are persuaded that this subsequent clause, in the nature of a condition, should 
not be given the effect of widening the scope of the exception in the insuring 
clause, beyond the ordinary and commonly accepted meaning of its lanuage, so 
as to make it include a person riding in a private automobile merely as an in- 
vited guest. 

[3-6] We are aided in this view by a consideration of the following pertinent 
rules of construction: A contract of insurance is construed strictly against the 
insurer. This is especially true of an excepticn or exemptior, or other restric 
tive provision. ‘The language of the contract is construed according to its com- 
mon, ordinary meaning. If the contract is susceptible of two constructions, that 
most favorable to the insured is adopted. A provision reasonably susceptible o1 


two meanings, one broader in scope than the other, is interpreted most favorably 
to the insured. 


The instruction in the nature of a demurrer to the evidence was properly refused. 


The Commisioner recommends that the judgment of the circuit court be af- 
firmed. 


Per Curiam. 
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The foregoing opinion of Sutton, C., is adopted as the opinion of the court. 
The judgment of the circuit court is accordingly affirmed. 
Haid, P. J., and Becker and Nipper, JJ., concur. 


LAMARRE v. LAMARRE et al. 
Supreme Court of New Hampshire. Hillsborough. Oct. 7, 1930. 
Rehearing Denied Dec. 2, 1930. 
152 Atlantic Reporter 272. 
1, INSURANCE. 

Insurer’s assumption of insured’s defense under automobile liability policy 
constituted assumption of liability, if any. 

Automobile liability policy contained usual provisions binding insurer 
to defend or settle any suit brought to recover damages on account of 
any accident covered by the policy, and forbidding interference by the 
insured therewith, or with settlements except by the insurer’s consent. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

2. INSURANCE. 

Upon automobile insurer’s withdrawal from defense of suit against insured, 
plaintiff could deal with insured appearing in his proper person (Pub. Laws 1926, 
ce; 325,-'§. 1) 

Insurer’s withdrawal of its counsel from defense of suit for personal 
injuries against insured under automobile liability policy did not deprive 
plaintiff of right to continue prosecution of suit in usual course. 

(For other cases, see Insurance, Dec. Dig. § 61614.) 

5. INSURANCE. 

Consent judgment pursuant to agreement between plaintiff and insured under 
automobile liability policy after insurer withdrew from defense held binding on 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

8. INSURANCE. 

Insurer’s withdrawal of appearance to defend action against insurer under 
automobile policy and its letter to insured held not waiver of right to interfere 
after consent judgment. 

Insurer, after first trial of case, according to letter, withdrew from 
defense because of insured’s failure to co-operate during trial of case. Im- 
mediately thereafter insurer instituted suit to cancel policy to restrain 
recovery thereon. Insurer was unsuccessful in such suit, and decision on 
review was rendered on January 3. Consent judgment sought to be set 
aside was filed in superior court on January 12 without waiting for ex- 
piration of ten-day period allowed for filing motions for rehearing under 
court rule or thirty-day period required by Pub. Laws 1926, c. 315, § 14. 
Insurer’s motion for leave to appear in action at law was filed on Feb- 
ruary 19, or within ten days of certification to superior court of order 
denying its exceptions. 


(For other cases, see Insurance, Dec. Dig. § 616%.) 


e 


Exceptions from Superior Court, Hillsborough County; Young, J. 

Action by Eugenie Lamarre against George Lamarre. Motion by the Mary- 
land Casualty Company to set aside consent judgment and to reopen case for 
trial on its merits was granted, and plaintiff excepted, and case was reported. 

Plaintiff's exception to designated ruling and to order based thereon sus- 
tained, and case discharged. 


See, also, 147 A. 747. 


Case, to recover damages for personal injuries sustained by the plaintiff 
while riding in the automobile of her husband, the defendant George Lamarre. 
He was insured against liability by the defendant company which defended un- 
der the terms of its policy. The trial was by jury, resulting in a verdict for the 
plaintiff for $600, which was later set aside as inadequate. Immediately follow- 
ing the trial the company advised the insured by letter: “In view of your failure 
to cooperate in the defense of this case and your conduct during the trial of this 
case, the Company disclaims any and all liability on account of the same and on 
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account of any verdict or judgment to be recovered therein. Counsel retained for 
the defense of the case will be glad to turn over * * * any information in his pos- 
session to you or your representative, upon request, which will assist you in any 
further steps you may care to take.” The company’s attorney withdrew his ap- 
pearance and other counsel appeared for the insured. The company then brought 
a bill in equity against the insured and the plaintiff for cancellation of the policy 
because of conspiracy, fraud, and collusion at the trial. Upon hearing the hill was 
dismissed, and the dismissal was sustained in this court by decision rendered Janu- 
ary 3, 1928. 83 N. H. 206, 140 A. 174. Eight days later counsel for the insured 
withdrew his appearance in the superior court, and on the following day the in- 
sured appeared pro se and confessed judgment for $10,000. Thereupon the company, 
having obtained leave to appear, filed the motions here in issue, asking that the 
consent judgment be set aside, and that the case be reopened for trial on its merits, 
alleging as grounds therefor fraud, mistake, collusion, and conspiracy. 

Upon hearing on its motions the company’s letter of February 19, 1924, was 
introduced. Its attorney admitted that the letter was sent, and the company’s 
appearance withdrawn, against the advice of counsel. Upon these facts and the 
docket entries the court found and ruled as follows: “The Maryland Casualty 
Co. was not a party to the agreement, and so its rights will not be affected by it 
unless the withdrawal of its counsel and its letter of February 19, 1924, as a 
matter of law amount to an abandonment or waiver of its rights. The court 
rules that they do not, and finds as a fact that if the plaintiff intends to look to 
the insurance company to satisfy her judgment, that company is not bound by the 
agreement, and has the right to be heard upon the question of liability and also 
upon the question of damages, but if she does not intend to seek satisfaction of 
her judgment from the insurance company, there is no reason why her agreement 
with the defendant should be disturbed. It is, therefore, ordered that the plain- 
tiff file with the clerk on or before the fifteenth day of November, 1928, a written 
statement of her intentions with respect to the satisfaction of her judgment. Ii 
she fails to do so, or if she files a statement to the effect that she does not intend 
to look to the insurance company further, in either event, the Maryland Casualty 
Company will thereby be released from all further liability on account of its 
policy, and the judgment against the defendant may stand in accordance with th 
agreement. If the plaintiff signifies her intention to seek satisfaction from th: 
Maryland Casualty Company, the agreement for judgment will thereby be rendered 
void, the judgment will be set aside, and the case will stand for trial upon its 
merits in its regular order.” The plaintiff filed a written statement of her in- 
tention to look to the company for the satisfaction of her judgment. 

Ixceptions taken by the plaintiff to such findings, rulings, and orders wer 
allowed by Young, J. So far as material to the decision, these will appear in 
the opinion. 

Banigan & Banigan, of Manchester, for plaintiff. 
O'Connor & Saidel, of Manchester, for defendant. 
Snow, J. 


As the record is here interpreted, the court in effect ruled that, in the absence 
of a waiver of its rights, the company was not bound by the agreement for judg- 
ment between the parties of record, and rested such holding on the fact that the 
company was not a party thereto. The plaintiff excepted to this ruling and to the 
order based thereon. 

[1-5] The company undertook to indemnify the insured against liability. From 
the earlier transfer, and from concessions of counsel in argument here, it appears 
that the policy contained the usual provisions of such contracts, binding the com- 
pany to defend or settle any suit brought to recover damages on account of any 
accident covered by the policy, and forbidding interference by the insured there 
with, or with settlements, except by the company’s consent. It appears to be 
conceded that the policy covers the injury in suit. Pursuant to its contract the 
company appeared and defended the action. Its assumption of the defense was an 
assumption of the liability of the insured, if any, for the injury to the plaintiff, 
which the company could not thereafter escape except by settlement with the 
plaintiff or payment to the insured. Sanders vy. Company, 72 N. H. 485, 495, 496, 
501, 57 A. 655, 101 Am. St. Rep. 688; Lombard v. Company, 78 N. H. 110, 111, 97 A. 
892. The company’s withdrawal did not deprive the plaintiff of her right to con- 
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tinue the prosecution of her suit in the usual course. Upon the disappearance of 
counsel for the defense she was at liberty to deal with the instired appearing “in 
his proper person.” P. L. ¢. 325, § 1. Such is the usual and ordinary course of 
procedure. An agreement made by the parties of record or their attorneys is 
presumed to have been mez ide in good faith, and judgment entered thereon with 
the assumed assent of the court is binding upon all persons interested therein. 
Beliveau v. Company, 68 N. H. 225, 228, 40 A. 734, 44 L. R. A. 167, 73 Am. St. 
Rep. 557. It follows that the ruling that the rights of the company were unaffected 
by the agreement because it was not a party thereto was error, and the plaintiff's 
exceptions to such ruling and to the order based thereon must therefore be sus- 
tained 

[6] The company’s motion presupposes a judgment, valid until set aside, and 
seeks relief therefrom because of alleged “fraud, mistake, collusion and conspir- 
acy. A judgment may always be annulled for sufficient cause. Warner Bank vy. 
Clement, 58 N. H. 533; Raymond vy. Goodrich, 80 N. H. 215, 216, 116 A. 38. Fraud 
to which the mover is not a party (Adams y. Adams, 51 N. H. 388, 397, 12 Am. 
Rep. 134; Tebbetts v. Tilton, 31 N. H. 273, 287; Reed v. Prescott, 70 N. H. 8&8, 
46, A. 457), or a mistake not due to his culpable negligence (Adams v. Adams, 
supra; Wingate v. Haywood, 40 N. H. 437, 441; Clough v. Moore, 63 N. H. 111, 
112; Knight v. Hollings, 73 N. H. 495, 502, 63 A. 38; Scammon v. Pearson, 80 N. 
H. 122, 124, 113 A. 771; Watkins v. Railroad, 80 N. H. 468, 472, 474, 119 A. 206) 
may afford such a sufficient cause. The motion presents questions of fact, namely, 
whether (1) the judgment was procured by fraud or (2) resulted from a remedi- 
able mistake, and if either (3) whether, under the circumstances shown, justice 
requires that the judgment be set aside and the company be permitted to try the 
cause upon its merits. Bank v. Clement, supra; ee vy. Moore, supra; Brown v. 
West, 65 N. H. 187, 18 A. 233; Melvin v. Melvin, 73 N. H. 602, 58 A. 835; Wat- 
kins v. Railroad, supra, 80 N. H. 474, 119 A. 206. See Jaques v. Chandler, 73 N. 
H. 376, 381, 382, 62 A. 713; Cook v. Lee, 72 N. H. 569, 572, 58 A. 511; Shea v. 
Starr, 76 N. H. 538, 541, 85 A. 788. 

|7| No express findings were made upon these issues, and in view of the 
ruling as to the effect of the consent judgment, none can be implied. In this situa- 
tion the appropriate procedure is to return the case to the superior court for fur- 
ther trial (English v. Richardson, 80 N. H. 364, 370, 117 A. 287, 22 A. L. R. 1302; 
Kaulbach v. Kaulbach, 63 N. H. 615), unless it conclusively appears from the 


second that the denial of the company’s motion is the only conclusion which could 
at ‘hed. 


3] It is the contention of the plaintiff, however, that the company’s withdrawal 
f appearance and its letter to the insured, as a matter of law, amounted to an aban- 
donment or waiver of the company’s right to interfere in the suit after judgment 
had been obtained by agreement. Her exception to the refusal of the court to so 
hold is overruled. Any inference of waiver or abandonment which might other- 
wise have been drawn from the letter and withdrawal is countered by the conduct 
of the company in immediately filing its bill in equity to cancel the policy, to 
restrain recovery thereon, and to enjoin the trial of the action at law. It pursued 
this remedy by trial and by bill of exceptions upon which a decision was rendered by 
this court on January 3, 1928. 83 N. H. 206. The consent judgment was filed 
= superior court January 12 without waiting for the expiration of either the 

en-day period allowed for filing proms for rehearing (Rule 10), or of the thirty- 
day period required by statute (P. 315, § 14) before the opinion was due: to 
be handed down. The company’s aca for leave to appear in the action at law 
was filed on February 9, or within ten days of the certification to the superior 
court of the order denying its exceptions. 

If it were conceded that the course adopted, in withdrawing its appearance in 
the action at law and in relying solely upon its supposed equitable right to an annul- 
ment of the policy pending its determination, was not the appropriate procedure, 
it cannot be said as a matter of law that the company was culpably negligent in 
entertaining and pursuing such mistaken view of its rights. On the other hand, its 
aggressive course in contesting its liability under the policy, followed by its sea- 
sonable motion to reappear in the action at law, tends to show, not only a want 
of any intention to abandon its rights, but reasonable diligence in their pursuit. 

The evidence of record would support a finding that, by reason of a remediable 
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mistake, justice requires that the judgment be set aside and trial of the action of 
law be had upon its merits. It may be that the finding and ruling reported were 
intended to include this essential finding. If so, the findings and order should be so 


amended as to make this clear. Otherwise the proceeding should be reopened for 
consideration of this issue. 


Case discharged. 
All concur. 


LAIDLAW v. HARTFORD ACCIDENT & INDEMNITY CO. 
Court of Appeals of New York. Nov. 18, 1930. 

173 Northeastern Reporter 557. 

1. INSURANCE. 

Medical and hospital treatment given boy struck by automobile for two weeks 
after accident held “immediate and imperative” within automobile policy. 

As result of being struck by insured’s automobile, boy suffered frac- 
ture of skull in many directions and was unconscious from Thursday to 
following Monday. An operation was performed and piece of skull taken 
out, and he remained in hospital about two weeks before being removed to 
insured’s home. The policy insured against any loss through liability im- 
posed by law for injuries from operation of automobile, and gave insured 
right to incur certain expenses for immediate necessary and surgical aid, 
for which insurer agreed to indemnify insured. 
(For other cases, see Insurance, Dec. Dig. § 513.) 

2. INSURANCE. 

Medical and nursing services rendered victim of 
insured’s home after removal from hospital held not 
within automobile policy. 

When boy injured by insured’s automobile was removed from hospital, 
he was taken to insured’s home, where he stayed for about three weeks, 
and there provided with nurses, attendants, and medical care, and his parents 


afforded opportunity of visiting him by insured providing means of trans- 
portation. 


automobile accident in 
“immediate and imperative” 


(For other cases, see Insurance, Dec. Dig. § 513.) 
INSURANCE. 

Intent and scope of automobile policy clause authorizing insured to incur 
certain expenses for immediate, necessary medical and surgical aid at insured’s 
expense, depended on nature and circumstances of accident. 

(For other cases, see Insurance, Dec. Dig. § 513.) 

INSURANCE. 

Automobile insurance adjuster held unauthorized to adjust claims in behalf of 
infants, since no one can settle infant’s claim without court authority. 

(For other cases, see Insurance, Dec. Dig. § 565.) 

5. INSURANCE. 
Automobile insurance adjuster /ield unauthorized to settle 


claims for losses 
not covered by policy. 


(For other cases, see Insurance, Dec. Dig. § 565.) 

Appeal from Supreme Court, Appellate Division, Third Department. 

Action by Lee G. Laidlaw against the Hartford Accident & Indemnity Com- 
pany. From a judgment of the Appellate Division (230 App. Div. 750, 243 N. Y. S. 


842), modifying, and as modified affirming, a judgment for 
appeals. 


Modified and affirmed conditionally. 


William A. Earl and John P. Carson, both of New York City, 
Ellsworth Baker, of Monticello, for respondent. 


CRANE, J. 


plaintiff, defendant 
for appellant. 


With so much of the judgment appealed from as reforms the policy of insur- 
ance upon the ground that it was issued through mutual mistake by the parties to 
this action, we agree with the Appellate Divison that it should be affirmed. That 
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court made a slight deduction in the amount of the recovery, and we have de- 
termined that it must be still further reduced. 

The policy, known as an automobile policy, as thus reformed, insured Lee G. 
Laidlaw against any loss through liability imposed by law upon the insured for 
bodily injuries or death in the maintenance and use of the automobiles described 
therein. 

On the 9th day of May, 1929, about 3 o’clock in the afternoon, the plaintiff, 
while driving an automobile on upper Main street in Hurleyville, ran into and 
injured a little child, four and one-half years of age. The accident apparently 
happened without any fault upon the part of the plaintiff, the child having run im- 
mediately in front of his car from the side of the street. No claim for damages 
has been made against the plaintiff, and the defendant has not been called upon 
to pay any damage by reason of the plaintiff’s liability for negligence. 

\ clause in the policy, however, gives to the insured the right to incur certain 
expenses for immediate necessary medical and surgical aid, for which the insurance 
company will indemnify him. This is not dependent upon negligence, but may be 
incurred by the insured, who was in no way at fault for the accident. The plaintiff 
in this case incurred these expenses, and has brought this action in which he has 
been allowed a recovery for items aggregating $1,118.55. We think this must be 
reduced to $606.50 for the following reasons: 

[1] By the terms of the policy the defendant agreed “to pay for such im- 
mediate medical or surgical aid as was imperative at the time of the accident.” 
In another place the policy provides: “The assured shall not in any way ack- 
nowledge or admit any liability on account of any accident, nor settle any claim 
or suit resulting therefrom, nor, without the consent of the company, incur any 
expense other than for such immediate medical or surgical aid as was imperative 
at the time of the accident.” 

The little boy, whose name was Bowers, had suffered a fracture of the skull 
in many directions. The insured picked him up and put him and his mother in 
the car and took them to Dr. Jacobs’ office and from there to the Monticello 
Hospital, where he was confined for two weeks. That night, which was Thursday 
night, the boy was operated on and a piece of his skull taken out. He was un- 
conscious until the following Monday afternoon. He could not be moved from 
the hospital until the 23d of May, when he was taken to the plaintiff's home and 
nursed for another three weeks. This medical and surgical aid rendered the 
Bowers boy was immediate and imperative within this clause of the defendant’s 
policy. Dr. Burke performed the operation, which also was necessary. Confine- 
ment in the hospital was surely necessary, immediate, and imperative while the 
child was uncenscious and until within the judgment of the attending physicians 
and the hospital authorities it was safe to remove him. The charges incurred by 
the plaintiff for these imperative services should be paid by the company under 
the terms of the policy, and include $25 cash payment, made by the plaintiff as an 
immediate deposit, $181.80 to the Monticello Hospital for the first week, $179.70 
for the second week. Dr. Victor Burke’s bill of $200 for the operation and at- 
tendance, which covers the period from May 9th, the date of the operation, to 
Monday, the 13th, when the child regained. consciousness, should also be paid. As 
to the item of $20 to Dr. Jacobs for X-ray photographs, there is no question or 
dispute. The total of these items ‘is $606.50. 

[2, 3] When the boy left the hospital, he was taken by the plaintiff to his 
home, and there cared for during the following three weeks. At the end of that 
time the young Bowers boy was taken to his parents. Through the generosity and 
kindness of Mr. Laidlaw, the child was provided with nurses and attendants and 
his parents afforded the opportunity of visiting him, Mr. Laidlaw providing means 
of transportation. Although the tender care provided for this child must be 
recognized and fully appreciated, yet these considerations must not move us from 
a fair and impartial consideration of the defendant’s contract. It agreed to pay 
for the immediate medical and surgical aid, which did not include the continuing 
services at Mr. Laidlaw’s home, after it was safe to remove the child from the 
hospital. These may have been necessary for the proper treatment of the case, 
but they do not come within the category of the “immediate and the imperative.” 
Chisholm v. Royal Ins. Co., 225 Mass. 428, 114 N. E. 715; also Employers’ Liability 
Assurance Corp. Ltd., v. Light, Heat & Power Co., 28 Ind. App. 437, 63 N. E. 54. 








608 The Insurance Law Journal, Vol. 7¢ [Mar., 1931 


iy) 












The Appellate Division, Second Department (March 21, 1928) in Ayles v. Hart 
ford Accident & Indemnity Co., 223 App. Div. 780, 227 N. Y. S. 618, intimated that 
this clause meant first aid treatment, but its intent and scope must depend upon 
the nature and circumstances of the accident, in the absence of more 
terminology. 


This eliminates the expenses of the driver, Palmer Cole, $25, the nursing of 
Ester Anderson at the house, $210, the drug bill of $8.80, the maid Lulu Coonyely, 
and the board of her husband, $30 and $36, respectively, the item of $26 for the 
board of Ester Anderson, and the small items of $1.75 druggist and $4.50 for 
automobile gasoline. As to the item of Dr. Jacobs, of $150, we have this to say: 
Unless the plaintiff is willing to eliminate this item, we will be obliged to order a 
new trial. It may be that Dr. Jacobs performed some necessary services at the hos- 
pital. The evidence does not show it. His item is for $150 for five weeks, which 
includes the three weeks at Mr. Laidlaw’s home. We have, therefore, eliminated 
this item from the charge against the defendant under its policy. If the plaintiff 
desires a new trial in order to recover for some of Dr. Jacobs’ services, we must 
grant a new trial of the entire case. However, if this item is eliminated, we will 
affirm the judgment as reduced to the sum of $606.50, without costs to either party. 

[4, 5] Plaintiff claims to have incurred some of this expense in reliance upon 
the statements of Clifford S. Kingsland, an adjuster for the company. Six 
days after the accident, on May 15th, Kingsland took a statement from the 
plaintiff regarding the nature of the accident and the treatment being given 
the Bowers boy. Plaintiff testifies that Kingsland said: “Do all vou can 
for the boy and we will stand behind you.” Kingsland was an adjuster with 
authority to settle claims up to $250, but. without any authority to adjust 
claims in behalf of infants. This authority could not be given, as no one 
could settle an infant’s claim without authority from the court. However 
that may be, even if Kingsland had such authority, it was necessarily limited to 
cases which came within the terms of the company’s policy. He had no authority 
to settle claims for losses not covered by the policy. For instance, he might have 
settled the bills for immediate medical and surgical aid, as such items are covered 
by the insurance, but he would have no authority to adjust items not coming under 
this clause of the policy, or to bind the insurance company to pay for any and all 
kind of medical services or surgical operations. The company gave him no author- 
ity, nor did it hold him out as having any authority to provide such medical treat- 
ment as might be advisable, although not immediately imperative. Plaintiff cannot 
recover upon any promise made by Kingsland. The company’s representative in 
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the neighborhood was Knapp, with whom the plaintiff transacted all his insurance 
business. It does not appear that Knapp undertook to advise the plaintiff regarding 
any of these matters, or as to the authority of Kingsland. 

Our judgment will take this form: The judgment of the Appellate Division 
and that of the Trial Term should be reversed and a new trial granted, with costs 
to abide the event, unless plaintiff stipulates within ten days from the date of the 
filing of the remittitur to reduce the judgment of the Trial Term to the sum of 
$606.50 and costs, in which event the judgment as so modified is affirmed, without 
costs in this court or in the Appellate Division. 

Cardozo, C. J., and Pound, Lehman, Kellogg, O’Brien, and Hubbs, J]., 
cur. 
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Judgment accordingly. 











S. & E. MOTOR HIRE CORPORATION v. NEW YORK INDEMNITY CO. 
Court of Appeals of New York. Nov. 18, 1930. 
174 Northeastern Reporter 65. 
1. INSURANCE. 


“Waiver” is intentional relinquishment of right, and ordinarily must be pre- 
dicated on full knowledge of all facts. 

(For other cases, see Insurance, Dec. Dig. § 371.) 
2. INSURANCE. 

Liability insurer held not to have waived as matter of law benefit of clause 


excluding liability for operation of automobile in violation of law as to age 
(Highway Law, § 282). 
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Insured was sued for accident occurring while automobile was being 
operated by employee under age specified by statute (Highway Law [Con- 

sol. Laws, c. 25] § 282). Insurer undertook defense, but, on learning, when 

case was called for trial, that chauffeur was under age, abandoned the 

defense. Insurer might have had suspicion that chauffeur was under age, 

but it was furnished by insured with statement by chauffeur in which he 

represented his age as 18, and to insurer’s investigator he represented his 

age as 20. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Supreme Court, Appellate Division, First Department. 

Action by S. & E. Motor Hire Corporation against the New York Indemnity 
company. From a judgment of the Appellate Division, First Department (229 
App. Div. 232, 241 N. Y. S. 417), reversing as matter of law a judgment (134 
Misc. Rep. 514, 235 N. Y. S. 626) entered on a judgment directed by the Court 
in favor of defendant dismissing the complaint, jury trial having been waived 
defendant appeals. 

Reversed, and judgment of the Trial Term affirmed. 

Everett W. Bovard, of New York City, for appellant. 

George H. Engelhard, of New York City, for respondent. 

LEHMAN, J. 

By the terms of a policy of insurance issued to the plaintiff, the defendant 
bound itself to indemnify the plaintiff against “loss from the liability imposed by 
law upon the Assured on account of bodily injuries * * * ‘suffered * * * by any 
person or persons by reason of the ownership, maintenance or use of the automo- 
biles described in the policy,” and also “to defend in the name and on behalf of 
the Assured suits for damages * * * brought on account of such injuries.” From 
the coverage of the policy, loss occasioned by “accidents occurring while the auto- 
mobiles are being operated * * * by any person in violation of law as to age” was 
expressly excluded. 

An accident occurred while one of the automobiles described in the policy was 
being operated by an employee of the plaintiff who was under eighteen years of 
age. Since, under the statute (Highway Law [Consol. Laws, c. 25] § 282, as then 
m force), no license might be granted to an operator under the age of eighteen, 
the defendant under the terms of the policy was not obligated to indemnify the 
plaintiff against liability for damages occasioned by the accident or to defend suits 
brought for such damages. 

The defendant nevertheless did undertake to defend a suit brought by a party 
injured in the accident. When the case was called for trial, counsel for the injured 
party informed the defendant’s trial counsel that the chauffeur was under eighteen 
years of age at the time of the accident. Then the insurance company abandoned 
the defense. The suit for the injuries caused by the accident was settled by ‘the 
assured for about $10,000, under a stipulation made with the insurance company 
that such settlement might be made without prejudice to the rights of either party. 
The insured now seeks reimbursement from the insurance company for the amount 
paid under the settlement. 

[1] The issue in the case is narrow. The plaintiff can recover only upon 
proof that the insurance company waived the benefit of the clause excluding from 
the coverage of the policy accidents which occur while an automobile is operated 
by a chauffeur under the age of eighteen. This court has frequently pointed out 
that waiver is an intentional relinquishment of a right, and ordinarily must be 
predicated upon full knowledge of all the facts upon which the existence of the 
right depends. Kiernan y. Dutchess County Mutual Ins. Co., 150 N. Y. 190, 44 
N. E. 698; Clark v. West, 193 N. Y. 349, 86 N. E. 1; Williston on Contracts, § 697. 
The trial court has decided that the insurance company, by undertaking the de- 
fense of the suit, did not waive its right to limit its contractual obligation in ac- 
cordance with the terms of its contract, for at that time it had no knowledge of 
the fact that the chauffeur was under the age of eighteen. The Appellate Division 
reversed that decision, and held as a matter of law that, even if the insurance 
company did not have actual knowledge of the chauffeur’s age, it did have knowl- 
edge sufficient to put it on inquiry as to the chauffeur’s true age. 


[2] We may assume that, when the insurance company undertook the defense, 
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it had notice of facts sufficient, at least, to arouse suspicions that the chauffeur 
might be under the lawful age. The chauffeur had never been granted a license to 
operate the car. He had in his possession a license granted to a person of different 
name, and he was employed under that assumed name. The insured furnished the 
insurance company with a statement made by the chauffeur in which he represented 
his age as eighteen. To the investigator for the company the chauffeur represented 
his age as twenty. The company accepted that statement and acted upon it until 
iurther information, received on the day the case was called for trial, showed its 
falsity. Perhaps even while acting upon it the insurance company may have har- 
bored suspicions of its falsity. Even then the question remains whether as matter 
of law it was bound to reject the statement furnished by the defendant and the 
subsequent statement made to it by the chauffeur, or at least to make further in- 
quiries, before it acted upon them. 

In the case of Skinner y. Norman, 165 N. Y. 565, 570, 59 N. E. 309, 310, 80 
\m. St. Rep. 776, this court, in an opinion by Cullen, J., said “Ordinarily, the rule ° 
is stated that one will not be held to have waived his rights unless it is shown that 
he has done so, with a full knowledge of the facts, but precision requires the 
qualification ‘or where it was his bounden duty to know them’ ”—citing Finley y. 
Lycoming County Mutual Ins. Co., 30 Pa. 311, 72 Am. Dec. 705. Where a person 
is under a duty to inquire before he takes action, he may be said to be under a 
“bounden duty to know” those facts which a reasonable inquiry would disclose. 
Reference to where a fact can be ascertained may in such case be “equally effective 
as a notice” of the fact itself. So the court said in Reynolds v. Commerce Fire 
Ins. Co. of New York, 47 N. Y. 597. There the agent of the insured, before a policy 
was issued, referred the insurance company to a third party for information as to 
the nature of the business carried on in the premises for which insurance was 
sought, and the insurance company chose to issue the policy without further in- 
quiry. “Jn such a case,’ the court said, ‘whatever is notice enough to excite at- 
tention, and put a party upon his guard and call for inquiry, is notice of every- 
thing to which such inquiry might have led. When a person has sufficient informa- 
tion to lead him to a fact, he shall be deemed conversant with it.” (Italics are 
ours.) What the court said, as well as what it decided, applied only to the par- 
ticular case under consideration, where the insurance company chose to remain in 
ignorance of facts, though the applicant had a right to assume that inquiry would 
be made before action was taken. 


We need not now define the entire field of application of the principles of 
constructive notice. Some limits were pointed out by the court in Skinner v. 
Norman, supra. “We do not mean to suggest that the principles of constructive 
notice which obtain as to alleged bona fide purchasers of real estate, negotiable 
instruments, or the like, equally apply in the negotiations between an insurance 
company and an applicant for insurance. It is the duty of such applicant to 
comply with the conditions of the policy, and to give the information requisite 
for its validity. The company may rely on the presumption that the insured 
has stated all the material facts, and, as a rule, is not bound to make inquiries.” 

So, here, the insurance company was bound by the policy to defend any suit 
for injuries caused by the automobile of the assured, unless the accident occurred 
when the automobile was being operated “by any person in violation of law as 
to age.” When the insurance company was called upon to defend the action 
which was brought against the assured, it was not bound to inquire whether the 
law was violated before it undertook the defense. Especially where the assured 
furnished the insurance company with an affidavit from the operator stating 
that he was eighteen years of age the insurance company might rely upon the 
information received and that the assured had not employed a chauffeur under 
the lawful age. Suspicion that the information given it might be untrue would 
perhaps be sufficient notice to require further inquiry if the insurance company 
were asserting rights against the assured based on ignorance of the true facts. 
Here the assured must show that the insurer has waived its rights, stipulated 
in the policy, by failure to assert them earlier. If the insurance company had 
known the facts upon which its rights depended, failure to assert them at the 
proper time might permit the inference that it intentionally waived its rights. 
The intention to waive those rights might cven be inferred from deliberate disre- 
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gard of a notice sufficient to excite attention and call for inquiry, but there are 
no circumstances in this case which require, as matter of law, the inference 
that the insurer intended to waive its contractual rights. Indeed, it is doubtful 
whether such an inference might have been drawn even by the trier of the facts. 
Upon the information furnished to the insurer, it would have breached its con- 
tract if it had failed to defend the suit. It was not, at peril of losing its con- 
tractual rights, required to inquire whether the information so furnished was 
false before it undertook the defense. 

The judgment of the Appellate Division should be reversed and that of the 
Trial Term affirmed, with costs in this court and in the Appellate Division. 

Cardozo, C. J., and Pound, Crane, Kellogg, O’Brien, and Hubbs, JJ., concur. 

Judgment reversed, etc. 


LA MOTTE v. RETAIL HARDWARE MUT. FIRE INS. CO. OF 
MINNESOTA. 
Supreme Court of Wisconsin. Dec. 9, 1930. 
233 Northwestern Reporter 566. 
1. INSURANCE. 
2. INSURANCE. 

Recovery under automobile theft policy necessitates affirmative proof that 
wrongdoer, at or subsequent to time of taking, had intent to steal. 

That wrongdoer, when taking automobile, intended to return it in good 
condition within reasonable time, precludes recovery under theft policy. 

(For other cases, see Insurance, Dec. Dig. §§ 646[6], 425.) 

3. INSURANCE. 

Evidence /ield insufficient to show theft precluding recovery on policy, where 
automobile, taken by nephew for joy ride without insured’s consent, was being 
returned when accident occurred. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

6. INSURANCE. 

Policy insuring automobile against theft, robbery, or pilferage, does not 
authorize recovery for merely driving automobile without owner’s consent. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Appeal from a judgment of the Circuit Court of Shawano County; Edgar 
V. Werner, Circuit Judge. 

\ction by Theresa La Motte against the Retail Hardware Mutual Fire 
Insurance Company of Minnesota. Judgment for defendant, and plaintiff appeals. 
—[By Editorial Staff.] 

Affirmed. 

\ction begun February 13, 1929, by plaintiff to recover on a policy insuring 
plaintiff's automobile, among other things, against “loss or damage caused by 
theft, robbery, or pilferage, excepting by any person or persons in the insured’s 
household or in the insured’s service or employment.” At the conclusion of the 
testimony the defendant moved for a directed verdict, which the court concluded 
should be granted, but reserved a ruling and submitted a special verdict of two 
questions to the jury for the purpose only of avoiding a new trial should the 
judgment be reversed upon appeal. 

The verdict of the jury was as follows: 

“Question No. 1. Did the said Joe LaMotte take and drive the plaintiff's 
automobile away on December 13, 1928, with intent permanently to deprive her of 
the ownership of said automobile? Answer: Yes. 

“Question No. 2. Was said Joe LaMotte a member of the household of said 
Theresa LaMotte on December 13, 1928? Answer: No.” 


Upon coming in of the verdict the trial court, on motion duly made, promptly 
changed the answers of the jury and rendered judgment July 3, 1929, in favor 
ot the defendant. 


The plaintiff contends that the court erred in changing the answer of the jury 
to the first question from “yes” to “no” and the second question from “no” 


to “ves”. 
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The facts of the case are practically undisputed. The plaintiff, her husband, 
Peter LaMotte, and Joe LaMotte, the alleged thief are Indians residing at Neopit, 
upon a reservation. Joe is a nephew of Theresa LaMotte and Peter LaMotte. 
When he was four years old his mother died, and just before her death ai 
agreement was entered into between her and the plaintiff and plaintiff's husband 
that the plaintiff and her husband would bring up Joe and care for him. Joe 
thereafter stayed with the plaintiff and her husband until he married. In the 
meantime he attended various Indian schools, including Carlisle and Haskell. 
He always returned to the LaMotte home when not in school or not employed. 
After marrying, Joe and his wife lived for some time with the plaintiff and then 
set up housekeeping for themselves. About a year before the trial Joe’s wife 
died and thereafter he brought his bed and trunk to the home of the plaintiff. 
He has spent considerable time off and on at the plaintiff's home since the death 
of his wife. On the 13th day of December, the date of the alleged theft, Joe 
returned to Neopit from a lumber camp where he was employed. He spent 
some time that day and early evening in the pool hall operated by Peter LaMotte, 
his uncle. He also went to the plaintiff's home and changed his socks. Later 
in the evening he met one Peter Beauprey and some girls with the result that 
it was planned to take a ride in an automobile. It was suggested by Beauprey 
that the plaintiff's car be taken for the purpose of the ride planned. There- 
after, at about 12 o'clock, Joe and Beauprey went to the plaintiff's garage, 
opened it, and removed the plaintiff's car. Whether the garage was locked or 
not is in dispute. The two young men then picked up the girls and started for 
a ride. They drove to Gresham towards Shawano and then turned back towards 
Neopit. While they were approaching Neopit and within a comparatively short 
distance therefrom the car skidded at a turn due to the wet and slippery con- 
dition of the highway and the car went into the ditch and wrecked. The car 
was thereafter removed from the ditch, brought to within about a block and a 
half of the plaintiff's home, and was then driven to the plaintiff's home by two 
Indian boys who were requested by Joe and Beauprey to take the car home. 
It is undisputed that the young men had absolutely no right to take the car that 
night. What they did was clearly without plaintiff's consent. Both Beauprey 
and Joe were thereafter prosecuted and convicted for driving the car without 
the owner's consent. At the time of the trial both were confined in the Green 
Bay Reformatory. 

Winter & Winter, of Shawano, for appellant. 

Fisher, Cashin & Reinholdt, of Stevens Point, for respondent. 

NELSON, J. 

The plaintiff contends that the trial court erred ‘in changing the answers of the 
jury to the questions submitted. Although both assignments of error are argued 
in the briefs of counsel, we find it unnecessary to discuss the question as to whether 
there was evidence to support the finding of the jury that Joe La Motte was not 
a member of the plaintiff's household at the time of the alleged theft, in view of 
our. conclusion that the trial court was clearly right in changing the answer of the 
jury to the first question submitted. If Joe, or his companion Beauprey, did not 
steal the plaintiff's car (and the evidence seems to leave no question of doubt in that 
respect), then whether or not Joe was a member of plaintiff’s household at the time 
of the alleged theft is of no material importance. 

That the trial court was clearly right ‘in changing the answer of the jury to the 
first question and in rendering judgment for the defendant notwithstanding the ver- 
dict seems too clear for serious dispute. Numerous decisions involving theft pro- 
visions in automobile policies, identically or substantially identical with the pro- 
vision involved in this action, have been cited, and it appears that the holding of 
the courts therein has been entirely uniform, 

[1, 2] The law is well settled that in actions of this kind no recovery can be 
had under a theft provision of an automobile policy unless it be affirmatively shown 
that the wrongdoer, at the time of taking the car or at some time thereafter, had 
an intent to steal the car; that is to say, had an intent to wholly or permanently 
deprive the owner of his automobile. It is also well settled that, if at the time ot 
the taking there was present in the mind of the wrongdoer an intent to return the 
automobile to its owner, in good condition and within a reasonable time, no recovery 
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can be had. The following cases clearly establish the law applicable to the situation 
in this action. Valley Mercantile Co. v. St. Paul Fire & Marine Ins. Co., 49 Mont. 
430, 143 P. 559, L. R. A. 1915B, 327, 39 Ann. Cas. 1126; Michigan Commercial Ins. 
Co. of Lansing v. Wills, 57 Ind. App. 256, 106 N. E. 725; Hartford Fire Ins. Co. v. 
Wimbish, 12 Ga. App. 712, 78 S. E. 265; Stuht v. Maryland Motor Car Co., 90 Wash. 
57; Federal Insurance Co. v. Hiter, 164 Ky. 743, 176 S. W. 210, L. R. 
F 


5 
7 


576, 156 P. 
A. 1915E, 5 Bird v. St. Paul Fire & Marine Ins. Co., 218 Mich. 266, 187 N. W. 
265: Rush v. Boston Insurance Co., 88 Misc. Rep. 48, 150 N. Y. S. 457; Repp v. 
American Farmers’ Mutual Auto. Ins. Co., 179 Minn. 167, 228 N. W. 605, 606; 
Van Vechten v. American Eagle Fire Ins. Co., 239 N. Y. 303, 146 N. E. 432, 38 A. 
L. ®. ite. 

[3] The case of Hartford Fire Ins. Co. vy. Wimbish, supra, has been uniformly 
approved by the courts. In this case it was stated: “One cannot be convicted of 
either theft, robbery, or pilferage unless he had the intent to steal. And we know 
of no authority for giving any different meaning to these words in a contract of 
insurance wherein it is stipulated that the company will be liable for loss or dam- 
age to an automobile, resulting from theft, robbery, or pilferage. Under this 
contract, if the thief carries away a machine with intent to steal it, and it is never 
recovered and loss occurs, the owner may recover the full value of the automobile. 
If the thief be apprehended and the machine recovered, then the owner is entitled 
to recover for whatever damage has been done the machine, if it exceeds $25. But 
in both cases it must appear that the person taking the machine intended to steal 
it. If he had the animo revertendi, he is not guilty of theft, or robbery, or pilfer- 
age, even though he took the machine without the owner’s consent.” 78 S. E. page 
266. The law laid down in Hartford Fire Ins. Co. v. Wimbish, just quoted, was 
entirely approved in Stuht v. Maryland Motor Car Co., supra (156 P. 558). In 
Repp v. American Farmers’ Mutual Automobile Ins. Co., supra it is stated: “The 
general rule is that to constitute a theft within an insurance policy such as that 
before us there must be present a criminal intent to deprive the owner of his 
property permanently. Robbery and pilferage are to be considered as used in their 
ordinary sense’—citing many cases. In Michigan Commercial Insurance Co. of 
Lansing v. Wills, supra, the law laid down in Hartford Fire Ins. Co. v. Wimbish, 
supra, was specifically approved. From all of the cases cited and in numerous 
authorities cited therein we conclude that there is no chance for reasonable con- 
troversy as to what the law is in cases of this kind. It is equally clear that in the 
instant case there were no facts justifying the inference of theft. The undisputed 
facts negative the idea of a theft of the car. The undisputed facts show that Joe 
was practically a member of his aunt’s family, at least, that he kept his bed and 
trunk there and was at all times welcome there when not employed; that he came 
to what was his only home to visit on the day preceding the taking of the car; that 
he met some girls and talked to them about going for a joy ride; that he and 
Beauprey talked about taking the girls out for a ride and Beauprey suggested that 
Joe take his aunt’s car for the purpose of the ride; that the two young men did 
take the girls for a ride, and that they were all returning towards home when the 
car was wrecked; that the car was damaged because of the rain and slippery con- 
dition of the road, and that the car was actually brought home, or caused to be 
brought home, and placed in the owner's possession, 

[4] There are no facts or circumstances which in any way counteract the 
undisputed facts just stated. These facts clearly negative any idea of an intent to 
steal or of an intent to deprive the owner wholly or permanently of her car. Both 
Beauprey and Joe testified that they did not intend to steal the car, but simply 
took it for the purpose of the ride with the girls. The simple fact that the car 
was being unlawfully used without the owner’s consent does not alter our con- 
clusion. There was no evidence justifying the finding of the jury that Joe took 
and drove the plaintiff’s automobile away with intent permanently to deprive her 
of the ownership of it. A jury cannot be allowed to speculate and conjecture on 
the subject of an intent not borne out or supported by the facts. 

[5] Applying the established law to the evidence in this case, it conclusively 
appears that the plaintiff was not entitled to recover. The direction of judgment 
notwithstanding the verdict was clearly right. There is nothing in the record to 
justify the finding of an intent on the part of either Joe or Beauprey to steal the 
2uto, or that they, or either of them, did not intend to return the auto unharmed 
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at the conclusion of the “joy ride”’ No other conclusion can fairly be inferred 
from the proven facts. We are not unmindful of the established rule that, if an 
intent to steal can be fairly inferred from the proven circumstances, neither the 
trial court nor the appellate court may properly disturb the verdict. 

[6] The provision of the policy of insurance covered only “damage caused by 
theft, robbery, or pilferage.” It clearly did not cover damage caused by the driving 
of the car “without the owner’s consent.” 

As before stated, the action of the trial court in changing the answer of the 
jury to the first question submitted was clearly right and it is unnecessary to dis- 
cuss the alleged error involved in the changing of the second question from “no” 
to “yes.” 

Judgment affirmed. 


BERGSTEIN v. POPKIN et al. (two cases). 
Supreme Court of Wisconsin. Dec. 9, 1930. 
233 Northwestern Reporter 572. 
1. INSURANCE. 
Questions of public policy are for Legislature and not for courts. 
(For other cases, see Insurance, Dec. Dig. § 4.) 
2. INSURANCE. 

Statute governing insurer’s liability to third persons arising from operation of 
motor vehicle ie/d not to render ineffective policy provision postponing time for 
commencement of action against insurer until damages are ascertained against 
insured (St. 1927, § 85.25 [renumbered section 85.93 by laws 1929, c. 454, § 2], as 
amended by Laws 1929, c. 467, now St. 1929, § 85.93). 

St. 1927, § 85.25 (renumbered section 85.93 by Laws 1929, c. 454, § 2), 

as amended by Laws 1929, c. 467, now St. 1929, § 85.93, provides that any 
policy of insurance covering liability to others by reason of operation of 
motor vehicle shall be construed to contain conditions “that the insurer 
shall be liable to the persons entitled to recover, for the death of anv 
person, or for injury to person or property, irrespective of whether such 
liability be in praesenti or contingent, and to become fixed or certain by 
final judgment against the insured, when caused by the negligent opera- 
tion, maintenance, use or defective construction of the vehicle described 
therein, such liability not to exceed the amount named in said bond or 
policy.” 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeals from a judgment of the Superior Court for Douglas County; 
Archibald McKay, Judge Presiding. 

Action by Elias Bergstein against Samuel Popkin and another. Judgment 
for plaintiff, and defendant named and defendant Central Surety & Insurance 
Corporation separately appeal—[By Editorial Staff.] 

Reversed and remanded for a new trial as against the defendant Samuel 
Popkin, and reversed, with directions to dismiss the complaint, as against the 
defendant Central Surety & Insurance Corporation. 

Action begun December, 1929; judgment entered March 29, 1930. Automo- 
bile accident. Insurance carrier as a party. On October 7, 1929, the plaintiff 
was driving his horse and wagon east on North Sixth street in the city of 
Superior, and the defendant Popkin was driving his automobile south on John 
avenue, which runs at right angles to Sixth street. The collision occurred about 
the center of the intersection of North Sixth street and John avenue. There 
was a street light on the corner, and the weather was dark and foggy. As 
plaintiff approached the intersection, he had a lantern on the left side of the 
seat of his wagon, and when ten or fifteen feet from the corner he saw the 
headlight of defendant’s automobile. He thought he had time to cross but a 
collision occurred at the intersection. As a result of the accident, plaintiff sus- 
tained injuries to his chest-and knee and was confined to the hospital for some 
time. 

This action was brought to recover damages on the ground that the dciend- 
ant Popkin negligently drove and managed his automobile. The defendant 
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insurance corporation, which was made a party to the action, filed a plea in 
abatement setting up a clause in the policy by which it agreed to insure the 
defendant Popkin, which is as follows: 

“No action shall lie against the company until the amount for which the 
assured is liable by reason of any casualty covered by this policy is determined 
by final judgment against the assured or by agreement between the assured and 
the plaintiff with the written consent of the company,” and claimed that as to 
it the action was prematurely begun. The policy was written and became 
effective on May 8, 1929. The court overruled the plea in abatement. 

The case was submitted to the jury, which found in favor of the plaintiff, 
and upon the verdict judgment was entered accordingly against both defendants, 
from which they each appeal. 

Hanitch, Hartley, Johnson & Fritschler, of Superior, for appellants. 

Curran & Sher, of Superior, for respondent. 

Joseph A. Padway, of Milwaukee, and Richmond, Jackman, Wilkie & 
Toebaas, of Madison, amici curiz. 

RosENBERRY, C. J. 

We shall first consider the question of law raised by the defendant corpora- 
tion's plea in abatement. It is the contention of the defendant insurance cor- 
poration that the quoted clause of the policy operates to defer the time of 
commencement of action by a party who has been damaged as against the insurer 
until the amount of the liability of the insured shall have been determined by a 
judgment in an action against the insured or by agreement of the parties. The 
defendant insurer does not claim that the clause in question negatives direct 
liability, but merely that it operates to postpone the time when suit mav be 
begun against it upon that liability. 

The defendant insurer relies upon Morgan vy. Hunt, 196 Wis. 298, 220 N. W. 
224, and the City of Milwaukee v. Boynton Cab Co. (Wis.) 229 N. W. 28. The 
plaintiff, however, contends that the doctrine of those cases is modified by 
chapter 467 of the Laws of 1929, which amended section 85.25 (renumbered 
section 85.93 by Laws 1929, c. 454, § 2), by inserting the italicized words, and 
which now provides: 

Section 85.93, Stats. of 1929: “Any bond or policy of insurance covering 
liability to others by reason of the operation of a motor vehicle shall be deemed 
and construed to contain the following conditions: That the insurer shall be 
liable to the persons entitled to recover for the death of any person, or for injury 
to person or property, irrespective of whether such liability be in praesenti or con- 
‘ingent and to become fixed or certain by final judgment against the insured, when 
caused by the negligent operation, maintenance, use or defective construction of 
the vehicle described therein, such liability not to exceed the amount named in 
said bond or policy.” 

The question then is whether or not the introduction of the words, “irrespec- 
tive of whether such liability be in presenti or contingent and to become fixed 
or certain by final judgment against the insured, when,” changes the rule laid 
down in the decisions of this court construing the section as it was prior to the 
amendment. 

{1, 2] Chapter 467 of the Laws of 1929 was Bill 221S, and was identical in 
wording with Bill 578A. Another Senate Bill, No. 220S, identical with Assembly 
Bill 579, relating to who may be made parties defendant, was refused passage. 
This bill contained the following provision: 

“Sec. 260.11. Any person may be made a party defendant who has or claims 
an interest in the controversy adverse to the plaintiff, irrespective of whether 
such interest be then a present interest or a contingent interest to become fixed 
or certain by final judgment, as to one or more of the parties, or who is a 


necessary party to a full determination of settlement of the questions involved 
therein.” 


lf it had been the purpose of the Legislature to enact a statute which would 
prevent an insurer from making a contract with the insured, postponing the 
time when an action might be brought against it to a time when the injured 
party had secured judgment against the insured, or the matter had been agreed 
upon by the parties, it failed to use language which conveys that thought. The 
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act which was passed, Bill 221S, by its terms related wholly and solely to “liabjl- 
ity,” while the bill which was refused passage related distinctly to who might be 
made parties defendant. The Legislature quite evidently was willing to make 
the liability of the insurer to the injured person as absolute as possible, but was 
not willing to deprive the insurer of the right to postpone suit against it until 
the amount of the damage had been ascertained as provided. Important ques- 
tions of policy distinguish the two situations. If the commencement of an action 
may not be postponed until after the primary question of liability of the insured 
to the injured is ascertained, insurance carriers may be placed in very difficult 
and embarrassing positions as where there has been a claim of violation of the 
terms of the policy and other questions which may be raised as between the 
insurer and the insured so that it may be required to face both ways in the 
same action. Consideration of this and questions of like character may well 
have led the Legislature to refuse passage to the bill known as 2208S. 

Attention is also called to the fact that, when the policy was written and when 
the action was tried, there was in force a provision of the statutes specifically re- 
lating to the commencement of actions against insurers, section 201.19, which pro- 
vides: ‘ 

“No policy or contract of insurance shall be made, issued or delivered in this 
state containing any provision: 

“(a) Limiting the time for beginning an action on the policy or contract to a 
time less than that prescribed by the statutes of limitations of this state, or 
specifically authorized by law. 

“(b) *x* *K * 

“(c) Incorporating into the policy or contract any provision prescribing in 
what court any action may be brought thereon or that no action shall be brought 
thereon.” 

If a provision is to be inserted in the statutory law relating to insurance com- 
panies nullifying a clause in an insurance contract, such as that hereinbefore set out, 
it would seem that a change might very appropriately be incorporated in this 
section, but no attempt has been made to amend or modify it. The difference be- 
tween liability and the matter of time when action may be begun against the insurer 
is clearly pointed out in Ross v. American Employers’ Liability Insurance Co., 56 
N. J. Eq. 41, 38 A. 22, at page 23. The Legislature undoubtedly made the amend- 
ment to section 85.25 to remove the difficulty presented by Barteck v. Rotter, 197 
Wis. 303, 222 N. W. 221. In that case the court was evenly divided upon the ques- 
tion of whether or not that section gave a plaintiff the right to maintain an action 
against both the defendant and insurance carrier where the carrier’s liability is 
created by an indemnity policy, as distinguished from one which imposes direct 
liability. The amendment sets that question at rest, but in no way affects a con- 
tract which provides that the time for the commencement of the action against the 
insurer shall be postponed until the damages are ascertained. The “liability” of 
the insurer to the injured is fixed by the amended statute in the clearest and most 
positive terms, and it is considered that the Legislature positively declined to pro- 
ceed further. 

We are urged to hold that an act of the Legislature which attempts to pro- 
hibit the insertion of a clause postponing the time of action until judgment is re- 
covered against the insured would be void on constitutional grounds. We do not 
rest our conclusion in this case in any respect upon the necessity of adopting a 
construction which would avoid constitutional difficulties, nor do we make any 
intimation in respect to the validity of such an act if it were adopted. From the 
language used in the amendment, and from all the surrounding facts and circum- 
stances, we are unable to discover any purpose on the part of the Legislature to 
prohibit such a clause being inserted by the insurer in its contracts. As has already 
been pointed out in previous cases, important and valuable rights are preserved to 
the insurer by means of these clauses. The liability being fixed, the injured party 
suffers no harm. 

The court has been favored in this case by a brief of counsel amicus curiz, in 
which it seems to be assumed that the court in Morgan v. Hunt, 196 Wis. 298, 220 
N. W. 224, conferred certain favors and privileges upon insurance companies to 
which they are not in law entitled because the insurance corporation is under the 
modern liability insurance contract, a real party in interest. This conclusion is 
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reached, as it seems to us, because the writer approaches the question from the 
wrong point of view. 

We shall not take the time to review the right of a third person for whose 
benefit a contract is made to sue upon the contract. In the earlier history of the 
law, it was held that, not being a party to the contract, he could not bring a suit 
upon it. 1 Williston on Contracts, 685, par. 360, 361. Gradually the rights of the 
third party were enlarged, and finally in Tweeddale v. Tweeddale, 116 Wis. 517, 93 
N. W. 440, 61 L. R. A. 509, 96 Am. St. Rep. 1003, it was held by this court that the 
law created the necessary privity in the third party; that the third party for whose 
benefit the contract was made might therefore sue upon it, and, further, that the 
original parties to the contract could not, by any agreement made between them- 
selves, impair or defeat the rights of the third party. Many jurisdictions still ad- 
here to the earlier rule. 1 Williston, p. 694, par. 368. So far as we are aware, it 
has never been held that a third party for whose benefit a contract was made had 
any greater or more extensive right than existed by the terms of the contract, and 
it has been almost universally held that, if the original parties to the contract re- 
serve by the terms of the contract the right to modify it or abrogate it, such a 
reservation is valid and enforceable. A most common illustration is the right re- 
served in insurance policies for the insured to change the beneficiary. Christman 
vy. Christman, 163 Wis. 433, 157 N. W. 1099. It must be remembered that in the 
beginning the validity of policies insuring a person against the consequences of his 
own wrongdoing was seriously challenged on the ground that such a contract was 
void and against public policy. Goodwillie v. London Guarantee & Accident Co., 
108 Wis. 207, 84 N. W. 164; 36 C. J. 1059, par. 9, and cases cited. After some years 
of experience, it was perceived that the benefits of such a policy which operated to 
compensate the injured person on account of damages sustained by him were not 
received by the injured person because by the terms of the policy such result might 
be defeated by the intervening bankruptcy or insolvency of the person insured. 

In the exercise of the power to regulate contracts of insurance, this situation 
was remedied by statutes which made the insurer directly liable to the injured 


person. This statute supplanted provisions of the insurance contract having 


a 
contrary effect. 


It was the legislative purpose to insure to persons injured by the 
wrongful act of the insured compensation to the extent of the insurance. The 
insurer might still limit the amount of its liability and prescribe the conditions upon 
which its liability should arise, but, when the liability arose, it arose directly in 
favor of the injured third person. 

It is now contended that, because of this statutory provision, the insurance 
company, in spite of its contracts, becomes the real person in interest, and may be 
made a party to the suit brought by the injured third person against the insured. 
Whether or not it is an indictment of our jury system, it is a fact recognized by 
everyone that the purpose of making the insurance company a party defendant is 
to increase the award of damages made against the insured. That it has that 
effect, no one familiar with the trial of cases can doubt. The Legislature undoubt- 
edly was aware of that fact, and so hestitated to take the next step, which would 
be to authorize the joining of the insured and insurer in an action brought to as- 
certain the liability of the insured. As already pointed out, this involves important 
questions of public policy, which are for the Legislature and not for the courts. 
Taking in consideration the history of the statute, the fact that the liability arises 
under a contract for the benefit of a third party and consideration of the law in 
respect to such contracts, we discover no purpose on the part of the Legislature to 
iurther limit the right of the insurer to prescribe the terms of its liability. It is 
not a question of extending favor to insurance companies—it is a question of how 
far the Legislature has intended to limit the right of insurers to freely contract, a 
right which is a valuable, constitutionally protected right. 


It is argued here on both appeals that the damages are excessive. Inasmuch 
as there must be a reversal of the judgment and a new trial will be necessary, we 
shall not discuss the question of damages, but leave the whole matter to be deter- 
mined upon another trial. The law relating to measure of damages in cases of this 


kind is well established, and the trial court should have no difficulty in adminis- 
tering it. 


Judgment appealed from is reversed and cause remanded for a new trial as 
against the defendant Popkin; as to the defendant Central Surety & Insurance 
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Corporation the judgment is reversed, with directions to dismiss the complaint as 
to it. 

Fritz, J. 

I concur in the ultimate conclusion that the trial court committed prejudicial 
error in failing to sustain the plea in abatement of the Central Surety & Insurance 
Corporation. However, it is sufficient for the determination of this case to base 
that conclusion upon the sole ground that the right to join the insurer was pre- 
dicated on a — written prior to the amendment of section 85.25, Stats. 1927, by 
chapter 467, Laws 1929, which did not become effective until September 7, 1920, 
Consequently, the statutory provision which was imported into the contract by 
virtue of section 85.25, Stats. was still the same as when it was construed in Morgan 

Hunt, 196 Wis. 298, 220 N. W. 224, and the rule there stated as to the effect of 
the so-called “no action” clause is applicable and controls in this case, which 
involves a policy in which the same “no action” clause is embodied. 

In my opinion, the amendment in 1929, by chapter 467, was enacted for the 
very purpose of obviating the effect of the rule in Morgan y. Hunt, supra. Its 
purpose was to impose upon an insurer liability which was immediately enforceable 
whenever injury and damages were sustained under circumstances and conditions 
which were within the coverage of its policy. Irrespective of policy provisions to 
the contrary, so far as those who sustained such damages were concerned, the right 
of recovery under the policy was not to be contingent, or to be deferred until 
liability, including the amount thereof, had become fixed or certain by final judg- 
ment against the assured. The language used in chapter 467, Laws 1929, is fairly 
susceptible of construction consistent with that purpose, and, as the statute is 
remedial, it is to be construed liberally, to further its purpose, and thus suppress 
the mischief at which it was directed. 

On the other hand, the failure of the 1929 Legislature to also pass the bill 
which it was proposed to similarly amend section 260.11, Stats., and which related 
to who could be made parties defendants in any and all kinds of actions, does not 
convincingly indicate that it was not the legislative intention, in amending section 
85.25, Stats., to authorize joining as parties defendant insurers who are in the 
limited class affected by that statute. 

At all events, I am of the opinion that judicial construction restricting the 
effect of the amendment by chapter 467, Laws 1929, should be reserved until a case 
is presented in which the determination of the respective rights and obligations of 
the parties actually necessitates such construction, and parties who will be seriously 
prejudiced by restricted construction will have had an opportunity to be heard on 
the question. 

I am authorized to state that Justice Fowler joins me in this opinion. 
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PHG:NIX NAT. BANK & TRUST CO. OF LEXINGTON v. AZXTNA 
CASUALTY & SURETY CO. No. 5427. 
Circuit Court of Appeals, Sixth Circuit. Nov. 12, 1930. 
44 Federal Reporter (2d) 511. 
1. INSURANCE. 

Loss of bank on forged or raised checks occurred, within indemnity policy, at 
time of payment. 

(For other cases, see Insurance, Dec. Dig. § 430.) 

2. INSURANCE. 

Policy indemnifying bank against forged checks was indemnity against original 
loss, regardless of final determination of liability. 

Since bank paying a forged check has no right to make counter charge 
against depositor for amount thereof, its loss arises at that time and con- 
tinues to be its loss, regardless of final cancellation of charges and recredit 
of total amount of forged checks to depositor, which was mere abandon- 
ment of claim for recoupment of earlier loss. 

(For other cases, see Insurance, Dec. Dig. § 508%. 

3. INSURANCE. 

Bank’s failure to charge indorsers on forged checks was no defense in action 
on bond indemnifying it against loss. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

4, INSURANCE. 

Surety paying loss under bond indemnifying bank for loss on forged checks 
acquires any rights of bank through subrogation. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

Appeal from the District Court of the United States for the Eastern District 
of Kentucky; Andrew M. J. Cochran, Judge. 

Suit by the Pheenix National Bank & Trust Company of Lexington against 
the AStna Casualty & Surety Company. Judgment for defendant, and plaintiff 
appeals. 

Reversed and remanded. 

B. D. Berry, of Lexington, Ky. (James Park, of Lexington, Ky., on the 
brief), for appellant. 

C. M. Harbison, of Lexington, Ky. (Wilson & Harbison, of Lexington, Ky., 
on the brief), for appellee. 

Before Denison and Hickenlooper, Circuit Judges, and Anderson, District! 
Judge. 

Denison, Circuit Judge. 

The appellant bank, plaintiff below, was carrying a deposit for the Petroleum 
Company, doing business at Lexington. Fulton was treasurer of the depositor, and 
was the clerk in general charge of its business office, books and records. It even- 
tually developed that, over a considerable period, Fulton had been obtaining money 
irom the bank upon his company’s checks, by means of forging endorsements or 
raising checks, or both. During this period, the bank had been carrying the in- 
demnity policy of the appellee, defendant below, which had been issued and con- 
tinued in consideration of an annual premium, and by which the surety company 
agreed to indemnify the bank and hold it harmless “from and against any loss sus- 
tained by the insured * * * that is to say * * * D. Any loss through the payment, 
whether received over the counter or through the clearing house or by mail, of 
forged or raised checks or (genuine) checks bearing forged endorsements.” From 
time to time the bank charged to the depositor’s account all these payments, as 
made. Running over the period from May 12, 1924, to August 1, 1925, the bank 
paid and charged to the depositor 39 such invalid checks, in the total amount of 
$5,551. At the end of each month, the bank rendered to the depositor the cus- 
tomary monthly statement, in which each of these checks was shown as charged 
against the account, and returned to the depositor, as a voucher, each of the invalid 
checks. These statements and canceled checks were delivered to Fulton, in the 
regular course of business, and never came to the notice or knowledge of the de- 
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positor in any other way. In August, 1925, Fulton disappeared, and, upon hasty 
search then made by the bank, some of these checks were discovered, and a com- 
plete investigation was undertaken. During September this was in prograss and the 
surety company was advised. September 25, the depositor made formal demand up- 
on the bank to cancel these 39 charges against its account and recredit it with the 
total sum which had been improperly charged. This demand was transmitted to the 
surety company, with the statement that the bank felt compelled to comply there- 
with, and with a request for indemnity. In reply, the surety company insisted thai 
it was the duty of the bank to decline to make such recredit, and also to take steps 
against the responsible indorsers upon many of the checks. Nevertheless, the 
hank, after consideration, did recredit this sum, and then brought this suit against 
the surety company to recover the amount of the several checks, as being losses 
suffered under the policy. The parties, by written stipulation, waived a jury and 
filed an agreed statement of facts. This was treated as presenting one (and only 
one) issue of law—whether judgment should be for plaintiff or for defendant. The 
trial judge thought the plaintiff could not recover, filed an opinion giving his 
reasons therefor, and entered judgment accordingly. 

The defenses were two: First, that the loss was suffered when the recredit was 
made, and that this act was voluntarily done by the bank, in the sense that the 
bank was not legally obligated to make this recredit, and could have successfully 
cefended any proceeding alleging such liability. Second, that the bank had failed 
in its duty in taking the necessary steps to charge the endorsers before Fulton, and 
had thereby pro tanto discharged the surety. The District Court sustained the first 
defense and did not pass upon the second. 


Appellant urges upon us that the case is controlled by our decision in Ocean 
Co. v. Old National Bank, 4 F. (2) 753, and deduces from that opinion the pro- 
position that upon such a policy the insured may recover, even though its as- 
sumption and payment of the loss had been voluntary. That opinion should not 
be so interpreted, in the broad sense necessary to reach this case. There, the pay- 
ment had been voluntary only in the sense that it had not been compelled by 
judgment; the liability of the bank to its customer was held to have been clear 
and certain; the surety company’s position was that the bank should have com- 
pelled an action to be brought against it and given the surety company an oppor- 
tunity to defend, if defense there might have been; our holding was only that such 
a clearly apparent liability might be voluntarily recognized and paid by the bank 
without thereby discharging the surety. In the present case, the defendant’s claim 
is that the bank was under no legal duty to make this recredit (which is said to be 
the loss involved) and so that the loss was suffered voluntarily, in the complete 
sense of that word. We think it plain that the consideration of that question here 
is not substantially affected by our decision in the Ocean Case. 


[1,2] The primary question is: When was the loss suffered? We conclude 
that the moment the bank paid the check over the counter or through the clearing 
house, its loss was complete. The relation between banker and depositor is that of 
debtor and creditor; the money with which the check is paid is the money of the 
bank; its contract with the depositor only entitles it to charge back to, and collect 
from the depositor the amount of a valid check so paid. When it pays a forged 
check, it has no right to make this counter charge, and its loss continues to be its 
loss. True, the continuance is attended by a contingency—the- depositor may ratify 
the forgery. Such a ratification may be intentional and express, or may be implied 
as the result of circumstances which estop the depositor from disputing the check. 
So, in the present case, the loss was suffered and the liability arose from time to time 
as the checks were paid; and, when finally the bank canceled the charges and re- 
credited the total, it was not then suffering a loss; it was abandoning a claim for 
recoupment of its earlier loss—a claim which at first it did not have. We think, 
therefore, that the policy should be read as indemnity against the original loss, and 
not as holding the liability in the air until it can finally be determined whether the 
bank had a right to make the charge back. It is not reasonable to suppose that 
the bank intended to buy that kind of indemnity. Banks wish to keep their de- 
positors, not to alienate them. They would desire protection against the payments 
induced by forgery, not against the uncollectability of claims resulting from such 
payment. 


The question just discussed seems to be one of first impression; we are not 
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cited to any particularly helpful precedents. Deciding this question as we do, the 
appellee’s argument that the policy does not insure against liability, but only 
yainst loss, become immaterial. For example, in American Surety Co. v. Ballman 
(C. C.) 104 F. 634, there was a bond to secure the performance of a contract and 
then a bond to the surety to secure it against loss. The loss matured and was 
suffered only when the amount was fixed by the suit on the first bond. In Thach- 
er v. AStna (C. C. A.) 287 F. 484, 28 A. L. R. 1280, the bond indemnified against 
damages from a tort. It was quite appropriate to think that the parties contem- 
plated protection against damages to be fixed by suit. 

The present record does not call upon us to decide what the rights of the 
parties would be in a case where the forgery had been expressly ratified before 
claim was made under the policy. Here the loss has been, as between the bank and 
the depositor, assumed by or clearly fixed upon the bank. We hold now only that 
the bank is not obliged to contest with the depositor any plausible claim by the 
latter that it has not become liable for the loss; and that, if there is any reasonable 
ground of litigation, the bank is not obliged to carry the burden of the resulting 
controversy. We find here that to the claim of the bank that the depositor was 
bound because of its failure to object to the monthly statements and returned 
checks, the depositor answers that it never had any notice of these checks excepting 
the notice thus given to its agent, Fulton; and that this was not notice to it, as 
principal, because the agent had a hostile personal interest in the subject matter. 
These respective claims present a controversy, held no doubt on each side in good 
faith, and capable of leading to tedious and expensive, if not doubtful litigation. It 
might turn out that such a case would be ruled by Leather, etc., Bank v. Morgan, 
117 U. S. 96, 6 S. Ct. 657, 29 L. Ed. 811; conceivably, many facts which now appear 
or which might develop would distinguish therefrom. It would be most unfortunate 
for such an issue to be tried in a case to which the depositor was not a party, and 
where it would not be bound. Whether the surety company could have brought in 
the depositor as a party, or could now recover against it, we need not consider. 

Many, perhaps all, of these checks had been cashed for Fulton by others, and 
when they were paid by the bank bore indorsements by responsible persons. These 
indorsers then and there became liable to the bank, if the necessary notice was 
given. It gave no notice at that time, not knowing of the forgery. After being 
tully informed, it still gave no notice; but on October 2 reported to the surety 
company that the depositor demanded this recredit and gave the surety company 
full particulars. On November 25, the surety company notified the bank that the 
latter should have given notice at once to all indorsers and should now do so; 
it again so insisted on February 4; but the bank made no effort to comply. 

[3] There is no doubt that prompt notice was necessary in order to shift the 
loss from the paying bank to the indorser; but that right to shift is one given by 
the law and is contingent on conditions—one of which is prompt notice. The shift 
here involved is given by contract and is unconditional. We have construed this 
contract, this insurance policy, as intended to transfer the whole loss immediately 
when suffered and not merely to indemnify against such part of the loss as might 
not be recoverable in some other way. Under such a construction, the failure of 
the bank to try to charge indorsers is a defense of the same character as its failure 
to resist the depositor’s demand for recredit. We hold that neither defense is 
good. 

[4] If the surety company could get the benefit of any rights the bank had to 
recover its loss, or part of it, from others, it would be by paying the loss and 
acquiring these rights through subrogation. Travelers’ Co. v. Great Lakes Co. cc 
C. A. 6), 184 F. 426, 430, 36 L. R. A. (N. S.) 60; United States Fidelity Co. v. 
Union Bank (C. C. A. 6), 228 F. 448, 452. The surety company was doubtless en- 
titled itself to give the necessary notices. Its request to the bank to do so was 
not in connection with any offer to pay up its liability, so that it might be entitled 
to have them given for it; the request was in connection with a denial of all 
liability. 

The judgment must be reversed, and the case remanded for the entry of 
judgment for plaintiff in accordance with this opinion. ; 
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INTERNATIONAL HARVESTER CO. v. NATIONAL SURETY CO 
No. 4332. 
Circuit Court of Appeals, Seventh Circuit. June 7, 1930. 
Rehearing Denied Sept. 16, 1930. 
44 Federal Reporter (2d) 746. 
2. INSURANCE. 

Court, in construing policy covering robbery of pay roll money, must consider 
purposes of contract and circumstances of handling money. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Robbery of pay roll money, from locked conference room of assured’s plant, 
held within policy insuring against robbery of pay roll money in custody of em- 
ployee “while receiving, handling, conveying and distributing the same.” 

While there were perhaps a half dozen persons within twenty or thirty 
feet of the door of the conference room at the time preceding the robbery, 
no one was in the room with the chest containing the money for pay roll. 
The money had just been transported from insured’s main office to its 
tractor works, and the policy necessarily contemplated that the money 
would at times be at rest, notwithstanding use of the words “receiving, 
handling, conveying and distributing.” 

(For other cases, see Insurance, Dec. Dig. § 425.) 

4. INSURANCE. 

Policy covering robbery of money intended for pay roll from custody of “any 
employee of the assured while acting as messenger or paymaster” did not require 
that regular paymaster should handle money. 

There was a policy provision in effect eliminating questions as to 
identity of paymaster or any assistant. There was also a provision that 
the express company which conveyed the money might at assured’s option 
pay off assured’s employees and while so doing be considered as employees 
of the assured. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

5. INSURANCE. 

Policy insuring against robbery of pay roll money from employees “handling” 
the same covered money intended for pay roll from time it was separated for that 
purpose. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Appeal from the District Court of the United States for the Eastern Division 
of the Northern District of Illinois. 

Action by the International Harvester Company against the National Surety 
Company. Judgment for defendant [39 F. (2d) 956], and plaintiff appeals. 

Reversed and remanded with directions. 


Wm. S. Elliott and J. F. Dammann, Jr., both of Chicago, IIl., for appellant. 
Ralph M. Shaw and Edward W. Everett, both of Chicago, IIl., for appellee. 
Before Alschuler, Page, and Sparks, Circuit Judges. 

Pack, Circuit Judge. 

Plaintiff (appellant), with thirty-two plants in cities of the United States and 
Canada, fourteen of which were in the city of Chicago, carrying a policy issued 
by defendant (appellee) for protection against loss at any of the plants by robbery 
of money intended for pay rolls, sued defendant for such a loss, and, after jury 
waiver in writing and trial by the court, judgment was rendered for defendant. 


Defendant introduced no evidence. 


The so-called coverage clause reads as 
follows : 


“For direct loss by robbery of money, intended for payrolls only, from 
the care or custody of any employe of the assured, while acting as messenger or 
paymaster, and while receiving, handling, conveying and distributing the same, to 


and from and within such place or places as may be directed by the assured, and 
described in Statement No. 3 of the Schedule.” 


Defendant’s claim is that the money was not taken (1) from anybody’s care 
or custody; (2) from any employee while acting as messenger or paymaster; (3) 
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from such employee while he was receiving, handling, conveying, or distributing 

>» Same. id 
- The plat below shows a part of the plaintiff's Chicago tractor plant office, 
the place of the robbery.  actaad é ; 

The pay roll in question, some $80,000, was made up at plaintiff s main office on 
Michigan avenue, Chicago, placed in a chest, and carried by Brink’s Express Com- 
pany, to the tractor works office, six miles away, arriving there between 11:20 
and 11:40. The chest was placed at 6 in the conference room 5. The conference 
room door was locked, and Johnson, who receipted for the money, Lutz, the 
superintendent, Daily, the auditor, Waring, the assistant superintendent, and Wrath, 
the paymaster, each had a key. There were about fifteen employees in the office, 
and during the robbery most of them were against the walls with their hands up, 
or face downward on the floor. 


—————eeeeee 
T tP (Pd 


So 64 6 6 


Track entrance. . 9. -Lute’s desk. 
Armed guard. . 10. Doorway Lutz's office. 


1. 

2 

3. Front entrance, . Si \ 11. Where guard “4” was when he shot ¢t cobbers. 
4 Armed guard. @, 0, ¢, d, ¢, f. Course taken by robbers. 


The walls of the rooms here in question were of clear glass, above a three- 
foot waiscoting. Lutz, at 9, from his room 8 could see through the assistant 
superintendent’s room 7 into the conference room 5. He knew when Brink’s 
men took the chest to the conference room. 

Two outside entrances, 1 and 3, are shown on the plat. When the money was 
delivered, and also at the time the robbers came, shortly thereafter, there was 
an armed guard at 2 and another at 4. There were nine armed robbers. They 
disarmed the guard at 2, and at the point of a gun backed into a rear room the 
guard at 4. That guard reached the stairway at 11, and from there did some 
shooting at the robbers. Another employee, with a gun pointed at his side, 
told the robbers where they could find the money. The robbers entered at 3 
and the line “a” to “f” shows the course taken by them. After some little 
delay, the door was broken down, and the chest taken away. 

Usually the money reached the tractor works shortly before noon, and it 
was the practice of Wrath, designated as paymaster by Lutz’s predecessor 
and continued by Lutz, to eat his lunch at the company’s restaurant early and 
return to the office about 12 o’clock. With several others assisting him, he then 
checked the money against the pay roll and made necessary additions and cor- 
rections. That work took an hour or more. The money was then placed in 
proper order upon trays, carried into the factory by Wrath and others, accom- 
panied by guards, and given to the workmen, immediately after they had com- 
menced work following the noon hour. 

In many pages of its brief, defendant argues that there is before us a ques- 
tion of fact. We are of the opinion, that the only question before us is one of law. 

[1] It is claimed that, because of failure to call the auditor and other employees, 
there arises, as against plaintiff, the presumption that they might have testified 
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adversely to plaintiff’s interests. As one of the reasons why the auditor should 
have been called, it is pointed out that Lutz testified to an agreement between 
him and the auditor that both should be there during Wrath’s absence, and 
that, if the auditor had been called, he might have contradicted Lutz. Defendant 
seems to have overlooked the fact that that testimony was stricken out on its 
motion. We do not find any suspicious or unexplained circumstances that would 
raise a presumption against plaintiff by reason of its failure to call as witnesses 
the employees named, and we think this case does not fall within the rule laid 
down in Kirby v. Tallmadge, 160 U. S. 379, 383, 16 S. Ct. 349, 40 L. Ed. 463. 

After many intimations and assertions in defendant’s brief that there was 
negligence on the part of plaintiff, counsel concedes that negligence is not a 
defense under the policy. 

[2] In determining defendant's obligations under the policy, we must examine 
all its provisions and take into consideration also the purposes of the contract, 
the acts necessary to be done in handling the pay roll money, and'the conditions 
surrounding that handling. 

[3] The chest remained in the locked conference room for some minutes 
before the robbery. Although there were perhaps half a dozen persons, including 
Lutz, within 20 or 30 feet of the door of the conference room, no one was in the 
room with the chest. From that fact, defendant concludes that there was no 
coverage, because it says: (a) The words “receiving, handling, conveying and 
distributing” denote some physical act, and that while the money was at rest the 
situation was not within the meaning of any of those words; (b) the money was 
not within the actual care and custody of any one. 

The coverage clause, relating to conveying the money, says “to and from and 
within such place or places as may be directed by the assured.” The language 
seems to be broad enough to permit of the conveyance of all the pay rolls to all 
of the plants from the Chicago office. How much time was required in any 
case to convey the money to the place of disbursement does not appear. Whether 
defendant knew the conditions under which the money had to be transported 
from one place to another does not appear, but it does appear that plaintiff was 
left to its own devices as to the time and manner of transporting money, except 
that it should be between given hours. Whatever conditions, by way of hinder- 
ances, delays, etc., plaintiff encountered in any given case, or might encounter 
in any case, the defendant knew plaintiff must accept as it found them. While 
it does not appear that Brink’s Express left the main office at the same hour on 
each pay day, yet it does appear that there were variations in the time of arrivai 
at the tractor works of from ten to twenty minutes. Considering the ordinary 
commonly known exigencies of travel through the streets of a large city, it is 
hardly possible that stops for one reason and another, of greater or less duration, 
would not occur. It was to be expected that the money would, at times, be at 
rest. 

On oral agreement, counsel for defendant was asked, “If the money had been 
placed in the safe, would there have been a coverage?” and the answer was “No.” 
Special agreement H-3 of the policy reads: “Location where money is paid to the 
employes and the number of guards accompanying each paymaster at each 
location and kind of conveyances used and other form of protection are as 
follows :” 

Under the heading “Other Protection,” opposite the names of two of the 
plants, appears the words “Safe.” It must be presumed that it was intended 
that, where there was a safe, the money might be placed in it for protection. 
Money in the safe would be at rest. 

[4] While the term “paymaster” is frequently used, we think it important 
to note the provisions of the policy, and also the absence of other provisions. 
In the coverage clause, the reference there is not to a person who has been 
designated, but is to “any employe of the assured, while acting as messenger 
or paymaster.” (Italics ours.) Special agreement H(4) reads: “Number of pay- 
masters not to exceed thirty-two (32) but there may be as many assistant pay- 
masters as are required and the personnel of the paymaster at any place or any 
of his assistants is entirely climinated.” 


That provision says that all questions as to who or what the paymaster or 
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any assistant is are wholly eliminated, and seems to explain the absence from the 
policy of any requirement as to the name of the paymaster, what qualifications 
he should have, or how he should be appointed. 

One paragraph in the policy provides: “In consideration of the premium 
charged, it is hereby understood and agreed that Brink’s Express Company may, 
at the option of the assured, pay off employes of the assured, and while so doing 
will be considered as employes of the assured and covered as such under this 
policy, anything in the policy to the contrary notwithstanding.” 

Here is a provision that Brink may pay off, and that, while so doing, shall 
be considered, not as paymaster, but as employees of plaintiff—no reference is 
made to a “paymaster.” 

We are of opinion that it was not the purpose nor the intention of defendant, 
in drafting the provisions of the policy, to limit the handling of the money to 
some individual who may have been designated as paymaster, but that there would 
be a coverage even though such designated paymaster personally had nothing 
to do with receiving, handling, conveying and distributing the money. It could 
not have been intended that, if the individual designated as paymaster had been 
sick, on vacation, or was for any other reason not present on the day fixed for 
paying the wages of the men, that a payment made upon that day would not 
have been covered by the policy. If that was the intention, why the special 
agreement H (4), quoted above? The evidence shows that the superintendent, 
who had the power of appointment, designated himself to remain there and look 
after the pay roll during the absence of the paymaster. 

It is urged that the superintendent did nothing with the money, but went 
ahead about his business in his own room, with his back to the room where the 
money was placed, and that he did not know when the auditor went in to check 
the seals. But it does appear that he knew when the robbers came and was 
alert to act; that he went to the door of his room, 10, ascertained that there was 
a holdup; that, while he was there, shot struck the floor threw splinters into his 
face; then he then returned to his desk to get his revolver, but concluded that it 
was useless to try to do anything, as he was covered by the guns of the robbers. 

The guards at 2 and 4 were armed and placed at those points because it 
was pay day and for the express purpose of protecting the pay roll money. The 
money was thus placed under their care and control, to protect it from all persons 
approaching it with felonious intent. Those men were armed and placed on that 
day for the sole purpose of protecting the money, and they were the first obstacles 
encountered by the robbers, and were disposed of by violent assaults upon 
them. Those men were assistants to the paymaster. 

[5] Defendant contends that “handling,” as used in the policy, means that 
there must be some physical touch by which something is done with the property; 
that is, that it must be going through some movement or manipulation, and that 
while property is at rest it is not being handled. We think the word, as used, 
must be given a broader meaning. 

One of the riders on the policy contains the following provision: 

“In consideration of $5.50 additional premium, it is understood and agreed 
that insurance in the amount of $4,000.00 is added to the policy of which this 
endorsement is attached to apply and cover payroll money while being handled by 
the Paymaster at the following location: $4,000.00. Tractor Works, Construc- 
tion Roll, Chicago, Illinois. 2 Guards—Private Conveyance. Hours 7 A. M. to 
7 P.M. 

“This endorsement is effective from the 24th day of July, 1925.” 

That provision covers all conditions necessary to bring that money within 
the protection of the policy. The word “handled” only is used, and it covers 
every step to be taken in connection with the money intended for a pay roll. 


The following are among the definitions of the word “handle” found in the dic- 
tionaries: 


“To manage, conduct, direct, control: (a) a thing, animal or person; (b) a 
matter, course of action, etc. (sometimes: carry out, perform, transact). 4. Tu 
use, do something with; to make due use of; to deal with, treat; to have im 


hand or pass through one’s hands in the way of business; to trade or dea! in: jw 
buy and sell.” Oxford. 
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“To manage, contrive, or direct with or as with the hands; use, ply, wield, 
manipulate; as to handle a busket or an oar; ‘Grant * * * had been raised to the 
chief command of a vaster army than has ever been handled by any mortal man’ 
to act toward; deal with, treat, as ‘They handled him shamefully;’ to buy and 
sell; trade, invest, or deal in, as to handle cotton or wheat; to handle stocks and 
bonds.” Standard. 

“To use for a specified purpose; to manage, control, direct, as ‘He handled 
his regiment finely;’ ‘He is a boy who is hard to handle.” To deal with, to act 
upon, to perfgrm some function with regard to, as, ‘Much mail matter was 
handled.’” Webster. 

“To deal with, to manage.” Soule’s Dictionary of Synonyms. 

It thus appears that “handling” covers many acts that do not involve in them 
any idea of physical contact, and that it covers acts that relate to matters that 
have no physical existence at all. It is quite common to say, for instance, that a 
lawsuit is “handled” by A, that the matter of financing a concern is “handled” 
by B, or that the sale or purchase of a property is being “handled” by C. We 
are of opinion that the word “handling,” as used in the policy, is broad and com- 
prehensive enough to cover the money intended for the pay roll from the time it 
was separated for that purpose until received by the employees. 

We are of opinion that the money intended for pay roll was, at the time of 
the robbery, covered by the policy. 

The judgment is reversed and the cause is remanded, with direction to the 
District Court to enter judgment for the plaintiff in the action for the sum of 
$80,421.47, with interest thereon at the rate of 5 per cent. per annum from March 
20, 1926, to the date of entry of the judgment, together with costs of suit. 


ROBINSON et al. v. UNITED STATES FIDELITY & GUARANTY CO. 
No. 29060. 
Supreme Court of Mississippi, Division A. Jan. 5, 1931. 
131 Southern Reporter 541. 
Syllabus by the Court. 
1. INSURANCE. 

Person assaulted by insured’s employees sustained “accidental injury” within 
public liability policy indemnifying employer against loss from claims for injuries 
accidentally suffered. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Public liability policy held not void because indemnifying insured against con- 
sequences af employee’s illegal acts in assaulting another. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

3. INSURANCE. 

Insurer, under public liability policy, held not required to reimburse insured for 
attorneys’ fees incurred in prosecuting suit against insurer to collect expenses in- 
cident to defending suit. 

Insurer failed to defend suit brought against insured to enforce claim, 
and, after insured had successfully defended suit, insured brought suit 
against insurer to recover attorneys’ fees and expenses incurred in defend- 
ing such suit. In addition, insured contended it was entitled to recover 
attorneys’ fees and expenses incurred in prosecuting suit against insurer. 
(For other cases, see Insurance, Dec. Dig. § 514%.) 

Appeal from Circuit Court, Hinds County, First District; W. H. Potter, Judge. 

Suit. by S. A. Robinson and another, co-partners trading under the firm name 
of Robinson Bros. Motor Company, against the United States Fidelity & Guaranty 
Company. Judgment for defendant, and plaintiffs appeal. 

Affirmed in part, and in part reversed and remanded. 

F. J. Lotterhos, of Jackson, for appellants. 

Butler & Snow, of Jackson, for appellee. 

Cook, J. 

The appellants, S. A. Robinson and E. B. Robinson, partners, trading under 
the firm name of Robinson Bros. Motor Company, instituted this suit in the circuit 
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court of Hinds county against the appellee, the United States Fidelity & Guaranty 
Company, on a public liability indemnity insurance policy, by the terms of which 
appellee undertook to indemnify the appellants “against liability for loss and/or 
expenses arising or resulting from claims upon the assured for damages in con- 
sequence of an accident occurring within the limits of the United States and 
Canada during the term of this policy resulting in (a) bodily injury, or death re- 
sulting at any time therefrom, suffered by any person or persons not herein ex- 
cepted.” The said policy further provided that “the company does hereby agree 
(c) to defend in the name and on behalf of the assured any suit brought against 
the assured to enforce a claim, whether groundless or not, on account of damages 
suffered, or alleged to be suffered under the circumstances hereinbefore described; 
(d) to pay the expenses incurred in defending any suit described in the preceeding 
paragraph * * * (e) to reimburse the assured for the expense incurred in providing 
such immediate surgical relief as is imperative at the time of any accident covered 
thereunder.” 

The declaration was in two counts; the first count alleging, in substance, that 
on or about the 25th day of May, 1928, and at a time when the aforesaid insurance 
contract was in full force and effect, one G. E. Wells was injured while in the 
place of business of the appellants, by Dyer Runnells, a salesman employed by the 
appellants, and that immediately thereafter the appellants carried the said Wells 
to a hospital for necessary surgical attention, and thereby became liable to pay 
the sum of $5 for medical attention to the said Wells, which was thereafter paid 
by them. It was further averred that the said Wells thereafter filed a suit against 
the appellants for damages in the sum of $5,000 or account of said injuries, alleg- 
ing, in substance, that, while he was in the appellants’ place of business said Dyer 
Runnells, appellants’ agent and employee, without justification or excuse, violently 
assaulted and struck him a severe blow, and thereby seriously injured him. 

It was then averred in the declaration in the case at bar that the appellants 
gave prompt notice to the appellee of the suit filed by the said Wells, and called 
upon it to defend said suit, but it failed and refused so to do, claiming that it was 
not bound or obligated to do so by its ‘insurance contract; that the appellants there- 
upon gave notice to appellee that they would proceed to defend the suit, but would 
expect the appellee to pay the costs and expenses thereof and any judgmnt recover- 
ed by the said Wells, as provided by said insurance contract; that appellants then 
employed attorneys and successfully defended the suit, the result of the trial being 
a judgment and verdict for the defendants therein, appellants herein; that the ap- 
pellants agreed to pay, and paid, their attorneys $350 for defending the suit in the 
trial court, which was a reasonable fee for so doing, and that the appellants then 
demanded of appellee that it reimburse them to the extent of the fee so paid; but 
it refused so to do. 

It was further averred that the said Well’s perfected an appeal of the case to 
this court, and thereupon the appellants advised appellee that they would expect it 
to defend said cause on appeal, but it refused to do so; that they thereupon em- 
ployed attorneys to represent them on said appeal, and the cause was successfully 
defended, resulting in an affirmance of the judgment of the trial court, Wells v. 
Robinson Bros. Motor Co., 153 Miss. 451, 121 So. 141. It was further alleged that 
the appellants paid to this attorney the sum of $125 for representing them on the 
said appeal, that said sum was a reasonable fee for the services rendered, and that 
appellee failed and refused to defend the said cause, and to pay any of the amounts 
expended by them in the defense thereof, and prayed for a judgment of $480, the 
amount of the attorneys’ fees and the medical bill paid by them. 

In addition to the facts set forth in the first count, the second count of the de- 
claration alleged that the appellee had, by its wrongful conduct in breaching the 
insurance contract, and refusing to defend the suit, and refusing to reimburse the 
appellants for the costs and expenses thereof, caused them to suffer additional costs 
and expenses in the form of attorneys’ fees for the prosecution of the present 
action against it to recover said amounts; that the purpose and intent of said in- 
surance contract as disclosed by its terms is to fully indemnify and protect them 
against expenses or loss on account of claims made against them, and covered by 
the insurance contract; that the failure and refusal of the appellee to recognize its 
obligation under said contract had necessarily caused the plaintiffs to incur ad- 
ditional attorneys’ fees, which, if they be required to pay them without recourse 
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over against the appellee, will result in said appellants receiving less than {full pro- 
tection under said policy, and will result in an actual loss to them on account of 
said claim made against them to the extent of said attorneys’ fees incurred and 
paid by them in the prosecution of their demand against the appellee; and that a 
reasonable fee to be paid by them to their attorneys in this suit would be the sum 
of $200, for which sum a judgment was demanded. 


To the first count of the declaration the appellee filed a special plea, averring 
that the injury, or alleged injury, sustained by the said Wells, and for which the 
suit described in plaintiff's declaration was brought against the appellants, was 
not in consequence of an accident, in the contemplation of the obligations of the 
defendant, as in said policy set forth, but such injury or injuries were caused proxi- 
mately and solely by the willful act of one Runnels, a salesman employed by the 
appellants, and was not such a suit as the appellee, by said contract of insurance, 
had undertaken and agreed to defend, etc. It also filed a special plea, setting up 
that the injury was caused by the willful and unlawful act of the said Runnells, and 
that, “if said contract be construed so as to include and cover and indemnify such 
willful act of assault and battery as that complained of in the original suit filed 
against plaintiffs, then the contract is calculated to promote ‘illegal acts, and ii so 
construed is based on illegal objects and accordingly is violative of public policy and 
is void.” To these special pleas the appellants interposed demurrers, which were 
overruled. To the second count of the declaration a demurrer was filed, and was 
by the court sustained; and, the appellants having declined to amend the second 
count, or to plead further in reply to the special plea to the first count, judgment 
was entered in favor of the appellee insurance company, from which this appeal was 
prosecuted. 


The assignments of error, which are based upon the action of the court below 
in over-ruling the demurrers to the special pleas to the first count of the declara- 
tion, present two questions for decision, which may be stated as follows: 


“Are injuries sustained by a person who is wilfully assaulted by the agent of 
another “accidental” within the terms of a public liability policy held by the em- 
ployer of the person making the assault? 

“Tf such injuries are accidental and covered by said policy, does said contract 
thereby become void as violative of public policy?” 

[1, 2] Since this cause was heard in the court below, this court has expressly 
decided these two questions, the first one in the affirmative, and the second in the 
negative. In the case of Georgia Casualty Co. v. Alden Mills, 156 Miss. 853, 127 
So. 555, Division B of the court held that ‘one assaulted by insured’s employees 
sustained ‘accidental injury’ within policy indemnifying employer against loss from 
claims for injuries accidentally suffered”; and, further, that the “policy was not 
void because its effect was to indemnify insured against consequences of illegal 
acts of employees in assaulting another.” 


This case is controlling here, and requires a reversal of the judgment of the 
court below in so far as it overrules the demurrers to the special pleas, unless it is 
overruled, and counsel for the appellees so concede. They contend, however, that 
the Georgia Casualty Company Case, supra, was erroneously decided, and strongly 
urge that it be overruled; and, in support of their contention, they rely principally 
upon the cases of Briggs Hotel Co. v. Accident & Liability Insurance Co., Limit 
ed, 213, Ill. App. 334, and Commonwealth Casualty Co. v. Headers, 118 Ohio St. 
429, 161 N. E. 278. In the opinion in the Georgia Casualty Company Case, supra, 
these two cases were considered and treated as holding contrary to the doctrine 
therein announced. ‘The questions decided in the Georgia Casualty Company Case 
seem to have been thoroughly considered, and in our opinion the conclusions there 
reached are in accord with reason and authority, and should be adhered to. 


[3] In our opinion, the action of the court below in sustaining the demurrer 
to the second count of the declaration was correct. In order for the cause of 
action attempted to be set forth therein to be sustained, the basis therefor must be 
found in the terms, provisions, and conditions of the policy of insurance sued’ on. 
We find nothing in the terms and conditions of the policy obligating the appellee 
to reimburse the appellants for the attorneys’ fees incurred in the prosecution of 
this suit. The judgment of the court below, sustaining the demurrer to the second 
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count of the declaration, will therefore be affirmed; but in all other respects it will 
be reversed, and the cause remanded. 
Affirmed in part, and reversed in part, and remanded. 


WORLD EXCHANGE BANK v. COMMERCIAL CASUALTY INS. CO. 
Court of Appeals of New York. Nov. 18, 1930. 
173 Northeastern Reporter 902. 
2. INSURANCE. 

“Dishonesty” of bank employee within policy indemnifying bank against loss 
may be something short of criminality. 

(For other cases, see Insurance, Dec. Dig. § 430.) 

3. INSURANCE. 

“Dishonesty,” within policy indemnifying against dishonest acts of employee, 
involves infirmity of purpose so opprobrious or furtive as to be fairly character- 
ized as dishonest. 

(For other cases, see Insurance, Dec. Dig. § 430.) 

4, INSURANCE. 

Whether bank teller, in paying checks drawn against uncollected items of 
deposit, in violation of bank’s-rule prohibiting such payments except with presi- 
dent’s consent, was guilty of “criminal act” or “dishonesty” within policy indem- 
nifying bank, eld question for jury. 

The teller paid the items believing them to be good, but mindful of 
the fact that they were drawn against uncollected items of deposit. 
Nevertheless he was not acting to benefit himself, but his only object 
was the furtherance of business without useless fuss and pother. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

5. INSURANCE. 

Bank’s loss due to teller’s payment of checks drawn against uncollected items 
of deposit consisting of forged drafts held “loss effected by means of forgery” 
within indemnity policy limiting forgery losses. 

(For other cases, see Insurance, Dec. Dig. § 430.) 

6. INSURANCE. 

Clause in policy indemnifying bank against loss through payment of forged 
checks limits coverage for forgery to documents which in good faith and upon 
reasonable grounds are dealt with as checks (Negotiable Instruments Law. § 321; 
Banking Law, § 2). 

(For other cases, see Insurance, Dec. Dig. § 430.) 

7. INSURANCE. 

Whether drafts drawn on mortgage company not doing banking business 
were credited with understanding reasonably induced that they were drawn on 
bank, so as to constitute “checks” within policy indemnifying bank, held question 
of fact (Negotiable Instruments Law, § 321; Banking Law, § 2). 

Company named as drawee in the forged drafts was neither a bank 
nor a banker, but was merely trade-name for customer, and the bank 
allowing credit to the customer on the basis of drafts was not told that 
the drawee was a bank. Furthermore, the documents described the drawee 
as located in New York, and inquiry would have shown that there was 
no bank there by that name. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by the World Exchange Bank against the Commercial Casualty 
Insurance Company. Judgment of Trial Term in favor of plaintiff was reversed 
on the law and facts by the Appellate Division, and a new trial granted (229 
App. Div. 458, 242 N. Y. S. 821), and plaintiff appeals, with stipulation for 
judgment absolute. 

Order of Appellate Division affirmed, and judgment rendered. 

Max E. Greenberg and Meyer Greenberg, both of New York City, for 
appellant. 
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Colley E. Williams and Allan C. Rowe, both of New York City, for respondent 

Carpozo, C. J. 

The plaintiff, a bank in the city of New York, received from the defendant 
a bond or policy of insurance indemnifying it against certain losses suffered in 
its business. 

Martin Katz, trading as Tunney Rooters, opened a depositor’s account with 
the plaintiff on September 14, 1926. Between that time and September 23 he 
deposited a number of checks and drafts, some genuine, some forged. The 
checks, when forged, were drawn on banks in the far West. The drafts were 
drawn on the Metropolitan Mortgage & Securities Company, which was merely 
a tradename for Katz himself. 

[1] There was a rule of the bank that payments were not to be made to a 
depositor against uncollected items of deposit without the consent of the president, 
or, at times, another officer. During the days when the fictitious items were in 
course of collection, Katz drew his checks on the account, handed them to the 
paying teller, and received the cash over the counter. The teller, Castellano, 
paid them believing them to ge good, but mindful of the fact that they were 
drawn against uncollected items of deposit. On the presentation of the first 
check, one for $600, he received the approval of the president before paying out 
the money. When the other checks were offered, he paid them without inquiry. 
On September 23, 1926, about a week thereafter, the fictitious items of deposit 
were returned uncollected. A loss had then been suffered in the sum of $22,824.50, 
for which the bank has had judgment upon the contract of indemnity. The 
Appellate Division, reversing this judgment, has ordered a new trial. The case 
is now here upon an appeal by the plaintiff with a stipulation for judgment 
absolute. The reversal being on the facts as well as on the law, the plaintiff, to 
prevail, must satisfy the court that the foss as a matter of law is within the 
coverage of the bond. Goodman v. Marx, 234 N. Y. 172, 136 N. E. 853. If 
there is any question of fact from which opposing inferences can be drawn, the 
Appellate Division was free, in the exercise of its discretion to order a new trial. 

The plaintiff points to three subdivisions of the policy, designated A, B, and 
D, as covering the loss. They will be considered in succession. 

Subdivision A gives indemnity to the bank for “any loss through any dishonest 
or criminal act of any of the insured’s officers, clerks or other employees * * * 
wherever committed and whether committed directly or by collusion with others.” 
The plaintiff says that Castellano was guilty, as matter of law, of a dishonest or 
criminal act when, mindful of the state of the account, he permitted a depositor 
to draw against uncollected items of deposit without the president’s approval. 

[2-4] We think the quality of the act is not so obvious and determinate as to 
exclude opposing inferences. First Nat. Bank of Edgewater, N. J., v. National 
Surety Co., 243 N. Y. 34, 152 N. E. 456, 46 A. L. R. 967. Criminal the act was 
not, unless done with criminal intent. People v. Baker, 96 N. Y. 340; People v 
Flack, 125 N. Y. 324, 26 N. E. 267, 11 L. R. A. 807; People v. Wiman, 148 N. Y. 
29, 42 N. E. 408. The presence of that intent is not, in the setting of these cir- 
cumstances, an inference of law. The question is perhaps closer whether the act 
within the meaning of the policy must be said to be “dishonest,” for dishonesty 
within such a contract may be something short of criminality. City Trust Safe 
Deposit & Surety Co. v. Lee, 204 Ill. 69, 68 N. E. 485; Mitchell Grain & Supply 
Co. v. Maryland Casualty Co. of Baltimore, Md., 108 Kan. 379, 383, 195 P. 978, 
16 A. L. R. 1488; A2tna Casualty & Surety Co. v. Commercial State Bank of Ran- 
toul (D. C.) 13 F. (2d) 474; United States Fideity & Guaranty Co. v. Egg Ship- 
pers’ Strawboard & Filler Co. (C. C. A.) 148 F. 353; Genesee Wesleyan Seminary 
v. United States Fidelity & Guaranty Co., 247 N. Y. 52, 57, 159 N. E. 720, 56 
A. L. R. 964. The appeal is to the mores rather than to the statutes. Dishonesty, 
unlike embezzlement or larceny, is not a term of art. Even so, the measure of 
its meaning is not a standard of perfection, but an infirmity of purpose so 
opprobrious or furtive as to be fairly characterized as dishonest in the common 
speech of men. “Our guide is the reasonable expectation and purpose of the 
ordinary business man when making an ordinary business contract.” Bird v. 
St. Paul Fire & Marine Ins. Co., 224 N. Y. 47, 51, 120 N. E. 86, 87, 13 A. L. R. 875; 
Silverstein v. Metropolitan Life Ins. Co., 254 N. Y. 81, 84, 171 N. E. 914. 
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If this standard is to govern, we think the quality of the teller’s act is for the 
triers of the facts. He was not acting lucri causa, to gain some benefit for him- 
self. He was not acting with the thought of giving anything to any one, or so 
the triers of the facts might say. The money was due if the uncollected checks 
were good. He believed them to be good, for, with or without sufficient reason, 
he believed them to be certified. He ought, even then, to have consulted his 
superior instead of venturing to act alone. None the less, his only object was 
the furtherance of the business without useless fuss and pother. The act was 
a wrongful one, very likely a technical conversion, certainly a departure from 
instructions, but in the common speech of men there would be reluctance to 
describe it as flagitious or dishonest. A different question might- be here if the 
payments against uncollected items had been forbidden always and to every one, 
had been excluded altogether from the business of the bank. Here they were not 
excluded altogether but were permitted if made with a superior’s approval. 
The situation is much the same as if the teller had been required to verify the 
state of the account by reference to the ledger, and had chosen to take a chance 
and trust to recollection. The act, even if prohibited, was not so radical a 
departure from the general business of the bank or the functions of the actor as 
to exact an imputation of dishonesty when there was innocence of motive. 

[5] Subdivision B gives indemnity for any loss “through robbery, burglary, 
larceny (whether common law or statutory), theft, hold-up, misplacement or 
destruction * * * while the property is actually within the offices of the insured.” 
This clause might apply to the loss suffered by the plaintiff if it were not for a 
subsequent exception. By subdivision 2 (a), the “bond does not cover any loss 
effected by means of forgery, except when covered by insuring clauses A and D.” 
The loss in question was one effected by means of forgery (Trade Bank of New 
York v. United State Fidelity & Guaranty Co., 249 N. Y. 546, 164 N. E. 578), 
and, unless covered by A or D, must be held to be excluded. 

[6-8] Subdivision D gives indemnity for “any loss through the payment * * * 
of forged checks * * * or the establishment of any credit to any customer on 
the faith of such checks.” Part of this loss was caused by the establishment of 
a credit on the faith of forged checks, but part only. Most of the loss came 
through a credit, not for checks, but for drafts or bills of exchange. The rule 
at common law was inveterate and inflexible that a check must always be drawn 
on a bank or banker. 2 Daniel Neg. Inst. §§ 1566, 1568; Bowen v. Newell, 8 N. Y. 
190, 195; Merchants’ Nat. Bank v. State Nat. Bank, 10 Wall. 604, 647, 19 L. Ed. 
1008; Espy v. First Nat. Bank of Cincinnati, 18 Wall. 604, 620, 21 L. Ed. 927. The 
statute, indeed, is even narrower, for it limits a check to a bill drawn on “a bank.” 
Negotiable Instruments Law (Consol. Laws, c. 38) § 321. We assume for present 
purposes that, in the construction of a business document such as the policy in 
suit, the definition may be widened, in accordance with common-law analogies 
to include drafts upon a “banker.” Cf. Banking Law (Consol. Laws, c. 2) § 2. 
Indeed the very title of the policy, “banker’s blanket bond,” reinforces this 
assumption as to the range of its protection. The Metropolitan Mortgage & 
Securities Company, however, was neither a bank nor a banker. It was merely 
a trade-name for Katz or for Wise, his alias. The plaintiff was not told that it 
was a bank, and, for anything that we can say with certainty, did not believe it 
to be one. 

We do not mean that the actual nature of the business is decisive if in 
conflict with appearances. A policy of insurance covering loss from credits on 
the faith of forged checks may not unreasonably include documents purporting 
to be checks and so dealt with by the insured, though in truth they are merely 
drafts on nonexistent corporations or worthless men of straw. The difficulty 
is that there is nothing in the evidence to call for the conclusion, at least as one 
of law, that the plaintiff received the drafts in the belief that they were checks, 
or that the belief, if it existed, was reasonable in the light of facts disclosed. On 
the contrary, the evidence is at least consistent with the conclusion that the 
plaintiff in crediting its customers did not attempt to discriminate between checks 
and other drafts, but dealt with paper of each class on a footing of equality. 
True, the bills were marked “accepted,” but acceptance is not confined to checks. 
The common formula for certification employs another word. Certification is 
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equivalent to acceptance (Negotiable Instruments Law [Consol. Laws, c. 38] 
§ 323), but it is also something more. Unlike a mere acceptance, it is more than 
a promise by an acceptor to assume the payment of the draft; it is a warranty 
that funds sufficient for that purpose are presently on deposit, and have been 
set aside for that use. Merchants’ Nat. Bank.v. State Nat. Bank, supra; Goshen 
Nat. Bank v. Bingham, 118 N. Y. 349, 23 N. E. 180, 7 L. R. A. 595, 16 Am. St. 
Rep. 765. 

At most, the question is one of fact whether the drafts were credited with 
the understanding, reasonably induced, that they were drawn on a bank or banker, 
and hence to be credited as checks. This is so for many reasons. The plaintiff 
might reasonably be expected to know the banks and bankers doing business in 
its own city. On the face of the documents the drawee was described as located 
in New York. There was thus opportunity and invitation to investigate its origin. 
The name does not contain within itself a representation, express or implied, that 
the company assuming it is an incorporated bank, still less a private, banker. The 
slightest inquiry would have shown that it was nothing of the kind. The trade 
certificate on file sets forth the purposes of the business. They are not the ac- 
tivities characteristic of the business of banking. Meserole Securities Co. v. Cos- 
man, 253 N. Y. 130, 170 N. E. 519. Nor was inquiry omitted altogether. An officer 
of the plaintiff bank called upon Katz at the opening of the account to investigate 
his standing. He was found occupying a desk with the grandiose title of his com- 
pany inscribed upon the office door. If there were any visible tokens of a banking 
business, they are not mentioned in the record. True it is that the drafts were 
made out on engraved or printed blanks, similar in their make-up to the common 
form of checks, but this is not decisive of their character, though it is a circum- 
stance which with others may not be lacking in significance. To what extent it 
had a tendency to mislead the bookkeepers and tellers in the service of the plaintiff, 
the triers of the facts should say. There is at least an intimation in the record 
that it would not have misled them at all if they had used reasonable care. The 
intimation is that the Metropolitan Mortgage & Securities Company was known 
not to be a bank, but that a teller, glancing hastily at the paper, confused the name 
of the drawee with that of the Metropolitan Trust Company, and entered it ac- 
cordingly. 

We conclude that clause D is limited to genuine checks or to documents which 
in good faith and upon reasonable grounds are believed to be checks and are dealt 
with on that basis. Unless the documents are of that nature, the ‘insured in credit- 
ing them takes the risk of forgery. Certainly the bond would not cover the forgery 
of a promissory note, or a coupon, or a bank note circulating as money, yet these 
too might be credited with ensuing damage. The word that is used in the policy 
has now, and for many years has had, a proper legal meaning. Nothing in the sur- 
rounding circumstances or elsewhere points to the conclusion that this meaning 
was discarded altogether in the thought of the contracting parties. On the con- 
trary, a bank or banker, having regard to banking practice, would be unlikely to 
describe a bill of exchange’as a check, unless drawn on a bank or banker. Certainly 
it would be unusual to credit such a bill as cash in anticipation of collection. The 
proper legal meaning is not different from the one commonly accepted in com- 
merce and finance. 

The order should be affirmed and judgment absolute ordered against the ap- 
pellant on the stipulation, with costs in all courts. 

Pound, Crane, Lehman, Kellogg, O’Brien, and Hubbs, JJ., concur. 

Ordered accordingly. 


POSNICK-NONAS CO., Inc. v. NATIONAL SURETY CO. 
Supreme Court, Appellate Division, First Department. Dec. 5, 1930. 


246 New York Supplement 252. 
INSURANCE. , 
Whether insurer waived filing of proof of loss through burglary in acting on 
proof allegedly delivered to its adjuster held for jury. 
(For other cases, see Insurance, Dec. Dig. 668[15].) 
Appeal from Supreme Court, New York County. 
Action by the Posnick-Nonas Company, Inc., against the National Surety Com- 
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pany. From a judgment for defendant dismissing the complaint at the close of 
plaintiff's case, and from an order denying plaintiff's motion to set aside such dis- 
missal and to set the cause down for trial, plaintiff appeals. 

Judgment and order reversed, and new trial ordered. 

Argued before Dowling, P. J., and Merrell, Martin, O’Malley, and Sher- 
man, JJ. 

Cohn & Lipkowitz, of New York City (Harris Jay Griston, of New York City, 
of counsel), for appellant. 

Price & Loeb, of New York City (Sidney J. Loeb, of New York City, of 
counsel; Leon M. Prince, of New York City, on the brief), for respondent. 

Per CurRIAM. 

The plaintiff is endeavoring to recover on a policy of burglary insurance. 
It claims that the premises in which its business was conducted were burglarized. 
The defendant is contesting the fact that there was a burglary, and also contends 
that the plaintiff failed to file a proof of loss. 

On the trial it was established that on March 31, 1922, the plaintiff notified the 
insurance company of the loss which occurred on March 30, 1922; that the defend- 
ant acknowledged receipt of that notification. In the letter notifying the defendant 
of the loss, the plaintiff’s brokers said, “Kindly advise us who will represent you 
in the settlement of the loss.” 

In addition to the written acknowledgment of that letter by the defendant, it 
was established that a few days later the defendant sent a man named D. Gordon 
to investigate the loss. 

The plaintiff offered evidence to show that Gordon was the adjuster for the 
defendant with power to settle and adjust the claim; that he had so acted with 
reference to another loss between the same parties; that he not only acted as 
adjuster, but settled such other loss with the plaintiff. It was admitted that the 
proof of loss was not filed with the company as provided in the contract. ‘The 
plaintiff contends, however, that such filing was waived; that the proof of loss 
was delivered to Gordon at Gordon’s request, and that the company acted upon 
such proof of loss so delivered, and waived the filing of same with the company. 
These were all questions of fact for the jury. 

In Sergent v. Liverpool & London & Globe Ins. Co., 155 N. Y. 349, 355, 49 N. 
E. 935, 937, the court said: 

“While it is true that the policy in suit contained the usual clause as to proofs 
of loss being filed within 60 days, and that no officer, agent, or other representative 
of the company should have power to waive any condition thereof, except by writ- 
ten agreement indorsed thereon, yet a party to a contract containing such a pro- 
vision may, by conduct, estop himself from enforcing ‘it against one who has acted 
in reliance upon such conduct. He may also be estopped by the act of an agent 
who possesses, or whom he has held out to possess, this power in respect to the 
provision.” 

The court dismissed the complaint at the close of plaintiff’s case. We think 
that was error. The several questions of fact should have been submitted to the 
jury. The judgment and order should therefore be reversed, with costs, and a new 
trial ordered. 

Judgment and order reversed, with costs, and a new trial ordered. Order filed. 


BOBROW et al. v. UNITED STATES CASUALTY CO. 
Supreme Court, Appellate Division, First Department. Dec. 5, 1930. 
246 New York Supplement 363. 
1. INSURANCE. 

Retention without objection by insured’s broker of burglary policy after 
reading false negative statement therein respecting prior burglary loss bound 
insured. 

Insured was bound whether it actually saw policy or intended to 
make warranty, since insurer had right to rely on representation which 
turned out to be false. 


(For other cases, see Insurance, Dec. Dig. § 108.) 
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2. INSURANCE. 

surglary policy, so far as ambiguous, should be construed against 
which prepared it. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE. 

A.’s breach of warranty respecting prior burglary losses in policy made 
to C, “and/or” A. held no defense to insurer against C.’s claim for loss. 

The burglary policy named as assured the partnership of C. and B. 
“and/or” A. corporation. Both of such parties occupied same premises to- 
gether, and neither had interest in business of other. The warranty as 
to prior burglary losses made by A. corporation was false, but. state- 
ments made by partnership of C. and B. were true, and they did not au- 


thorize, and were not responsible for, the erroneous statements of A. cor- 
Ze, 
poration. 


(For other cases, see Insurance, Dec. Dig. § 311[1].) 
4. INSURANCE. 

Burglary policy naming as assured C. “and/or” A. covered losses sustained 
by C. and A. respectively, and losses to goods in which both were interested. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

Appeal from Supreme Court, New York County. 

Action by Jacob Bobrow and another, copartners doing business as Chaitin & 
Bobrow, and the Allied Furriers Corporation, against United States Casualty 
Company. From so much of a judgment on a directed verdict after a trial at 
Trial Term, a jury having been waived, as directs judgment for defendant against 
plaintiff last named, and from so much of said order as denies plaintiff's motion 
tor a new trial and directs entry of judgment, said plaintiff appeals; from so 
much of said judgment as awards recovery to plaintiff first named against de- 
fendant, and from so much of said order as denies defendant’s motion for a new 
trial and directs entry of judgment in favor of said plaintiff, defendant appeals. 

Affirmed. 

Argued before Dowling, P. J., and Merrell, Finch, McAvoy, and Sherman, JJ. 

H. & J. J. Lesser, of New York City (Frank H. Hiscock, of Syracuse, of 
counsel; I, Maurice Wormser and Alfred B. Nathan, both of New York City, on 
the brief), for plaintiffs Bobrow & Chaitin and Allied Furriers Corporation. 

William Butler, of New York City (Harold R. Medina, of New York City, 
of counsel; William F. McNulty, of New York City, on the brief), for defendant. 

SHERMAN, J. 

The learned Trial Court, in directing the verdict upon which the judgment 
appealed from was entered, found that the policy of burglary insurance, when 
delivered by defendant towards the end of December, 1924, to Joseph, the agent 
of the assured, was made out to “Chaitin & Bobrow, and/or Allied Furriers Cor- 
poration,” that Joseph had read and retained this policy without objection for 
about one month, and that it was then sent to the defendant’s general agents to 
be amended by an indorsement so as to cover the premises into which the assured 
had moved. Thereafter, on February 10, 1925, burglary losses occurred which 
gave rise to this action. Both plaintiffs occupied premises together, during the 
term of a prior binder and of the policy, neither having an interest in the goods, 
of the other. ' 

The policy, after reciting that it was issued in consideration of the premium 
and of the statements in the schedule which the assured warranted to be true by 
the acceptance of this policy, contained the usual question as to prior burglaries, 
to which the answer was that the assured had sustained no burglary loss within 
the last five years. The fact was that Chaitin & Bobrow had sustained no such 
loss, but that the Allied Furriers Corporation had about three years theretofore 
collected indemnity for such a loss. Defendant pleaded this breach of warranty 
as an adequate defense to the claim of each party plaintiff. The judgment below 
awards recovery to Chaitin & Bobrow for their loss, but denies it to the Allied 
Furriers Corporation. 


insurer 


[1] This cororation asserts that it made no written application for the policy, 
did not answer the question as to prior burglary losses, did not know that the 
policy contained that warranty, and did not sanction its insertion. It accused the 
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defendant of interpolating into the policy without authority the false warranty, 
and claims that this case must be decided against the insurer, as was Davern v. 
American Mut. Liability Ins. Co., 241 N. Y. 318, 150 N. E. 129, 43 A. L. R. 522. 

But a manifest difference exists between the facts here and those which con- 
trolled that decision. There the court’s conclusion was really based upon the 
fraud or unfair conduct of defendant in inserting into the policy statements other 
than those made by plaintiff in reply to its written queries, which was done after 
defendant had expressly agreed to prepare and issue the policy upon the written 
statements made by the insured in his application, upon the blank which defendant 
had mailed to him for that purpose. That blank did not request any information 
in regard to claims for damages for previous accidents, yet defendant inserted 
into the policy a false warranty with respect thereto. Plaintiff had even not been 
questioned about it. He was lulled into a sense of security, and relied on defend- 
ant’s undertaking to write the policy to accord with the information demanded 
and received. So relying, he put the policy away without reading it. Defendant 
had misled plaintiff into an apparent, but not a real, acc eptance of a contract em- 
bracing a false warranty. Here the policy contained the customary question 
found in burglary policies as to the existence of any prior burglary loss. With 
that question answered in the negative, the policy was delivered to, read and ac- 
cepted by, plaintiffs’ broker. The broker’s retention of the policy without ob- 
jection, under these circumstances, binds his principal. The agent’s ‘acts and con- 
duct in the prosecution of the precise agency which he was authorized to conduct, 
the obtaining of the policy at bar, were plaintiff’s.” Wolowitch v. National Surety 
Co. of New York, 152 App. Div. 14, 22, 136 N. Y. S. 793, 799. Whether or not 
the plaintiffs actually, saw the policy or intended to make this warranty is im- 
material. Matter of Marino v. Sardo, 221 App. Div. 604, 225 N. Y. S. 274; 
Metzger v. AXtna Insurance Co., 227 N. Y. 411, 125 N. E. 814. Defendant had a 
right to rely on this representation, which turns out to be false. Satz v. Massa- 
chusetts Bonding & Insurance Co., 243 N. Y. 385, 153 N. E. 844, 59 L. R. 606. 
We conclude that the Allied Furriers Corporation cannot, upon the proof, re- 
cover. 

[2-4] There remains for consideration the question whether or not Chaitin & 
Bobrow may succeed despite the false warranty made by the Allied Furriers Cor- 
poration. The statements by that firm were true. They did not authorize, and 
were not responsible for, the erroneous statement of the corporation as to its 
prior losses. The policy, so far as it is ambiguous, should, of course, be construed 
against the defendant which prepared it and described the insured as “Chaitin & 
Bobrow and/or Allied Furriers Corporation.” The effect of this language was 
to create three lines of coverage, viz.: (1) Losses sustained by Chaitin & Bobrow ; 
(2) losses suffered by the Allied Furriers Corporation; (3) losses of goods in 
which both might be interested. The Allied Furriers Corporation had no interest 
in the merchandise stolen from Chaitin & Bobrow. The situation is to be re- 
garded as virtually the same as if three separate policies of insurance had been 
issued, wherein each insured had made and would be held answerable for its 
cwn warranties. 

In Donley v. Glens Falls Ins. Co., 184 N. Y. 107, 76 N. E. 914, 6 Ann. Cas. 
, the insurance contract was held severable as to different classes of property, 
separately valued, and a breach of warranty as to one did not affect the policy 
as to the other. 

The phrase “and/or” has been judicially defined in State v. Dudley, 159 La. 
872, 877, 106 So. 364, 365: 

“The expression and/or is quite frequently used in contracts, but we confess 
that this is the first time we have ever found it in a legislative act. When used 
in a contract, the intention is that the one word or the other may be taken accord- 
ingly as the one or the other will best effect the purpose of the parties as gathered 
from the contract taken as a whole. In other words such an expression in a con- 
tract amounts in effect to a direction to those charged with construing the con- 
tract to give it such interpretation as will best accord with the equity of the 


situation, and for that purpose to use either ‘and’ or ‘or’ and be held down to 
neither.”’ 
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_In Cuthbert v. Cumming, 10 Exch. Rep. 809, the meaning of the phrase was 
cefined as follows: 
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“The contract on the face of the charter party was, ‘to load a full and com- 
plete cargo of sugar, molasses, and/or other lawful produce;’ so that according 
to the contract the parties were either to load a full and complete cargo of sugar 
and molasses and other lawful produce, or a full and complete cargo of sugar 
and molasses, or a full and complete cargo of other lawful produce—leaving it 
open in every way by reason of the ‘and’ and ‘or’ being introduced in the charter 
party.” 

We hold that the breach of warranty made by the corporation is no defense 
to the claim of Chaitin & Bobrow. 

The judgment and order appealed from should be affirmed, with costs to plain- 
tiffs Chaitin & Bobrow as against defendant, and to defendant as against plain- 
tiff Allied Furriers Corporation. All concur. 
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MISCELLANEOUS 


PARR et al. v. INSURANCE CO. OF NORTH AMERICA (two cases). 
DONNELLY et al. v. SAME. Nos. 3888-3890. 
District Court, D. Maryland. July 1, 1929, and Nov. 9, 1929. 
44 Federal Reporter (2d) 567. 
2, LIMITATION OF ACTIONS. 

Limitation on recovery by agents of unpaid portion of commissions held post- 
poned by insurance company’s fraud, where facts were peculiarly within com- 
pany’s knowledge and were not disclosed (Code Pub. Gen. Laws Md. 1924, art. 
57, § 14). 

Code Pub. Gen. Laws Md. 1924, art. 57, § 14, provides that where 
party has a cause of action of which he has been kept in ignorance by the 
fraud of the adverse party, right to bring suit shall be deemed to have 
first accrued at the time when fraud is or with usual or ordinary diligence 
might have been discovered. 

(For other cases, see Limitation of actions, Dec. Dig. § 100[2].) 

3. INSURANCE. 

Contract providing that Baltimore agents should receive increased contin- 
gent commissions equal to any “larger contingent commission * * * granted .to 
the agent in any other large city” held not limited to compensation granted by 
Eastern Union of insurance companies. 

The contract called for 5 per cent. contingent commission to the 
agents with provision for additional compensation, and the agents seek 
to recover difference between the 5 per cent. paid them and 10 per cent. 
paid by insurance company to its Boston agent. The insurance company 
claimed that the agency contract was a standard form used by fire insur- 
ance companies belonging to the Eastern Union and was intended to cre- 
ate uniformity in the matter of agents’ compensation. This uniform con- 
tract, however, failed to make the Eastern Union a party, and clearly 
imported obligation of company to pay its Baltimore agent higher rate 
of contingent commission whenever it contracted to pay higher rate to 
its “agents in any other large city.” 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 

4, INSURANCE. 

Where both Boston and Baltimore insurance agents had like powers to so- 
licit, deliver, and cancel policies, Boston agents were within contract with Balti- 
more agent requiring increased commission if larger contingent commission was 
granted “agent in any other large city.” 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 

5. INSURANCE. 

In granting insurance agent increased compensation, contract method of com- 
puting net amount of business should be followed. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 

\t Law. Action by Ral Parr and Henry A. Parr Jr., copartners, trading 
as Parr & Parr, and action by Ral Parr, Henry A. Parr, Jr., and Urlwin O. 
Michaels, copartners, trading as Parr & Parr, and action by William J. Donnelly 
and others, doing business under the firm name of Maury, Donnelly, Williams & 
Parr, against the Insurance Company of North America. 

Demurrer to plaintiffs’ replication was overruled, and judgments entered for 
plaintiffs. 

Judgments reversed in 44 F.(2d) 573. 

W. Calvin Chestnut, of Baltimore, Md. (Haman, Cook, Chestnut & Marrell, 
of Baltimore, Md.), for plaintiffs. 

John Henry Lewin and Alexander Armstrong, both of Baltimore, Md. (Arm- 
strong, Machen & Allen, of Baltimore, Md., on the brief), for defendant. 

Opinion in Overruling the Demurrers. 

WitutAM C. CoL_eMAN, District Judge. 

The question presented, which is the same in each of the three suits, is one 
of interpretation of section 14 of article 57 of the Maryland Code, which is as 
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follows: “In all actions where a party has a cause of action of which he has been 
kept in ignorance by the fraud of the adverse party, the right to bring suit shall 
be deemed to have first accrued at the time at which such fraud shall or 
usual or ordinary diligence might have been known or discovered.” 

Each of the three suits is based upon the same contract between the defend- 
ant and the plaintiffs whereunder the plaintiffs acted as policy-writing agents for 
the defendant. This contract provided for the rate of payment of certain com- 
missions, both fixed and contingent, to the plaintiffs, the clause governing the 
contingent commissions being as follows (paragraph 7): “It is further agreed 
that should a larger contingent commission than 5% be granted to agents in 
any other large city, then in that case the Baltimore agents (the plaintiffs) are 
to receive the same amount of contingent commission.” The declarations allege, 
and it is admitted, that the defendant company paid a larger commission, namely 
10 per cent., to its Boston agents during some twelve years while the contracts 
were in force but that plaintiffs were never paid more than 5 per cent. The 
present suits, instituted in the state court in February, 1919, and brought here by 
removal, represent, therefore, claims for the additional 5 per cent. for the years 
during which the Boston agents were paid the 10 per cent. All of these additional 
commissions now in dispute are computed upon business done more than three 
years prior to the institution of the suits. Defendant has pleaded the Maryland 
three-year statute of limitations in each case, except as to a part of the claim 
in the third suit, which is admitted not to be barred, and plaintiffs, by way of 
replication, have invoked the provision of the Maryland Code above quoted, 
which replication in each case the defendant has demurred. 

In order that the issue thus defined by the pleadings may be clearly under- 
stood, it is proper to set forth in full the stated grounds of plaintiffs’ replication 
which are as follows: 

“And for replication to the defendant’s fifth plea the plaintiffs say that they 
were ignorant of their right of action to bring this suit until a comparatively short 
time (and within three years) prior to the institution of said suit, and that they 
were kept in ignorance thereof by what in law amounts to the fraud of the de- 
tendant, in that 

“(a) The relation of the parties as principal and agent were of a fiduciary 
nature implying mutual trust and confidence; 

“(b) It was the duty of the defendant under the Agency Agreement to 
properly prepare an annual statement which should affirmatively and correctly 
show the amount of contingent commissions to which the plaintiffs were entitled 
under the agreement, and the defendant did annually prepare and furnish to the 
plaintiffs a statement which, on its face, represented that the plaintiffs were en- 


titled to only 5 per cent; 


with 


to 


“(c) That the fact that the defendant was granting and paying to its Boston 
agents ten per cent contingent commission was not known to nor suspected by the 
plaintiffs, but was peculiarly within the private knowledge of the defendant. 

“(d) That the plaintiffs not knowing in fact who were the Boston agents of 
the defendant or the amount of contingent commission paid to them, and having 
no suspicion of the correctness of the defendant’s annual statements exercised or- 
dinary and usual diligence in accepting the statements of the defendant as true 
and correct.” 

The demurrer in addition to the common grounds of insufficiency in and con- 
clusions of law, and of duplicity, alleges (a) that the replication does not show 
when or how the plaintiffs discovered the facts alleged in amount as a conclusion 
of law to fraud; (b) that it sets forth matter cognizable in a court of equity. 

Summarized, the object of the Maryland statute here in question is to post- 
pone the running of limitations—where (1) the plaintiff has been kept in ignor- 
ance by the fraud of the adverse party, and (2) has exercised usual or ordinary 
diligence to discover the fraud—until plaintiff obtains knowledge of it. The gist 
of defendant’s contention that this statute cannot be availed of in the present 
action is (1) there is no allegation of that kind of fraud commonly cognizable in 
a court of law; that is, that there must be fraud in fact—deliberate or intentional 
deceit—as opposed to fraud in law consisting merely of failure to disclose to the 
plaintiffs their cause of action. And (2) that even if actual fraud be not a pre- 
requisite, plaintiffs are barred because the statute’s requirement of “usual or or- 
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dinary diligence” imposed an affirmative duty upon the plaintiffs to inquire re- 
garding the commissions paid elsewhere, which they did not do. 

[1, 2] The construction to be given this Maryland statute is that adopted by 
the highest court of the state. Elmendorf vy. Taylor, 10 Wheat. 152, 6 L. Ed. 289; 
Kansas City Structural Steel Co. v. Arkansas, 269 U. S. 148, 46 S. Ct. 59, 70 
L. Ed. 204. From an examination of the decisions of the Court of Appeals of 
Maryland construing this statute, we find the following propositions to be estab- 
lished: First, the statute was passed for the purpose of enabling parties to set up 
the fraud of the defendant in a court of law, just as in a court of equity, for 
the purpose of removing the bar of limitations, which, prior to the statute, was 
not permissible in Maryland. Wear vy. Skinner, 46 Md. 257, 24 Am. Rep. 517. 
See also State v. Henderson, 54 Md. 332; New England Co. v. Swain, 100 Md. 
558, 60 A. 469. Second, in equity suits, fraud of the type involved in the present 
cases is within the contemplation of the statute. Peoples v. Ault, 128 Md. 401, 
97 A, 711; Anderson vy. Watson, 141 Md. 217, 118 A. 569. In the first of these 
latter cases, the basis of the bill was a contract of employment providing that 
not only should the plaintiff employee receive a certain sum monthly as wages, 
but that in addition, he should receive 10 per cent. of the net profits, if any 
from each of the employer’s construction contracts. The contractor reduced the 
net profits by illegal expenditures which he concealed from the employee. In 
affirming a decree of the lower court allowing recovery by the employee, the 
Court of Appeals said, page 405 of 128 Md., 97 A. 711, 712: 

“As to the plea of the statute of limitations and the bar of the settlement made 
in January 1908, it is sufficient to say that, if the appellee was entitled to more 
than was paid him at that time by reason of the net profits being reduced by 
expenditures the illegality of which fact was concealed from him by the appellant, 
the statute operates only from the time such fraud was discovered, or could have 
heen discovered by due diligence. Section 14, art. 57, of the Code. Under the 
facts in the record we are of the opinion that the appellee had no knowledge of 
what these extra expenses were for, and was led to accept them in making his 
settlement as correct by reason of his implicit confidence in the integrity of his 
employer.” 

In the second case, in granting as accounting for wages due by a coal mining 
company to its employees, based on the use by the company of inaccurate scales 
for weighing coal, the court said, pages 228, 229 of 141 Md., 118 A. 569, 573: 

“We cannot assume, as we are asked to do by the coal company’s demurrer, 
that for 15 years that company continuously withheld from its employees, with- 
out their knowledge or consent, by means of false weights, agencies, and in- 
strumentalities in its exclusive control, compensation justly due them, to its gain 
and their loss, without assuming also that it knew and intended to do what it 
did. On the other hand, in the face of their statements that they knew nothing 
of the short weight, and considering the fact that the conditions resulting in the 
jalse weights were so latent as to deceive even the officials charged with the 
duty of inspecting such scales for the state, we cannot assume that the employees 
ot the coal company were guilty of negligence in failing to discover the false 
weights. We cannot say under such circumstances that the company had no 
knowledge of the false weights nor that it had no intention to deceive. Knowledge 
and intent are mental phenomena which in the case of a corporation can only be 
interred from the acts of its agents. It seldom happens that a person, natural or 
corporate, overtly admits or declares, either orally or in writing, an intention to 
perpetrate a fraud, and it follows that the existence of such an intent can, in 
many cases, only be known from inferences drawn from the conduct of its 
agents. 

lt is not necessary, in establishing the knowledge and intent essential to 
a charge of fraud, to show such knowledge and intent by direct evidence, but 
they may be inferred from the conduct of the parties (Sisk v. Garey, 27 Md. 417), 
and if we assume that the company, over a long period of years, intentionally de- 
prived and withheld from the plaintiffs, without their knowledge, compensation 
justly due them, under the circumstances of this case fraud may be inferred from 
such conduct on its part.’ (Italics inserted.) 


We are unable to distinguish these cases from those now under consideration. 
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The criminality of what was done by the employer in the first of these cases has 
been argued as a distinction. We disagree, because fraud with respect to the 
rightful beneficiary of funds is not determined by the character of the misappro- 
priation. It is true that there appears to be no decision of the Court of Appeals 
of Maryland involving an action at law in which article 57, section 14 of the Mary- 
land Code was sought to be invoked under circumstances parallel to those existing 
lere or in the two equity suits just analyzed, but we see no basis for making a 
distinction since the statute itself expressly removed, without apparent qualifica- 
tion, the common-law inhibition against pleading fraud in law actions. The 
ground on which the present suits is brought is an agreement between a principal 
and his agent whereby the agent is entitled to a profit sharing basis of compensa- 
tion. Paragraph 1 of the agreement made it incumbent upon the defendant to 
prepare the annual accounts, showing the amount of contingent commissions due 
the agent. The replication alleges this duty and breach of it, in that the defend- 
ant has not furnished a true account, and that the plaintiffs, by reason of the 
fiduciary relationship between them and the defendant, had a right to assume that 
such statements as were rendered were complete and accurate and to rely upon 
them without further inquiry, the fact that the higher commissions ‘had been paid 
to the Boston agents not being one of general knowledge, but of knowledge pe- 
culiar to the defendant. It is, of course, true that mere ignorance of the facts 
which constitute a cause of action will not postpone the running of the statute 
of limitations. For example, as was said in State v. Henderson, 54 Md. 332, at 
page 342: “The statute could not have intended that the bare omission on the 
part of a debtor to remind his creditor of his cause of action against him should 
be regarded as fraudulently intended to keep him in ignorance of his claim.” But 
we have been referred to no decision refusing the right to invoke the statute where, 
as here, the knowledge of the facts of which a plaintiff was kept in ignorance 
was peculiarly in the possession of the defendant because of a fiduciary relation- 
ship in which he stood to the plaintiff. . : 

The case of Wilson v. Le Moyne (C. C. A.) 204 F. 726, which involved an 
action at law, and which defendant stresses as a precedent for requiring some 
affirmative action on the part of the plaintiffs, is entirely consistent with what 
has just been said. There, the Circuit Court of Appeals, in construing article 
57, section 14, of the Maryland Code, declared that where one without investiga- 
tion takes title to a tract of land but makes no effort whatsoever to ascertain 
whether he has obtained a good title, and rests content and does not bring his 
suit within the statutory period, he cannot be heard to say that he has exercised 
ordinary diligence to discover any fraud which may have been practiced upon 
him. It is to be noted that in that case the court was not only not dealing with 
a fiduciary relationship but with title to land where opportunity was afforded by 
the public records, open to all persons to discover the true facts. There is no 
intimation in that decision of a tendency on the part of the court to give to the 
statute the narrow construction for which the defendant here contends. 

The court concludes that none of the grounds set forth in the demurrers 
to the replications is meritorious, and therefore the demurrers are overruled. 

Opinion on Prayers and Rendering Verdict. . 

On the question of prayers, I have concluded that I must reject all of de- 
fendant’s prayers except No. 13. There are, of course, parts of those rejected 
prayers which state the law accurately, but I find in every one of them some part 
which does not concur with the theory that I have of the law applicable to the 
contract, and I am passing now only on the questions of law. I think the de- 
fendant’s prayer No. 13 correctly states the rule of damages, to which I shall 
have occasion to allude again in a moment. ‘ 

Turning to plaintiffs’ prayers, all of plaintiffs’ prayers with the exception 
of No. 1 and No. 7 are granted. Prayer No. 1 is inconsistent with the damage 
prayer of defendant which I have just granted, and therefore I am compelled 
to reject No. 1. By my rulings in the course of the trial, I have already passed 
upon prayer No. 7. 

Turning now to the verdict of the court sitting as a jury, the court finds 
for the plaintiff in each of the three cases. The verdict in the first case, No. 
3888, is for the plaintiff in the sum of $3,120, with interest in the sum of $2,227.65, 
making a total of $5,347.67. In the second case, No. 3889, the verdict is for the 
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plaintiff in the sum of $5276.98, with interest in the sum of $2,137.05, making a 
total of $7,414.03. In the third and last case, No. 3890, the verdict is for the 
plaintiff in the sum of $933.15, with interest in the sum of $186.38, making a total 
of $1,119.53. 

In giving this verdict I will state my reasons for so doing. The contract 
seems to me to be capable only of the construction for which the plaintiffs have 
contended, with the exception of their contention as to the rule of damages, and 
on that I have, as the verdict evidences, adopted the defendant’s argument. 

[3] I am at a loss to understand how a reasonable construction of paragraph 
7 would warrant the inclusion of the words contended for by the defendant, 
namely, that what that clause refers to is a larger contingent commission than 5 
per cent. granted “by the Eastern Union.” I think that to introduce the words 
“By the Eastern Union” would be to torture the language of the contract. It is, 
of course, true, as contended by defendant, that when this bargaining took place, 
uniformity was the goal that all interested in the contract were seeking. But it is 
equally true that the Eastern Union is not a party to the contract, and we must 
jook to what the parties intended as expressed by the contract in order to arrive 
at its proper construction. 

It is significant, it seems to the court, that there is no mention of the Eastern 
Union in the contract prior to paragraph 7; also that the Union is expressly 
named only when the Union has to do something or where the Union’s approval 
is expressly contemplated, as for example, in paragraph R. 

It seems clear to the court that what the agent insisted upon in signing the 
contract, and what the insurance company agreed to give it, was protection against 
higher commissions being paid anywhere throughout the section that affected 
this agent. In other words, I have no doubt in my mind that what the agent 
expected to get was entire uniformity. If we concede that all the Insurance 
Company of North America could obligate itself to give in this single contract 
was such uniformity as it could itself enforce, then it seems to me we are forced 
to the one logical conclusion that the company did obligate itself, in so far as 
its own agents were concerned, to put them on an equality. 

The words “the agents in any large city” are used. What does “the agents” 
mean? As already pointed out, prior to this section the contract does not speak 
with relation to the Eastern Union, but speaks only of what the commissions, flat 
and contingent, shall be. There is some ambiguity. Prima facie the language is 
capable, perhaps, of several constructions, and it is for that reason that I allowed 
extrinsic evidence, the evidence of circumstances surrounding the formation of the 
contract, to be introduced. But after hearing that evidence, I am all the more 
confirmed in my opinion that the construction sought for by the defendant is not 
tenable. It is true the plaintiffs had been told that the Union had not succeeded 
in having its uniform contract adopted in Boston. But this is the very reason why 
the Baltimore underwriters insisted upon the clause, namely, they wanted pro- 
tection against that very kind of contingency that happened. There is no proof 
that the parties intended this protection to be governed by the Union’s success or 
failure. If they had so intended it is reasonable to suppose that this intent would 
have been definitely expressed. 

So much for the question as to the part that the efforts of the Eastern 
Union were intended to play. 

[4] It is, of course, true, as contended by the defendant, that if the present 
plaintiffs stand in an entirely different relationship to the company from what 
the agent of the company in Boston stands, then there might be an implied ar- 
gument that that other type of agent, the Boston type, was not contemplated, and 
that would be another ground for refusing to put the plaintiffs on a parity with 
the Boston agent. 


The court is not impressed, however, with that argument, when applied to the 
present facts. The only limitation expressed in the contract is that the other 
agent must be one that is paid by contingent commissions. ‘That is the only ex- 
pressed limitation. Now, then, do we find any actual difference except a difference 
of degree? The court thinks not. The court thinks that the differences are 
differences of form and not of substance. If we look to the scope of territory, 
the authority, both general and special, the relative size of the business, the 
powers, such as the power to adjust losses, and innumerable other powers, the 
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court is forced to the conclusion that the difference is one largely of name, and 
the actual difference is not one that should put the Boston agent in a different 
classification. 

That seems to be very forcibly brought out by the testimony of Mr. Shall- 
cross when he stated that the use of the name “Managers” in Boston for an 
agency of this kind, was anomalous; that it was anomalous in Boston and only 
one or two other localities; that that term usually implied an agency paid entirely 
by salary, and that the term usually given to the type of agent as existed in Boston 
was “General Agent.” To all intents and purposes that is what the plaintiffs are 
and were throughout the periods that are in controversy in this case. 

There is a great deal more that might be said with respect to the reasons 
for adopting this construction. The court has been very greatly helped by the 
thorough argument and by a very exacting and thorough presentation of the 
case. But summarizing the situation as presented by the contract, it is simply 
this, that the court concludes that when the words “the agents in any other large 
cities” were put in the contract, both parties intended them to refer to this de- 
fendant’s agents, and that the whole history of the negotiations leading up to this 
agreement indicates that the plaintiffs felt they were entitled, and said they were 
entitled, to nondiscriminatory treatment, they expected nondiscriminatory treat- 
ment all over the Union’s territory, and they claimed expressly, as I construe 
this contract, nondiscriminatory treatment from the party they were dealing with, 
ramely, the Insurance Company of North America. While it is not, perhaps, 
very artistically stated, I think that is the necessary, fair meaning to be put upon 
this language. Any other construction would, it seems to me, enable the de- 
fendant to tall back upon an argument which is not tenable under all the circum- 
stances, and would not express the very purpose which underlies the cooperative 
spirit in which the matter was approached and negotiated. 

There remains for me to discuss the question of limitations, although it fol- 
lows as a result of the verdict that the court sitting as a jury has rendered, that 
the suits have not been barred by limitations. The court feels it can add very 
little on that point to what has been said in the opinion given when the matter was 
here on demurrer. The court rests its conclusions on the fiduciary relationship 
between the parties, and has been referred to no cases, nor does it know of any, 
where a different rule would apply than that which is here announced, namely, 
that there is no obligation on the part of an insurance agent under a situation of 
this kind to pry around, or to inquire, in order to determine whether or not it is 
entitled to more money than it is being paid. 


The situation is exactly the same, as I construe it, as that which surrounds 
the beneficiary under the average trust agreement. If you have, however, some- 
thing that is within the beneficiary’s own peculiar knowledge, or is not based 
upon the fiduciary relationship, the situation is different. Here I fail to see why 
it is not entirely reasonable to.say that the agent, looking to the company to be 
paid, had a right, after the submission of the statements (whether we assume 
the statements were made up by the agent alone, or by the company alone, or were 
made up jointly), to sit back and assume that the computed contingent commission 
would be one not in violation of the contract. The fact that he might have in- 
quired of the home office, that he might have picked up the information as part 
of general knowledge, does not seem to me to impose on the agent the obligation 
to have brought suit earlier just because he might have gotten that information. 
Of course, if he had actually obtained it, that is a different question, but there is 
no proof here that the agent actually had the information prior to the three-year 
period. 


[5] 1 have adopted the defendant’s suggested measure of damages because it 
seems to me that it would be inequitable to the defendant to adopt merely the 
rate of the increased contingent commission without taking into account what 
was clearly contemplated by the parties, namely, a very definite, specific: manner 
of computing the net amount on which the rate would be based. ‘That is set out 
in this same paragraph of the agreement, and therefore when the agreement 
says that the Baltimore agent should get a higher rate if some other agent of the 
company in another large city got a higher rate, it is implied that that higher 
rate should be applied to the same basis of calculation. Otherwise that parity 
which is the result expressly sought and promised would be defeated. 
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INSURANCE CO. OF NORTH AMERICA vy. PARR et al. (two cases). 
SAME v. DONNELLY et al. Nos. 2981-2983. 
Circuit Court of Appeals, Fourth Circuit. Sept. 19, 1930. 
44 Federal Reporter (2d) 573. 
1. INSURANCE. 

Contract providing that Baltimore agent should receive increased contingent 
commissions equal to any “larger contingent commission * * * granted to the 
agent in any other large city” held not limited to compensation granted by East- 
ern Union of insurance companies. 

The contract called for 5 per cent. contingent commission to the 
agent with provision for additional compensation, and the agents seek to 
recover difference between the 5 per cent. paid them and 10 per cent. 
paid by insurance company to its Boston agent. The insurance company 
claimed that the agency contract was a standard form used by fire insur- 
ance companies belonging to the Eastern Union and was intended to create 
uniformity in the matter of agents’ compensation. This uniform contract 
was never adopted in Boston. The contract, however, failed to make 
the Eastern Union a party, and clearly imported obligation of company to 
pay its Baltimore agent higher rate of contingent commission whenever 
it contracted to pay higher rate to its agents in any other large city. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 

2. INSURANCE. 

Where both Boston and Baltimore insurance agents had like powers to so- 
licit, deliver, and cancel policies, Boston agents were within contract of company 
with Baltimore agent requiring increased commission if larger contingent com- 
mission was granted “agent in any other large city.” 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 

3. LIMITATION OF ACTIONS. 

Insurance agents who failed to make inquiry as to commissions paid com- 
pany’s Boston representative, and were not informed thereof by company, could 
not claim limitation on contract right to recover increased compensation was post- 
poned through company’s fraud (Code Pub. Gen. Laws Md. 1924, art. 57, §§ 1, 14). 

The contract provided for increasing the agent’s commission over 5 
per cent. in case larger commission was granted agents in any other large 
city. The annual statements upon which commissions was based were in 
fact made each year by the agents and checked by the company, and the 
commissions figured accordingly. While the company failed to disclose to 
the agents the higher rate of commission paid its Boston agent, it did 
not appear that there was any willful concealment or that the slightest 
inquiry would not have disclosed the situation. Code Pub. Gen. Laws Md. 
1924, art. 57, § 14, provides that where party has cause of action of which 
he has been kept in ignorance by fraud of adverse party, right to bring suit 
shall be deemed to have tirst accrued when fraud is or might with diligence 
have been discovered. 

(For other cases, see Limitation of actions, Dec. Dig. § 100[11].) 

AMITATION OF ACTIONS. 

One claiming limitation period was postponed by adverse party’s fraud 

must prove diligence (Code Pub. Gen. Laws Md. 1924, art. 57, §§ 1, 14). 

(For other cases, see Limitation of actions, Dec. Dig. § 195[5].) 

Appeals from the District Court of the United States for the District of 
Maryland, at Baltimore; William C. Coleman, Judge. 

Action by Ral Parr and Henry A. Parr, Jr., trading as Parr & Parr, by 
Kal Parr, Henry A. Parr, Jr., and Urlwin O. Michaels, copartners trading as 
Parr & Parr, and by William J. Donnelly and others, trading under the firm 
name of Maury, Donnelly, Williams & Parr, against the Insurance Company of 
North America. From judgment for plaintiffs (44 F.(2d) 567), defendant ap- 
peals. 

Reversed and remanded. 


John Henry Lewin and Alexander Armstrong, both of Baltimore, Md. (Arm- 
strong, Machen & Allen, of Baltimore, Md., on the brief), for appellant. 





7 


644 The Insurance Law Journal, Vol. 76 [Mar., 1931 


W. Calvin Chesnut, of Baltimore, Md. (Haman, Cook, Chesnut & Markell 
Baltimore, Md., on the brief), for appellees. 

Before Northcott, Circuit Judge, and Baker and Groner, District Judges. 

Groner, District Judge. 

These are appeals from judgments of the District Court in three cases in 
which the appellees, respectively, were plaintiffs, and the appellant defendant. 
The parties plaintiff were not the same in each suit, and for this reason alone 
three separate actions were instituted, but the same questions are applicable 
all three, and therefore for clarity, the appellant will be hereinafter spoken of as 
the company and appellees as plaintiffs. The trial court gave judgments against 
the company for breach of contract to pay commissions, in an aggregate amount 
of $13,881.23. 

Plaintiffs were, from 1914 to 1929, the agents and representatives of the com- 
pany for the purpose of securing and writing insurance in Baltimore City. The 
respective obligations of the parties are embraced in a written contract in effect 
during the entire period. Plaintiffs claim to have earned commissions during 
each year of the period in question which have not been paid. The claim grows 
out of a clause of the contract providing for 5 per cent. contingent commissions 
on the net profits of the whole agency business for each calendar year—which 
were’ paid—and further providing that “should a larger contingent commission 
than five per cent. be granted to the agents in any other large city, then in that 
case the Baltimore Agents are to receive the same amount of contingent commis- 
sion.” Plaintiffs claim an additional 5 per cent. for each of the years in suit 
because of the payment by the company of 10) per cent. to its Boston agents. 
Company insists that a proper construction of the contract will not justify plain- 
tiffs’ claim to additional commissions, and in addition asserts that any rights of 
action for commissions prior to 1925 did not accrue within three years of the 
date of the filing of the suits and therefore are barred by the Maryland three- 
year statute of limitations. The District Court sustained the replication to the 
plea of the statute of limitations, and this is assigned as error. 

Since the bar of the statute was again invoked in the trial on the merits, and 
the question then presented, in our opinion, incorrectly decided, we do not think 
it necessary to pass upon the alleged error of the lower court in sustaining the 
replications, but since a part of the claim asserted in the third suit is admittedly 
not barred by the statute, it becomes necessary to pass upon the main question, 
and this involves a construction of section 1, subsection 7, of the contract, This 
subsection we have quoted above. In it the company agrees to put plaintiffs on 
the same basis as to contingent compensation as agents in “any other large city.” 
The company insists that the clause has no applicability for the reason that the 
higher rate of contingent commission provided therein was intended and under- 
stood to apply only in case certain fire insurance companies, then acting together 
under a voluntary association known as the “Eastern Union,” should grant to 
agents in some other large city a higher rate of contingent commissions than 5 
per cent., and also because the Boston agents, who are alleged to have received 
10 per cent., were not in fact agents of the company in Boston, but were in fact 
managers of the defendant’s Boston department. The District Court, in a very 
well considered opinion filed in the case [44 F.(2d) 567], rejected both contentions 
holding the challenged provisions of the contract not susceptible of the construc- 
tion claimed in behalf of the company, and that the words “the agents in any 
other large city” were intended to refer only to the company’s agents, and to 
prevent discriminatory treatment between the company and its agents, and like- 
wise held that giving consideration to all the evidence, there was no marked dif- 
ference in the status, with relation to the company, of the Boston agents and the 
Baltimore agents. In his opinion discussing this phase of the case, Judge Coleman 
said : 


, of 


in 


The court thinks that the differences are differences of form and not of sub 
stance. If we look to the scope of territory, the authority, both general and 
special, the’ relative size of the business, the powers, such as the power to adjust 
losses, and innumerable other powers, the court is forced to the conclusion that 
the difference is one largely of name, and the actual difference is not one that 
should put the Boston agent in a different classification.” 


[1] In respect to both questions, we are of opinion that the District Court 
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was clearly right. The ground on which the company seeks to build its case is 
that the written contract in suit was a standard form of contract used by fire in- 
surance companies who were members of the Eastern Union; that this standard 
form had been agreed upon between the companies and their Baltimore agents, and 
that while the contract as drawn did not include the Eastern Union as a party, a 
copy was required to be filed with it; that the purpose of the contract was to cor- 
rect abuses in the fire insurance business, and to create uniformity between the 
companies and the agents, especially in the matter of compensation, and that having 
been adopted in Baltimore, it was intended to be put into effect in the other large 
centers of population; and that its provisions were to apply only in those com- 
munities in which it was adopted. It was never adopted in Boston for the reason 
that such an agreement between the companies and the agents there was found not 
to be practicable, and companies and agents were left free there to make their 
respective contracts. The company therefore insists that the true interpretation 
of the contract with relation to extra compensation is to be had by reading into 
the clause in question language which will make it appear that additional com- 
pensation is permissible only where the Eastern Union; that is to say, the voluntary 
association of insurance companies, granted to agents in large cities in which the 
“Union” operated greater compensation than 5 per cent., but it seems to us this 
reasoning is more sophistical than sound, and is not supported either by the con- 
tract itself, or through extrinsic evidence introduced to explain its provisions. The 
contract is between the company and plaintiffs, and all of its vital parts embrace 
only agreements between these two. The obligations which the agent undertakes 
are set out at length, and the commissions which he shall receive are fixed, as is 
also the promise of the company to pay them. ‘The references in the contract 
tself to the Eastern Union are wholly unrelated to the question of compensation or 
commission, and the extent to which the Eastern Union figures is more particularly 
with relation to the method of conducting the business, the establishment of ethical 
standards, and provisions restraining its members from competing in the respective 
local fields over the heads of their respective agents, so that it seems to us very 
clear that it would be a forced conclusion to hold that the provision in the con- 
tract agreeing to pay the agent additional compensation is effective only in the 
event all other companies embraced in the “Union” should grant higher compen- 
sation to their agents in some other large city. The contract seems to us very 
clearly to import an obligation on the part of the company to pay its Baltimore 
agents a higher rate of contingent commissions whenever it contracted to pay a 
higher rate to its agents in any other large city, and that any other construction 
would do violence to the plain language of the contract. But even if we should 
feel, as apparently the District Court felt, that there is ambiguity should be clari- 
fied by extrinsic evidence, a careful review of such evidence appearing in the record, 
convinces us that the construction reached above is fully sustained. 

[2] We are also of opinion that the proof establishes that the company did 
pay a higher rate of contingent commissions within the meaning of the contract 
to its Boston agents. There is no dispute that these agents received 10 per cent., 
but it is suggested that because their duties were more important and their services 
different, this payment to them has no applicability, and this we likewise think is 
not the case. Both the Boston and the Baltimore agents had imposed upon them 
the obligation of obtaining policies of insurance; both were authorized to issue 
and deliver and cancel policies and to collect a and each was responsible 
for the payment of premiums on policies -written. Each appointed solicitors or 
agents to get business, and each had a large territory in which the agency operated. 
Each represented other insurance companies to whom they gave business, and 
each was largely chargeable with its own expenses of getting business. In these 
circumstances, the contract must be considered breached, and the right to addi- 
tional compensation, under the clause in question, recognized and enforced, but as 
intimated above, only to the extent that demand therefor was seasonably made. 

[3] At the conclusion of the evidence, the company asked the court to instruct 
itself sitting as a jury, to find that plaintiffs could recover only in the event that their 
ignorance of the fact of higher payment to the Boston representative was caused 
by the willful and intentional fraud of the company, and also that if the plaintiffs 
made no inquiry after the execution of the contract and before three years prior 
to the institution of the suit as to the commission paid the Boston representative, 
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the statute of limitations would be applicable, and that the plaintiff could not re- 
cover if the fact that the defendant was paying its Boston representative more 
was at all times widely known throughout the insurance trade, or was readily 
ascertainable upon inquiry, but the trial court rejected this view of the law, and 
held instead that the nature of the contract and the rel: itionship of the parties 
made the silence of the company in itself fraud within the meaning of the statute, 
and also held, for the same reasons, that there was no duty of inquiry on pl: 
This we think was error. 

As was pointed out, plaintiffs were the company’s policy-writing agents in 
Baltimore City from 1914 to 1929. The suits were begun the 22d of December, 
1928. Ordinarily, therefore, damages accruing from breach of contract occurring 
prior to December 22, 1925, would be barred by the Maryland statute of limita- 
tions, Code, article 57, § 1. To avoid the effect of the statute, plaintiffs invoke 
section 14 of the same article, which is as follows: 

“In all actions where a party has a cause of action of which he has been kept 
in ignorance by the fraud of the adverse party, the right to bring suit shall be 
deemed to have first accrued at the time such fraud shall or with usual or ordinary 
diligence might have been known or discovered.” 

In the trial of the cases, it developed from the evidence that the annual state- 
ments upon which the commission was based, though provided to be made by the 
company, were in fact first made each year by the plaintiffs, and checked by the 
company, and the commissions figured accordingly. It further appeared, quite 
clearly we think, that plaintiffs at no time during the eleven or twelve years they 
claim to have been in ignorance of the arrangement between the company and its 
Boston agent, made the slightest effort or inquiry of any kind to ascertain what 
this arrangement was, and we think it abundantly appears that the slightest inquiry 
on their part at any time would have developed the true facts, as was the case 
when the inquiry finally was made. The decision on this point, therefore, must 
be reached in the light of this evidence, and viewed in this aspect, we think thi 
lower court should have instructed itself substantially as asked by the company. 
The Maryland statute by its own terms is made to‘apply only where two conditions 

shown to exist; that is to say, where one party has been kept in ignorance by 
fraud of the adverse party, and where he has himseli exercised usual and 
diligence in the discovery and protection of his rights. There is no suggestion 
that the company was guilty of willful fraud. Apparently the compensation paid 
its Boston agent was fixed prior to the making of the contract sued on, and so 
continued after the failure of the “Union” to secure conformity there. This failure 
was apparently well known in the insurance world, and of itself should have put 
plaintiffs on inquiry. It is true the cempany did not affirmatively disclose the terms 
of its Boston contract, doubtless for the same reasons on which it now defends 
this suit, but apparently it made no effort to conceal the fact. Plaintiffs, on the 
other hand, made no inquiry. Indeed, the evidence seems to show that plaintiffs 
themselves overlooked and forgot the contingent provision of their contract during 
most of the period in dispute. 

In our opinion the relationship of the parties was that of principal and agent, 
so that in the matter of compensation, they dealt at arm’s length, and in this view 
of the matter, we think it a misnomer to describe the relationship as confidential 
or profit-sharing. These terms would have heen applicable perhaps in a case m 
which the agent's commission was increased with the profits of the business, and 
the amount of the profits was peculiarly within the knowledge of the principal, but 
that is not the case. Here there was no question of secret profits, or unknown cost 
of doing business. ‘The additional compensation which plaintiffs claim, was de- 
pendent upon whether the company increased other agents’ compensation, and while 
this knowledge was in the first instance that of the company and the agent recciv- 
ing the increase, all of the evidence tends to show that in this instance there was 
never any secrecy about it, and the fact was always available to the plaintiffs if 
they had made the slightest inquiry. It is perhaps correct to say that their failure 
to make inquiry before that date was due to their oversight of the particular clause 
in the contract, but this does not excuse them, because having solemnly entered 
into the contract, they are presumed to have known its provisions. Under these 
circumstances, we have reached the conclusion that the statute last quoted may) 
not be pleaded to avoid the effect of the statute of limitations. 


intiffs, 


rdinary 
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[4] Putting aside for the moment the question whether the statute requires a 
showing of actual fraud, we think it perfectly clear that it enjoins upon a party 
invoking its terms a showing of diligence, and if in the exercise of diligence, the 
fraud of the adverse party might have been discovered, the failure to exercise it 
is fatal to the right after the period of limitations has run. And we find nothing 
to the contrary in the interpretation of the statute by the Court of Appeals of 
Maryland. In the case of Peoples v. Ault, 128 Md. 401, 97 A. 711, the plaintiff 
was employed on monthly wages and 10 per cent. of the net profits of the business. 
In the settlement between them, the employer reduced the profits by illegal expen- 
ditures which he concealed. The Court of Appeals of Maryland held that in such 
cases the statute of limitations would not defeat recovery, but this was a case 
of actual fraud, and this, with or without the statute, would have stopped the 
running of the limitations. So in Anderson v. Watson, 141 Md. 217, 118 A. 569, 
the correct wages of the employees of a company had been continuously withheld 
by the use of false weights under the exclusive control of the employer, and so 
mainpulated that a detection of the fraud was humanly impossible, and it was held 
likewise that under these circumstances, the statute of limitations would not be 
a bar. 

But in the case here, there was, as has already been said, admittedly no fraud 
in fact. There is not even a suggestion that the company was purposely silent on 
the subject Of its arrangement with its other agent. There is on the contrary a 
strong inference that it regarded its relationship as to compensation with its Bos- 
ton agent as not controlling under its contract with its Baltimore agents. If this 
be true, it had not even the motive of concealment. When the contract in suit 
was made, it was anticipated that the same sort of contract would be made with 
the company’s other agents in other large cities, including Boston, and _ plaintiffs’ 
principal witness, testifying, said: “We were assured that the closing with Boston 
was a matter of days or weeks, and that Boston would come under the same con- 
tingent commission.” ‘There is nothing in the record to impugn the good faith of 
that assurance. The difficulties arose later, and the evidence shows that although 
an effort was made, the uniform contract could not be put into effect in Boston, 
and plaintiff says it then and there became the duty of the company to notify it 
accordingly, but we think there was at least just as much obligation on the plain- 
tiff to make inquiry to determine whether or not that which they supposed would 
be done had been done, as it was the obligation of the company to advise plain- 
tiffs it had not been done, and this, it seems to us, is the least that may be said 
as to the effect of the language of the statute. It imposes as a first condition the 
establishment of fraud on the opposite party, and, as a second, diligence on the 
moving party, and we think the record in this case discloses neither the one nor 
the other. See Wood v. Carpenter, 101 U. S. 135, 25 L. Ed. 807; Boyd v. Beebe, 64 
W. Va. 220, 61 S. E. 304, 17 L. R. A. (N. S.) 660; State v. Henderson, 54 Md. 
332; Harper v. Harper (C. C. A.) 252 F. 39; Stieff v. Ullrich, 110 Md. 629, 73 A. 
874: Kinder v. Scharff, 231 U. S. 517, 521, 34 S. Ct. 164, 58 L. Ed. 343. 

Reversed and remanded. 


STATE ex rel. INTERMOUNTAIN LLOYDS et al. v. PORTER, 
State Auditor, etc. No. 6722. 
Supreme Court of Montana. Nov. 5, 1930. 
Rehearing Denied Dec. 20, 1930. 
294 Pacific Reporter 363. 


2. INSURANCE. 
“Capital,” as used in statute requiring actual paid-up capital as prerequisite to 
transacting insurance business, relates to sum dedicated to business (Rev. Codes 
1921, § 6149). 
(For other cases, see Insurance, Dec. Dig. § 20.) 
3. INSURANCE. 
Unincorporated association of individuals operating ‘insurance business under 


law of another state requiring irrevocable pledge of securities was possessed of 
required capital (Rev. Codes 1921, §§ 6149, 6152). 


Although securities did not become the property of the unincorporated 
association but always remained individual property of members or under- 
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writer making deposit, inasmuch as securities could not be withdrawn so 

long as there existed any outstanding obligation chargeable against them, 

and operated as a final guaranty of payment of all losses arising under 
policies of insurance, they constituted capital, irrespective of fact that 
each member was limited to his proportionate share of loss only. 

(For other cases, see Insurance, Dec. Dig. § 20.) 

4. INSURANCE. 

Special statute conferring right on insurance association and societies 
business were unaffected by general statute relating to civil actions (Rev 
1921, § 6111 et seq. and § 9576). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

5. INSURANCE. 

Unincorporated association of individuals from another state was not, because 
permitted to transact insurance business, given greater rights and privileges than 
domestic company contrary to constitution (Const. Mont. art. 15, § 11). 

Although such unincorporated association limited liability of each mem 

ber to amount of security deposited by him, nevertheless all capital of 

association required to be maintained at deposit value was liable for losses 

the same as that ef corporation created under state law, and individuals 
within state might operate insurance business under identical plan. 

(For other cases, see Insurance, Dec. Dig. § 20.) 

Appeal from District Court, Lewis and Clark County; W. H. Poorman, Judge. 

Action in mandamus by the State, on the relation of Intermountain Lloyds, an 
unincorporated association of individuals engaged in insurance business, and others, 
against George P. Porter, as State Auditor and exofficio Insurance Commissioner. 
Judgment granting a peremptory writ, and respondent appeals. 

Affirmed. 

L. A. Foot, Atty. Gen., and L. V. Ketter and T. H. MacDonald, Asst. Attys. 
Gen., for appellant. 

C. E. Pew, of Helena, for respondents. 

ANGSTMAN, J. 


Relators commenced this action in mandamus to compel respondent to issue 
to Intermountain Lloyds a license to carry on the business of insurance as described 
in subdivision 1, § 6111, Rev. Codes 1921. An alternative writ was issued. Res- 
pondent filed a motion to quash the alternative writ upon the ground that the peti- 
tion fails to state facts sufficient to warrant the relief asked. By agreement, the 
merits of the case depended upon the sufficiency of the facts set forth in the 
petition, and the case was submitted for final decision on the motion to quash. The 
district court granted a peremptory writ, and respondent has appealed. 

From the petition it appears that Intermountain Lloyds is an unincorporated 
association of individuals operating an insurance business under the laws of the 
state of Utah. The plan of operation is as follows: More than 500 individuals 
have each appointed the Association Underwriters Corporation, a Utah corporation, 
their common attorney in fact to write insurance for them. Each individual has 
deposited securities with the insurance commission of Utah, approved by him, 
aggregating in value more than $900,000. The securities deposited by each member 
represent a value equal to the face or par of the underwriting unit or units sub 
scribed for by such member. In case the securities depreciate in value, the com- 
missioner of insurance of Utah may require additional security so that they will 
be brought up to par. The securities are liable proportionately for all losses on 
insurance policies. They remain the property of the member depositing them, but 
may not be withdrawn until all liability against them has been discharged. There 
is no joint liability on the part of the members, but the liability of each is limited 
by the power of attorney to a separate and several liability and for the proportion- 
ate part of the loss sustained under the policies, and there is no personal liability 
of any member beyond the securities deposited by him and the funds in the hands 
of the attorney in fact belonging to him. The amount of loss chargeable to each 
member bears the same ratio to the total loss as the amount deposited by him bears 
to the total deposits. The premiums received by the attorney in fact are divided 
between the attorney in fact and the members so that out of the net earnings 25 
per cent. is set aside as a reserve fund for the benefit of the members proportion- 
ately, out of which liability on the policies is met before resorting to the deposited 
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securities. Actions on the policies are commenced against, and service of process 
had upon, the attorney in fact without the necessity of joining the individual mem- 
bers. 

This class of associations is expressly authorized by chapter 85, Laws of Utah 
oi 1929. There is no claim that the association has not complied with all of the 
laws of the state of Utah. 

It is alleged in the petition, and conceded for the purpose of this proceeding, 
that relators have tendered to respondent the proper fees and have done everything 
required of them in order to have issued to Intermountain Lloyds a license to 
transact business in the state of Montana, if it is the character of organization that 
may be admitted to do an insurance business in this state. The only justification 
for the refusal of the license is that Intermountain Lloyds, operating under the 
plan as outlined above, cannot qualify under the laws of this state to do an insur- 
ance business. The principal contention is that the association is not possessed 
of the capital required by section 6149, Revised Codes 1921, which in part provides: 
“It shall not be lawful for any insurance company, association, or partnership, or- 
ganized or associated for any of the purposes specified in this chapter, incorporated 
by or organized under the laws of any other state, or the United States, or any 
foreign government, directly or indirectly, to take risks or transact any business of 
insurance in this state, unless possessed of two hundred thousand dollars of actual 
paid-up capital, exclusive of any assets of any such company as shall be deposited 
in any other states or territories, or foreign countries, for the special benefit or 
security of the insured therein.” 

It should be noted that by the laws of Utah under which this association was 
organized the deposits made by the members of such an association are placed 
on the same basis as the capital of corporations and joint stock companies and 
subject to the same minimum requirements. Subdivision (d), § 3, c. 85, Laws 
Utah 1929. 

[1, 2] The word “capital” has been variously defined. Its meaning in any 
given statute, like that of any other word, “must be measured and controlled by 
the connection in which it is employed, the evident purpose of the statute, and the 
subject to which it relates.” Northern Pac. Ry. Co. v. Sanders County, 66 Mont. 
608,214 P. 596, 598. As used in section 6149, supra, when considering the obvious 
purpose of the statute to afford protection to policy holders, it relates to the sum 
which the company, association or partnership dedicates to the business. 

In 5 Am. & Eng. Ency. Law (2d Ed.) 134, the word “capital” is said to mean 
“the sum which a merchant, trader or other person or association adventures in any 
business requiring the expenditure of money, with a view to profit.” The United 
States Supreme Court has defined the term as “property taken from other invest- 
ments or uses and set apart for and invested in the special business, and in the 
increase, proceeds or earnings of which property beyond expenditures incurred in 
its use consist the profits made in the business.” Bailey v. Clark, 21 Wall. 284, 287, 
22 L. Ed. 651. Black’s Law Dictionary defines “capital” as “the sum of money 
which a merchant, banker or trader adventures in any undertaking, or which he 
contributes to the common stock of a partnership.” 


The securities deposited by the members, as above noted, may not be with- 
drawn by any of them so long as there exists any outstanding obligation charge- 
able against them. The securities are thus set aside and dedicated to the business 
of the association as final guaranty of the payment of all losses arising under the 
policies of insurance and constitute the capital. As was said in the case of Mutual 
Insurance Co. v. Board of Supervisors, 4 N. Y. 442: “If the money so paid in 
as the capital to be employed in conducting the business of the company, can not 
be withdrawn and divided among the stockholders or members of the company, it 
constitutes the capital stock or capital of the company.” 

[3] But it is contended by respondent that since the securities do not become 
the property of Intermountain Lloyds but always remain the individual property 
of the member or underwriter making the deposit, the association is not possessed 
of the capital required by section 6149. We think, inasmuch as ‘the securities can- 
not be withdrawn by the members so long as there is any outstanding obligation 
that may be chargeable against them, and since the securities are irrevocably 
pledged to satisfy any losses occasioned under the policies of insurance, that ‘the 





050 The Insurance Law Journal, Vol. 76 [Mar., 1931 


association as such is “possessed” of the required capital within the meaning of the 
statute even though the legal title to the securties remains in the members. The 
fact that each member of the association is limited to his proportionate share of 
the loss only does not affect the question of the amount of capital possessed by the 
association. 

The insurance commissioner of Utah is chargeable with the responsibility of 
seeing that the securities of each underwriter are kept up to the deposit value, and 
to do so he may require additional security. If this is done, and we must assume 
that it will be, the ratio between the value of the securties deposited by each mem- 
ber, to the total value of all deposits, remains constant. Since the ratio between 
the liability of one member and the total liability is fixed and constant, the question 
of apportioning the loss is one of bookkeeping between the members only and does 
not in the least impair the security designed by the law to be afforded to the policy 
holders. In legal effect, the situation is no different than it would be if each under- 
writer actually deposited cash in an amount equal to the face or par of the under- 
writing unit or units subscribed for by him, instead of securities. 

Were cash deposited instead of securities, there never could arise a situation 
whereby the funds of any one underwriter might become exhausted before the 
exhaustion of the funds of each of the other members. In case the losses were 
sufficiently great to consume the fund of any one member, they would at the same 
moment of time exhaust the fund of each of the other members. On the supposi- 
tion that the insurance commissioner of Utah requires the securities to be main- 
tained at their deposit value, the security of one member could not become ex- 
hausted before that of each and every other member, and hence the several and 
pro rata liability assumed by each, as distinguished from the joint Lability of all, 
does not affect the question of the amount of capital possessed by the association. 

Our attention is called to section 6152, Rev. Codes 1921, which contains this 
clause: “the provisions of the foregoing sections relative to foreign companies 
apply to all companies, partnerships, associations, or individuals, whether incor- 
porated or not.” It is contended by respondent that, since section 6149 is one of 
the sections referred to in section 6152, it is necessary that each individual be 
possessed of the minimum capital of $200,000. We think this contention cannot be 
upheld where, as here, there is an association of individuals desiring to do business 
under a common name. If the combined capital of all of them, after excluding 
what the statute requires, amounts to $200,000, it is sufficient. 

It should be noted, however, that under the power of attorney the cbligation 
of the members to replenish the securities is limited to that of making good any 
depreciation only, and there is no obligation to replace any part of the securities 
used to pay losses sustained on insurance policies. Hence it will be seen that if 
sufficient losses ensue, the capital, which is now in excess of $900,000, may at 
some time be reduced below $200,000. But until that time arrives, if ever, we hold 
that the association known as Intermountain Lloyds is possessed of the capital re- 
quired by section 6149 to entitle it to engage in the insurance business in this state. 

Respondent also contends that if Intermcuntain Lloyds is permitted to do 
business in Montana, it would be acting in contravention of section 9576, Revised 
Codes 1921, which authorizes a civil action to be brought “against an association 
of persons who act as a corporation within this state without being legally in- 
corporated.” The following cases are cited as sustaining this view: State ex rel. 
Richards v. Ackerman, 51 Ohio St. 163, 37 N. E. 828, 24 L. R. A. 298; People v. 
Loew, 19 Misc. Rep. 248, 44 N. Y. S. 42, and Greene v. People (Ill.) 21 N. E. 605, 
adhered to on rehearing in 150 Ill. 513, 37 N. E. 842. But the contention cannot 
be sustained in this state in view of our statutes. Our statutes regulating the in- 
surance business in this state deal with “corporations,” “associations,” “societies,” 
“partnership,” and “individuals.” Thus section 6111 provides: ‘Corporations, as- 
sociations, and societies, organized to do the following described business, are in- 
surance corporations within the meaning of this act: * * * Foreign insurance cor- 
porations, associations, and societies shall include every insurance corporation, as- 
sociation, and society organized under the laws of the United States of America, 
or any state or territory of the United States of America other than this, or any 
other nation, government, or country. Domestic insurance corporations, associa- 
tions, and societies shall include every insurance corporation, association, and 
society organized under the laws of this state.” 
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And section 6152 provides: “The provisions of the foregoing sections relative 
to foreign companies apply to all companies, partnerships, associations, or indi- 
viduals, whether incorporated or not.” And under section 8066, “any one capable 
of making a contract may be an insurer, subject to the restrictions imposed by 
special statutes upon foreign corporations, non-residents, and others.” And it has 
been held that in the absence of any statutory prohibition, or principle of public 
policy, the citizens of a state have a right, either as ‘individuals, associations, or 
partnerships, to engage in the insurance business without being incorporated, and 
that the citizens of each of the United States are entitled to like privileges and 
immunities. Hoadley v. Purifoy, 107 Ala. 276, 18 So. 220, 30 L. R. A. 351. In 
that case it was held that since the laws of Alabama regulating the insurance busi- 
ness had relation to corporations only, and that since citizens of Alabama were free 
to engage in the insurance business in that state without a license, citizens of New 
York state operating under the Lloyds plan were entitled to the same privileges. 

In State ex rel. Hoadley v. Board of Insurance Commissioners, 37 Fla. 564, 20 
So. 772, 33 L. R. A. 288, it was held that the state was without authority, in view 
of section 2, article 4, of the federal Constitution, to impose greater burdens upon 
citizens of other states operating under the Lloyds plan of insurance, than it im- 
posed upon its own associations or individuals. 

It is clear that associations and individuals of this ctate may engage in the in- 
surance business. The Legislature, apparently recognizing this to be so, and to 
meet the requirements of section 2, article 4, of the United States Constitution, has 
expressly given the same right to individuals and associations of another state. 
Section 6152, supra. 

[4] The individuals comprising Intermountain Lloyds complied with the laws 
of Utah in perfecting the organization. Whether the result of that organization 
was to create an association, or whether it results in individuals operating in concert 
under a common name, the statutes, section 6111 et seq., constitute the sovereign 
grant of authority to do business in this state. State ex rel, Great American 
Home Sav. Institution v. Lee, 288 Mo. 679, 233 S. W. 20. These sections are spe- 
cial statutes conferring the right upon individuals, insurance associations, and 
societies to do business in this state, and they are unaffected by section 9576, which 
is a general statute. See Walden v. Bitter Root Irr. District, 68 Mont. 281, 217 
P. 646. 

[5] Respondent contends that to allow Intermountain Lloyds to do business 
in Montana under the plan employed by it is to give it greater rights and privileges 
than a domestic company, contrary to the provisions of section 11, article 15 of the 
state Constitution, and contrary to section 6149, which in part provides: “provided, 
however, that such insurance companies coming within the provisions of this act 
shall be subject to all restrictions and duties which are now or may be imposed 
upon insurance companies of like character organized under the laws of this state, 
and shall have no other or greater powers.” 

Section 11 of article 15 of the Constitution provides: “No foreign corporation 
shall do any business in this state without having one or more known places of 
business, and an authorized agent or agents in the same, upon whom process may 
be served. And no company or corporation formed under the laws of any other 
country, state or territory, shall have, or be allowed to exercise, or enjoy within 
this state any greater rights or privileges than those possessed or enjoyed by cor- 
porations of the same or similar character created under the laws of the state.” 

Specifically it is contended by respondent that, since the entire capital of a 
domestic insurance company is liable for each and all of the losses incurred by its 
policyholders, Intermountain Lloyds, by limiting the liability of each member of 
the amount deposited by him, proportionately, enjoys greater rights and privileges 
than a domestic corporation. We see no merit in this contention. All of the 
capital possessed by Intermountain Lloyds if maintained at deposit value, is liable 
for losses the same as that of a corporation. The fact that liability to policyhol- 
ders is several and for a proportionate amount of the loss presents a matter of 
bookkeeping only. We think individuals in this state may operate an insurance 
business under the identical plan pursued by Intermountain Lloyds. 

[6] If section 11 of article 15, in either letter or spirit, has application to unin- 
corporated associations and individuals, as well as corporations, its requirements 
are satisfied by permitting domestic unincorporated associations and individuals to 
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have the same rights and privileges accorded to “the same or similar” foreign un- 
incorporated associations and individuals. Furthermore, while an officer chargeable 
with the performance of statutory duty may question the constitutionality of the 
statute, according to some decisions, particularly where he may incur personal li- 
ability by executing a void statute (12 C. J. 765), yet it is the rule that where 
here, the claim is that the statute is unconstitutional because discriminatory, only 
those who are discriminated against will be heard to raise the question. Spratt y, 
Helena Power Transmission Co., 37 Mont. 60, 94 P. 631; 12 C. J. 768. 

Contention is also made that if Intermountain Lloyds violated the laws of this 
state and incurred the penalty provided for in section 6168, there would be no way 
of enforcing collection of the penalty. As noted above, Intermountain Lloyds in 
conducting its business creates a fund made up from premiums paid on insurance 
policies. We see no reason why payment of a penalty from that fund may not be 
enforced. Also we think the securities may be resorted to, if necessary to enforce 
payment of a penalty, at least after losses on all policies of insurance issued prior 
to the imposition of the penalty are paid. 

Other questions presented have been considered by us and we have found in 
them no justification for holding that the court erred in granting the writ. The 
petition for rehearing is denied. The opinion promulgated herein on November 
5, 1930, in which the same conclusion was announced as in this, is hereby with- 
drawn and this opinion substituted therefor. 

The judgment is affirmed. 

Callaway, C. J., and Ford, J., concur. 


cae ws and Galen, JJ., being absent, did not hear the argument and take no 
part in the foregoing decision. 
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REVERSION OF WAR RISK INSTALLMENTS 


By Fred. S. Knight 


Ordinarily, where an insured has made provision that the proceeds 
of his life insurance policy shall be payable’ to a designated beneficiary in 
monthly installments instead of a lump sum, such proceeds become the 
property of the named beneficiary on the death of the insured and the 
unmatured monthly installments on the death of the beneficiary are pay- 
able to his or her heirs. The Supreme Court of Tennessee in Eblen v. 
Jordan et al., 33 South Western (2d) 65; 76 Insurance Law Journal 730, 
recently decided that this rule was not applicable to war risk insurance 
and that the commuted value of the unmatured installments at the time 
of the death of the beneficiary, reverts to the estate of the insured and 
are payable to those entitled under the law of the state of the residence 
of the insured to take his personal property, ascertained as of the date 
of the death of the insured. 

A certificate of war risk insurance in the sum of $10,000 was taken 
out by Thomas R. Jordan on August 1, 1918, and his mother was desig- 
nated as beneficiary to the extent of $5,000, and his wife as beneficiary for 
the other $5,000. The insured died on October 11, 1918. The War 
Risk Bureau directed payment to the mother of the insured of the $5,000 
in 240 installments of $28.75 each. Such payments were made to the 
insured’s mother until her death on July 13, 1928. The commuted’ 
value of the unmatured installments, $2,904, was then paid to the admin- 
istrator of the estate of the insured. The fund was claimed by the 
children of the beneficiary as heirs at law, by her husband through his 
marital right, and by the widow and minor daughter of the insured by 
inheritance from the insured. The chancellor rendered a decree in favor 
of the widow and minor child of the insured. 

In affirming the decree of the lower court, the Supreme Court of 
Tennessee stated that war risk insurance is a special kind of statutory 
insurance in which the rights of the parties are made dependent upon the 
statutes and regulations in force, or afterwards adopted, and that the 
government did not become in the commercial sense an insurer for gain 
and could only be held to the extent it had expressly consented to be 





bound. ‘The court held that amendments or changes in the contract of 
insurance might result from subsequent acts of Congress enlarging or 
restricting the claims of beneficiaries even though made after the death 
of the insured, and that the beneficiary had no inalienable right to the 
proceeds. The court further held that the statute in force at the time of 
the death of the beneficiary, provided that the present value of the remain- 
ing unpaid monthly installments was to be paid to the estate of the insured. 

If the proceeds of yearly renewable term insurance, so far as they 
remain unpaid on the death of the beneficiary, are to revert to the estate 
of the insured, it seems possible that a claim will be made that such pro- 
ceeds are subject to inheritance tax on distribution to the insured’s heirs. 


NOTICE OF CANCELLATION 


That the custom of an agent to renew a policy upon its expiration 
without request for such renewal, did not constitute him an agent of the 
insured to accept cancellation and substitute a policy in another company, 
was recently held by the Supreme Court of Oklahoma in Insurance Co. 
of North America v. Burton et al., 294 Pacific 796; 76 Insurance Law 
Journal 756. 

On application of the plaintiff, one Hurt, an insurance agent, issued 
a fire insurance policy covering’ plaintiff's warehouse and thereafter and 
without further request, for several years issued renewals and delivered 
the policies to the plaintiff. However, the policy was cancelled for non- 
payment of premium on the renewal of September 26, 1925. On Septem- 
ber 26, 1926, plaintiff, who had apparently forgotten that the policy had 
been cancelled, asked the agent if the policy was not about to expire, and 
the agent to save plaintiff embarrassment, said that the policy was just out. 
Plaintiff then requested the agent to issue a policy in the sum of $2,500 
and attach a mortgage clause and deliver the policy to the mortgagee. The 
agent issued a policy in the National Fire Insurance Company but did 
not send it to the mortgagee. While the policy was still in his possession 
on November 5, 1926, the agent received a telegram from the insurance 
company directing him to cancel the policy. The agent marked the policy 
cancelled, and on the following day issued another policy for a like amount 
in the Insurance Company of North America. On November 7, the ware- 
house was totally destroyed by fire. Notice had not been given the plaintiff 
of the attempted cancellation. As he was unable to determine which 
of the companies was liable, plaintiff brought suit against both. Plaintiff 
testified that he did not believe he had ever told or requested the agent 
to keep the property insured, but that he expected the agent to write a 
new policy at the expiration of the old one, and that the agent had always 
done so. The trial court rendered judgment against both companies. 

On appeal the Supreme Court of Kansas held that the custom of the 
agent to issue a policy upon the expiration of the old policy, was not, In 
the absence of a specific request by the insured that the agent keep the 
property insured, sufficient to constitute him an agent of the insured to 
accept notice of cancellation. It was further held that as no notice ot 
cancellation had been given the insured as required by statute and the 
terms of the policy, the original policy had not been cancelled and the 
second policy was not in force at the time of the fire. 
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NEW YORK LIFE INS. CO. v. SEYMOUR et al. No. 5439. 
Circuit Court of Appeals, Sixth Circuit. Nov. 18, 1930. 
45 Federal Reporter (2d) 47. 
1. INSURANCE. 


Equity has jurisdiction of insurer’s suit for cancellation of policy on ground of 
fraud betore expiration of incontestable period. 

Since beneficiary under an incontestable policy might commence suit at 

law within limitation period to which insurer might plead fraud and there- 

by institute a contest, but might after expiration of limitation period dis- 

miss the suit and thereafter commence another one against which defense 

would not be available, there was no adequate defense at law necessary in 
order to defeat jurisdiction in equity. 

(For other cases, see Insurance, Dec. Dig. § 617.) 

2. INSURANCE. 

Incontestable clause of policy, as respects right to contest it on ground of 
fraud, took fresh effect at time policy came into force by reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE. 

Jurisdiction in equity of insurer’s suit for cancellation of policy on ground of 
fraud was not lost because of subsequent suit at law on policy. 

(For other cases, see Insurance, Dec. Dig. § 617.) 

4. INSURANCE. 

Equity jurisdiction is not lost if, after filing of bill, an adequate legal remedy 
becomes available. 

(For other cases, see Insurance, Dec. Dig. § 617.) 

Mack, Circuit Judge, dissenting in part. 

Appeal from the District Court of the United States for the Eastern Division 
of the Northern District of Ohio; Paul Jones, Judge. 

Suit by the New York Life Insurance Company against Mary J. Seymour and 
others. Decree of dismissal, and plaintiff appeals. 

Reversed and remanded. 

A. D. Baldwin, of Cleveland, Ohio (Wm. McE. Weldon, of Mansfield, Ohio, 
Garfield, Cross, MacGregor, Daoust & Baldwin, of Cleveland, Ohio, on the brief), 
for appellant. 

L. H. Beam, of Mansfield, Ohio, and H. A. Beckett, of Cleveland, Ohio (W. F. 
Voegele, of Mansfield, Ohio, and Cannon, Spieth, Taggart, Spring & Annat, of 
Cleveland, Ohio, on the brief), for appellees. . 

Before Denison and Mack, Circuit Judges, and Raymond, District Judge. 

DENISON, Circuit Judge. 

Seymour had a life insurance policy in the appellant company, issued in 1919. 
It contained the now common clause, by which, after two years, it should be incon- 
testable except for nonpayment of premium. Early in 1928 it lapsed, for such non- 
payment. Shortly thereafter, Seymour applied for its reinstatement under that 
clause of the policy which provided: 

“Reinstatement——At any time within five years after any default, upon written 
application by the Insured and upon presentation at the Home Office of evidence 
of insurability satisfactory to the Company, this Policy may be reinstated together 
with any indebtedness in accordance with the loan provisions of the Policy, upon 
payment of loan interest, and of arrears of premiums with five per cent interest 
thereon from their due date.” 

_ This application says that “for the purpose of inducing the company to re- 
instate said policy, I make the representations contained in my answers to the 
following questions:” These answers expressly stated that he was in the same 
condition of health as when the policy was issued, and that within the then past 
two years he had not had any illness, and had not consulted or been treated by 
any physician. The application concluded: “I hereby certify that the foregoing 
answers are full, complete and true, and agree that the Company, believing them to 
be true, shall rely and act thereon.” The reinstatement was effective as of Feb- 
ruary m4, 1928. Seymour died about sixty days later. The insurance company 
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claimed that the two representations above specified were false and fraudulent: and 
thereupon filed this bill in the court below against Seymour’s widow, who was 
beneficiary in the policy, asking that the policy be declared invalid because the 
reinstatement was procured by fraud, and praying that the policy be delivered up 
and canceled. Upon motion of the defendant, the bill was dismissed because there 
was an adequate remedy at law. In connection with the motion to dismiss, it was 
stated, and the court below accepted it as a fact, that after the filing of the bill, 
the beneficiary brought an action on this policy in-the state court of Ohio, and that 
this action had been removed by the insurance company to the court below. 

Upon the authority of Phoenix Mut. L. Insurance Co. v. Bailey, 13 Wall. 616, 
20 L. Ed. 501, and Cable v. Insurance Co., 191 U. S. 289, 24 S. Ct. 74, 48 L. Ea. 
188, it must be held that, except for the presence of the incontestable clause in such 
policy, a court of equity would not have the right to assume and try the issue 
whether the policy was fraudulently procured. The opinions in these cases are 
rested mainly upon the plaintiff’s right to try, before a jury, such a question of 
fraud. In the Bailey Case the fact that the remedy by the defense at law was 
under the control of the opposite party, and so might not be thought adequate, was 
not discussed in the opinion; but it was expressly said that there might be instances 
where, for peculiar reasons, equity would nevertheless have jurisdiction. The 
substance of the decision in the Cable Case is that the peculiar reasons there relied 
upon to get within the exception in the Bailey Case were not sufficient. Those 
circumstances were all, save one, immaterial here. The one was that the power 
of the other party, the plaintiff, to discontinue made the remedy by defense too 
contingent to be “adequate.” This point was necessarily overruled (page 309 of 
191 U. S., 24 S. Ct. 74, 78), as it was ruled by the Bailey Case. These Supreme 
Court opinions have established the law on that subject; and it must be accepted 
as the basis of decision in that type of case. 

[1] The policy involved in the Bailey Case did not have the incontestable 
clause; and, however long the beneficiary delayed.the suit at law, the assured’s 
fraud in the application continued to be a good defense, which, if shown, would 
defeat the action. Manifestly, with the incontestable clause, the situation is 
different; the beneficiary has only to wait until the specified time expires; and, to 
the suit then brought, the defense is not available. This presents a situation within 
the exception of the Bailey Case, and gives equity the right to take hold. So the 
C. C. A. of the Fourth Circuit held (by majority, in Jefferson v. Keeton, 292 F. 
53), and we agree. The dissenting opinion of Judge Woods is urged upon us as 
presenting the sounder view; but we think not. With all deference, the Bailey use 
seems to us to push to the limit the denial of an established ground of equitable 
jurisdiction, and the denial should be carried no further. When the principle upon 
which a decision depends is absent from a later case, the earlier one ceases to be 
controlling. Incidentally, it may be noted that the Bailey Case was decided before 
it had been developed that the “contest” which would bar the limitation must be 
by a pleading in a law suit. Rose v. Mutual Co. (C. C. A. 6) 19 F. (2d) 280. 
If it had been then assumed that the insurance company could make the contest by 
a notice and demand, and thus fix its right and satisfy the limitation, it would be 
easier to think of its remedy as “adequate”; but under the Rose Case the company 
can never make the defense unless its adversary moves. Unless limited by some 
state statute, the right of a plaintiff to take a voluntary nonsuit in a suit at law 
is absolute; the court cannot examine his motives. In the ordinary case at law, 
there is no established practice by which a defendant setting up a legal defense— 
or probably even an equitable one—can hold the suit in court against the plaintiff's 
wish. Hence a beneficiary under such an incontestable policy may commence a 
suit at law to which the defendant, within the limitation period, may plead fraud 
in the procuring of the policy, and may thereby institute a “contest”; but after 
this pleading, and after the limitation period expires, the plaintiff may dismiss the 
suit, and the next day commence another one against which this defense may not 


1See Jefferson Co. v. McIntyre (C. C. A. 5) 294 F. 886, 889; Lincoln Co. v. Peake (D. C. 
Mo.) 10 F. (2d) 366, affirmed (C. C.‘A. 8) 15 F. (2d) 303; Jones v. Reliance Co. (C. C. A. 4) 
11 F. (2d) 69; N. Y. Life v. Renault (D. C. N. J.) 11 F. (2d) 281; Philadelphia Co. v. Burgess 
(D. C. S. C.) 18 F. (2d) 599; Keystone v. N. Y. Life (C. C. A. 3) 19 F. (2d) 68; Mutual 
Life v. Dreeben (D. C. Tex.) 20 F. (2d) 394; Abraham Lincoln Co. v. Kleven (D. C. Mass.) 


33 F. (2d) 638; N. Y. Life v. Jensen (D. C. Neb.) 38 F. (2d) 524; Lincoln Co. v. Hammer 
CS: <- AS-B} SP EF. Cad) az, 27. 
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be available. To say that, under those circumstances, there is adequate defense at 
law, seems to us clearly wrong. The comment in the Cable Case (page 309 of 191 
U. S., 24 S. Ct. 74, 78), to the effect that the right to discontinue was not import- 
ant, referred to the ordinary situation, where a discontinuance left defendant in 
full possession of his defense. 

[2] The further specific question is as to the applicability of the incontestable 
clause to the reinstatement. There is nothing expressed on this subject in the 
policy or in the reinstatement papers. Clearly the original clause, with the original 
two-year limitation, cannot be literally reinstated in a case like this. It had per- 
formed its office, and this policy had been incontestable for several years before 
the lapse. Both by the proposal of the reinstatement application and by familiar 
principles of law, it must follow that fraud in obtaining the reinstatement would 
be a good defense to liability upon the contract so procured; and there must be a 
reasonable opportunity for the assertion of this defense. Nor, when we draw the 
conventional inference against the party drafting the contract, can we think it in- 
tended that the policy should be always contestable—without any time limit. We 
think the fair construction is that the incontestable clause took a fresh effect when 
the policy again came into force by the reinstatement, and that the right to contest 
because of fraud in the reinstatement would expire two years after that date. This 
conclusion cannot rest upon any precise language in the policy; but it is the 
reasonable inference as to what the parties intended by reinstating a policy con- 
taining this clause, and also providing, in effect, that liability should be defeated 
by showing fraud in the reinstatement application. This is held in Teeter v. 
United Life, 159 N. Y. 411, 54 N. E. 72, approved in Great Western v. Snavely 
(C. C. A.) 206 F. 20, 46 L. R. A. (N. S.) 1056; Mutual Life v. Dreeben (D. C.) 
20 F. (2d) 394. 

There remains the inquiry whether such a situation should require a court 
of equity to entertain such a bill, not to hear and decide the issue of fraud, but 
merely to furnish an anchor to windward while the litigation at law continues; 
and so that if the right to make the defense at law should be actually lost, then 
the court of equity might interfere. Something of this kind was done in Hoare v. 
Bremridge, L. R. 8, Ch. App. 22 (1812). Such a procedure cannot be satisfactory. 
If the law proceeding is in the same court which has equitable jurisdiction (or 
in two branches of the same court, as in the English case), the incidental difficul- 
ties are minimized; but that would very often not be the case. The equity suit 
might be in the federal court and the suit at law in the state court, or vice versa. 
The two courts might otherwise differ in jurisdiction. A suit at law could be 
brought in one court, discontinued and brought in another court, and, very likely, 
later in still another. The exercise of the jurisdiction of the equity court would 
not only be intermittent and evanescent, but would require it to supervise another 
court in an unknown way and for an unknown time.’ The only case found in the 
United States tending to support the English case is Crenshaw v. Looker, 185 
Mo. 375, 389, 84 S. W. 885, and the facts there make it inapplicable here. The 
contrary is expressly held or is implied in several of the cases, cited in Note 1. 

[3, 4] Thinking, as we do, that in the present case the court of equity acquired 
jurisdiction of the controversy when the bill was filed, it would be enough to say 
that the jurisdiction rightfully so acquired is not lost because a suit at law is 
later commenced. Equity jurisdiction is not lost if, after the filing of the bill, an 
adequate legal remedy becomes available (Dawson v. Kentucky, 255 U. S. 288, 296, 
41 S. Ct. 272, 65 L. Ed. 638), nor if the right to any equitable relief disappears 
(Clark v. Wooster, 119 U. S. 322, 7 S. Ct. 217, 30 L. Ed. 392). See also Liberty 
Co. v. Condon Bank, 260 U. S. 235, 244, 43 S. Ct. 118, 67 L. Ed. 232. However, 
we are not satisfied to rest the result on such fortuitous priority. The principles 
of jurisdiction involved lead, we think, to the conclusion that, under this type of 
incontestable policy, and while the right to make this defense at law remains 
subject to the control of the other party, a court of equity has the right to 


“It is suggested that a discontinuance could be prevented if the insurance company in its 
answer to the suit at law should plead the fraud and [under 274b of the Judicial Code, 28 USCA 
§ 398] ask the equitable relief of surrender and cancellation, thus barring a discontinuance. It 
is not clear that one may rightly ask, by answer at law, equitable relief which equity would not 
give him upon his own bill. 


A “nurse maid jurisdiction’—Professor Chaffee. 
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accept, hear, and decide the issue whether the policy was fraudulently procured: 
and the plaintiff, having invoked a jurisdiction which was ample, was not dis- 
cretionary but absolute, has a right to have that jurisdiction exercised, rather 
than abdicated or suspended. Cf. McClellan v. Carland, 217 U. S. 268, 281, 30 
S.Ct. 501, 54 L. ed: 762. 

The decree is reversed, and the case remanded for further proceedings consis- 
tent herewith. 

Mack, Circuit Judge, dissents to the extent of thinking that the equity suit 
should be suspended until the suit at law can be tried. 


HARVEY v. UNION CENTRAL LIFE INS. CO. No. 3027. 
Circuit Court of Appeals, Fourth Circuit. Oct. 21, 1930. 
Rehearing Denied Jan. 13, 1931. 
45 Federal Reporter (2d) 78. 
1. INSURANCE. 
Forfeitures are not favored by law in respect to insurance policies. 
(For other cases, see Insurance, Dec. Dig § 146[3].) 
2. INSURANCE. 

Ambiguous clauses in an insurance policy must be construed most favorably 
for insured. 

(For other cases, see Insurance, Dec. Dig § 146[3].) 

3. INSURANCE. 

In case of repugnant clauses in insurance policy, that favorable to insured 
must be adopted. 

(For other cases, see Insurance, Dec. Dig § 146[3].) 

4. INSURANCE. 

View most favorable to insured will be sustained in case of ambiguity in 
insurance policy provision. 

(For other cases, see Insurance, Dec. Dig § 146[3].) 

5. INSURANCE. 

Date from which extended insurance purchased by policy reserve began, was 
end of policy year from which insurance became effective, regardless of date of 
payment of premiums. 

Although failure to pay any annual premiums on date agreed resulted 
after 30 days’ grace in lapse of policy, however, insured thereby only for- 
feited right to keep policy alive and such lapse in no way avoided right 
to extended insurance, in accordance with provisions of policy therefor. 

(For other cases, see Insurance, Dec. Dig. § 367[3].) 

6. INSURANCE. 

Kequirement for payment of premium annually in advance on date before 
policy became effective was valid and binding agreement. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

7. INSURANCE. 

Whether dividends accruing on insurance policy should have been used by 
company to procure extended insurance held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

8. INSURANCE. 

Whether partial remittance of amount due on premium of insurance policy 
should have been applied to procure extended insurance /ield for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Soper, District Judge, dissenting. 

Appeal from the District Court of the United States for the Eastern Dis- 
trict of South Carolina, at Aiken; Ernest F. Cochran, Judge. 

Action by Rena Harvey against the Union Central Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Reversed. 

Randolph Murdaugh, of Hampton, S. C., for appellant. 
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Morris Lumpkin and Pinckney L. Cain, both of Columbia, S. C. (Thomas & 
Lumpkin, of Columbia, S. C., on the brief), for appellee. 

Before Parker, Circuit Judge, and Watkins and Soper, District Judges. 

Warkins, District Judge. 

In order to understand and determine the issues in this case, it is necessary 
to set out a detailed and somewhat lengthy statement of facts. Appellant was 
named as the beneficiary upon a policy of insurance issued by appellee upon the 
life of her father, Willie Lawrence Brant. The application was dated October 
22, 1918, was approved November 7, 1918 and the policy signed on November 9, 
1918. The policy provided for a premium of $151.60 to be paid annually on 
October 22. The first premium was paid on the date of the application, and a 
receipt, incorporated in and forming a part thereof, was issued by the company’s 
agent containing, inter alia, the following: 

“It is agreed and understood that if said application is received and is 
approved on the plan and for the amount applied for, by said company at its 
home office, the said applicant will be insured from the date of such approval 
subject to the terms and conditions of the policy contract of said company; 
otherwise, there will be no liability upon the part of the company,” etc. 

This application was made a part of the policy contract. The insured died 
on June 25, 1929, having paid all premiums up to the one falling due October 
22, 1928. Meanwhile he had procured on June 26, 1926, a loan of $700 and evi- 
denced the same by his policy lien note. He had also borrowed on October 22, 
1927, for the purpose of meeting the premium then due the sum of $94.22, evidenc- 
ing the same by his premium lien note. The aggregate amount due on October 
22, 1928 on these two notes, including interest, was $825.36. He defaulted in the 
payment of the 1928 premium. On that date the policy value in excess of the 
indebtedness was, excluding from consideration the dividend of 1928, $42.64, and 
it is admitted that this amount was applied by the company in accordance with 
the provisions of the policy to the purchase of extended term insurance for a 
period of 237 days. It is admitted further that an additional sum of $33.48 
accrued on the 1928 anniversary of the policy as an annual dividend. Appellant 
contends that this sum should have been applied to the purchase of extended 
term insurance upon the lapse of the policy, while appellee contends that it was 
payable only in cash. So far as the record shows, the company held this dividend 
and made no offer to pay it in cash until July 16, 1929, some weeks after the 
insured’s death. Meanwhile, on December 6, 1928, the insured was notified by 
the company through its state manager as follows: 

“You have a premium unpaid on policy #585106 of $151.60 less dividend of 
$33.48, leaving a net premium of $118.12 which was due October 22. 

“Because of the indebtedness on the policy we can only offer to accept a 
note for $180.51 which will leave a balance in cash of $31.83, plus interest on note 
of $5.65, making a total of $37.48. 

“Please let us hear from you and arrange a settlement to keep your policy 
in force. We inclose a note for your signature and trust it is convenient at 
this time to send us the cash necessary, also ask that you fill out and return the 
blank 356 inclosed.” 

This letter was followed by another letter from the home office, dated Jan- 
uary 15, stating that the policy had been allowed to lapse and urging the importance 
of continuing the policy. Again on February 2, the home office wrote the 
insured renewing the offer to make a new loan for $906 upon the payment of 
$37.48 in cash, stating that this arrangement would provide for the payment 
of the premium and include all other indebtedness on the policy and provide 
for all payments up to the following October. This letter contained the following 
paragraph: 

“If the policy is not reinstated, its present value, in excess of the indebtedness, 
will be applied to the purchase of extended insurance in accordance with the 
terms of the policy. This extended insurance will expire and the policy will be 
absolutely null and void on June 16, 1929.” 

Following this and other correspondence, the appellant on March 12 wrote 
the company as follows: 

“Inclosed you will find ck $40.00 amount asked with dividend to reinstate 
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W. L. Brant’s life insurance policy. Your letter to my father has just reached 
me and as you know I am trying to carry this for him. Please send Drs. certi- 
ficate to him at once.” 

This letter, with inclosures, was referred to the state manager of the company 
in South Carolina, who on April 18 wrote Mrs. Harvey, forwarding form for the 
completion of the transaction and requesting that the insured call on one of 
the company’s medical examiners. Following this, several letters were written 
by the company’s manager to Mrs. Harvey urging the completion of the trans- 
action. Thereafter the insured was examined by one of the company’s physicians 
who testified at the trial that he examined the insured on June 11, 1929, and 
reported on June 15, 1929, that he was not “a standard risk now.” 

Notwithstanding the above negotiations, the secretary of the company on 
June 24 forwarded to the insured an acknowledgment of a partial payment of 
interest on loan, stating: “Your remittance of $40.00 has been applied as partial 
payment of interest on the loan on your policy. There is a balance of $43.3 
payable.” Although this was signed in the name of the secretary, the assistant 
secretary of the company testified that this acknowledgment was made by the 
remittance clerk through error because of his failure to note that the policy 
was in a lapsed condition and that it was sent because it was the customary 
notice of the company acknowledging receipt of interest payments where the 
policy is in good standing. It must be observed, however, that previous acknowl- 
edgment of the receipt of the $40 had been made and that the check had been 
held pending negotiations for the reinstatement of the policy and that this receipt 
was made out and forwarded to the insured after the receipt of the medical 
examiner’s certificate which was forwarded under date of June 15 and at a time 
when the company had. in its hands all the data upon which to reinstate or deny 
reinstatement of the policy. 

It will be observed further that the evidence shows that with all the facts 
before it the company did not offer to return this $40 until July 25, one month 
after insured’s death, when the assistant secretary advised the appellant that 
the $40 was accepted under the condition that satisfactory evidence of good 
health should be furnished, and therein returned the amount by check which 
bore date July 3, 1929. The company had been notified of the insured’s death 
by letter of June 25, 1929. 

Briefly stated, the contention of the appellant at the trial was, and is now: 
First, that the effective date of the policy being November 7, the extended term 
insurance purchased by the admitted reserve of $42.64 ran for 237 days from 
that date and carried the insurance beyond the date of the death of the deceased; 
second, that the dividend accruing on the anniversary date of the policy in 
1928 in the sum of $33.48 should have been applied to the purchase of extended 
term insurance, thus carrying the policy forward for an additional period of 
approximately 186 days; third, that the company’s receipt and application of 
the $40 remittance to the reduction of the loan thereby increased the reserve 
on the policy to an amount sufficient to extend the insurance for an additional 
period of approximately 222 days, and that in any event there was a substantial 
question of fact as to the application of these amounts which the court erred 
in not submitting to the jury. 

Appellee contends: First, that the extended term insurance purchased by 
the $42.64 reserve ran from October 22 and expired on June 16; second, that the 
1928 dividend of $33.48 was payable under the terms of the policy only in cash; 
and, third, that the application of the $40 to the payment of interest on the loan 
was through error, without right, and that it cannot be held, therefore, to have 
reduced the loan or extended the term of its insurance. 

A further outlining of the facts in stating the provisions of the policy will be 
necessary, but will be more appropriately discussed in considering the law of the 
case. 

At the concusion of the testimony the trial judge sustained the contention 
of the appellee and directed a verdict in its favor. 

The appeal is based upon some fourteen exceptions, including subdivisions; 
but these may be comprehensively discussed under the three issues above set out 

[1-4] Preliminary to a dicussion of the specific issues involved, we call atten- 
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tion to the fact that an insurance policy, such as here under consideration, is a 
contract for life, that forfeitures are not favored by the law, and that ambiguous 
clauses should be construed most favorably for the insured, and that in case of 
repugnant clauses, that favorable to the insured must be adopted. And it is a 
fact universally recognized that policies of insurance are prepared by the com- 
panies and that if ambiguity exists in their provisions so that either one of two 
views may be reasonably adopted by the courts, that view will be sustained which 
is most favorable to the insured. First National Bank v. Insurance Co., 95 U. S. 
673, 24 L. Ed. 563; Moulor v. American Life Ins. Co., 111 U. S. 335, 4 S. Ct. 466, 
28 I. Ed. 447; Liverpool, etc., Ins. Co. v. Kearney, 180 U. S. 132, 21 S. Ct. 326, 45 
L. Ed. 460; Hunt v. Springfield, etc., Ins. Co., 196 U. S. 47, 25 S. Ct. 179, 49 L. Ed. 
382; Kelsey v. Union Central Life Ins. Co. (C. C. A.) 196 F. 195. 

Bearing these general principles in mind, we proceed to a discussion of the 
three main issues in the case. 

[5] 1. Anniversary date from which the extended insurance purchased by the 
policy reserve of $42.64 began. 

Three separate dates are mentioned in the policy. October 22 is definitely 
fixed as the date upon which annual premiums must be paid in advance. It was 
agreed, however, that the policy should not become effective until the application 
was approved by the company and the date of such approval is November 7. The 
policy itself was not signed by the company nor dated until November 9. The re- 
sult of the agreement between the parties was to require the insured to prepay his 
premiums sixteen days before receiving any benefit therefrom. It was an apparently 
somewhat insignificant and perhaps unforeseen hardship to which he became bound. 
In the matter of lapse it might have been serious, and if appellee’s contention is 
correct, it results in the tragedy of forfeiture. While giving full effect to the 
stipulation and the consequent liability of early lapse because of this agreement, it 
will nevertheless appear from a study of the application and of the policy that such 
a construction would do violence to the plainly expressed agreements of the par- 
ties. It will be observed that the word “lapse” as used in the policy is given a 
limited meaning. In article 8 it is provided that failure to pay any of the first 
three years’ premiums or installments thereof shall avoid and nullify the contract. 
It is further provided, however, that after three full years’ premiums have been 
paid, on failure to pay any subsequent premium the policy shall lapse and its value 
shall be applied as set forth in article 13. This article defines policy values and 
directs the manner of their application at the option of the insured. After pay- 
ment of three full years’ premiums, it is provided that the reserve value of the 
policy may, at the election of the insured, be used in any one of four ways pro- 
vided there is no indebtedness or advances on the policy. Automatically, if no 
option is exercised by the insured, the company is required to apply any policy re- 
serve value to the purchase of extended participating term insurance. 

[6] There can be no doubt under the decisions that the requirement to pay 
premiums annually in advance on October 22 was a valid and binding agreement. 
The minds of the parties definitely met upon that point, and there is nothing in 
the record to indicate that the insured was in any way misled. Failure to pay 
any annual premium on that date resulted, after thirty days’ grace, in lapse. This 
only meant, however, that thereafter the insured had forfeited his right to keep 
the policy alive by subsequent payment of premiums. To restore such right 
required reinstatement under the rules and regulations of the company. Such 
lapse, however, in no way avoided his right to extended insurance if entitled 
thereto under the other conditions of the policy. There are numerous cases, 
among them Wilkinson v. Commonwealth Life Ins. Co., 176 Ky. 833, 197 S. W. 557, 
6 A. L. R. 774; Davis v. Home Insurance Co., 125 §. C. 381, 118 S. E. 536; Halsey 
v. American Life Ins. Co., 258 Mo. 659, 167 S. W. 951; Schwartz v. Northern Life 
Ins. Co. (C. C. A.) 25 F. (2d) 555; Burner v. American Ins. Co., 221 Mo. App. 
1193, 300 S. W. 556; Stinchcombe v. New York Life Ins. Co., 46 Or. 316, 80 P. 
213; Stramback v. Fidelity Mutual Life Ins. Co., 94 Minn. 281, 102 N. W. 731, 
which hold that by agreement a policy may become effective and the policy year 
begin at a date prior to the approval of the application, or at the date of the actual 
issuance of the policy, or on a date on which the premium is actually paid. This 
was true in the case of Sellars v. Continental Life Ins. Co. (C. C. A.) 30 F. (2d) 
42. wherein application was made on July 18; the policy was dated August 7 but the 
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insured delayed acceptance of it, and it was not delivered to him until November 
19. During the interval Sellars had no insurance, but the policy, which had heen 
held in abeyance from the date of its execution, was finally accepted by the insured 
and it provided that after delivery to the insured it should take effect as of the 
date of August 7. It also provided that the insurance was granted for the term 
ending on August 7 and should be continued thereafter on the payment of the 
annual premiums on that date in every year during the continuance of the policy. 
It will be seen, therefore, that the effective date of the policy year was agreed upon 
as beginning August 7. In that case, as in a number of other decided cases, a 
special reason for accepting the policy as delivered was the fact that the insured’s 
age at the time of delivery would have called for a higher premium and perhaps 
would have excluded him from obtaining insurance at all. Johnson v. Mutual 
Benefit Life Ins. Co. (C. C. A.) 143 F. 950; McCampbell v. New York Life Ins, 
Co. (C. C. A.) 288 F. 465. 


In the case of Wilkie v. New York Life Ins. Co, 146 N. C. 513, 60 S. E. 427, 
which is greatly emphasized by counsel for appellee, the court based its decision 
upon the ground that it as clear under the terms of the policy that the parties 
intended to make the date of the payment of the premium the beginning of each 
insurance year. There was no stipulation as in the instant case that it should begin 
on the date of approval of the application. A review of the numerous authorities 
cited in appellee’s brief will disclose no case, nor do we think any can be found, 
of persuasive force, in which the mere provision for payment of premiums in ad- 
vance was construed to overcome the plain provisions of a policy that it should 
take effect on a subsequent date. Had the parties agreed that the policy should 
not become effective until approved but that if and when approved the insurance 
year should run from October 22, appellee’s contention would be sustained by the 
weight of authority. It has been held in numerous cases that where the effective 
date of a policy is agreed upon as the beginning of the policy year, such date must 
govern though the premium may not have been paid until a later date nor the 
policy delivered until such time. In the instant case the parties were at liberty to 
agree, as they did agree, upon the payment of the premiums in advance, and that 
the policy should not be issued or become effective until a later date. They might 
have agreed, as has frequently been done, that the policy should be issued or 
become effective at a date prior to the payment of the premium. Indeed, there is 
no reason, except as founded in the wise conduct of business, why an insurance 
company should not deliver a policy and let it become effective on a certain date 
and credit the payment of the premium for a period of six months thereafter. 
Its right to require payment in advance was no higher than its right to extend 
credit. In such case it is hardly conceivable that the insurance company would 
contend that the insurance year began at the time of the payment of the premium 
and ran one year from that date, in the face of the declaration of the policy that 
it ran from another date. It will be observed that the premium was an annual one, 
that it paid for one full year’s insurance and not for one year less sixteen days as 
contended for by appellee. 


A reference to the policy will clearly show that the date, October 22, related 
only to the day for paying premiums. In providing for tocontestabllity, article 21 
of the policy provides that it shall be incontestable after one year “from date of 
issue, except for non-payment of premium,” and certainly the policy was not issued 
until the application was approved by the company. In article 25 it is provided 
that the policy shall be avoided by the suicide of the insured “within one year.” We 
cannot conceive of the company’s asserting that this limited the time to one year 
from the date of the applic ition and the date of the payment of premium. The 
expression “policy year” or “end of the policy year’ is mentioned no less than 
three times in the policy, and there also appears the expression “on the anniversary 
of the policy.” This evidently refers to the anniversary of the birth of the 
policy which occurred on the approval of the application. It is true that option 1, 
article 14, of the policy states that the reserve value shall be applied to the exten- 
sion of this policy as participating term insurance “from the date to which pre- 
miums have been paid.” It does not state, however, that this shall be from the date 
on which premiums are paid or are required to be paid. Subscriptions to news- 
papers and periodicals are frequently required to be paid in advance, but when an 
annual subscription is thus paid, it is paid to the anniversary date from which 
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the subscription begins to run and not from the date on which payment was made. 
The same is frequently applied to other business organizations, social clubs, etc. 
Where dues are paid in advance, they are universally recognized as covering the 
period from which the privilege, for which payment is made, begins to run and 
not from the date of payment itself. We think it clear, therefore, that the date 
to which premiums were paid as provided in the policy was the end of the policy 
year from which the insurance became effective. 

“The case of Mutual Life Ins. Co. v. Hurni Packing Co., 263 U. S. 167, 44 
S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102, cited in appellee’s brief, is conclusive of 
this point. In that case the court held that it was competent for the parties to 
agree that the effective date of the policy should be one prior to its actual execu- 
tion and that that was what they did. A special provision of the application pro- 
vided that the applicant by request might have the policy antedated for a period 
not to exceed six months. This provided for his insurance at the age of forty- 
seven. Under this agreement the policy was issued as of August 23 and the insur- 
ance became effective from its date of issue, although it was not actually applied 
for until September 2 and not executed and delivered until September 7. The court 
held, in effect, that, although not delivered until a later date, the policy went into 
effect on the date agreed to by the parties as the effective date and not upon the 
later date upon which it was actually delivered. 

To the effect that an annual premium is intended to pay for one full year’s 
insurance, see Davis v. Home Ins. Co., supra, and cases therein cited. 

The case of McMaster v. New York Life Ins. Co., 183 U. S. 25, 22 S. Ct. 10, 
16, 46 L. Ed. 64, is clearly in point and is controlling. In that case the applica- 
tions, which were part of the policies, were dated December 12. The annual 
premium was fixed at $21, under the provision that on its payment and not 
before, the polices were to go into effect. The policies were issued on December 
18, but not actually paid for until December 26, at which time the policies were 
delivered. While there is involved a question of fraud on the part of the agent 
by having inserted a provision that the policy should take effect on the same 
date as the application and that annual premiums should be paid on that date, 
the court held that the effective date of the policy was December 18, the date 
when the policy was actually approved and issued, and the court said: 

“Taking all the provisions together, and granting that the words included 
December 12, 1894, nevertheless it would not follow that forfeiture could be 
availed of to cut short the thirteen months’ immunity from December 18, 1893, 
as the premiums had already been paid up to December 18, 1894.” 

This shows conclusively that the mere fact of paying an annual premium in 
advance will not operate to penalize the insured by shortening the term of 
insurance to less than one year from the agreed date upon which the policy 
becomes effective and from which the policy year begins to run. The court was 
in error in sustaining the contrary view and must be reversed. 

In view of this ruling a determination of the other issues becomes somewhat 
unnecessary and they will be discussed but briefly. 

2. Application of the 1928 dividend. 

Article 10 of the policy provides as follows: 

“Dividends. This policy shall participate in profits, as apportioned by the 
Directors. Beginning at the end of the first policy year, provided the second 
year’s premium is paid, dividends shall be declared annually during its con- 
tinuance.” 

Article 11 provides as follows: 


“Disposition of Dividends. Dividends may be withdrawn in cash; or applied 
to the payment of premiums; or applied to the purchase of paid-up participating 
additions to the policy; or left to accumulate with interest at three per cent., 
increased from surplus interest earnings as apportioned by the Directors, until 
the maturity of the policy, subject to withdrawal at any anniversary thereof. 

“Tf the owner of this policy shall not exercise any other option the dividend 
shall be applied, on the expiry of the days of grace, to the purchase of paid-up 
additions, except that if the policy shall lapse the dividend shall be paid in cash. 


_  “Paid-up additions are convertible into cash at any time at the request of the 
insured for amounts not less than the original dividends.” 
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Neither of these articles provides the manner in which dividends shall be 
apportioned nor the manner in which options shall be exercised. Article 10 does 
provide that the dividends shall be declared annually at the end of the first policy 
year. Article 13 provides that after three full years’ premiums have been paid 
the reserve value computed according to the American Experience Table of 
Mortality with interest may be used at the option of the owner in any one of 
four several ways. It further provides, “If, on failure to pay a premium, no option 
is exercised, such value shall be applied as provided in Option 1,” and this option 
as set out in article 14 is as follows: 

“Extended Insurance. Applied to the extension of this policy as participat- 
ing term insurance from the date to which premiums have been paid, without 
any further payment. (Table 1). The value of any paid-up additions will be 
used to increase the term of extension.” 

[7] From year to year the loan value of the policy had been increased by 
the building up of the policy reserve, and since the policy expressly stipulated 
that the dividend was payable at the end of the policy year, that is to say, 
November 7, this amount was available as part of the loan value of the policy. A 
significant fact is that the dividend in question was retained by the company for 
months without any offer to pay it in cash either before or after the expiration 
of the days of grace. Article 16 of the policy provides that in case of a loan 
or advances, failure to pay interest shall not avoid the policy until the total 
indebtedness and advances shall equal or exceed the loan value at the time of 
such failure. Whether we take the view that the dividend in question was used 
to increase the reserve of the policy or applied to extended term insurance, the 
result will be the same. It should be borne in mind also that at the time this 
dividend accrued the company held two policy lien notes, and even if the dividend 
should have been paid in cash, it was a creditor in possession with the right to 
apply the money to the reduction of the loan, and that it was its general duty 
to use whatever legal means were in reach to keep the policy alive. Certainly 
we think that the facts shown by the testimony are sufficient to require a sub- 
mission of this question to the jury, even if we should hold that the dividend was 
payable in cash. 

3. Application of the $40.00 remittance. 

[8] We have already referred to the facts controlling this transaction. While 
it is true that the assistant secretary of the company stated that the application 
of the $40 as a payment of interest on the loan was made by error, and while the 
negotiations up to the time of such application showed that it was held under 
instructions to be applied as a part of a scheme to reinstate the policy, it was not 
compulsory on the court or jury to adopt the testimony of the assistant secretary. 
Bearing in mind the obvious desire of appellant to keep the policy alive by what- 
ever means were necessary and the obligation of the insurer to do so, if legally 
possible, and further bearing in mind the retention of the application and of this 
remittance after the receipt of the medical examiner’s certificate without any notice 
being given of the rejection of the application for reinstatement, it might reason- 
ably be assumed by the company that the applicant would acquiesce in such appli- 
cation. Certainly no objection has been made by the applicant, and we think it 
should have been left to the jury to determine whether the application was binding 
or not. Hartford Fire Ins. Co. v. Garvin et al., 136 S. C. 307, 133 S. E. 29. 

Reversed. 

Soper, District Judge (dissenting). 


In this case there is no suggestion or suspicion that the insured was misled 
or entrapped by the conduct of the insurance company or by obscurity of the 
insurance contract. The plain fact is that he stopped paying the premiums upon 
his ordinary life participating policy, and hence in due time, the policy necessarily 
lapsed and the obligations of the insurer came to an end. On December 6, 1928, 
more than six months before the insured died, the company wrote the first of 
eleven letters, addressed either to the insured or the beneficiary, urging the 
reinstatement of the lapsed policy. The insured was told that unless action to 
this end was taken, the policy would expire on June 16, 1929; so that long before 
the controversy arose or could have been foreseen, the company placed the same 
interpretation upon the policy for which it now contends. 
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Whether that interpretation was correct is the only substantial question 
in the case, and in its determination, the parties stand upon an equal footing 
before the court except in so far as there is occasion to apply the rule that if 
a policy of insurance is so framed as to leave room for two constructions, it 
should be interpreted in the sense unfavorable to the insurer. If, however, the 
meaning is clear, it is of no significance that it is against the interests of the 
policy holder. It was really a trivial matter in this case that the policy took 
effect sixteen days after the first premium was paid. Had the insured died before 
the contract was approved by the company, no recovery could have been had 
because no policy existed. But he knew this fact when he paid the money. 
Having survived the interval, there was some slight advantage in the earlier 
maturity of the loan values of the policy; but if there had been no compensating 
advantage, the case would have been the same. Judge Parker has pointed out 
in Sellars v. Continental Ins. Co. (C. C. A.) 30 F. (2d) 42, 45, where the policy 
was antedated to secure a lower rate and the insured got less than nine months’ 
insurance for twelve months’ premium, that it is immaterial which party gets 
the better bargain. He said: “All of these considerations, however, are beside 
the point. Courts cannot make contracts for parties. They can only enforce 
the contracts which the parties themselves have made.” 

The insured failed to pay the premium due October 22, 1928, on that day or 
within thirty-one days thereafter, so that upon the expiry of the period of grace, 
the policy lapsed and the rights of the insured thereunder came to an end with 
two qualifications: (1) The insured had the right to reinstate the policy at any 
time within three years on evidence of insurability and payment of the sums due 
the company with interest. He failed to do so and we have no concern with 
this feature on this branch of the case. (2) The insured had the right to 
extended insurance for a period of 237 days. The controverted question is whether 
this period should run from October 22, 1928, the anniversary date for the pay- 
ment of premiums, or from November 7, 1928, the anniversary date of the appro- 
val of the policy; that is, until June 16, before the insured died on June 25, or 
until July 2d, after his death took place. 

The reasons advanced for the later date are easily stated: (1) It is pointed 
out that a provision of the policy provides that it shall be incontestable after one 
year from date of issue, except for nonpayment of premium. It is too plain for 
argument that the date here intended is the anniversary of Novembey 7, 1918, 
when the policy was approved. But this provision relates only to the feature of 
incontestability and has no reference to the term of extended insurance, or the 
date for the payment of premiums. 

(2) The policy contains a provision that it shall take effect when approved, 
that is, on November 7th, and hence it is contended that that date is meant by 
the several expressions “the end of the policy year,” “the anniversary of the 
policy,” etc., which occur in various parts of the contract. Assuming for the 
moment that this is true, it does not follow that the extended insurance runs 
from this date. There is no statement in the policy that the term of extended 
insurance shall run from the end of the policy year. It is admitted that the 
failure to pay the second or third premium within a period of thirty-one days 
from October 22d would have voided and nullified the policy. It is also admitted 
that the failure to pay any subsequent premium within the same period of grace 
would cause the policy to lapse whereupon proof of insurability would be 
required for reinstatement. If these serious consequences are to be reckoned 
from October 22d, it is not possible to contend that it is contrary to the spirit of 
the policy to reckon the term of extended insurance from the earlier date, even 
if November 7th be the end of the policy year. 


Indeed, one would expect, since the right to extended insurance arises only 
upon the lapse of the policy, to find that the term of extension should be reckoned 
from the same date as the lapse itself; and that such is the case is apparent 
from the terms of the policy. It is expressly said that when the policy lapses 
and no other option is exercised, the participating term insurance shall run 
“from the date to which premiums have been paid.” Of course the policy might 
have provided that the payment of premium on October 22d of any year would 
pay up the policy until November 7th of the succeeding year; but the irresistible 
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inference from the terms of the contract is that such a payment was intended 
to carry the policy only until the succeeding October 22d when the next premium 
would become due. The consequences of failure to pay the premium, viz., the 
voiding of the policy at the beginning of second and third years, and the lapsing 
in subsequent years, have been pointed out. The due date confessedly was 
October 22d, and the grace granted in the contract ran from that date. If the 
payment on any premium date kept the insurance in good standing until Novem- 
ber 7th, the voiding or lapsing of the policy and the period of grace would have 
been measured from that date. Since they are not so reckoned, the only reason- 
able conclusion is that each premium carried the policy for one year from the 
22d day of October. 

Moreover, the same result is reached if it is considered that the case turns 
on the meaning of the terms “end of policy year” or “anniversary of the policy,” 
for they also refer to October 22d. Thus it is provided that beginning at the 
end of the first policy year, if the second year’s premium is paid, dividends shall 
be declared annually; and that dividends may be withdrawn in cash or applied to 
the payment of premiums or to the purchase of paid-up additions to the policy; 
and that if the policy holder does not exercise any other option within the period 
of grace, the dividend shall be applied to the purchase of paid up additions. 
These provisions clearly show that the dividend is available to the policy holder 
on the day when the premium is due; and in this case the parties so understood 
them, for dividends were declared by the company and used by the insured in 
aid of payment of premiums as of October 22d during the life of the policy. 

If the conclusion is reached that the term of extended insurance expired 
before the insured died, the two additional minor grounds upon which the 
appellant relies present no difficulties. The appellant contends that if either of 
two sums, to wit, (1) the sum of $33.48, representing a dividend which accrued 
on October 22, 1928, or (2) the sum of $40 sent by the beneficiary to the company 
on March 12, 1929, to be applied to the reinstatement of the policy, had been 
applied to the reduction of the loan, the term of extended insurance would have 
reached beyond the policy holder’s death. The short answer is that the company 
did not so apply either sum, and was under no obligation to do so. The facts 
are that thirteen days after the expiration of the days of grace, to wit, on 
December 6, 1928, the agent of the company wrote to the insured calling attention 
to his failure to pay the premium on October 22d and urging him to take steps 
to reinstate the policy. He was told the amount of the net premium, due on 
October 22d, after deducting the dividend of $33.48, and it was suggested, doubtless 
because such was the practice of the insurer, that the dividend might be used 
as part payment of the premium. The insured made no response. Three sub- 
sequent letters on the same subject were written him by the company in all of 
which he was urged to take steps to reinstate the policy. Finally, on March 
12, 1929, the beneficiary of the policy sent to the company a check for $40 to be 
used with the dividend to reinstate the policy, and accordingly this matter was 
referred to the company’s representative at Spartansburg, S. C. Considerable 
delay ensued, and again the company in a series of seven letters, extending from 
April 13, 1929, to June 13, 1929, urged the insured to take the necessary steps for 
medical examination and reinstatement of the policy before it was too late. 
Numerous references in these letters show beyond any possibility of dispute 
that it was the understanding of both parties that the company was to hold not 
only the dividend of $33.48, but also the additional cash sum of $40 and use 
them to reinstate the policy in full effect. The medical examination was finally 
held and the unfavorable report of the physician was mailed on June 15, 1927, 
and received by the company’s representative at Spartansburg on the following 
day. It was sent by him on June 17th to the home office of the company in 


Cincinnati, Ohio, where in the ordinary course of the mail, it could not have 
been received until June 19th. 


Thus it appears that the dividend was retained by the company for a par- 
ticular purpose at the express direction of the insured; and that the term of 
extended insurance expired on June 16, 1929, through no fault of the company 
before it was ascertained that the purpose could not be affected. On June 25, 
1929, the insured died, and shortly thereafter, the beneficiary was requested to 
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furnish evidence of the appointment of a representative of the estate so that 
the company might pay him the dividend. These facts precluded the inference 
that the company used or should have used the dividend to lengthen the term 
of extended insurance. 

Nor is there any reasonable ground to believe that the sum of $40 was 
applied by the company to the payment of the interest on the loan. The basis 
of the contention is a letter of June 24, 1919, from an official in the home office 
to the insured stating that the remittance of $40 had been applied to the interest 
on the loan. The occasion for the letter was the fact that an indebtedness was 
due by the insured on June 26th. The insured died on June 25th, and the letter 
in the course of the mail did not reach his home until after his death. Confining 
its attention to these facts, a jury might well have held that the money had been 
so applied. But other uncontradicted evidence shows that the letter was written 
in mistake by one who did not know that the policy had expired; and when we 
also take into consideration that another department of the company had already 
been informed that the policy holder was no longer an insurable risk, we are 
compelled to believe that the company did not knowingly divert the money from 
the authorized purpose, and use it to revive a policy already dead. Had a jury 
decided otherwise, the verdict would necessarily have been set aside. Hence 
there was no issue for its determination. 

The rulings of the District Judge seem to have been correct in all respects. 


v. COTTON STATES FERTILIZER CO. No. 6001. 
Circuit Court of Appeals, Fifth Circuit. Dec. 8, 1930. 
45 Federal Reporter (2d) 388. 


HULSEY 


1. INSURANCE. 

Assignment of life policy to creditor conveyed full title, regardless of pro- 
vision in note respecting deposit of policy as collateral security. 

The assignment was to effect that for value received, insured transfer- 
red, assigned, and set over absolutely unto named creditor all right, 
title, and interest in contract issued by life insurance company on life of 
debtor and all benefit and advantage to be derived therefrom. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

2. INSURANCE. 

Note referring to life policy as collateral must be considered as mere memor- 
andum without legal effect of modifying assignment of policy to creditor (Civ. 
Code Ga. 1910, § 2498). 

(For other cases, see Insurance, Dec. Dig. § 222.) 

Appeal from the District Court of the United States for the Middle District 
of Georgia; Bascom §. Deaver, Judge. 

Interpleader by the Atna Life Insurance Company against John M. Hulsey, ad- 
ministrator of the estate of Ansley A. Reese, deceased, and the Cotton States Fer- 
tilizer Company. Decree for defendant last named, and defendant first named ap- 
peals. 

Affirmed. 

Fred L. Brewer and G. Fred Kelley, both of Gainesville, Ga., for appellant. 

T. Baldwin Martin, of Macon, Ga. (Martin, Martin, Snow & Gillen, of 
Macon, Ga., on the brief), for appellee. 

Before Bryan, Foster, and Walker, Circuit Judges. 

Foster, Circuit Judge. 

In this case the facts are undisputed. In April, 1927, Ansley A. Reese was 
indebted to the Southern States Fertilizer Company, appellee, in the amount of 
$3,949.37, and on April 7th of that year he executed an assignment of a life insur- 
ance policy to it, which, omitting immaterial parts, was as follows: 

“For value received, I hereby transfer, assign and set over absolutely unto 
Cotton States Fertilizer Company (as its interest may appear), all my right, title 
and interest in Contract No. N488-480 issued by the AZtna Life Insurance Company, 
of Hartford, Conn., on the life of Ansley A. Reese, and all benefit and advantage 
to be derived therefrom.” 


At the same time he executed a promissory note, due October 1, 1927, for the 
amount then owing and bearing 8 per cent. per annum interest. The note was evi- 
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dently made out on a printed form of pledge note and contains provisions matur- 
ing the debt in the event of bankruptcy, waiving homestead and other exemptions, 
and giving the holder the right to sell securities pledged. It occupies four pages 
of the printed transcript. It is unnecessary to quote it in full, except a part, 
follows: 

‘* * * Having deposited herewith as general collateral security for the pay- 
ment of this note and any and all other liability, direct or indirect, joint or sey- 
eral of the undersigned or either of them, to the payee or holder hereof, already 
existing or which may hereafter arise, and whether due or not due, the following 
property, viz: Assignment of Life Insurance Policy as follows: Number N488—480 
in the Attna Life Insurance, Hartford, Conn., for $5,000.00.” 

The note was never paid, but was renewed when necessary. Reese died on 
April 13, 1930. By that time appellee had paid premiums on the insurance policy 
amounting to $553.96, which, together with accrued interest, left the amount owing 
to appellee at $5,093.97. Both appellee and appellant claimed the proceeds of the 
policy. The insurance company filed a bill of interpleader and deposited the 
amount in court. Construing the note and the assignment together, the District 
Court reached the conclusion that the assignment vested full title in appellee and 
entered a decree accordingly. 

It is contended by appellant that the language of the note should be given 
preference; that the part above quoted shows that the policy was merely pledged 
as collateral security; that therefore the policy should be paid to the administrator, 
in order to settle the estate and provide the widow with a year’s support, which 
she would be entitled to under the law of Georgia in preference to a mere pledgee. 

Appellee contends that the assignment vested full title to the policy in it to the 
extent of the debt and it is not affected by the reference to it in the note. 

[1,2] It would be useless to review the authorities cited by appellant to the ef- 
fect that title to property pledged as collateral security vests in the administrator as 
that question is not presented in this case. The assignment was valid and complete. 
It is clear that Reese intended to convey full title to appellee by the assignment, 
in payment of his existing debt. It was not necessary to mention the assignment 
in the note in order to vest title in appellee, and it must be considered as a mere 
memorandum not having the legal effect of modifying the terms of the assignment. 
Georgia Civ. Code 1910, § 2498: Sprouse v. Skinner, 155 Ga. 119, 116 S. E. 606; 
— Citizens’ & Southern Bank (Ga. Sup.) 154 S. E. 267. 

Affirmed. 


as 





ZETNA LIFE INS. CO. v. GALLAWAY. No. 5757. 
Circuit Court of Appeals, Fifth Circuit. Dec. 15, 1930. 
45 Federal Reporter (2d) 391. 
INSURANCE. 
Evidence showed death of insured was caused by “accidental means” within 
life policy. 

It was contended death was not caused by accidental means, because 
insured as reasonable man ought to have anticipated that third person 
would kill him because of alleged attempt to become criminally intimate 
with such person’s wife. The evidence, however, sustained trial court’s 
conclusion that insured obeyed warning and stayed away from such 
person’s premises, and that insured had not been guilty of wrongful 
conduct alleged. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from the District Court of the United States for the Eastern District 
of Texas; W. Lee Estes, Judge. 

Action by Mrs. Lottie Gallaway against the A®tna Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 
Affirmed. 
Harry P. Lawther, of Dallas, Tex., for appellant. 
John R. Arnold and J. W. McDavid, both of Henderson, Tex., for appellee. 
Before Bryan and Foster, Circuit Judges, and Hutcheson, District Judge. 
Bryan, Circuit Judge. 
This is an appeal from a judgment in favor of appellee, the beneficiary of 
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a life insurance policy, for double indemnity which was recoverable in the event 
the death of the insured should result from bodily injury “effected solely through 
external, violent and accidental means.” 

The insured was shot and killed intentionally by Morgan Compton, and his 
death was therefore caused by external and violent means; but appellant denies 
that such death was shown to have been caused by accidental means, because, 
as it contends, the insured as a reasonable man, ought to have anticipated that 
Compton probably would kill him. To sustain that defense, appellant offered 
evidence tending to prove that the insured attempted, though without accom- 
plishing his purpose, to become criminally intimate with Compton’s wife; and 
visited her at her home after Compton in a jealous rage had warned him not to 
do so. The insured had been Mrs. Compton’s family physician for many years, 
and it was shown by undisputed evidence that just prior to and at the time of 
the killing her mind was unbalanced, and that she had recently been in an 
asylum for the insane. Compton received his information of the wrong com- 
plained of only from his wife. In an {nterview between them, the insured 
denied to Compton the charge of wrongful behavior, and, according to evidence 
for appellee, did not, after receiving the warning above mentioned, call on or 
visit Mrs. Compton at her home or elsewhere. About two weeks after the inter- 
view, Compton stopped the insured as the latter was driving along a road on his 
way to see a patient, and shot him to death with a pistol, claiming at the trial of 
this case as sole justification therefor an alleged admission and statement by 
the insured, to the effect that the latter had visited Mrs. Compton since he 
had been warned never to do so again, and would go to see her at the Compton 
home whenever he wanted to in the future; and then asked, “What are you 
going to do about it?” 

The District Judge, before whom the case was tried by written stipulation 
waiving a jury, in an opinion prepared by him, after assuming, but not deciding, 
that the insured as a reasonable man should have anticipated that Compton 
would kill him if the warning not to visit the Compton home should be dis- 
regarded, stated that he believed from the evidence that the insured obeyed the 
warning and stayed away from Compton’s premises, and also that he did not 
believe the insured had been guilty of the wrongful conduct alleged against him. 
The evidence and circumstances abundantly sustain these conclusions. The denial 
and conduct of the insured under very trying circumstances were those of a 
man who was innocent of any wrongdoing. The evidence for appellee was 
sufficient to disprove the admission which Compton claimed was made. And it 
is almost inconceivable that the insured, who was unarmed, would have made 
the boastful and defiant statement attributed to him by Compton, who with 
pistol in hand was threatening to kill him. The trial judge was fully justified by 
the evidence and circumstances in rejecting Compton’s testimony that such state- 
ment was made by the insured. 

The judgment is affirmed. 


BROTHERHOOD OF RAILROAD TRAINMEN vy. BENSON et 
District Court, D. Minnesota, Fifth Division. Dec. 11, 1930. 


al. 
45 Federal Reporter (2d) 421. 

1. INSURANCE. 

Beneficiary under benefit insurance certificate acquires no vested interest, 
but has mere expectancy which may be defeated by insured’s acts. 

(For other cases, see Insurance, Dec. Dig. § 783.) 
2. INSURANCE. 

Rights and liabilities of parties to benefit insurance contract become fixed on 
death of insured member. 

(For other cases, see Insurance,-Dec. Dig. 793.) 
3. INSURANCE. 


Insured member has absolute right to change beneficiary named in benefit 
certificate, subject to restrictions of contract, including by-laws, constitution, and 
certificate. 


(For other cases, see Insurance, Dec. Dig. § 780.) 
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4. INSURANCE. 


Insured must change beneficiary under benefit certificate, in manner pointed 
out by contract, and material deviation will ordinarily invalidate transfer. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 
5. INSURANCE. f ; 7 

Where benefit society has waived strict compliance with rules as to change 
of beneficiary and issued new certificate, original beneficiary cannot complain 

(For other cases, see Insurance, Dec. Dig. § 784[6].) 
6. INSURANCE. 

If it is beyond power of insured to comply literally with regulations as to 
change of beneficiary, equity will treat change as legally made. 

(For other cases, see Insurance, Dec. Dig. §784[1].) 
7. INSURANCE. . as 

If insured has followed laws of benefit association, and done all in his power 
to change beneficiary, before his death equity will treat certificate as issued. 

(For other cases, see Insurance, Dec. Dig. § 784[2].) 
8. INSURANCE. 

Unexecuted intent to substitute new beneficiary is not equivalent to actual 
substitution, even though certificate is delivered to intended beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 
9. INSURANCE. 

Where insured and insurer have contracted for particular method of chang- 


ing beneficiary, court cannot make new contract or waive requirements which 
insurer had not waived. 


(For other cases, see Insurance, Dec. Dig. § 784[1].) 
10. INSURANCE. ‘ 

Holder of benefit insurance certificate held to have substantially complied 
with requirements of constitution with reference to changing beneficiary. 

Constitution provided that member desiring to transfer certificate 
should fill out transfer on certificate; but also provided that, if certificate 
had been lost or destroyed or member could not obtain possession, new cer- 
tificate might be issued on presentation of affidavit. Member forwarded 
affidavit to proper officer, stating desire to have beneficiary changed, and 
member’s ignorance of whereabouts of original certificate. Transfer was 
not made, but printed form of application was sent member, differing in 

no material particular from affidavit made, except that it contained waiver 

of rights under original certificate. Member died before receiving such 

blank application. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 

11. INSURANCE. 

Benefit insurance certificate on life of husband living in Washington, naming 
wife as beneficiary, is not community property so as to preclude husband from 
changing beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 783.) 

Bill of interpleader by the Brotherhood of Railroad Trainmen against Lenora 
Benson and Chester Benson. 

Decree for defendant Chester Benson. 

Baldwin, Baldwin, Holmes & Mayall, of Duluth, Minn., for defendant Lenora 
Benson. 


McClearn & Gilbertson, of Duluth, Minn., for defendant Chester Benson. 
SANBORN, District Judge. 


The facts stated in the stipulation constitute the findings of fact in this case. 
Briefly stated, the essential facts are these: 

Elmer C. Benson was, at the time of his death, the holder of a beneficiary cer- 
tificate of the plaintiff issued to him on December 29, 1916. The certificate recited 
that he was a member of Spokane Lodge, No. 307, and was “entitled to all the 
rights, privileges, and benefits of membership, and to participate in the beneficiary 
department Class B of said Brotherhood to the amount set forth in the Constitu- 
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tion thereof,” which in the event of his death should be paid to Lena Benson, his 
wife, if living. 

On September 8, 1925, H. R. Peery, the secretary and treasurer of Trainmen’s 
Lodge 307 of plaintiff, Spokane, Wash., wrote this letter to A. E. King, general 
secretary and treasurer of the plaintiff's Grand Lodge at Cleveland, Ohio: 


“Sept, 8, 1925 
“Mr. A. E. King, Cleveland, Ohio. 

“Dear Sir and Brother, Elmer C. Benson this lodge now at Edgecliffe Sani- 
torium this City states that his Ben. Cert. is made payable to his wife from whom 
he has applied for a divorce and who has left him some time ago and he does 
not know where she is now and he wishes to make a transfer of his Policy to his 
3rother Alfred C. Benson a Minor and living with his Mother at Gary Minn. 

“J will visit Bro. Benson Friday 11th and have arranged for him to make an 


affidavit that his Ben. Cert. is not in his possession and that he does not know 
where is and wishes to make transfer as stated. 


“If this is legal and proper and you can accept the request for transfer thus 
and will advise us to that effect, we will forward affidavit. If not will you please 
forward necessary blank for this use. 

‘Brother Benson’s condition is such that we will have to work fast if transfer 
is made as he wishes. 

“Yours Fraternally, H. R. Peery, 
“SR Sa 

On the 11th day of September, 1925, Elmer C. Benson made the 
affidavit : 

“TI, Elmer C. Benson, member Spokane Lodge 307 Brotherhood Railroad 
Trainmen owner Beneficiary Certificate “B” Class number unknown, same being 
payable at death to my wife Leonora Benson, and said Certificate not being at this 
time in my possession, and knowing not of the whereabouts of same, wish to make 


following 


application for a new Certificate and also make transfer in my Beneficiary to my 


Brother Chester Benson, residing at Gary, Minnesota.” 


The affidavit and letter were mailed to the plaintiff on the dates they bear and 
received in due course of the mails and prior to the death of Elmer C. Benson. 
Upon their receipt, they were retained, but no transfer was made upon the books of 
the Grand Lodge, and no new certificate was issued. A printed form of application 
used by the lodge in cases where a new certificate was desired by the insured, with 
change of beneficiary, was mailed to Elmer C. Benson for execution. This applica- 
tion was partially filled out, and was in the following words: 


“Application for New Certificate Where Original Is In 
Possession of Another Party 
“State of ————, County of ————, ss. 


“E. C. Benson, being first duly sworn upon oath deposes and says that he is a 
member in good standing at Spokane Lodge No. 307, Brotherhood of Railroad 
Trainmen, located at Spokane, Wash., that as a member of said Brotherhood on, 
to-wit: Dec. 29th, 1916, there was issued to him by the Grand Lodge of said 
Brotherhood, beneficiary certificate, No. B 56095, Class B, with benefits payable 
to Lena his wife; that said certificate was given to his wife for safe keeping; that 
he now wishes to transfer said certificate and name a new and different beneficiary 
but his said wife refuses to relinquish possession of the said certificate and he is 
therefore unable to make said transfer on said certificate as required by the Con- 
stitution and General Rules; that he hereby requests that the said certificate be 
cancelled and requests the Grand Lodge to issue to him a new certificate, in Class 
B, in the place and stead of the certificate above mentioned, and hereby agrees, 
that upon the issuance of such new certificate the said original certificate shall be 


thereby cancelled and the said Grand Lodge be released and discharged from any 
and all liability on account of the same; that he further desires and requests that 
such new certificate shall be written payable to his ——— and hereby 
reaffirms all the answers to all the questions in the original application for said 


certificate No. B 56095 Class B, and agrees that said answers constitute a part of 
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this application, and if any of them are false, incomplete or misleading, that any 
certificate issued on this application shall be void from its issuance. ; 


“Subscribed and sworn to before me this day of ——————__. 192 
“TSeal] : 

Elmer C. Benson died on September 18, 1925, and before the form of applica- 
tion mailed him by the Grand Lodge had reached him. Both Lenora Benson 
and Chester Benson made claims to the proceeds of the certificate, and the 
plaintiff thereupon filed its bill of interpleader and deposited the amount due in 
court for the benefit of whoever might be found to be entitled to it. 

The constitution of the plaintiff, among other things, provided: 

“Sec. 60. In case a beneficiary certificate has been lost or destroyed, or the 
member to whom it has been issued cannot obtain possession thereof, a new 
beneficiary certificate may be issued by the General Secretary and Treasurer on 
presentation of an affidavit from the member fully setting forth the loss or 
destruction of the certificate issued to him, or his inability to obtain possession of 
the same, and releasing and discharging the Brotherhood from any and all liability 
thereunder.” 

“Sec. 62. Any member desiring to transfer his beneficiary certificate shall 
fill out the printed transfer on the certificate and sign his name thereto, and 
send the same to the General Secretary and Treasurer, through the secretary 
of a lodge of the Brotherhood. All transfers of beneficiary certificates shall be 
made upon the books of the Grand Lodge under the direction of the General 
Secretary and Treasurer, and any and all transfers made in any other manner 
shall be null and void. It shall be the duty of the General Secretary and Treas- 
urer, immediately upon its receipt, to certify to such transfer in the form pro- 
vided therefor in the certificate.” 

The claim of Lenora Benson is that no transfer or change of beneficiary had 
been made in accordance with the constitution of the plaintiff, and the claim 
of Chester Benson is that a valid transfer or change of beneficiary had been 
made in his favor. He also claims that, even if it be found that what was done 
by Elmer C. Benson prior to his death did not have the effect of constituting him 
the beneficiary or transferee of this insurance, no one could complain except the 
the plaintiff, and that, by filing its bill of interpleader, it waived the require- 
ments of its constitution. 

There are certain rules of law with respect to mutual benefit insurance which 
are well settled: 

[1]. I. The beneficiary named in the certificate acquires no vested interest 
in the contract of insurance during the lifetime of the insured, and has a mere 
expectancy, which may be defeated at any time by the act of the insured member. 
Supreme Council of Royal Arcanum y. Behrend, 247 U. S. 394, 38 S. Ct. 522, 62 
L. Ed. 1182, 1 A. L. R. 966; Schoenau v. Grand Lodge, 85 Minn. 349, 88 N. W. 
999; Supreme Conclave v. Cappella (C. C.) 41 F. 1. 

[2] II. The rights and liabilities of all parties to the contract become fixed 
upon the death of the insured member. Hughes v. Modern Woodmen, 124 Minn. 
458, 145 N. W. 387; Shuman v. Ancient Order, 110 Iowa, 642, 82 N. W. 331; 
Modern Woodmen v. Little, 114 Iowa, 109, 86 N. W. 216; Fink v. Fink, 171 
N. Y. 616, 64 N. E. 506. 

[3] III. The insured member has the absolute right to change the beneficiary 
named in his certificate, subject to any restrictions contained in his contract, 
which, of course, includes the by-laws, constitution, and certificate. Supreme 
Council of Royal Arcanum v. Behrend, supra; Delaney y. Delaney, 175 Ill. 187, 
51 N. E. 961; Schoenau v. Grand Lodge, supra; see note to Union Central Life 
Ins. Co. v. Buxer, 49 L. R. A. 737. 


[4] IV. In changing the beneficiary, the insured is required to do it in the 
manner pointed out by his contract, and a material deviation from the prescribed 
course will invalidate the transfer. This rule is subject to the following excep- 
‘tions, which are thus stated in Vanasek v. Western Bohemian Fraternal Ass’n, 
122 Minn. 273, 279, 142 N. W. 333, 336, 49 L. R. A. (N. S.) 141, Ann. Cas. 1914D, 
1123: 

[5] “(1) Where the society has waived strict compliance with its own rules, 
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and in pursuance of a request of the insured has issued to him a new certificate 
in which the beneficiary is changed, the original beneficiary cannot complain 
that the course indicated by the regulations was not pursued. 

[6] “(2) If it is beyond the power of the insured to comply literally with the 
regulations, a court of equity will treat the change as having been legally made. 
As an example of this exception a case is cited where the insured had lost his 
certificate and was thus unable to comply with the requirement that it be sur- 
rendered. 

[7] “(3) If the insured has pursued the course pointed out by the laws of 
the association, and has done all in his power to change the beneficiary, but 
before the new certificate is actually issued he dies, a court of equity will decree 
that to be done which ought to be done, and act as though the certificate had 
been issued.” 

See, also, Supreme Conclave v. Cappella, supra. 

[8] An unexecuted intent to substitute a new beneficiary is not equivalent 
to an actual substitution, even though the certificate is delivered to the intended 
beneficiary. Vanasek v. Western Bohemian Fraternal Ass’n, supra, and cases 
cited. 

[9] The main difficulty which the courts have had is not in ascertaining the 
rules of law applicable, but in applying them to the facts of a particular case. It 
must be kept in mind that, while there should be great liberality in making 
effective an intended change of beneficiary, where an insured and an insurer have 
contracted for a particular method for bringing about a change or transfer, the 
court has no power to make a new contract for them, and cannot waive material 
requirements which the insurer has itself not waived prior to the death of the 
insured. 

In this case it is apparent, from what has been said, that Mrs. Benson, the 
original beneficiary, had no vested rights in the certificate in question; that the 
deceased had the right to change his beneficiary at any time during his life by 
a substantial compliance with the rules of the plaintiff; that no act of the plaintiff 
after the death of the insured can affect the rights of the beneficiary in the 
original certificate. 


[10] Section 62 of the constitution of the order evidently refers to the 
method by which transfers of original certificates of membership in the order 
can be made. Section 60 relates to the method of procuring a new beneficiary 
certificate when the original is not in the possession of the member. This 
section, it is true, says that “a new beneficiary certificate may be issued,” but, 
since the member has a right, unless prohibited, to change the beneficiary, and 
since, in the absence of the original, he never could indorse the transfer upon it, 
and sjnce the printed form sent by the secretary and treasurer of the Grand 
Lodge clearly recognized the right of the insured to a new certificate naming a 
new beneficiary, it is clear that the issuance of the new certificate was more 
than a matter of discretion. The deceased could not have complied with section 
62. He did not have the original certificate, and it was out of his possession. He 
was unable to indorse any transfer upon it or to send it to the secretary and 
treasurer of the Grand Lodge, and therefore he could not require that official 
to record the transfer, as provided by section 62. The letter of the secretary of 
the local lodge shows that the deceased told him of his wish to transfer his 
insurance to his brother. He states that he will have the insured make an 
affidavit, and directs that, if this is not enough, the necessary blank to accomplish 
the insured’s purpose be sent. The affidavit of the insured is clearly an attempt 
by him and the local secretary, not to comply with section 62, but with section 60. 
The insured states that the certificate payable to his wife is out of his possession; 
that he wishes a new certificate, and makes transfer of his beneficiary to his 
brother, Chester Benson. It is safe to say that, had the new certificate been 
issued by the secretary-treasurer of the Grand Lodge, payable to Chester Benson, 
as requested, his rights as beneficiary could never have been successfully con- 
tested. See Supreme Council of Royal Arcanum v. Behrend, supra. Had the 
local secretary used the printed form for the issuance of a new certificate with 
change of beneficiary, instead of the affidavit of September 11th, Benson would 
have complied with section 60, and, even if the Grand Lodge had neglected to 
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issue the new certificate prior to his death, the new beneficiary would, in equity, 
have been entitled to the proceeds of the insurance. Hughes v. Modern Wood- 
men, 124 Minn. 459, 145 N. W. 387. In that case, the court said (page 463 of 
124 Minn., 145 N. W. 387, 389): 

“The cases already cited show that if the precedent conditions had been so 
far performed that the association ought to have completed the change, or with 
proper diligence could have done so, that the courts will consider the change 
as having been effected.” 

The printed form forwarded to the insured by the secretary and treasurer of 
the Grand Lodge, except in detail, differs in only one particular, required by th¢ 
constitution, from the affidavit furnished. The affidavit contains no waiver by 
the insured of his rights under his original certificate. If that be considered 4 
matter of substance, it probably defeats the intention of Elmer Benson with 
respect to a change of his beneficiary, since it is something which could have 
been made a part of his affidavit of September 11th. If it is not a matter of 
substance, but a matter of form merely, it should not defeat his purpose. 

I am unable to convince myself that the insured did not substantially comply 
with the requirements of the constitution with reference to obtaining a new 
certificate naming a new beneficiary. The original certificate was merely evi- 
dence of the rights of the member and the rights of his designated beneficiary 
to share in the benefit fund in case of his death. He was not requesting 
additional insurance, but simply new evidence of his old insurance, showing a change 
of beneficiary. The issuance by the plaintiff of a new certificate, as requested, 
would have wiped out all liability under the old certificate. See Supreme Council 
of Royal Arcanum v. Behrend, supra. In Supreme Conclave v. Cappella, supra, it 
is pointed out that the law does not require the impossible. It can be as truthfully 
said that it does not require that which is futile. The insured, on his deathbed, after 
having consulted with the secretary of his local lodge, endeavored to comply with 
the essential requirements of the constitution of thé plaintiff so as to bring about 
the payment of his insurance to his brother upon his death. Upon the receipt of 
his affidavit, the plaintiff knew exactly what he wanted done. It was charged with 
the knowledge that, under the law, a compliance with his request would extinguish 
all rights under his original certificate. The execution of the blank sent to him 
could have been nothing more than a mere matter of form. 

My conclusion is that Elmer Benson, under the circumstances, not only did all 
that could reasonably have been expected, but that he complied in every material 
respect with the requirements of the plaintiff’s constitution, that the plaintiff 
should have issued the new certificate requested by him, naming his brother, Ches- 
ter Benson, as beneficiary, and that equity will regard that as having been accom- 
plished at the time of his death. 

[11] It is urged that, under the laws of the state of Washington, the certi- 
ficate of membership or contract of insurance constituted community property, and 
that, for that reason, the deceased could not have changed the beneficiary. No 
case holding any such thing has been cited. The Supreme Court, in the case of 
Supreme Council of Royal Arcanum v. Behrend, supra, pointed out that even a 
beneficiary who pays the premium acquires no vested interest in the contract. Since 
the certificates of membership have no loan nor surrender value, and since no 
reserve is accumulated, it would seem unreasonable to hold that such contracts 
constitute community property simply because membership dues were paid out of 
the earnings of the husband. 

A decree may be presented requiring the clerk of this court to pay over to the 


defendant Chester Benson the money paid into court by the plaintiff, less any de- 
ductions. 





















































HEINE v. NEW YORK LIFE INS. CO. No. 10465. 
District Court, D. Oregon. Dec. 1, 1930. 
45 Federal Reporter (2d) 426. 
1. INSURANCE. 

District Court for Oregon may refuse jurisdiction of actions against New 
York corporations by citizens and residents of Germany on insurance policies 
issued and payable there. 

(For other cases, see Insurance, Dec. Dig. § 617.) 





Heine v. New York Life Ins. Co. 675 


2 INSURANCE. 
Insurance contract, made in Germany and payable there in German currency, 
must be construed according to German laws. 


(For other cases, see Insurance, Dec. Dig. § 125[2].) 


Action by Henry Heine against the New York Life Insurance Company. On 
defendant’s motion to dismiss the action. 

Motion allowed. 

C. T. Haas and E. B. Seabrook, both of Portland, Or., for plaintiff. 

Huntington, Wilson & Huntington and Clark & Clark, all of Portland, Or., 
for defendant. 

BEAN, District Judge. 

This is one of a series of cases pending in this court against the New York 
Life Insurance Company and the Guardian Insurance Company, each of which is 
a New York corporation, to recover on some two hundred and forty life insurance 
policies made and issued by the defendants in Germany, in favor of German 
citizens and subjects, and payable in German marks. The policies of the New York 
Life Insurance Company were issued prior to August 1, 1914, and those of the 
Guardian prior to May 1, 1918. As a condition to their right to do business in 
Germany, the insurance companies were required to and did submit to the super- 
vision and control of the German insurance officials, to invest the reserves arising 
from German policies in German securities, and to establish, and they do now 
maintain, an office in that country with a resident representative or agent upon 
whom services of process can be made. 

The actions now pending are brought and prosecuted in the name of, or as 
assignee of the insured by, certain parties in the United States and Germany, under 
an irrevocable power of attorney, by which they are authorized and empowered to 
sue for, collect, receive, and receipt for all sums due or owing under the policies, 
or compromise the same in consideration of an assignment and transfer to them 
of the undivided 25 per cent. interest in the policies and all rights accruing there- 
under. 

[1] None of the parties to the litigation are residents or inhabitants of this 
district. The plaintiffs reside in, and are citizens of, the republic of Germany. 
The defendants are corporations organized and existing under the laws of New 
York, with their principal offices in that state, with statutory agents in Oregon, 
upon whom service can be made. None of the causes of action arose here, nor 
do any of the material witnesses reside in the district, nor are any of the records 
of the defendant companies pertaining to the policies in suit in the district, but 
such records are either at the home office in New York or at their offices in 
Germany. The courts of Germany and New York are open and functioning and 
competent to take jurisdiction of the controversies, and service can be made upon 
the defendants in either of such jurisdictions. To require the defendants to defend 
the actions in this district would impose upon them great and unnecessary inconven- 
ience and expense, and probably compel them to produce here (three thousand 
miles from their home office) numerous records, books, and papers, all of which 
are in daily use by it in taking care of current business. 

In addition, it would no doubt consume months of the time of this court to 
try and dispose of these cases, thus necessarily disarranging the calendar, resulting 
in delay, inconvenience, and expense to other litigants who are entitled to invoke 
its jurisdiction. 

Under these circumstances, the defendants, while conceding that the court has 
jurisdiction of the person and subject-matter, urges that it should refuse, in its 
discretion, to exercise such jurisdiction. 

I unhesitatingly concur in this view, for, as said by Mr. Justice Holmes in 
Cuba Railroad Co. v. Crosby, 222 U. S. 473, 32 S. Ct. 132, 133, 56 L. Ed. 274, 38 
L. R. A. (N. S.) 40: “It should be remembered that parties do not enter into 
civil relations in foreign jurisdictions in reliance upon our courts. They could not 
complain if our courts refused to meddle with their affairs, and remitted them to 
the place that established and would enforce their rights. * * * The only just ground 
for complaint would be if their rights and liabilities, when enforced by our courts, 
should be measured by a different rule from that under which the parties dealt.” 

It is apparent that the plaintiffs are seeking by these actions to impose on the 
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— a liability under the different rule than “that under which the parties 
ealt.” 

The courts of Germany have ruled that any person seeking to recover on a 
civil contract made in Germany prior to August, 1924, and payable in marks, can 
only recover on the basis provided in the monetary law of 1924. Manifestly the 
plaintiffs are not proceeding on any such theory. 7 

It is argued by the plaintiffs that, because the court has jurisdiction of the 
subject-matter and the parties, it has no discretion, but should proceed with the 
case, regardless of where the cause of action arose, or the law by which it is con- 
trolled, or the residence or convenience of the parties and witnesses, or the diffi- 
culty the court would encounter in attempting to interpret and enforce a foreign 
contract, or the interference with the other business of the court. But that is a 
matter resting in its discretion. It may retain jurisdiction, or it may, in the ex- 
ercise of a sound discretion, decline to do so, as the circumstances suggest. The 
courts have repeatedly refused, in their discretion, to entertain jurisdiction of 
causes of action arising in a foreign jurisdiction, where both parties are nonresi- 
dents of the forum. Gregonis v. Philadelphia & R. Coal & Iron Co., 235 N. yY, 
152,-139 N. E. 223, 32 A. L. R. 1, and note; Pietraroia v. New Jersey & Hudson 
River Ry. & Ferry Co., 197 N. Y. 434, 91 N. E. 120; Gregonis v. P. & R. Coal & 
Iron Co., 235 N. Y. 152, 139 N. E. 223, 32 A. L. R. 1; Stewart v. Litchenberg, 148 
La. 195, 86 So. 734; Smith v. Mutual Life Insurance Co., 14 Allen (96 Mass.) 
336-343; National Telephone Mfg. Co. v. Du Bois, 165 Mass. 117, 42 N. E. 510, 
30 L. R. A. 628, 52 Am. St. Rep. 503; Collard v. Beach, 81 App. Div. 582, 81 N. Y. 
S. 619; Great ‘Western Railway Co. v. Miller, 19 Mich. 305; Disconto Gesellschat 
v. Umbreit, 127 Wis. 651, 106 N. W. 821, 15 L. R. A. (N. S.) 1045, 115 Am. St. 
Rep. 1063. 

As said by Mr. Justice Bradley in The Belgenland, 114 U. S. 355, 5 S. Ct. 860, 
864, 29 L. Ed. 152: “Circumstances often exist which render it inexpedient for the 
court to take jurisdiction of controversies between foreigners in cases not arising 
in the country of the forum; as, where they are governed by the laws of the 
country to which the parties belong, and there is no difficulty in a resort to its 
courts; or where they have agreed to resort to no other tribunals * * * not on the 
ground that it has not jurisdiction, but that, from motives of convenience, or in- 
ternational comity, it will use its discretion whether to exercise jurisdiction or 
not.” 

See, also, Chapter Shipping Co. v. Bowring, 281 U. S. 515, 50 S. Ct. 400, 
74 L. Ed. 1008. 

[2] These, in my judgment, are cases of that kind. They are actions brought 
on causes of action arising in Germany. The contract of insurance was made and 
to be paid there and in German currency. It is to be construed and given effect 
according to the laws of the place where it was made. 22 Am. & Eng. Ency. of 
Law (2d Ed.) 1350. The courts of this country are established and maintained 
primarily to determine controversies between is own citizens and those having 
business there, and manifestly the court may protect itself against a flood of liti- 
gation over contracts made and to be performed in a foreign country, where the 
parties and witnesses are nonresidents of the forum, and no reason exists why the 
liability, if any, cannot be enforced in the courts of the country where the cause of 
action arose, or in the state where the defendant was organized and has its prin- 
cipal offices. True, the courts of New York have declined to, exercise jurisdiction 
over actions brought on insurance policies similar to those in suit. Higgins v. N. 
Y. Ins. Co., 220 App. Div. 760, 222 N. Y. S. 819, and Von Nessen-Stone v. N. Y. 
Life Ins. Co. But that affords no reason why this court should do so. It is to 
me unthinkable that residents and citizens of Germany may import bodily into this 
court numerous actions against a nonresident defendant, on contracts made and 
payable in Germany, and insist as a matter of right that, because it has obtained 
jurisdiction of the defendant by service of its statutory agent, the taxpayers, 
citizens, and residents of the district having business in the court should stand 
aside and wait the conclusion of the case, where, as here, the courts of Germany and 
of the home state of the defendant are open and functioning. 

Judge Tucker, in the state court of Multnomah county, in an able and well- 





1Memorandum decisien. 
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considered opinion in a case brought on one of the German policies (Kahn v. New 
York), reached the same conclusion. 
Motion allowed. 


AMERICAN LUMBER & MFG. CO. v. EQUITABLE LIFE ASSUR. 
SOC. OF THE UNITED STATES. No. 4334. 


Circuit Court of Appeals, Seventh Circuit. Dec. 17, 1930. 
45 Federal Reporter (2d) 504. 
1, INSURANCE. 

Beneficiary under complaint predicated on policy was entitled to recover 
premium in accordance with provision limiting liability in case of insured’s self- 
destruction within year. 

Since complaint was predicated on policy containing provision that, 

in case of insured’s self-destruction within one year after date of policy 

liability was to be limited to premiums on policy actually paid, recovery of 

such amount was warranted, regardless of claim for face amount of policy; 
beneficiary not being required to frame a statement of cause of action 
predicated on theory that insured died from self-destruction within the year. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

2. INSURANCE. 

Insurer’s conditional tender of payment of premiums actually paid on policy 
was of no avail in respect to interest and costs. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Appeal from the District Court of the United States for the Eastern District 
of Wisconsin. 

Action by the American Lumber & Manufacturing Company against the Equi- 
table Life Assurance Society of the United States. Judgment for defendant, 
and plaintiff appeals. 

Reversed and remanded with directions. 

Max H. Strehlow, of Green Bay, Wis., and John V. Norcross, of Chicago, IIl., 
for appellant. 

Charles F. Fawsett and Edmund B. Shea, both of Milwaukee, Wis., for 
appellee. 

Before Alschuler and Evans, Circuit Judges, and Lindley, District Judge. 

ALSCHULER, Circuit Judge. 

In this appeal there is involved a question of liability under a policy of life in- 
surance issued by appellee upon the life of one of appellant’s officers, payable in 
case of his death, to appellant. 

The policy provided that self-destruction of the insured within one year after 
date of policy was a risk which appellee did not by the policy assume, that in case 
of insured’s self-destruction within such year appellee’s liability would be limited 
to the premiums on the policy actually paid. 

The trial resulted in a judgment for appellee. The complaint sets out the 
policy, dated January 31, 1928; the death of insured on December 11, 1928; the 
amount of the premiums paid, $226.15; and demands payment of the face of the 
policy, with interest. The answer admits issuance of the policy as alleged, the 
payment of premiums, and the death of assured on the date stated; but denies 
liability for the face of the policy on the ground that within one year after issu- 
ance of the policy the insured “came to his death by self-destruction and that 
thereby plaintiff became entitled only to an amount equal to the premiums actually 
paid in, which amounted to $226.15, and not to the sum of $5,000 as demanded by 
plaintiff.” The answer further states that about January 5, 1929, and again on 
February 2, 1929, appellee tendered appellant the sum of $226.15, which appellant 
refused to accept, and that appellee “at all times has been and now is ready and 
willing to pay said sum to plaintiff upon the surrender of said policy properly 
released, and that said sum is being held by defendant for and on behalf of plaintiff 
and subject to its disposal.” The answer concludes: “Wherefore defendant demands 
judgment that the plaintiff be compelled to accept the amounts heretofore tendered 
by said defendant to the plaintiff as the amounts due on said policies of insured.” 
etc. 


By the judgment appellant was denied recovery for any amount, and the only 
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error assigned is that the court failed to direct a verdict for appellant in the sum 
of $226.15. In the briefs of counsel it is assumed that the verdict as rendered was 
directed by the court. There is no bill of exceptions, and the record does not 
disclose such direction—nor even that there was a trial by jury, save as this is stated 
in a motion for a new trial, wherein one of the assigned reasons is that the court 
erroneously directed a verdict for appellee. But, in the absence of anything ap- 
pearing to the contrary, we will assume that the judgment was preceded by a ver- 
dict of a jury—and even that the verdict was directed by the court. 

In so far as the judgment denied recovery for the face of the policy on the 
ground of insured’s self-destruction within one year, error is neither assigned nor 
charged—nor could it well be in the absence of a bill of exceptions. Neither is 
there any controversy over the fact that $226.15 was and is due from appellee to 
appellant. 

Appellant contends that it was entitled to recover in this action the full amount 
involved, and that for failure to award it the $226.15 the judgment should be re- 
versed and the cause remanded for a new trial. Appellee’s insistence is that ap- 
pellant in its complaint did not state a cause of action for recovery of the premiums 
paid, and that in this action the amount could not be recovered, and that therefore 
the judgment was right. But in its brief and argument appellee contends that if 
this court should find appellant was entitled in this action to judgment for the 
$226.15, then the cause should not be remanded for a new trial, but this court 
should enter, or direct to be entered, a judgment in appellant’s favor for that 
amount. Appellant denies the right of this court to direct such judgment, but 
insists there should be remandment for a new trial on the entire cause of action. 

[1] With appellee’s contention that under the complaint appellant was not en- 
titled to recover this sum, we do not agree. The complaint is predicated upon the 
policy, and if under any of its terms there was anything due to appellant, judgment 
should have been given accordingly. Appellant was not required to frame a state- 
ment of cause of action predicated upon the theory that insured died from self- 
destruction within the year. Once it appeared that the insured did die from self- 
destruction within the year, appellant’s right to recover the premium paid was 
inherent in the policy itself and in the complaint drawn upon it, and a further cause 
of action was not necessary to be stated to permit this sum to be awarded to ap- 
pellant. Noble v. Libby, 144 Wis. 632, 129 N. W. 791; Downer v. Tubbs, 152 Wis. 
177, 139 N. W. 820. This is emphasized by the answer to the complaint which ap- 
pellee filed in the District Court asserting the self-destruction within the year and 
admitting its indebtedness for $226.15, and going yet further by asserting tender 
and its willingness to pay it. Appellee’s admission in the answer of indebtedness 
to the extent of $226.15 left no issue to be decided respecting so much of appellant’s 
demand. 

It follows that appellant’s single assignment of error is sustained, and that 
appellant was entitled to have judgment for that amount. We have then this unique 
situation: Appellant assigns only the error of failure to give it judgment for 
$226.15; appellee confesses the error and consents to the entry of a judgment ac- 
cordingly, but appellant denies the power of this court to cure the admitted alleged 
error, and insists that the judgment be reversed and the cause remanded for a new 
trial, with the evident purpose of again litigating other issues in the case which 
the judgment settled beyond any power of this court now to review. 

If under such circumstances this court is not empowered to enter or direct en- 
try of a judgment whereby the error alleged and admitted will be cured, there is 
woeful want of efficacy in judical administration. We are satisfied that under this 
peculiar state of facts this court may enter or direct the entry of such judgment as 
will cure the only error in the proceedings which appellant asserts, and that in thus 
doing there is no possible invasion of appellant’s right of a trial by jury. 

[2] Appellee’s alleged tender of payment was not absolute and unconditional, 
and can avail it nothing in respect to interest and costs. 

The judgment of the District Court is reversed, and the cause is remanded to 
that court with direction to there enter a judgment in favor of appellant for 
$226.15, with interest at the rate of 6 per cent. per annum from March 20, 1929, 
and costs of suit; the costs of the appeal to be taxed against appellee. 
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PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA v. HENDERSON. 
GREEN, Superintendent of Banks of Alabama, v. PACIFIC MUT. 
LIFE. INS. CO. OF CALIFORNIA. No. 5989. 
Circuit Court of Appeals, Fifth Circuit. Dec. 19, 1930. 
45 Federal Reporter (2d) 587. 

1. INSURANCE. 

In action on life policy, insurer had burden to sustain defense that policy was 
wagering contract. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 
2, INSURANCE. 

Insurer’s acknowledgment that first premium was paid by insured made out 
prima facie case for his estate in action on policy, where defense was that policy 
was wagering contract. 


(For other cases, see Insuranc, Dec. Dig. § 665[1].) 


Appeals from the District Court of the United States for the Northern Dis- 
trict of Alabama; William I. Grubb, Judge. 

Actions by Emma O. Henderson, as administratrix of the estate of S. H. 
Henderson, deceased, and by Dent F. Green, Superintendent of Banks of. Ala- 
bama, liquidating the Woodlawn Savings Bank, against the Pacific Mutual Life 
Insurance Company of California. The actions were consolidated for trial, and 
there was a judgment for the administratrix, and the insurance company and Su- 
perintendent of Banks appeal. 

Affirmed. 

Jim C. Smith, of Birmingham, Ala. (London, Yancey & Brower, of Bir- 
mingham, Ala., on the brief), for appellant Pacific Mut. Life Ins. Co. 

W. A. Weaver and M. C. Stewart, both of Birmingham, Ala., for appellee Hen- 
derson. 

Horace C. Wilkinson, of Birmingham, Ala., for appellant Green. 

Before Bryan, Foster, and Walker, Circuit Judges. 

BRYAN, Circuit Judge. 

These are two actions on a single insurance policy on the life of §. H. Hender- 
son, deceased, payable to his estate; one by the administratrix of the estate, and the 
other by the superintendent of banks, charged by law with liquidation of the affairs 
of the Woodlawn Savings Bank. They were consolidated for trial. The insur- 
ance company defended both actions on the ground that the policy was a wagering 
contract, in that it was taken out by the bank at a time when Henderson was not 
indebted to it. As between the two plaintiffs, the insurance company contended 
that, if either was entitled to recover, it was the superintendent of banks, because 
the bank held an assignment of the policy. 

The policy on its face acknowledged payment of the first annual premium 
paid by the insured. The assignment post-dated the policy, but the two were 
delivered about the same time. Whether they were separate transactions were dis- 
puted questions which were submitted to the jury. It is the theory of the insur- 
ance company that the insured was not indebted to the bank either at the time 
of the issuance of the policy or the making of the assignment, but the assignment 
purports to have been made as collateral security for debt, and there was evidence 
sufficient to support the inference that the insured was indebted to the bank. The 
burden on the insurance company to prove that the policy was a wagering con- 
tract was attempted to be met by a stipulation, entered into between it and the 
superintendent of banks, that all premiums subsequent to the first one were paid 
by the bank; but the administratrix of Henderson’s estate did not join in the stipu- 
lation, and therefore was not bound by it. There was no additional proof that the 
bank paid the premiums. Inasmuch as the right of action was in the administra- 
trix of the estate, upon the discharge of the indebtedness secured by the assign- 
ment, both the insurance company and the superintendent of banks undertook to 
prove that at the time of the trial, the assignment was held as collateral security on 
a debt of $5,000, and to do so introduced a note for that amount. But this note 
was challenged by the administratrix on the ground that it was a forgery, and on 
the question whether it was or not it is admitted that the evidence was in substantial 
conflict. The difficulties in making proof of these disputed questions of fact arose 
from the circumstances that the president of the bank was dead or had absconded, 
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and that since his disappearance the ledger sheets showing the account of the 
insured with the bank had not been found. At the conclusion of all. the evidence, 
the court denied the insurance company’s motion to direct a verdict in its favor 
as against the administratrix, and on the trial she obtained a verdict, upon which 
judgment was subsequently entered. 

[1,2] The burden was on the insurance company to sustain the defense asserted 
by it to the effect that the policy was a wagering contract, and this burden it failed 
to meet. The acknowledgment that the first annual premium was paid by the insur- 
ed made out a prima facie case for his estate. If therefore was not error to refuse 
the request for a directed verdict. The evidence was in .dispute on the question 
whether there was an indebtedness of the insured to the bank which was secured by 
the assignment. If there was no such indebtedness, then the administratrix rather 
than the superintendent of banks was entitled to recover. It was open to the jury 
to find that at the date of the policy Henderson was indebted to the bank, with 
the result that it had an insurable interest in his life; but that the note was a 
forgery and at its date he was not so indebted, with the result that, the assignment 
having served its purpose, the title to the policy was in the estate of the insured. 
The conclusion is that there was credible and substantial evidence to sustain the 
verdict. 

The judgment is affirmed. 





NEW YORK LIFE INS. CO. v. ROSITZKY. No. 8825. 

Circuit Court of Appeals, Eighth Circuit. Dec. 12, 1930. 

Rehearing Denied Jan. 12, 1931. 

45 Federal Reporter (2d) 758. 

1. INSURANCE. 
Missouri statutes must be considered part of policy contract and to have 

same effect as if written therein. 


(For other cases, see Insurance, Dec. Dig. § 152[3].) 
2. INSURANCE 


Agreement in life policy that no part of value of insurance at time of lapse 
of premium should be applied to purchase of double indemnity benefit /eld void 
(Rev. St. Mo. 1919, §§ 6151, 6152, 6153, 6154). 

The policy in question did not contain the necessary unconditional 
provisions demanded by Rev. St. Mo. 1919, § 6154, to make inapplicable 
provisions of section 6151, relating to when policies are nonforfeitable, and 
section 6153, relating to rule of payment on commuted policy. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

3. INSURANCE. 


Life policy for $5,000, with provision for double indemnity if insured meets 
death by accident, /ield policy of “insurance on life” as to entire $10,000 within 
nonforfeiture statute (Rev. St. Mo. 1919, § 6151). 

It was contended that the extra amount of $5,000, payable if insured 
met death by accident, was not life insurance but accident insurance, and 
that therefore provisions of Rev. St. Mo. 1919, § 6151, as to when policies 
are nonforfeitable, were not applicable. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

4. INSURANCE. 

Nonforfeiture statute does not cover all life policies where there is lapse in 
payment of premiums, but policies must have net value to be used as single 
premium to pay for extended insurance (Rev. .s Mo. 1919, § 6151). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Appeal from the District Court of the United States for the Western District 
of Missouri; Merrill E. Otis, Judge. 

Action by Rose Rositzky against the New York Life Insurance Company. 


Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Frank H. Sullivan, of St. Louis, Mo. (Cyrus Crane, George J. Mersereau and 
Richard S. Righter, all of Kansas City, Mo., and James C. Jones, Lon O. Hocker, 
and James C. Jones, Jr., all of St. Louis, Mo., on the brief), for appellant. 
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3enjamin Phillip, of St. Joseph, Mo. (Culver, Phillip & Voorhees, of St. 
Joseph, Mo., on the brief), for appellee. 

“Before Kenyon, Booth, and Gardner, Circuit Judges. 

Kenyon, Circuit Judge. 

Appellee as beneficiary brought suit on four life insurance policies issued 
by appellant upon the life of Philip Rositzky, a resident of Missouri. This appeal 
relates to only one thereof, liability being unquestioned as to the others. Upon 
the policy in question (No. 6659088), appellant admits liability for $5,000, but 
contests the right to recover the additional $5,000 which the policy provides 
shall be paid if the death of insured results directly from accident within sixty 
days from the injury. A jury was waived in writing, and the court made findings 
of fact and conclusions of law, holding that the policy in controversy was by 
virtue of section 6151, Revised Statutes of Missouri 1919, continued in force, 
notwithstanding lapse in payment of premium, as extended insurance for the 
full amount of $10,000 to a time beyond assured’s death. What appellant in the 
brief designates specification of error III clearly raises the real question in the 
case, Viz.: 

“The District Court erred in holding, finding and declaring the law to be 
that the policy here in controversy (No. 6659088) was continued in force upon 
its lapse for the nonpayment of the premium due February 2, 1928, as extended 
insurance, under section 6151, R. S. Mo. 1919, for the sum of $10,000.00, to a date 
beyond insured’s death.” 

As to the question of recovery for vexatious delay, which was before the 
trial court, it was agreed in the oral argument before us that such point was 
eliminated. So we consider but the one question, i. e., did the court err in its 
holding that the insurance as to the $5,000 provided in case of death by accidental 
means was extended by the Missouri statutes. 

The policy provided in part as follows: 

“Policy No. 6659088 
Chartered 1841 
New York Life Insurance Company 
Agrees to Pay 
to Rose, wife of the Insured * * 
(with the right on the part of the Insured 
to 
——————. Beneficiary 
Change the Beneficiary in the manner 
provided in Section 6) 
** Five Thousand ** Dollars 
(the face of this Policy) 
upon receipt of due proof of the death of 
** Philip Rostizky ** the Insured; or 


“Double the Face of This Policy upon receipt of due proof that the death of 
the Insured resulted directly and independently of all other causes from bodily 
injury effected solely through external, violent and accidental cause, and that such 
death occurred within sixty days after sustaining such injury. 

* * * * * * * * * 

“And the Company Agrees to Pay to the Insured One-Tenth of the Face of 
This Policy per annum, during the lifetime of the insured, if the Insured becomes 
wholly and permanently disabled before age 60, subject to all the terms and con- 
ditions contained in Section 1 hereof. 

“This contract is made in consideration of the payment in advance of the 
sum of $210.00, the receipt of which is hereby acknowledged, constituting the 
first premium and maintaining this Policy to the Second day of February Nine- 
teen Hundred and Twenty-one and of a like sum on said date and every Twelve 
calendar months thereafter during the life of the Insured until premiums for 
Twenty full years in all shall have been. paid from the date on which this Policy 
takes _ effect. 

* “ * oa * * * * 


_ “The * * * annual premium for the Total and Permanent Disability Benefits 
is $7.25, and is included in the premium stated on the first page of this Policy. 
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Any premium due on or after the anniversary of the Policy on which the age 
of the Insured at nearest birthday is 60, shall be reduced by the amount of pre- 
mium charged for the Disability Benefits.” 

The premium on the policy was due February 2, 1928. Through some claimed 
inadvertence on the part of insured’s daughter it was not paid, which mistake 
was undiscovered until the following June, when Mr. Rositzky made application 
for reinstatement of the policy, and gave his check to appellant for the premium, 
which was duly deposited by the appellant’s branch office at St. Joseph, Mo. On 
July 3, 1928, the insured, Philip Rositzky, was killed in an automobile accident, 
Due proofs of loss were made to the insurance company. On September 11, 1928 
some months after Rositzky’s death, appellant addressed a letter to him at St. 
Joseph, sending the company’s check for the last premium paid, and stating that: 
“The policy stands lapsed on the Company’s books as of February 2nd, 1928.” 
More than three premiums had been paid on this policy. In the trial an agreement 
was entered into as to its net value as follows: 

“In lieu of the figures that we gave as the net value of policy 6659088, on 
February 2, 1928, it is agreed that the net value of that policy on that date, com- 
puted upon the actuary’s or combined experience tables of mortality, with in- 
terest at four per cent. per annum, is $863.80, of which three-fourths is $647.85.” 

It is unquestioned that if this $647.85 had been used as a single premium it 
would have been sufficient to extend the policy for the full amount of $10,000 be- 
yond the date of insured’s death. 

Section 4 of the policy—surrender value—is as follows: 

“After three full years’ premiums have been paid, the Insured may, at the 
end of any insurance year or within three months after any default in payment 
of premium, but not later, surrender this policy, and 

“(1) Receive its Cash Surrender Value; or 

“(2) Receive the amount of non-participating paid-up insurance which the 
cash surrender value at date of default less any indebtedness hereon will purchase 
payable at the same time and on the same conditions as this policy, but without 
disability or double indemnity benefits. The insured may at any time obtain a loan 
on such paid-up insurance, or surrender it for its cash surrender value; or 

(3) If the policy be not surrendered for cash or for paid-up insurance within 
three months after default in payment of premium, its cash surrender value at 
date of default, less the amount of any indebtedness, shall automatically purchase 
continued insurance from the date of default for the face of the policy plus any 
dividend additions and less any indebtedness to the company. The continued in- 
surance shall be without future participation and without the right to loans, cash 
surrender values, disability or double indemnity benefits.” 

[1, 2] It will be observed that the parties of the policy thereby agreed that no 
part of the surrender value of the same at the time of any default in payment was 
to be applied to the purchase of further double indemnity benefits. If that agree- 
ment is binding, it would end the case. Of course, appellant could not make a 
Missouri contract, as this was, in violation of the statutes of Missouri, which 
must be considered as part of the policy contract and to have the same effect as 
if written therein. Melvina Whittaker v. Mutual Life Insurance Company of New 
York, 133 Mo. App. 664, 114 S. W. 53; Cravens v. New York Life Insurance 
Company, 148 Mo. 583, 50 S. W. 519, 53 L. R. A. 305, 71 Am. St. Rep. 628; Id., 
178 U. S. 389, 20 S. Ct. 962, 44 L. Ed. 1116; Smith v. Mutual Benefit Life Insur- 
ance Co., 173 Mo. 329, 72 S. W. 935; Great Southern Life Ins. Co. v. Jones 
(CC. A.) Sd: Bet2a). 122. 

The Missouri statutes bearing on this and other questions at issue are sections 
6151, 6152, 6153, and 6154, Revised Statutes of Missouri 1919, applicable parts of 
which we quote or refer to: 

“Sec. 6151. Policies Nonforfeitable, When—No policies of insurance on life 
hereafter issued by any life insurance company authorized to do business in this 
state, on and after the first day of August, A. D. 1879, shall, after payment upon 
it of three annual payments, be forfeited or become void, by reason of nonpayment 
of premiums thereof, but it shall be subject to the following rules of commutation, 
to wit: The net value of the policy, when the premium becomes due, and !s 
not paid, shall be computed upon the actuaries’ or combined experience table of 
mortality, with four per cent. interest per annum, and after deducting from three- 





Life| New York Life Ins. Co. v. Rositzky 683 


fourths of such net value, any notes given on account of past premium payments 
on said policy issued to the insured, and any evidence of indebtedness to the com- 
pany, which notes and indebtedness shall be then canceled, the balance shall be 
taken as a net single premium for temporary insurance for the full amount written 
in the policy; and the term for which said temporary insurance shall-be in force 
shall be determined by the age of the person whose life is insured at the time of 
default of premium, and the assumption of mortality and interest aforesaid,” etc. 

“Sec. 6152. Paid-up Policy May Be Demanded, When.—At any time after the 
payment of three or more full annual premiums, and not later than sixty days 
from the beginning of the extended insurance provided in the preceding section, 
the legal holder of a policy may demand of the company, and the company shall 
issue, its paid-up policy, which, in case of an ordinary life policy, shall be for 
such an amount as three-fourths of the net value of the regular policy at the age 
and date of lapse, computed according to actuaries’ or combined experience table 
of mortality, with interest at the rate of four per cent. per annum, without de- 
duction of indebtedness on account of said policy, will purchase, applied as a net 
single premium upon the said table of mortality and interest rate aforesaid ;” etc. 

“Sec. 6153. Rule of Payment on Commuted Policy—If the death of the in- 
sured occur within the term of temporary insurance covered by the value of the 
policy as determined in section 6151, and if no condition of the insurance other 
than the payment of premiums shall have been violated by the insured, the com- 
pany shall be bound to pay the amount of the policy, the same as if there had 
been no default in the payment of premium, anything in the policy to the contrary 
notwithstanding ;” etc. 

Section 6154 provides exceptions to the application of sections 6151, 6152, and 
6153, as follows: If policy contains a proviso (a) for an unconditional surrender 
value at least equal to the net single premium for the temporary insurance pro- 
vided in section 6151; or (b) for the unconditional commutation of the policy for 
nonforfeitable paid-up instrance; (c) unless the legal holder of the policy shall, 
within sixty days after default of premium, surrender the policy and accept from 
the company another form of policy; or (d) if the policy shall be surrendered to 
the company for a consideration adequate in the judgment of the legal holder 
thereof. 

The last two relate to form and are unimportant. (a) and (b), however, must 
be incorporated in a policy to relieve it from the application of sections 6151, 6152, 
and 6153. Somewhat similar sections to these were in the Missouri statutes prior 
to the revision of 1919, and some of the decisions hereinafter referred to were 
based on these former statutes. 

Does the policy in question provide for an unconditional surrender value, or 
for an unconditional commutation of the policy for nonforfeitable insurance? 

The holdings of the Missouri courts show that very slight conditions have 
prevented the application of section 6154 and placed life insurance policies, under 
the nonforfeiture section of the statute (6151). 

A limitation to the effect that the cash surrender value should be applied for 
in six months was held to be such condition in Paschedag v. Metropolitan Life 
Ins. Co., 155 Mo. App. 185, 134 S. W. 102. In Whittaker v. Mutual Life Ins. 
Co. of New York, 133 Mo. App..664, 114 S. W. 53, it was held that a provision 
that assured could procure a loan on the policy, and that, if he failed to repay 
the same, his subsequent default would deprive him of certain benefits, was a con- 
dition, and brought the policy under the nonforfeiture statute. 


In Smith v. Mutual Benefit Life Insurance Co., 173 Mo. 329, 72 S. W. 935, i 
was held that a provision of the policy, that the surrender value was payable on 
condition that it be applied for within three months, was not a provision for an 
unconditional cash surrender as required by the Missouri statutes, and was not 
sufficient to take the policy out of the nonforfeiture statute. 


In Milburn v. Royal Mutual Life Ins. Co., 209 Mo. App. 228, 236, 234 S. W. 
378, 380, the court said: “A policy for paid-up insurance is not the same as a 
policy for an unconditional commutation of a policy for nonforfeitable paid-up 
insurance. * * * And we deem it well settled that a provision that a policy will au- 
tomatically become ‘paid up’ under any contingency or limitation is not in any 
sense the same as a provision for an unconditional commutation into a nonfor- 
feitable paid-up policy.” See, also, Cravens v. New York Life Ins. Co., 148 Mo. 
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583, 50 S. W. 519, 53 L. R. A. 305, 71 Am. St. Rep. 628; Ross v. Capitol Life 
Ins. Co., 205 Mo. App. 243, 228 S. W. 889; Bothmann v. Metropolitan Life Ins, 
Co., 299 Mo. 269, 252 S. W. 652. 

It is evident that the policy in question here does not contain the necessary 
unconditional provisions demanded by section 6154 to make inapplicable sections 
6151 and 6153, hence the agreement of the parties that no part of the value of 
the insurance at the time of lapse of premium should be applied to the purchase 
of double indemnity benefits, being contrary to section 6151, is void. This ques- 
tion is settled by a number of authorities. 

Cravens v. New York Life Insurance Company, 148 Mo. 583, 50 S. W. 519, 
53 L. R. A. 305, 71 Am. St. Rep. 628, follows Equitable Life Assurance Society vy, 
Clements, 140 U. S. 226, 234, 11 S. Ct. 822, 825, 35 L. Ed. 497, where the Supreme 
Court of the United States was considering sections 5983-5986 of the Revised 
Statutes of Missouri of 1879, which sections are somewhat similar to sections 
6151-6154 of the Revised Statutes of 1919. It held that these sections were man- 
datory and not “subject to be set aside by the company with the consent of the 
assured,” and that the rule of commutation upon default in payment of premium 
was established by said sections 5983-5985, and could not be varied or waived by 
express provision in the contract except in the cases specified in those statutes, and 
that any attempt of the insurance company to require assured to agree that at 
some future time he would surrender the policy upon any terms other than those 
provided in the policy was futile. The court said: “It follows that the insertion 
in the policy of a provision for a different rule of commutation from that pre- 
scribed by the statute in case of default of payment of premium after three pre- 
miums have been paid, as well as the insertion in the application, of a clause by 
which the beneficiary purports to ‘waive and relinquish all right or claim to any 
other surrender value than that so provided, whether required by a statute of any 
state or not,’ is an ineffectual attempt to evade and nullify the clear words of 
the statute.” , , 

In Smith v. Mutual Benefit Life Ins. Co., 173 Mo. 329, 340-341, 72 S. W. 935, 
938, the court said: “Our law deems the subject of life insurance one that re- 
quires especial protection, and in this particular it has provided that the policy 
holder shall have the benefit of the extended temporary insurance specified in 
section 5856, ‘anything in the policy to the contrary notwithstanding.’ Therefore, 
though a policy should expressly declare that it was agreed between the insurer 
and the insured that the provisions of the statute relating to extended temporary 
insurance or commutation should not apply, still they would apply. * * * There is 
a great deal of technical learning on the subject of life insurance, and our law- 
makers have proceeded on the theory that the average man who takes out a policy 
on his life is not equal in skill and learning in the technicality of that subject to 
the experienced officers of the insurance company, and for that reason have written 
into such contracts some provisions which the parties to them cannot avoid.” 


See, also, Continental Life Insurance Co. v. Chamberlain, 132 U. S. 304, 10 S. Ct. 
87, 33 L. Ed. 341. 


Counsel for appellant claims the case of Great Southern Life Insurance Co. 
v. Jones (C. C. A.) 35 F.(2d) 122, is controlling in principle. That was a case 
where insured lapsed his policy and was accidentally killed within the period of 
extended insurance. The Oklahoma statute is not similar to the Missouri 
The Oklahoma statute provides: 


“6731. Life Policy—Contents and Provistons Necessary. No policy of life 
insurance shall be issued or delivered in this State or be issued by a life insurance 


company organized under the laws of this State unless the same shall at least pro- 
vide in substance the following: * * * 


“Kighth. That in event of default in premium payments after premiums shall 
have been paid for three years, the insured shall be entitled to a stipulated form of 
insurance, the net value of which shall be at least equal to the reserve at the 
date of default on the policy and on dividend additions thereto, if any (the policy 
to specify the mortality table and rate of interest adopted for computing such 
reserve), less a specified percentage (not more than two and one-half) of the 
amount insured by the policy and of existing dividend additions thereto, if any, 
and less any existing indebtedness to the company on or secured by the policy. 
* * *” Comp. Stat. Okl. 1921. 


one, 
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It is clear that the Oklahoma statute does not fix the extended insurance as 
the Missouri statute does, but leaves that matter for agreement in the policy con- 
tract. The Oklahoma statute does not provide that net value of the policy shall 
be a premium to carry on the insurance “for the full amount written in the 
policy,” and that the company in case of death during time of temporary insur- 
ance must pay as if there had been no default in payment of the premium, “any- 
thing in the policy to the contrary notwithstanding,” as does the Missouri statute 
(section 6153). Therefore the statutes are quite different, as under the Oklahoma 
statute the parties could stipulate as to form of extended insurance, while under 
the Missouri statute they could not, unless the policy came under the terms of 
section 6154. The Jones Case, supra, is in no way governing. 

[3] As the rights of the parties here are to be determined under sections 6151 
and 6153, we turn to the question of whether this was a policy of “insurance on 
life’ under section 6151. 

Appellant contends that the history of insurance legislation in Missouri demon- 
strates that in enacting the nonforfeiture statute first in 1879 and later in the Re- 
vised Statutes of 1889, 1899, and of 1919, the legislative body had in mind that 
kind of life insurance which possessed a reserve or net value, and not accident in- 
surance, that it could not have intended life insurance to include accident insur- 
ance, as the net values of the policies were to be computed thereunder upon tables 
of mortality which is imcompatible with accident insurance, that up to 1879 there 
was no legislative enactment which used the expression “insurance on life,” with 
any intention that it should apply to accident insurance, and that this statute 
should be interpreted in the light of ten years of separate legislative dealing with 
life and accident insurance. The argument assumes that, because this policy pro- 
vided for additional payment in case of death by accident, it became in part at 
least a policy of accident insurance. Is this correct? The question would seem 
to be put at rest by Logan v. Fidelity & Casualty Co., 146 Mo. 114, 47 S. W. 948, 
950, decided in 1898. The court had before it section 5855, Revised Statutes of 
Missouri 1889, now section 6150, Revised Statutes of Missouri 1919, known as the 
suicide statute, which reads: 

“In all suits upon policies of insurance on life hereafter issued by any com- 
pany doing business in this state, * * * it shall be no defense that the insured 
committed suicide,” etc. 

That statute uses the words “policies of insurance on life.’ These identical 
words are used in section 6151. We see no reason why the words do not mean 
the same in both statutes. The policy in the Logan Case, supra, covered death by 
accidental means. The same contention was made as here that it was not a life 
insurance policy but an accident policy. The court held it to be a policy of “in- 
surance on life,” saying: 

“When a policy covers loss of life from external, violent, and accidental means 
alone, why is it not insurance on life? Such a provision incorporated in a general 
life insurance policy admittedly would be insurance on life. Then, why less in- 
surance on life because not coupled with provisions covering loss of life from 
usual or natural causes as well? * * * 

“The mere addition of one or more features or elements in a contract of in- 
surance on life, that may serve to give the contract or policy a particular designa- 
tion in the business of insurance world, will not in the least divest the contract 
or policy of its chief character of insurance on life, or make the contract other 
than life insurance. The promise to pay a weekly indemnity by an insurance 
company in the event the insured receives an injury from an accident not resulting 
in death, does not change the character of the agreement of the policy to pay a 
certain other sum when the accident results fatally, which is life insurance from 
accidental causes, as the promise to pay a certain stipulated sum to the insured 
(now contained in many of the policies issued by what is known as ‘old-line’ life in- 
surance companies), when the insured attains a given age, or in a definite specified 
a and if before the insured arrives at the age designated, or before the time 
fixed for its certain payment, he shall die from any cause, accidental or other- 
wise, to pay his legal representatives or some one named in the policy as beneficiary 
the amount stipulated, is none the less life insurance because coupled with an 
investment or bond feature, not found in what is commonly known as a ‘straight’ 
life insurance policy. The calling of a contract of insurance an ‘accident,’ ‘tontine,’ 
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or ‘regular’ life policy, or, for that matter, by any other appellation that may be 
adopted for business or conventional uses or classification, cannot make a policy 
containing an agreement to pay to another a sum of money designated upon the 
happening of an unknown or contingent event, depending upon the existence of 
life, less a policy of insurance on life. 

“Insurance on life includes all policies of insurance in which the payment of 
the insurance money is contingent upon the loss of life.” 

In Moore vy. Northwestern Life Insurance Co., 112 Mo. App. 696, 702, 87 S. W. 
988, 989, the policy contained an accident clause. The contention was made that 
it was not a policy of “insurance on life” because of the accident clause. The 
court said: “And because the policy contains an accident clause does not prevent 
it from being a policy of insurance on life, within the meaning of section 7897, 
supra. Logan vy. Casualty Co., 146 Mo. 115, 47 S. W. 948.” 

In Lamport and Commerce Trust Co. v. General Accident, Fire & Life Assur- 
ance Corp., Ltd., 272 Mo. 19, 38, 197 S. W. 95, 100, the policy was an accident 
policy which provided for $10,000 payment for loss of life and contained other 
provisions of indemnity for accidents. The court said: “It has been held that a 
policy of this character, at least with reference to those portions providing in- 
demnity for loss of life, were policies of life insurance, within the meaning of 
the suicide statute of this state. Logan v. Fidelity & Casualty Co.,.146 Mo. 114, 
47 S. W. 948.” 

In Metropolitan Life Insurance Company v. Insurance Commissioner, 208 
Mass. 386, 389, 94 N. E. 477, the court said: “An ordinary life insurance policy 
includes the occurrence of death by accident as one of the conditions which call 
for a payment by the company, as well as death from any other cause, and or- 
dinary accident policies include injuries by accident causing death, and to that ex- 
tent they provide insurance of life. Yet neither of these two classes of policies is, 
for that reason, brought within the other class also.” 

In Standard Life & Accident Ins. Co. of Detroit, Mich., v. Carroll (C. C. A.) 
86 F. 567, 570, 41 L. R. A. 194, it was held that under an accident policy strictly 
the provision as to death resulting from accident within ninety days did not make 
the instrument a life insurance policy either in a popular or legal sense. 

If the insured had met with an accident, but had not died until sixty days 
thereafter, there would have been $5,000 payable as the result of death by accident. 
Would the policy therefore cease to be a policy of insurance on life? If death 
arises from accident, it is unquestioned that the $5,000 would be life insurance. 
If death happens within sixty days from the accident, the additional $5,000 is to be 
paid as additional indemnity for the death. The inquiry of the trial court in the 
opinion is pertinent that, if one-half of the “double indemnity” is accident insur- 
ance, why is not the whole? Surely the mere time within which death should 
occur would not change the character of the insurance. Under the Missouri de- 
cisions the policy in question here must be held to be a policy of “insurance on 
life,” as to the entire $10,000 within the meaning of section 6151. 

[4] While so holding, we agree that section 6151 does not cover all policies 
of life insurance where there is a lapse in payment of premiums. The policy to 
come thereunder must not only provide for “insurance on life,” but must also 
have a net value to be used as a single premium to pay for extended insurance. 
The following authorities are sufficient to sustain that proposition: 

In Muttal Reserve Life Ins. Co. v. Roth, 122 F. 853, 856, this court held that 
an assessment policy of insurance where there was no reserve did not come under 
the terms of the statute. This court said: “It is manifest, therefore, that, accord- 
ing to the contract existing between the parties, the premiums payable were not to 
remain fixed or level during the life of the policy, but were expressly made in- 
definite in amount, and dependent upon the mortuary necessities of the company. 
* * * In other words, the contract in suit was one whereby the member was re- 
quired to pay from one assessment period to another the actual cost of insurance 
during that period, without paying an additional sum to be husbanded and accu- 
mulated to make up a deficit in future years, when the cost of carrying the risk 
on the member’s life became greater. All of the actuaries agreed that when in- 
surance is conducted on this plan, which may be called either ‘term insurance,’ or 
‘insurance on the natural premium plan,’ a policy can have no actual net value; and 
that fact is obvious, because, if an insurance company collects from its policy 
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holders, from one assessment period to another, no more than is necessary to pay 
losses which occur in the meantime, it can have nothing in its treasury to reinsure 
outstanding risks, or give them a net value.” 

In Westerman vy. Supreme Lodge Knights of Pythias, 196 Mo. 670, 94 S. W. 
470, 5 L. R. A. (N. S.) 1114, the state court followed the Roth Case, supra, and 
held that the provisions of the nonforfeiture sections had no application to benefit 
certificates which were not the type of policies contemplated, and that there must 
be some net value to the policy, that the statute applied to old line companies and 
not to fraternal benevolent associations where the insurance was provided by as- 
sessments levied from time to time to meet losses and no premiums were fixed. 
See, also, State ex rel. Supreme Lodge Knights of Pythias v. Vandiver, 213 Mo. 
187, 111 S. W. 911, 15 Ann. Cas. 283. 

Rose v. Franklin Life Ins. Co., 153 Mo. App. 90, 132 S. W. 613, 616, defines 
“net value” of an insurance policy under section 7897, Revised Statutes of Missouri 
1899 (similar to section 6151, Revised Statutes of 1919) as, “the accumulation of 
the balance of past net premiums not absorbed in carrying the risk.” Appellant 
issues its life insurance policies for fixed premiums, and does not follow the 
assessment plan. 

While to bring the policy under section 6151 it must have a net value at the 
time of lapse of premium, the statute does not point out just how that reserve or 
net value must be acquired further than to provide that it shall “be computed upon 
the actuaries’ or combined experience table of mortality.” That this policy had a 
net value based “upon the actuaries’ or combined experience table of mortality” is 
exactly what was admitted on the trial. Appellant, therefore, having admitted a 
net value on February 2, 1928, computed upon the actuaries’ or combined experience 
table of mortality, is not now in position to deny that there is such net value to 
the policy. 

Appellant contends that in fact there are three contracts of insurance, one for 
life insurance in the sum of $5,000, one for accident insurance in the same amount, 
and one for disability insurance, and that it is the duty of the court to separate 
the consideration and find that there is in fact a policy of life insurance, and one 
of accident insurance, and that the nonforfeiture statute does not apply to the 
accident insurance. As to the disability insurance, it may be said that there is a 
separation of premium, the policy providing an annual premium of $7.25 to cover 
the disability provisions. The question of whether that could be extended is not 
before us. 

The contract between the insurance company and the insured provides a 
separation of consideration as to insurance for death and insurance for disability. 
If it were intended to have separate contracts as to insurance for death and insur- 
ance by accidental death, the policy could easily have so stated. That is not what 
the insured agreed to. If there was a separate premium to be paid for what is 
termed by appellant accident insurance, to wit, the additional $5,000, there would 
be strength in appellant’s position. We see no reason why a court should seek 
to find a way to divide the premium paid for death indemnity into a payment for 
life insurance and also for accident insurance when appellant has not done so in 
its contract. Appellant introduced expert witnesses who testified that the part of 
the premium necessary to carry the so-called accident insurance was $7.75 per 
annum, and that the amount charged for that risk was not sufficient to give the 
part of the policy which appellant contends was an accident policy a net value, 
and hence there was no net value to be used as a single premium to carry that 
extended insurance. The complete answer is that there were not two separate 
contracts for insurance, one on life and the other for accident, supported by 
separate considerations. There was one policy on life, no matter how death was 
caused, but, if caused by accident, there was to be a larger indemnity for the loss 
of life. It was still life insurance and covered by the single consideration. No 
features of accident insurance were in the policy outside of this one provision. 
__It is hardly conceivable that, if Mr. Rositzky had attempted to cancel the 
$5,000 of admitted life insurance and carry the other $5,000 for accident insurance 
at a premium of $7.75 per annum on the theory that there were in fact two 
separate contracts, the insurance company would have acceded to the request. The 
premiums charged and paid for insurance (not considering the provision as to dis- 
ability insurance) were sufficient to carry the insurance and create a net value at 
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the time of lapse in payment of premiums. The situation as to premium is as ex- 
pressed in New York Life Insurance Co. v. Statham et al. 93 U. S. 24 30, 23 L. 
Ed. 789: “Each installment is, in fact, part consideration of the entire insurance 
for life. * * * The whole premiums are balanced against the whole insurance.” 

Mr. Scott, who was in the actuarial department of appellant, testified that the 
accident feature was a “selling argument.” We quote from the record: 

“Q. As a matter of fact what was the purpose of putting the double indemnity 
feature into the policy? Why did the company do it? <A. Well, the double in- 
demnity feature was only brought out about 1918, just with the idea of attracting 
attention, a selling argument, something for our field force to present, a new 
angle, something new for our agents to go and solicit business on, nothing more 
than a competitive proposition added to the contract to make it more attractive.” 

It is to be noted that Mr. Scott continually referred in his testimony to this 
policy as a “life insurance policy,” a “twenty-payment life policy.” If this was an 
advertising proposition, part of the extra cost of the double indemnity may have 
been included in the gross premiums charged. The question is not, however, as to 
just how the net value was arrived at. The lay mind, unacquainted with the in- 
surance business, would have difficulty understanding the actuaries’ methods of ar- 
riving at net values. The question is, Was the premium charged sufficient to re- 
sult in a net value? It was, and so section 6151 and section 6153 apply to this 
policy. Counsel for appellant insists that under the authority of Business Men’s 
Assur. Co. of America v. Campbell (C. C. A.) 32 F.(2d) 995, the court should 
have divided the annual premium named in the policy (exclusive of the part for 
disability) into component parts, and have found there were two definite sums in- 
cluded therein, one for life insurance and one for accident insurance. ‘The facts 
in the Campbell Case are quite different from the facts here. The risks there 
assumed were distinct; one related to bodily injuries, the other to loss from 
sickness, and the amounts to be paid were distinctly separated. The policy 
provided that the accident insurance was not to cOver injury caused by disease, 
and the health insurance did not cover sickness on account of injuries by acciden- 
tal means. Under that policy there could have been two separate actions. We 
do not perceive the applicability of the Campbell Case, supra, to the facts of this 
case. The only separation of liability here was as to disability and as to death 

Appellant complains that to apply this statute to what is termed the accident 
feature of this particular contract produces an unjust result, and in a way re- 
quires the insurance company to carry the so-called accident insurance for $5,000 
without compensation therefor, and that such difficulties pass away if the statute 
is interpreted as “only applicable to so much of the insurance contract the net 
cost whereof is capable of ascertainment by reference to the prescribed mortality 
table and on the prescribed interest assumption.” 

It was agreed in the trial that the annual premium for a new policy just like 
this policy for one of the age of forty-four, which would be the insured’s age on 
February 2, 1928, would be $262.15 per annum. If on that date the insured had 
taken a new policy exactly similar to this policy, he would have paid a premium 
of $262.15. This was more than covered by three-fourths of the agreed net value 
of the policy in dispute. The company under the extended insurance provided by 
section 6151 was carrying the same risk for the same compensation as if a new 
policy had been taken on February 2, 1928. If the premium had been paid on 
February 2, 1928, the policy in the amount of $10,000 would have been continued, 
and no question would have arisen that the company was carrying the risk of dou- 
ble indemnity for a premium that compensated it only for the $5,000 indemnity. 
The extension of the insurance by the statute automatically brought about the 
same result, and there is no more injustice in the one instance than in the other. 
Surely the agreement as to net value of the policy computed upon actuaries’ or 
combined experience table of mortality would not have been made if there were 


not a net value to the policy covering both what appellant terms the life insurance 
feature and the accident feature. 


As the policy in our judgment is within the provisions of section 6151, Mis- 
souri Statutes of 1919, it was continued for the “full amount written in the 
policy,” which is $10,000 over a period during which Mr. Rositzky died. Under 
section 6153 the appellant company was bound to pay “the amount of the policy, 
the same as if there had been no default in the payment of premium.” The able 
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argument of counsel for appellant that this policy really is a series of policies is 
ingenious and raises some perplexity, but we cannot escape the conclusion that the 
extra amount of $5,000 provided in the policy, if insured meet death by accident, 
was life insurance and not accident insurance. The judgment of the trial court 
is affirmed. 


EHRHART v. NEW YORK LIFE INS. CO. 
NEW YORK LIFE INS. CO v. WHEAT. No. 892. 
District Court, S. D. Illinois, S. D. July 12, 1929. 
45 Federal Reporter (2d) 804. 
3. INSURANCE. 

Proceeds of life policy taken out by bankrupt, but payable to wife, with right 
reserved to change beneficiary, held not exempt property (Smith-Hurd Rev. St. 
1929, c. 73, § 231; Bankr. Act § 6 [11 USCA § 24]). 

Smith-Hurd Rev. St. 1929, c. 73, § 231, makes it lawful for any married 
woman to insure husband’s life for her sole use for any definite period or 

for term of his natural life, and exempts proceeds of such insurance from 

the claims of representatives of husband or of any of his creditors. There 

was no showing that bankrupt procured instant policy for his wife so as 

to support finding that he was acting as her agent. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

4, INSURANCE. r 
sankrupt holding life policy may turn over cash surrender value at date of 
filing of bankruptcy petition, and thereby retain policy free from creditors’ claims 
(Bankr. Act § 70a (5), 11 USCA § 110 (a) (5). 
(For other cases, see Insurance, Dec. Dig. § 584.) 
5. INSURANCE. 

Bankrupt holding life policy with cash surrender value at time of bankruptcy 
may surrender policy to trustee for collection of such value (Bankr. Act § 70a 
(5), Tl USCA: § 110 Cay 5). 

(For other cases, see Insurance, Dec. Dig. § 584.) 

6. INSURANCE. 

Delay in enforcing collection of cash surrender value under life policy until 
bankrupt’s death held not to preclude recovery of such value as asset of bankrupt’s 
estate (Bankr. Act § 70a (5), 11 USCA § 110 (a) (5). 

Bankrupt, on being informed of cash surrender value of life policy 

at time of filing of petition in bankruptcy, promised to pay such value to 

trustee, so that he might continue to hold policy free and clear from claims 

of creditors, but failed to do so before his death. Trustee in bankruptcy 

also delayed in forcing collection of such surrender value before bank- 

rupt’s death. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

7. INSURANCE. 

l'rustee, on bankrupt’s failure to pay over cash surrender value of life policy, 
merely takes such surrender value and not ownership and enjoyment of policy 
(Bankr. Act. § 70a (5), 11 USCA § 110 (a) (5). 

(For other cases, see Insurance, Dec. Dig. § 590.) 


In Equity. Suit by Mary Ehrhart against the New York Life Insurance Com- 
pany, wherein defendant filed a plea in the nature of a petition of interpleader 
against the plaintiff and Lawrence C. Wheat, as trustee in bankruptcy of George 
W. Ehrhart, bankrupt, now deceased. 

Decree in accordance with opinion. 

This cause coming on to be heard upon the interpleader and answers thereto 
of Mary Ehrhart and Lawrence C. Wheat, trustee in bankruptcy of George W. 
Ehrhart, the court, having heard the arguments of counsel and being fully advised 
in the premises, finds: 

(1) That on May 19, 1924, an involuntary petition in bankruptcy was filed 
against George W. Ehrhart, an alleged bankrupt; that the petition was contested 
by the alleged bankrupt, and in September, 1926, he was adjudicated as such; 
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that later Lawrence C. Wheat was elected trustee in bankruptcy for the said 
George W. Ehrhart and qualified as such. 

(2) That on March 20, 1914, the New York Life Insurance Company wrote 
a policy in the sum of $5,000 upon the life of the said George W. Ehrhart, being 
policy No. 4,562,320. Mary Ehrhart, his wife, was named as beneficiary, and the 
right reserved to the insured to change the beneficiary, and, while the said policy 
was in full force and effect, the said George W. Ehrhart, bankrupt, the insured, 
died August 14, 1927. 

(3) That under date of January 20, 1927, the trustee in bankruptcy notified 
the New York Life Insurance Company he was the trustee in bankruptcy of the 
said George W. Ehrhart, and desired to learn from it the cash surrender value 
of the said policy as of May 19, 1924, the date of the filing of the petition in bank- 
ruptcy ; that afterwards the said insurer informed the trustee that, as of the date 
in question, the policy had a cash surrender value of $1,840, and there were out- 
standing loans against the same of $482.23 and certain interest to be deducted; 
that, upon ascertaining the stated cash surrender value of the policy, the trustee in 
bankruptcy notified the said Ehrhart, on February 12, 1927, of the sum ascertained, 
and the said Ehrhart stated it was his intention to pay the amount due to the 
trustee within thirty days; that he failed to do so within that day or any time 
prior to his death. 

(4) That Mary Ehrhart, the surviving wife of George W. Ehrhart, named as 
beneficiary in the policy aforesaid, filed her proofs of death, and later commenced 
suit in the circuit court of Macon county, IIl., against the New York Life Insur- 
ance Company to recover the amount due upon the policy; the case was removed 
to this court, and a plea was filed in the nature of a petition of interpleader, ask- 
ing that the said Mary Ehrhart and the trustee in bankruptcy of George W. Ehr- 
hart, deceased, be required to interplead, and that the cause be transferred to 
the equity docket; the balance due upon the policy, after deducting the loans al- 
ready procured by the bankrupt during his lifetime, the sum of $3,836.05, was 
paid into the registry of this court, the respondents were required to answer the 
interpleader and the policy canceled. 

(5) That the trustee in bankruptcy is entitled to recover of and from the 
fund the cash surrender value of the policy as of the date of the filing of the 
petition in bankruptcy, May 19, 1924; that the said value was and is the sum of 
$1,840; that there were outstanding against it loans secured by the insured, 


2 


amounting to $482.23; that there is due the net amount of $1,357.77 to the trustee 
from the said fund. 

(6) That the remainder of the said fund after the deduction of court costs 
shall be paid to Mary Ehrhart as the beneficiary under the policy. 

Carl N. Weilepp and Robert Vail, both of Decatur, Ill., for Mary Ehrhart 

William J. Carey, of Decatur, Ill., for Lawrence C. Wheat. 

Hamlin, Topliff & Cooper, of Chicago, IIl., filed the bill of interpleader. 

FITZHENRY, District Judge. 

Plaintiff, Mary Ehrhart, sued New York Life Insurance Company in the cir- 
cuit court of Macon county, Ill, to recover as beneficiary upon a certain life in- 
surance policy of $5,000 upon the life of her deceased husband, George W. Ehr- 
hart. The life insurance policy was dated March 20, 1914. The insured, George 
W. Ehrhart, died August 14, 1927. 

An involuntary petition in bankruptcy was filed against George W. Ehrhart 
May 19, 1924. The petition was contested, and later, on September 27, 1926, Ehr- 
hart was adjudicated a bankrupt. In October following Lawrence C. Wheat was 
elected and qualified as trustee of the bankruptcy estate of Ehrhart. The trustee 
notified the life insurance company under date of January 20, 1927, that he was 
the duly appointed and qualified trustee in bankruptcy of the insured; that he 
desired to learn the cash surrender value of the policy of insurance issued upon 
the life of George W. Ehrhart as of May 19, 1924, the date upon which the pe- 
tition in bankruptcy was filed. Under date of February 7, 1927,. the insurance 
company notified the trustee, in a letter received by him on or about February 9th, 
that the cash surrender value of the policy in question on May 19, 1924, was $l,r 
840, but that there was an outstanding loan against it for $482.23 and interest to 
be deducted. After receiving the ascertained and stated cash surrender value of 
the policy, the trustee, on or about the 12th of February, 1927, informed the bank- 
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rupt of the sum so ascertained and stated of the cash surrender value of the 
policy in question, and showed the bankrupt the letter from the insurance com- 
pany. Thereupon the bankrupt informed the trustee that he would, within thirty 
days of that date, pay to the trustee the sum of the cash surrender value as as- 
certained and stated so that he might continue to hold the policy free and clear 
from the claims of his creditors. But the bankrupt failed to pay the amount of 
the cash surrender value, and had many consultations with the trustee relative 
thereto, and continued to fail to do so up to the time of his death, August 14, 1927. 
August 15, 1927, the trustee notified the insurance company that as such trustee he 
was claiming the full amount of the policy. 

September 1, 1927, Mary Ehrhart, the beneficiary named in the policy, sent 
in her proofs of death of the insured, and demanded that the proceeds of the 
policy be paid to her. Upon the approval of the proofs of death, there was due 
the company the sum of $1,212, loaned upon the policy prior thereto, and interest 
upon the loan in the sum of $49.81. In addition to the face of the policy, there 
was due and owing by the company the proportionate part of the current year’s 
dividend, $39.69; proportionate part of extra dividend, $55.27; interest on policy 
premium from September 1 to September 7, 1927, $2.90, making the total amount 
due upon the policy $5,097.86, from which there should be deducted the amount 
of the loan and interest due, leaving a balance of $3,836.05. 

Upon the removal of the cause, the insurance company filed its plea, seeking 
affirmative relief in equity, asking that the cause be transferred to the equity 
docket, and that the plea stand as a bill of interpleader. This was ordered, the 
amount due was paid into the registry of the court, and the insurance company’s 
obligation upon the policy discharged, and the policy canceled. 

In the policy in question, Mary Ehrhart, the wife of the insured, was named 
as beneficiary, “with the right on the part of the insured to change the beneficiary 
as hereinafter provided.” The policy had a cash surrender value after two full 
annual premiums had been paid, which it engaged to pay after the deduction of 
any loans due the company. 

It is contended on behalf of the trustee in bankruptcy that, because the in- 
sured did not pay to the trustee in bankruptcy the cash surrender value of the 
policy as of the date of the filing of the petition in bankruptcy, within thirty days 
after the amount of the cash surrender value had been ascertained and stated to 
him by the trustee, and the bankrupt having remained in default thereof until 
his death, thereby the policy became an asset of the bankruptcy estate, and, upon 
maturity by the death of the insured, the entire proceeds of the policy became the 
property of the trustee for the benefit of the creditors. 

The widow claims the entire proceeds of the policy belong to her as the 
beneficiary named, free and clear from any claim on the part of the trustee: First, 
because, she contends, the policy comes within the Illinois Married Women’s In- 
surance Act of 1869, § 19 (Smith-Hurd Rey. St. 1929, c. 73, § 231), and is there- 
fore exempt; second, that, if it were not exempt, the trustee in bankruptcy could 
under no circumstances recover more than the cash surrender value of the policy, 
less the loan due against it, as of the date of the filing of the petition in bankruptcy 
against the insured. 

We will first consider whether or not the policy in question is exempt to the 
surviving widow. The Illinois statute relied upon is as follows: 

“Rights of Married Women, § 19. It shall be lawful for any married woman, 
by herself and in her own name, or in the name of any third person, with his 
assent as her trustee, to cause to be insured, for her sole use, the life of her hus- 
band, for any definite period or for the term of his natural life; and in case of her 
surviving such period or term, the sum or net amount of the insurance becoming 
due and payable by the terms of the insurance, shall be payable to her, to and for 
her own use, free from the claims of the representatives of the husband or of any 
of his creditors: Provided, however, that if the premium of such policy is paid 
by any person with intent to defraud his creditors, and amount equal to the pre- 
mium so paid, with interest thereon, shall inure to the benefit of said creditors, sub- 
ject, however, to the statute of limitations. The amount of the insurance may be 
made payable, in case of the death of the wife before the period at which it becomes 
due, to his, her or their children, for their use, as shall be provided in the policy 
of insurance, and their guardian if under age.” 
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This statute has been before the Supreme Court of Illinois twice. Cole v. Marple 
98 Ill. 58, 38 Am. Rep. 83; Houston v. Maddux, 179 IIl. 377, 53 N. E. 599, 602. 
In Cole v. Marple, supra, the policy had originally been taken out by the insured for 
his own use and benefit. He afterwards assigned the policy to his wife. The 
assignment was accepted and approved by the insurer. Mr. Justice Craig held 
that, holding the policy as she did, “she substantially complied with the act,” and 
considered that the policy fell within the sphere of the statute. The assignment 
of the policy, it was held, had the same force and effect as though she had sent it 
in and procured a new policy in her own right. Justice Craig considered that he 
was placing a very liberal construction upon the statute in holding that Mrs. Cole 
in these circumstances had substantially complied with the law, while holding that 
the act was in the nature of exemption law, but yet it was not one. 

The Houston Case, supra, followed the Cole Case in holding that, because it 
was in the nature of an exemption law it should be liberally construed, and the 
court said: “Hence it contemplates and includes cases where the husband procures 
for his wife a policy on his own life. In such case he is presumed to act for her 
and as her agent.” 

The only evidence in the record in this case which it can be contended brings 
the policy in question within the provisions of section 19, supra, is the mere fact 
that Mary Ehrhart, wife of the insured, is the named beneficiary, and this with 
the right reserved to the insured to change the beneficiary. If there was anything 
tending to show affirmatively that the insured in the present policy procured for 
his wife the policy in question so that it might be held that he was acting as her 
agent, then the contention of the widow would be meritorious. However, when 
the Illinois Legislature enacted section 19, supra, a policy such as the one here in- 
volved was unknown. At that time life insurance policies were mere contracts in 
consideration of annual sums paid as premiums for the payment of a fixed sum on 
the death of the insured. Such contracts have been varied in form since, and 
policies payable on a period of years so as to become investments and means of 
saving money are in common use. Most of the policies of the present day have 
either a stipulated surrender value or an established value for a fixed amount which 
the companies will loan upon them at any given period. If this were a mere 
straight life insurance policy, without the investment, surrender, and loan value, 
we are persuaded the entire proceeds of the policy would go to the widow in this 
proceeding, not under the Illinois act, but under the Bankruptcy Act. 

[1,2] The Illinois courts have given a very liberal construction to the Married 
Women’s Insurance Act, and while, of course, we adopt the construction of a state 
statute placed upon it by the court of last resort of that state, yet we are not 
constrained to extend it farther by construction than the state courts themselves 
have done. 

[3] In the light of these views, we hold that the proceeds of the policy in 
question are not controlled by the Married Women’s Insurance Act, and therefore 
not exempt property within the provisions of section 6 of the Bankruptcy Act (11 
USCA § 24). Section 70a (11 USCA § 110(a) deals with nonexempt property 
only. 

The cases of In re Young (D. C.) 208 F. 373, 374, and In re Orear (C. C. A.) 
189 F. 888, are cited as authorities for holding the policy exempt to Mrs. Ehrhart in 
this case. Considerable of the opinion in In re Young, supra, is very persuasive to 
the contrary, and yet the portion of the opinion quoted from In re Orear was 
language used in construing the Missouri statute. In re Young was an Ohio case. 
The statute in the Ohio case was as follows: 

“A policy of insurance on the life of any person, duly assigned, transferred ort 
made payable to a married woman, or to any person in trust for her or for her 
benefit, whether such transfer is made by her husband or other person, shall inure 
to her benefit, and that of her children, independently of her husband or his 
creditors, or of the person effecting or transferring the policy or his creditors. 

The exemption discussion in the Orear Case arose under section 6944 of the 
Revised Statutes of Misouri 1909 which provided: “Any policy of insurance 
heretofore or here after made by any insurance company on the life of any person, 
expressed to be for the benefit of the wife of the insured, shall inure to her 


separate benefit, independently of the creditors, executors and administrators of 
the husband. * * *” 
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The discussions in the Young and Orear Cases, supra, concerning the Married 
Women’s Insurance Acts of Ohio and Missouri, are of little assistance in the 
light of the fact that neither resembles even substantially the Illinois act of 1869. 

The rights of the parties to the fund deposited by the insurance company in 
the registry of the court depend upon a construction of section 70a of the Bank- 
ruptcy Act (11 USCA § 110 (a), the material portions of which are as follows: 

“The trustee of the estate of a bankrupt, upon his appointment and qualifica- 
tion, and his successor or successors, if he shall have one or more, upon his or 
their appointment and qualification, shall in turn be vested by operation of law 
with the title of the bankrupt, as of the date he was adjudged a bankrupt, except 
in so far as it is to property which is exempt, to all * * * (3) powers which he 
might have exercised for his own benefit, but not those which he might have ex- 
ercised for some other person; * * * (5) property which prior to filing of the 
petition he could by any means have transferred or which might have been levied 
upon and sold under judicial process against him. When any bankrupt shall have 
any insurance policy which has a cash surrender value payable to himself, his 
estate, or personal representatives, he may, within thirty days after the cash 
surrender value has been ascertained and stated to the trustee by the company 
issuing the same, pay or secure to the trustee the sum so ascertained and stated, and 
continue to hold, own, and carry such policy free from the claims of the creditors 
participating in the distribution of his estate under the bankruptcy proceedings, 
otherwise the policy shall pass to the trustee as assets.” 

[4-7] In the enactment of section 70a (11 USCA § 110 (a), Congress recogniz- 
ed that many policies of insurance at the time of bankruptcy might have a very 
considerable present value which a bankrupt could realize by surrendering his 
policy to the company. We think it was the latter sum that the act intended to 
secure to the creditors by requiring its payment to the trustee as a condition to 
keeping the policy alive. Congress intended that, when that sum was realized to 
the estate, the bankrupt should be permitted to retain the policy, which, because of 
advance in years or declining health, it might be impossible for him to replace. 
surlingham vy. Crouse, 228 U. S. 459, 33 S. Ct. 564-568, 57 L. Ed. 920, 46 L. R. A. 
(N. S.) 148. 

The claim of the trustee to the entire fund is based upon the reasoning that, 
because the insured did not pay to the trustee the amount of the cash surrender 
value, within thirty days after the cash surrender value had been ascertained and 
stated and demand had been made therefor, therefore the ownership and enjoy- 
ment of the policy fell within the closing phrase of subsection 5 of section 70a, 11 
USCA § 110 (a) (5): “Otherwise the policy shall pass to the trustee as assets.” 

By continuing the payments of the premiums, it is contended inferentially 
that the trustee might await the maturity of the policy. We do not believe that, 
in the enactment of the proviso of the statute, Congress had in mind authorizing 
the trustee in bankruptcy to make payment of premiums, charge the beneficiary, 
and await the maturity of the policy. Burlingham v. Crouse, supra; Everett v. 
Judson, 228 U. S. 474, 33 S. Ct. 568, 569, 57 L. Ed. 927, 46 L. R. A. (N. S.) 154. 


In the latter case the Supreme Court said: 


“We think that the purpose of the law was to fix the line of cleavage with 
reference to the condition of the bankrupt estate as of the time at which the 
petition was filed, and that the property which vests in the trustee at the time of 
adjudication is that which the bankrupt owned at the time of the filing of the 
petition. And it is as of that date that the surrender valuc of the insurance 
policies mentioned in § 70a should be ascertained.” 


In that case the bankrupt committed suicide before the adjudication, and the 
trustee in Bankruptcy was claiming the face of the policy. The court said: 


“The subsequent suicide of the bankrupt before the adjudication was an 
unlooked-for circumstance which does not change the result in the light of the 
construction which we give the statute.” 


As we construe section 70a, we believe it was the intention of Congress to 
give to the bankrupt who had an insurance policy upon his life, having a cash 
surrender value, two options: First, to pay to the trustee the cash surrender 
value of his policy at the time of the filing of the petition and hold his policy 
free from the claims of creditors; or, second, to surrender the policy to the 
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trustee so that he might collect from the insurance company its cash surrender 
value, which, of course, would involve cancellation and destruction of the policy, 

In the present case, there was unexplained delay on the part of the bankrupt 
to pay the cash surrender value to the trustee, as he had indicated his desire to 
do, and a corresponding delay by the trustee in enforcing the collection of the 
surrender value. Pending the delay, the policy was matured by the death 
of the insured. We do not believe that the maturity of the policy obliterated 
the surrender value of the policy as an asset of the bankruptcy estate; on the 
contrary, his delay of enforced collection inured to the benefit of the named 
beneficiary, for, had there been an enforced collection of the surrender value by 
the trustee, there would have been no insurance in force on the life of the bank- 
rupt at the time of his death. 

On behalf of the trustee, the case of Partridge v. Andrews (C. C. A.) 191 
F. 325, 41 L. R. A. (N. S.) 123, is cited and relied upon. This case was overruled. 
228 U. S. 479, 33 S. Ct. 570, 57 L. Ed. 929. There is also cited Van Kirk v. Vermont 
Slab Co. et al. (D. C.) 140 F. 38, to sustain the claim that the proceeds of the 
policy should be paid to the trustee. In so far as that case contains expressions 
susceptible of the construction relied upon, it is clearly in conflict with Burling- 
ham y. Crouse, supra; Everett v. Judson, supra; Partridge v. Andrews, supra; 
Frederick: v. Fidelity Mutual Life Ins. Co., 256 U. S. 395, 41 S. Ct. 503, 65 L. Ed. 
1009; Cohen v. Samuels, 245 U. S. 50, 38 S. Ct. 36, 62 L. Ed. 143. 

The cash surrender value of the policy at the date of the filing of the petition 
is the asset which goes to the trustee in bankruptcy; and, upon the failure of 
the bankrupt to pay the cash surrender value to the trustee, he is given full 
power to surrender the policy for cancellation and collection of that amount. 

We therefore hold that there should be paid to the trustee in bankruptcy 
the cash surrender value of the policy in question as of May 19, 1924, the sum 

“of $1,840, less the outstanding loan against it in the sum of $482.23, with interest 
due to that time; the remainder of the fund, $3,836.05, paid into the registry of 
the court, shall be paid to Mary Ehrhart, after deducting the costs and com- 
missions allowed by law. 

A decree may be prepared and submitted in harmony with these views. 


MUTUAL LIFE INS. CO. OF NEW YORK v. SEYMOUR et al. (two cases). 
Nos. 208, 209. 
District Court, S. D. Illinois, N. D. Jan. 4, 1928. 
45 Federal Reporter (2d) 875. 
1. INSURANCE. 

Knowingly false statements in application for insurance concealing fatal 
malady defeated recovery on policy, regardless of whether medical examiner 
knew of falsity or participated in fraud. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

2. INSURANCE. 

Insurer was not estopped even if medical examiner knew of materially false 
statements respecting applicant’s health in application. 

Insurer was not estopped because this would amount to modification 

of provision of policies that no agent or other person except designated 
officers of insurer has power on behalf of company to make, modify, or 
discharge contract of insurance, or waive any lapse or forfeiture or 
any of company’s rights or requirements, or bind company by making 
any promise respecting any benefits thereunder, or by accepting any 
representation or information not contained in application. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

3. INSURANCE. 

Law applicable to setting aside fraudulently procured contracts and to actions 
on contracts applied to suits to cancel life policies for fraudulent representations, 
where answers sought recovery on policies. 

(For other cases, see Insurance, Dec. Dig. § 249.) 
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4, INSURANCE. 

Insurer could rescind two life policies for fraud in applications, though only 

one application was executed (Smith-Hurd Rev. St. Ill. 1929, c. 73, § 261(3). 
The original application for policy of $5,000 in favor of applicant’s 

son recited that said application should stand as application for $10,000 

policy in favor of applicant’s wife, and contained receipt reciting that 

assured had received copy of it attached to latter policy for wife. In 
view of this agreement, and that insurer, acting on theory that answers 

as to physical condition of insured were true, agreed that such application 

might stand as basis for additional policy, contention that $10,000 policy 

showed on its face that it was issued on application for another policy 
with a different beneficiary, and therefore showed no representation on 
which $10,000 policy was issued, could not be sustained. 

(For other cases, see Insurance, Dec. Dig. § 247.) 

In Equity. Suits by the Mutual Life Insurance Company of New York 
against Helen M. Seymour, individually and as executrix of Arthur Seymour, 
deceased, and against Arthur J. Seymour and another. 

Decrees for plaintiff. 

Winston, Strawn & Shaw, of Chicago, Ill., and Miller, Elliott & Westervelt, 
of Peoria, Ill., for plaintiff. 

Dailey, Miller, McCormick & Radley, of Peoria, Ill., for defendant. 

FITZHENRY, District Judge. 

Plaintiff has presented its bills in cases Nos. 208 and 209, praying for the 
cancellation and rescission of two life insurance policies issued by it upon the 
life of Arthur Seymour. In case No. 208, it prays the cancellation and rescission 
of policy No. 2866049, in which Helen H. Seymour, the wife of the assured, is 
made the beneficiary; in case No. 209, policy No. 2862160, in which Arthur J. 
Seymour, a son of the assured, is the beneficiary. In each case, besides the 
named beneficiary, Helen H. Seymour, executrix of the estate of Arthur Seymour, 
deceased, is joined as a party defendant. The defendants, answering, denied the 
material allegations in plaintiff’s bills, recited the death of the insured, the filing 
of proofs of loss under the respective policies, and asked for judgment for the 
amount of the policies. 

At the time these two policies were written, and application for them made, 
it must have been known to the applicant that he was afflicted with a serious 
disease, angina pectoris, progressive in its nature, to the extent of fatality. His 
regular physician had advised him to that effect, directed him to avoid over- 
eating or overexertion, and two eminent specialists had advised him substantially 
to the same effect. His regular physician, who was also the medical examiner 
for a life insurance company, other than plaintiff, was told by one of his com- 
pany’s solicitors that he was going to get an application for insurance from 
Arthur Seymour. The doctor told the agent not to bring in any application for 
insurance from him, because he (Seymour) could not get a nickel’s worth of 
insurance in that company. Thereupon, the solicitor took the matter up with 
the agent of another company (plaintiff). The application was procured, and 
arrangements made by the agent for medical examination by the regular examiner 
of the plaintiff company, Dr. P. M. Burke, at his office in La Salle, Ill., on that 
evening, March 15, 1921. The examination was made. It resulted favorably 
to applicant, and the policy for $5,000 was issued in favor of applicant’s son, 
Arthur J. Seymour. When that policy was delivered, application was made for 
another policy for $10,000, payable to the wife of the applicant, and was to be 
issued upon the original application. 

It is contended by plaintiff that the applicant made false answers, known 
to be false by him, to the medical examiner, Dr. P. M. Burke, an aged practitioner 
of ability, integrity, and experience. Upon the representations of the applicant 
and such examination as Dr. Burke could make, he found the applicant to be in 
a condition of good health, with no impairment. The applicant certified he 
had read over the answers to the questions as written in by the doctor, and 
said they were true and correctly written down. The answers as written down 
were untrue. 

[1] However, the ‘defendants seek to avoid the consequences of the discrep- 
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ancies between the answers and the truth by showing by the son of the insured, 
Arthur J. Seymour, that he went with his father to the doctor’s office and was 
personally present with him the next day after the application was originally taken 
and saw the examination of his father made by Dr. Burke, heard the conversa- 
tions between his father and the doctor, in which the son claimed his father 
told Dr. Burke that the Mayos, Dr. J. B. Herrick of Chicago, and Dr. Fullen- 
wider of La Salle, had all said that he had heart trouble, etc., but that Dr. Burke 
said that was “all bunk” and they need not put that in the application because he 
(Seymour) was a well man. 

The substantial defense interposed by the defendants was that the applicant 
made truthful answers to the medical examiner and the examiner did not cor- 
rectly record them; that the knowledge of the examiner is the knowledge of 
the company and the company is estopped from setting up in defense the state- 
ments recorded by the medical examiner, relying upon Union Mut. L. Insurance 
Co. v. Wilkinson, 13 Wall. 222, 20 L. Ed. 617; American Life Insurance Co. y. 
Mahone, 21 Wall. 152, 22 L. Ed. 593; New Jersey Mutual Life Ins. Co. v. Baker, 
94 U. S. 610, 24 L. Ed. 268; and Continental L. Ins. Co. v. Chamberlain, 132 U. S. 
305. 10°S-Ce 87; 331. Bd. oak. 


The character of discrepancies referred to by the line of authorities just 
above quoted may be illustrated by what the Circuit Court of Appeals of the 
Fifth Circuit said with reference to the Chamberlain Case, supra, in Mutual Life 
Ins. Co. of N. Y. v. Powell, 217 F. 565, 568: 


“In the Chamberlain Case the false representation was as to other insurance. 
The insured was a member of certain co-operative societies, and informed the 
agent of that fact, and after considerable discussion it was decided to answer 
the question as to other insurance in the negative. There was no question as 
to the good faith of either the insured or the agent, and there was some latitude 
for difference of opinion.” : 

In his testimony as to what happened upon the examination of the insured 
in these cases, Seymour, the son, went into minute details. He testified that 
the examination was made the next day after the application was signed by 
his father for the agent, which was on March 15th. He said he went with his 
father to Dr. Burke’s office; that Dr. Burke stripped his father to the waist, 
examined him with a stethoscope, thumped him on the back and chest, put 
instruments in his ears, examined his chest and heart; that his father asked Dr. 
Burke how his heart beat was, and the doctor said it was all right; Dr. Burke 
took his height and weight and urine, which the doctor examined; that Dr. 
3urke told him he found he was in perfectly sound health, and then his father 
took up the subject of his heart. The doctor asked him if he had ever been ina 
sanitarium or hospital, which was on the form, and his father told him, yes, he 
had been to Mayo Brothers. He said he wanted to know what his trouble was, 
if he had any; “they set him in a chair and it seems there was something elec- 
trical about the examination, that it was done by electricity in some way, and he 
told him what their result was, that they told him he had this heart disease 
called angina. And the doctor immediately got his apparatus out and again went 
over his heart and examined his chest throughout. And of course, he asked 
several questions, there was a good many different questions asked.” ‘That Dr. 
Burke said “he could not find anything wrong with him in any respect and that 
he just felt it was ‘all bunk’ and that there was nothing wrong with his heart 
at all. 


The witness McGinnis, the soliciting agent who procured the original appli- 
cation, testified that the day the application was taken he arranged for the 
medical examination, met the insured in front of Dr. Burke’s office that evening, 
and accompanied him into Dr. Burke’s office; that Dr. Burke retired to his 
private room with the insured; after they had remained there quite a while, 
they came out; Seymour, the insured, was alone; the son did not accompany 
him to the office, nor had he been in the private office during the examination 
by Dr. Burke. Just after they came out of the private office, insured left Dr. 
Burke’s office. McGinnis, the agent, waited for Dr. Burke to complete the 
physician’s part of the examination and upon its completion, the application was 
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given to McGinnis, who left Dr. Burke’s office and immediately turned the 
application over to Mr. Riorden, the agent for plaintiff. ; 

In addition to the agent’s testimony as to the absence of the insured’s son 
during the examination, Dr. Burke answered question 34 of the original 
examiner’s report, which was, “Was any third person present, contrary to the 
Company’s rule, while you were asking the applicant questions?” “No,” the 
answer being in Dr. Burke’s handwriting. 

There is no evidence of any other application concerning the insured which 

was made and executed on the 16th day of March, or at any other time than the 
one described by the agent, a photostatic copy of which was attached to the 
olicy. 
. If Arthur J. Seymour’s testimony is untrue, and the answers made by the 
insured to the examiner were correctly recorded by the examiner, as the insured 
says in writing they were, then they were clearly false, because the record 
shows beyond any possibility of question that the insured knew and had known 
since 1919 that he was afflicted with a fatal malady and had been sent to 
specialists with reference to his condition and his activities incident to it. 

On the other hand, if the testimony of the son Arthur J. Seymour is true, 
it would simply establish that Dr. Burke was a party to the fraud, and knowing 
all of the facts, wrote answers which were untrue into the application, and after 
so doing, the insured himself certified that the doctor had correctly recorded his 
answers to the questions. 

The United States Supreme Court, in discussing a case very decidedly 
analogous to the present one, Mutual Life Ins. Co. of New York v. Hilton-Green, 
Ex’r of Wiggins, 241 U. S. 613, 36 S. Ct. 676, 680, 60 L. Ed. 1202, said: 

“The general rule which imputes an agent’s knowledge to the principal is 
well established. The underlying reason for it is that an innocent third party 
may properly presume the agent will perform his duty and report all facts which 
affect the principal’s interest. But this general rule does not apply when the third 
party knows there is no foundation for the ordinary presumption,—when he is 
acquainted with circumstances plainly indicating that the agent will not advise 
his principal. The rule is intended to protect those who exercise good faith, and 
not as a shield for unfair dealing. Distilled Spirits, 11 Wall. 356, 367, 20 L. Ed. 
167, 171; American Surety Co. v. Pauly, 170 U. S. 133, 156, 18 S. Ct. 552, 42 L. Ed. 
977, 985; American Nat. Bank v. Miller, 229 U. S. 517, 521, 522, 33 S. Ct. 883, 57 
L. Ed. 1310, 1312, 1313; Mechem, Agency, 2d Ed. § 1815. * * * 

“The assured at the least consciously permitted an application containing 
material misrepresentations to be presented by subordinate agents to officers of 
the insurance company under circumstances which he knew negatived any 
probability that the actual facts would be revealed; and later he accepted policies 
which he must have understood were issued in reliance upon statements both 
false and material. He could claim nothing because of such information in the 
keeping of unfaithful subordinates. Moreover the false representations accom- 
panied and were essential parts of the policies finally accepted. He did not 
repudiate, and therefore adopted and approved, the representations upon which 
they were based. Beyond doubt an applicant for ‘insurance should exercise 
toward the company the same good faith which may be rightly demanded of it. 
The relationship demands fair dealing by both parties. New York Life Ins. Co. 
v. Fletcher, 117 U. S. 519, 529, 533, 534, 6 S. Ct. 837, 29 L. Ed. 934, 939, 940; 
Assurance Co. v. Building Association, 183 U. S. 308, 361, 22 S. Ct. 133, 46 L. Ed. 
213, 234; U. S. Life Ins. Co. v. Smith, 34 C. C. A. 506, 92 F. 503.” 

Mutual Life Ins. Co. of N. Y. v. Powell (C. C. A. 5th) 217 F. 565, 567, was a 
case very much like the one at bar. The plaintiff there, as one of the plaintiffs 
here, went upon the witness stand to show that he was present when his wife 
was examined by the doctor for the insurance policy there involved. He testified: 

“Q. Mr. Powell, when those questions were asked about the treatment, what 
treatment she had had, surgical operations and things of that kind, what answer 
did she make Dr. Groves? A. She says to Dr. Groves, ‘You know my condition,’ 
she says, ‘You know I have been treated by you and Dr. Culbertson and Dr. 
Oertel: what should my answer be in a case like that?’ The doctor says, ‘You 
are done and well now; you have been well for four years; you haven’t felt any 
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effects of this place,’ he says; ‘I would answer in the negative; I would answer, 
“No”—that I was not in the hospital, and was not treated, according to the 
questions asked in the application.’ 

“Q. Who wrote those answers? A. Dr. Groves.” 

The same line of authorities were there relied upon as 
defendants here. The Court of Appeals said: 

“The conduct of the insured in this case is incompatible with good faith. It 
may be that neither she nor her husband knew that she was afflicted with cancer, 
as all people are prone to deceive themselves with regard to lingering and fatal 
maladies; but even as to this there is considerable doubt. But it is unbelievable 
that she did not know that the trouble with her breast was serious, as otherwise 
her family physician would not have sent her to specialists. * * * As to her 
knowledge of these facts the testimony of her husband removes all doubt.” 

In this case it might also be well said as to Arthur Seymour’s knowledge 
of the facts, the testimony of his son Arthur J. Seymour removes all doubt, if 


true. The Court of Appeals, in the Powell Case, supra, used this language, 
which is pertinent: 


is invoked by the 


“In this case it is apparent that a gross fraud was perpetrated on the 
insurer, which would have been impossible without the active participation of the 
insured. The medical examiner was not the agent of the company for the pur- 
pose of defrauding it. It had the right to rely on the statements of the insured 
that her answers were true and had been correctly recorded by the doctor, and 
it is not estopped to set up their falsity.” 

[2] Defendants also contend that the truth about Seymour’s condition was 
disclosed to Dr. Burke and that, knowing the facts, he wrote the answers into 
the application which plaintiff claims were untrue, and therefore, the doctor 
being the agent of the company, the company is estopped by the knowledge of 
the agent to complain of the false answers to the material questions here involved. 
These policies contain the following provisions: 

“Notice: No agent or other person except the President, Vice-President, a 
second Vice-President, a Secretary or the Treasurer of the Company has power on 
behalf of the Company to make, modify or discharge this or any contract of in- 
surance, to extend the time for paying a premium, to waive any lapse or forfeiture 
or any of the Company’s rights or requirements, or to bind the Company by making 
any promise respecting any benefits hereunder, or by accepting any representation 
or information not contained in the written application for this policy.” 

In Prudential Ins. Co. v. Moore, 231 U. S. 560, 34 S. Ct. 191, 194, 58 L. Ed. 
367, the Supreme Court said: 

“It is contended here, as in the A®tna Case [231 U. S. 543, 34 S. Ct. 186, 58 L. 
Ed. 356], that the company is estopped by the knowledge of the agent, and the 
same cases are cited as were cited there. We answer here, as we answered there, 
that the terms of the policy constituted the contract of the parties and precluded 
a variation of them by the agent.” 

In Maryland Casualty Co. v. Eddy (C. C. A. 6th) 239 F. 477, 482, it was said: 

“In this disposition of the matter, the conclusion seems necessarily involved, 
although not spelled out, that to say that the company is estopped to rely upon such 
a false answer because its agent had knowledge, is to say that the terms of the 
contract are to be changed. Upon the subject of knowledge by the agent under 
similar circumstances, see, also, Mutual Co. v. Hilton, supra, 241 U. S. at page 
623, 36 S. Ct. 676, 60 L. Ed. 1202, and Mutual Co. v. Powell, supra, 217 F. at page 
Bos; 133°: (Co Ais.” 

So, we conclude that the testimony of Arthur J. Seymour, if true, does not 
tend to avoid the consequences of the false representations made and upon which 
Loth policies ‘in these cases were issued. Its only effect is to raise a question as to 
the integrity of plaintiff’s medical examiner, who is now deceased and who up to 
the time of his death, in the community in which he resided, had been known 
as an honorable, faithful medical practitioner. 

The principle invoked by the defendants, which establishes that where an agent 
of the company prepares the application or makes representations to the insured as 
to the character and effect of the statements of the applicant, he will be regarded 
in so doing as the agent of the company, and not the agent of the insured, and 
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which principle is sustained by the authorities heretofore referred to, can be of 
no avail to the defendants in this case. The later decisions enforce the provisions 
of a policy. These contracts contain the provision that: 

“No agent or other person (except the respective officers of the company) has 
power on behalf of the company to make, modify or discharge this or any con- 
tract of insurance, * * * or to bind the Company by making any promise respect- 
ing any benefits hereunder, or by accepting any representation or information not 
contained in the written application for this policy.” 

Seymour, the insured, expressed his understanding to be that the company or 
one of its executive officers and no other person could waive any of its rights or 
grant insurance or make any agreement binding upon the company. The later 
decisions of the Supreme Court recognize the competency of applicants for in- 
surance to make such agreements and that they are binding when made. Aétna 
Life Ins. Co. v. Moore, 231 U. S. 543, 34 S. Ct. 186, 191, 58 L. Ed. 356. 

[3] The contention of the defendants that what was said by the Supreme 
Court in Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 623, 36 S. Ct. 676, 60 L. 
Ed. 1202, does not apply and cannot be considered in this case for the reason that 
these bills are suits outside of the contracts, that the company is not claiming 
under the contract at all. This charge is true with reference to the plaintiff in 
these cases. It is an attempt to set aside the contracts, on the ground of fraud in 
procuring their execution so far as the insurer is concerned, but it must not be 
overlooked that defendants, by their answers, have made it a suit based upon the 
contracts and are asking affirmative relief and judgment for the amount of the 
alleged loss sustained by the defendants under the contracts. 

Defendants are asking the court to hold that the knowledge of Dr. Burke of 
the untruthfulness of the representations made by the applicant to be the knowl- 
edge of the company and that the plaintiff is thereby estopped to assert the untruth- 
fulness of the applicant’s answers to the material questions. They ask for a 
strict construction and application of the Illinois statute (Smith-Hurd Rev. St. 
1929, c. 73, § 261(3) providing: 

“That the policy, together with the application therefor, a copy of which ap- 
plication shall be endorsed upon or attached to the policy and made a part thereof, 
shall constitute the entire contract between the parties.” 

So, as far as the defendants are concerned, they have made these suits actions 
upon the contracts themselves and in the state of the issues, as raised, the law 
applicable both to setting aside the contracts procured through fraudulent represen- 
tations, and to actions seeking a recovery upon the contracts alleged to have been 
executed, as claimed, are applicable in these cases. 

Reliance is placed upon Joseph v. New York Life Ins. Co., 308 Ill. 93, 139 N. 
E. 32. The Joseph Case was an action against the New York Life Insurance Com- 
pany to recover upon a certain insurance policy. A number of pleas were filed by 
the defendant, charging that the answers orally made to the examiner were false. 
The pleas clearly alleged fraud in procuring the policies of such a character as 
was available to the company as a defense. The plaintiff filed replications to each 
of the additional pleas. The averment contained in the tenth, eleventh, twelfth, 
and thirteenth replications, that all of Joseph’s answers were full, complete, and 
true, was a complete answer to the charge in the pleas that they were false and 
fraudulent. The Illinois Supreme Court said: 

“Whether they were in fact true or false might have been determined from the 
evidence on a trial, if an issue as to the fact had been formed. The defendant, 
however, filed a general demurrer, which admitted the allegation of the replications 
that the answers were true. This demurrer was properly overruled, and a judgment 
for the plaintiff on the pleadings necessarily followed.” Page 99 of 308 Ill., 139 N. 
E. 32, 34. 

[4] It was every earnestly contended that the $10,000 policy payable to Helen 
H. Seymour should not be canceled or rescinded, but that judgment for the face of 
the policy should be entered in favor of the defendant in case No. 208, for the 
reason that no copy of an application for the $10,000 policy was ever attached to or 
indorsed on the policy, that therefore, under the statute of Illinois requiring that 
the application be attached to the policy at the time of its issue, and under the 
language of the policy, which is even stronger than the statute, no statement made 
in such application, whether it be a warranty or whether made in good faith or 
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fraudulently, can be used by the company to defeat the policy. 
the policy is especially relied upon, where it provides: 

“This policy and the application therefor, a copy of which is endorsed hereon 
or attached hereto, constitute the entire contract between the parties hereto. All 
statements made by the insured shall, in the absence of fraud, be deemed representa- 
tions and not warranties, and no such statements of the insured shall avoid or be 
used in defense to a claim under this policy unless contained in the written applica- 
tion therefor, and a copy of the application is endorsed on or attached to this 
policy when issued.” 

The $10,000 policy when produced in court had attached thereto a photostatic 
copy of the application of March 15th, upon which the $5,000 policy had been issued, 
containing the questions asked the insured and the answers thereto written out by 
Dr. Burke and the certificate of the applicant that they had been correctly reported 
by the examiner and were true, and signed by the applicant. The application for the 
$10,000 policy was not attached. Upon the trial, however, plaintiff produced the 
original application, which recited an agreement between the parties that the ap- 
plication for the former policy dated March 15, 1921, should stand as the application 
for the $10,000 policy, and upon the bottom of it was a receipt, reciting that the as- 
sured had received a copy of it attached to policy No. 2866049. 

It is charged that this $10,000 policy shows upon its face that it was issued 
upon an application for a $5,000 policy, w ith a different beneficiary; that therefore 
it shows certain representations upon which the other policy was issued, but no 
representations upon which the $10,000 policy was issued; therefore a recovery 
must be permitted upon that policy. 

Were this an action at law to recover upon the policy, the question might 
merit consideration. However, so far as the plaintiff is concerned in case No. 208, 
this as an action to cancel and rescind a contract procured through fraudulent re- 
presentation and, as the defendants have said, is an action outside the contrac‘. 
The evidence clearly shows that the plaintiff acting.upon the theory that the an- 
swers as to the physical condition of the insured were true and not false, agreed 
that those representations might stand as the basis for an additional policy upon the 
life of the assured, payable to a different beneficiary, in the sum of $10,000. Exhibit 
D, the application for the second policy, clearly establishes this fact, so that if 
there was fraud practiced in procuring the execution by the plaintiff of the first 
policy, the same fraud was used and operated to procure the execution of the second 
policy and made it subject to all of the frailities attending the first policy. There 
was no representation contained in the application for the second policy beyond 
the reaffirmance that the physical condition of the assured at the time of the execu- 
tion of the original application was the same, that is, that there had been no change 
in his physical condition since the original application was executed. Nor is it 
contended here by the plaintiff that there was any material change. We therefore 
conclude that the fraud incident to the execution of the original application was 
also the basis upon which the second policy was written and likewise vitiated it. 


Decrees may be prepared and submitted in harmony with the prayer of the 
plaintiff’s bills. 


The language of 


NATIONAL BENEFIT LIFE INS. CO. v. HICKMAN et al. 
Supreme Court of Arkansas. Dec. 1, 1930. 
Rehearing Denied Jan. 12, 1931. 
33 Southwestern Reporter (2d) 362. 


No. 23. 


1. INSURANCE. 


Beneficiaries suing on life policy must show premiums were paid as alleged, 
where insurer denied payment before policy lapsed. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 
2. INSURANCE. 

Proof that insured executed premium note held ineffectual to prove payment 
of premium last due on life policy, where testimony showed note was for prior 
premium. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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3. INSURANCE. : 
Life policy lapsed, precluding recovery thereon, where premium was not paid 
when due or within grace period; there being no reinstatement. 
(For other cases, see Insurance, Dec. Dig. § 349[1].) 


Appeal from Circuit Court, Pulaski County; Marvin Harris, Judge. 

Action by Ida H. Hickman and others against the National Benefit Life In- 
surance Company. Judgment for plaintiffs, and the defendant appeals. 

Reversed and dismissed. 

John A. Hibbler, of Little Rock, for appellant. 

M. R. Perry, of Little Rock, for appellees. 

Kirsy, J. 

Appellant prosecutes this appeal to reverse a judgment against it in favor of 
appellees, beneficiaries in a policy of insurance issued by it on the life of Jason O. 
Hickman. 

It was alleged that the premiums had been paid on the policy, that the insured 
had died on October 2, 1929, and that the insurance company had denied liability 
and waived proof of loss. 


The answer denied any liability on the policy, any indebtedness to the bene- 
ficiaries on account of it, and that the insured was, at the time of his death, a 
policyholder under the designated contract in good standing, not having complied 
with the conditions of the contract and paid his premiums as required; admitted 
that the policy was issued with the premiums payable quarterly in advance of 
$12.62 each, that all premiums were paid to August 26, 1929, that a grace period of 
31 days carried the insurance to September 27, 1929, at which time the policy lapsed 
and became void for the failure to pay the premium due August 26th; alleged that 
the insurance was never restored under the terms of the policy by application and a 
certificate of health showing the insurability of decedent and the payment of the 
premiums due; alleged that no application was made for reinstatement and no 
evidence of insurability was ever submitted. 

The undisputed testimony shows that all premiums were paid on the policy up 
to the one due date on August 26, 1929. Appellees admitted this was paid October 
1, 1929, 5 days after the period of grace had expired under the policy, and that the 
insured died October 2, 1929. There was some testimony adduced attempting to 
prove that a note was given for payment of the premium and accepted by the agent 
of the company, the general agent having authority to accept it, but the only witness 
who testified about the execution of any note for premiums stated it was for the 
May premium, and the undisputed testimony showed that no money was paid to 
the agent as a premium on the policy until after the expiration of the period of 
grace. The testimony was conclusive that this money was intended to be for a 
reinstatement of the insured or restoration of the contract, that no application was 
made or health certificate of the insured submitted with it, and that there was no 
reinstatement of the insured or restoration of the contract. No money was 
accepted by the company, and it was returned or tendered to the parties who had 
turned it over to the agent for an attempted reinstatement of the policy. 


{1] Appellant’s contention that the court erred in refusing to direct a verdict 
in its favor must be sustained. The burden of proof was upon the appellees to 
show that the premiums had been paid as alleged; defendant having denied the 
fact of its payment. People’s Life Ins. Co. v. Britt, 172 Ark. 98, 287 S. W. 758. 

[2,3] The undisputed evidence showed that there was no payment of the pre- 
mium due on August 26, 1929, on that date or within the period of grace allowed 
therefor, and that there was no reinstatement of the insured or restoration of the 
policy made in accordance with its terms. No application therefor with a certificate 
of health of the insured was ever presented to the insurance company during the 
life of the insured. The attempt to show the execution of a note by the insured 
accepted by the agent of the company could have no effect to prove the payment 
of the August 26th premium, the only witness who testified about the execution of 
any note made having stated positively that it was given for the May premium. 
The premium not having been paid as required, the policy lapsed, and, there being 
no restoration of it or reinstatement of the insured, appellees were not entitled 
to recover, and, the undisputed testimony showing such fact, the court erred in not 
directing a verdict in appellants favor. 
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The judgment is accordingly reversed, and the cause, appearing to have been 
fully developed, will be dismissed. It is so ordered. 


JOHNSTON v. ORDER OF UNITED COMMERCIAL TRAVELERS OF 
AMERICA. No. 58. 
Supreme Court of Arkansas. Dec. 22, 1930. 
32 Southwestern Reporter (2d) 375. 

1. EVIDENCE. 

Genuineness of insured’s signature to letters offered in suit on life policy 
wherein insurer claimed suicide Weld for jury under conflicting evidence. 

(For other cases, see Evidence, Dec. Dig. § 382.) 
2. INSURANCE. 

Expert testimony that insured’s death resulted from self-inflicted wounds with 
suicidal intent Aeld inadmissible in suit on life policy. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 
3. INSURANCE. 

Where expert testimony shows nature of wounds and manner inflicted, ulti- 
mate question whether insured committed suicide becomes question for jury. 

(For other cases, see Insurance, Dec. Dig. §.668[12].) 

4. INSURANCE. 

Admitting incompetent expert testimony that insured committed suicide, pre- 
cluding recovery under life policy, Held prejudicial error, where undisputed testi- 
mony did not establish suicide. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 


Appeal from Circuit Court, Bradley County; Patrick Henry, Judge. 

Suit by Mrs. Annie Mack Johnston against the Order of United Commercial 
Travelers of America. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded for a new trial. 

Wilson & Martin, of Warren, and Compere & Compere, of Hamburg, for 
appellant. 

Wynne & Miller, of Fordyce, for appellee. 

Situ, J. 

Appellant is the widow of Sam Carson Johnston, and is the beneficiary in a 
policy of insurance on his life issued by the Order of United Commercial 
Travelers of America, hereinafter referred to as the order. The insured was 
found dead in the municipal natatorium in the city of Monroe, La., on the morning 
of January 4, 1927, and this suit was brought soon thereafter when the order 
denied liability. 

The constitution and by-laws of the order, which are made part of the 
insurance policy, provide that: “This order shall not be liable to any person 
for any benefit for any death * * * resulting from self-destruction (whether 
sane or insane) of the insured,” and further that: “This order shall not be liable 
to any person for any benefit for any death, * * * injuries (fatal or otherwise) 
intentionally inflicted by others except where such injuries are inflicted for the 
sole purpose of burglary or robbery or by an insane person, the intent to com- 
mit burglary or robbery to be established by the claimant and the insanity to be 
established by a court having competent jurisdiction.” 


There was a verdict for the defendant order, and a judgment accordingly, 
which the order insists should be affirmed, notwithstanding the assignments of 
error, for the reason that the undisputed testimony shows that deceased died by 
his own hand. 


The insured had been an active business man, and had made money, but finan- 
cial reverses came. He became a member of a partnership which attempted to 
put on the market a patented automobile grease gun, but he lost his investment. 
He borrowed money from his wife, which was also lost in the same investment. 
At the time of his death, deceased and his wife were not living together, although 
there does not appear to have been a permanent estrangement. Insured borrowed 
$500 from a brother-in-law just before the holidays, and borrowed smaller sums 
from his friends with which he paid current expenses. He remarked to several of 
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his friends that he had involved his wife, but that he “would square that by 
bumping off,” as he carried sufficient insurance for that purpose. He was not a 
dissipated man, yet he drank heavily during the week preceding his death, and 
was confined for two nights in the city calaboose on that account. A friend pro- 
cured his release on Sunday, and he was found dead the following Tuesday, 

On the morning the insured’s dead body was found, a street car motorman 
observed an automobile parked near the municipal natatorium with some letters 
lying on the seat. He reported that fact to the engineer at the power house, who, 
in turn, called L. V. Tarver, a city detective. Tarver testified that he went to 
the city park, where he found the car, with two letters on the seat. One was ad- 
dressed to R. D. Swayze, and the other to L. A. Caspari. Witness sent word to 
Swayze, and, when he later came, the letter addressed to him was opened and 
read. Both Swayze and Caspari identified the letters addressed to them as having 
been written by the insured. The letter to Swayze reads as follows: 

“Mr. R. D. Swayze. 

“Dear Friend: I request that you and Mr. Caspari take charge be sure 

that preparations are inexpensive. Arrange to have my Shrine Insurance trans- 


mitted to my dear little wife by wire one of the very best and truest little mates 
that ever lived. Help and advise her. 


“Sam C. Johnston. ; 
“My bag and overcoat are in room 16 Bohemia Hotel. My lodge receipts are 


in my pocket book inside my bag. I owe 8 days room rent please pay and have 
my wife reimburse you.” 

The other letter was of similar purport. 

Tarver and Swayze went to the pool, where, about the middle of the. north 
end, there was a derrick, a framework that held up a shoot-the-shoot, and, resting 
on one of the crosspieces supporting that framework, they discovered the body 
about four feet under the water. The body was sixteen or eighteen feet from 
the north end of the pool. 

Dr. C. P. Gray, the coroner, was notified, and, upon his arrival, the body was 
removed from the pool. Dr. Gray testified that he had been coroner of the par- 
ish for twenty years, that he was a practicing physician, and that he had made a 
special study of similar cases, and that, in his opinion, there was no question but 
that the deceased had committed suicide. The testimony of this witness was ta- 
ken by deposition. Dr. Gray further testified that, when the body was taken out 
of the water, an open knife was found tightly clutched in the-right hand. There 
were three cuts in the neck, which began at the left ear and stopped just before 
reaching the mid line of the neck in front. The wounds had cut through the 
skin and the larger blood vessels on the left side of the throat, and the deceased 
had died from the loss of blood resulting from severing the larger blood vessels 
in the throat. There was a small amount of coagulated blood on the knife where 
the blade went into the handle, and the blade of the knife was protruding between 
the thumb and first finger of the right hand of the deceased when his body was 


removed from the water, the cutting edge of the knife being turned towards the 
body. 


If the facts just detailed were admitted to be true, or were undisputed, we 
would not hesitate to hold that only one inference could be deduced from them 


’ 
and that is, that insured committed suicide, in which event it would be unnecessary 


to review the record for error in the trial; but there is some dispute in the testi- 


mony, and we are unable to say that the undisputed facts are such as to compel 
all reasonable minds to reach the conclusion that the insured committed suicide. 


Just here it may be said that there was some testimony to the effect that de- 
ceased had become much embittered at one of his business associates and another 
party, but there is no testimony warranting the submission of the question whether 
these men, or either of them, might have killed him. It would not help plaintiff's 
case, however, if these men, or either of them, had killed the insured, for there is 
not even a suspicion that they did so for purposes of burglary or robbery. The 
death of the insured at their hands, except for purposes of burglary or robbery, or 


unless they were insane, would have given no cause of action under the provisions 
of the policy set out above. 


[1] The application of deceased for the policy sued on was offered in evidence, 
and his signature thereto was sufficiently identified to use it as the basis of com- 
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parison with the signature to the letters in the deceased’s automobile, and the 
addresses in these letters both testified that they recognized the signatures as those 
of Mr. Johnston, the insured. But Mr. Johnston’s wife and step-daughter both tes- 
tified that the signatures were not those of Mr. Johnston, and this conflict in the 
testimony makes a question for the jury as to the genuineness of the signature, 
In addition, the stepdaughter testified that Mr. Johnston was left-handed, and, in 
eating, held his knife in his left hand, whereas, when the body was found, the 
bloody knife was in the right hand. We cannot, therefore, say that the undisputed 
testimony shows a case of suicide, and, this being true, it cannot be said that no 
prejudicial error was committed at the trial. 

[2, 3] In the depositions of Dr. Gray and some of the other witnesses, the 
opinion was expressed that the case was one of suicide, and the deposition of Dr. 
Gray not only expressed this opinion, but contains some cogent arguments in 
support of that opinion. 

Opposing counsel have briefed the question of the admissibility of an expert 
opinion that the death in question resulted from wounds self-inflicted with suicidal 
intent, and there appears to be several authorities holding such testimony compe- 
tent. Miller v. State, 9 Okl. Cr. 255, 131 P. 717, L. R. A. 1915A, 1088. We think, 
however, that the better rule excludes this expert testimony. This is the point 
in issue; the decisive fact in the case; the question which the jury was impaneled 
to decide; and is an inference which one person might draw as well as another. 
Of course, the trained physician and surgeon might know the depth and character 
and consequences of cuts and wounds and the manner in which they might have 
been inflicted, which the lay witness might not have, and testimony of this charac- 
ter may be given by the expert, but, when it has been given, the jury, and not the 
witness, should say with what intent the wounds were inflicted. 

[4] It was therefore error to permit witnesses to express the opinion that the 
deceased had committed suicide, and, as we have said that the undisputed testi- 
mony does not show death by suicide, we must hold this incompetent testimony 
prejudicial. 

Complaint is made of several of the instructions; but we find no error pre- 
judicial to appellant in this respect. The law of the subject has been declared in 
many opinions by this court, the most recent being that of Home Life Insurance Co. 
v. Miller, 33 S. W. (2d) . The instructions declared the law as favorable to 
appellant as she had the right to ask. 

For the error in the admission of the incompetent opinion evidence, the judg- 
ment must be reversed, and the cause will be remanded for a new trial. 


GUARANTY LIFE INS. CO. OF SAVANNAH vy. BELL. No. 20946. 
Court of Appeals of Georgia, Division No. 1. Dec. 19, 1930. 
156 Southeastern Reporter 319. 


1. CERTIORARI. 

Certiorari assigning error on final judgment denying new trial held not dis- 
missable, though judgment directing verdict sustaining plea of tender and limit- 
ing recovery was not final. 

(For other cases, see Certiorari, Dec. Dig. § 60.) 

2. INSURANCE. 

Directed verdict limiting plaintiff’s recovery in action on policies to amount 
tendered held error under conflicting evidence on controlling issue as to insured’s 
age. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

3. CERTIORARI. =. 

Where record did not disclose written applications for insurance, applicability 
of Code requiring policy to contain entire contract could not be determined (Civ. 
Code 1910, § 2471). 

(For other cases, see Certiorari, Dec. Dig. § 57.) 


Error from Superior Court, Bibb County; Malcolm D. Jones, Judge. 

Action by Julian Bell against the Guaranty Life Insurance Company of Savan- 
nah. Judgment for defendant, plaintiff’s certiorari was sustained, and defendant 
brings error. 


Affirmed. 
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Walter DeFore & Jas. C. Estes and V. J. Adams, all of Macon, for plaintiff 
in error. 

Miller & Lowrey, of Macon, for defendant in error. 

Syllabus Opinion by the Court. 

BroyLes, C. J. 

[1] 1. Conceding (but not deciding) that the judgment, directing a verdict 
sustaining the defendant’s plea of tender and limiting the plaintiff’s recovery to 
the amounts tendered, was not a final one, the petition for certiorari did contain 
an assignment of error upon a final judgment, to wit, the overruling of the plain- 
tiff’s motion for a new trial, and there is no merit in the contention of the plain- 
tiff in error that the certiorari should have been dismissed upon the hearing. 

[2] 2. Upon the trial of the case in the municipal court of the city of Ma- 
con, the controlling issue was the age of the insured at the time the two policies 
sued upon were issued, and on that issue the evidence was conflicting, and the 
court erred in directing a verdict sustaining the plea of tender filed by the de- 
fendant, and limiting the plaintiff’s recovery to the amounts tendered. It follows 
that the judge of the superior court properly sustained the certiorari and granted 
a new trial. 

[3] 3. It does not appear from the record whether there were any written 
applications for the policies of insurance, and this court, therefore, cannot deter- 
mine whether the provisions of section 2471 of the Civil Code of 1910 are ap- 
plicable to the facts of this case. 

Judgment affirmed. 

Luke and Bloodworth, JJ., concur. 


KURTH vy. CONTINENTAL LIFE INS. CO. No. 40434. 
Supreme Court of Iowa. Jan. 13, 1931. 
234 Northwestern Reporter 201. 
1. INSURANCE. 

“Disability,” within poliey provision relating to total and permanent disability 
benefits, is that disability existing for 60 days and which by fair presumption 
will continue. 

Disability benefits were recoverable in case insured had been wholly 
disabled for period of not less than 60 days, which disability was pre- 
sumably permanent and such as to wholly and continuously prevent insured 
from pursuing any gainful occupation, and, although words “permanently” 
and “continuously” standing alone would imply that the disability was a 
lasting and absolutely fixed condition, the use of the word “presumably” 

in connection therewith was sufficient to destroy idea absolute certainty of 
permanency was intended. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

2. INSURANCE. 

Insured was entitled to disability benefits on proof of total disability for 60 
days, presumably permanent, preventing him from pursuing any gainful occupation. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

3. INSURANCE. 

Disability suffered by insured warranting recovery of benefits was affected 
only by time between commencement of disability and date of decree. 

Disability benefits were provided for under policy in case insured had 
been wholly disabled for period of not less than 60 days, which disability 
was presumably permanent and such as to wholly and continuously pre- 
vent insured from pursuing any gainful occupation. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

4. INSURANCE. 

Insured, under policy providing for disability benefits, was not required to be 
absolutely helpless before entitled thereto. 

The policy provided, in respect to payment of disability benefits, that 
insured should become entitled thereto in case of being wholly and contin- 
uously prevented by disability presumably permanent from pursuing any 
gainful occupation. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


. 
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5. INSURANCE. 

Finding that insured was totally disabled within policy providing for disability 
benefits Aeld not against weight of evidence. 5 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from District Court, Scott County; Wm. W. Scott, Judge. 

In an action in equity to enforce the provisions of a contract of insurance, 
judgment rendered in favor of plaintiff. Defendant appeals. 

Affirmed. 

Curlee, Nortoni & Teasdale, of St. Louis, Mo., and Cook & Balluff, of Daven- 
port, for appellant. 

Bush & Bush, of Davenport, for appellee. 

Dre Graff, J. 

On account of the various questions presented in this action, it is logical to 
answer same in natural sequence together with the facts respectively pertaining 
thereto. 

I. The action is based on a life insurance policy in which is found special 
clauses known as “double indemnity” and “total and permanent disability” benefits. 
The “double indemnity” insurance provides that, if the death of the insured re- 
sults directly from accidental causes within sixty days from the date of the injury, 
the amount payable therefor shall be double the face of the policy. The “total 
and permanent disability” insurance is provided as follows: “After one full annual 
premium has been paid, and before default in the payment of any subsequent pre- 
mium, and before the insured shall have reached the age of sixty years, if the 
insured shall furnish satisfactory proof that he has been wholly disabled by bodily 
injury or disease for a period of not less than sixty days and that such disability 
is presumably permanent and that he will be wholly and continuously prevented 
thereby from pursuing any gainful occupation the company will grant the follow- 
ing benefits. * * *” } 

In the instant case this court is called upon to deal solely with the “total and 
permanent disability” insurance provided for in the contract. The benefits to be 
granted under this particular insurance, and which may be read as a continuation 
to the foregoing quotation from the contract, are: 

“(1) Waiver of Premiums. The company, by endorsement on the policy, will 
agree to pay for the insured the premiums which shall thereafter become payable 
during the continuance of such disability, beginning with the first anniversary of 
the policy next following the acceptance of such proof. The premiums so paid 
shall not be a lien on this policy and the values set forth in this policy shall in- 
crease in the same manner as if the premiums were paid by the insured, and 

“(2) Installment Payments. Six months from the date of such endorsement, 
on receipt of proof that he is still and has been continuously disabled as defined 
above, the company will pay to the insured one-tenth of the face of the policy, 
and a like amount annually thereafter during the life and continued total disability 
of the insured, or until the maturity of the policy as an endowment. If there is 
any indebtedness on the policy the interest thereon shall be deducted from each 


income payment. Upon the death of the insured, the policy shall be payable in 
accordance with its terms.” 


It is seen that, upon the happening of the contingency insured against, that is, 
the suffering of total and permanent disability, as defined, the company, upon 
satisfactory proof thereof, agrees to waive the future premiums which may there- 
after become due on the policy and during the continuance of such disability, and 
to provide for such payments by indorsing the agreement on the contract itself, 
and further, six months after the date of such indorsement, upon proof of the 
continuation of such disability, to pay one-tenth of the face of the policy, or, in 
this instance, $500, to the insured, and annually thereafter to pay a like sum during 
the life and continued disability of the insured. There appears to be no ambiguity 
in these provisions, and they should cause no particular difficulty in construing 
them, except as respects the starting point. As said before, the contingency 1n- 
sured against is that the insured has been wholly disabled for a period of not less 
than sixty days, and that such disability so suffered is presumably permanent, and 
that he will be wholly and continuously prevented thereby from pursuing any gain- 
ful occupation. This may be clarified by analysis in this manner: If the insured 
has been wholly disabled (a) for a period of not less than sixty days, and (b) 
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such disability as has existed for not less than sixty days is presumably permanent, 
and (c) that the insured will be wholly and continuously prevented by the dis- 
ability that has existed for a period of not less than sixty days and which dis- 
ability is presumably permanent, from pursuing any gainful occupation. It would 
thus appear that these three separate factors were combined, and that upon the 
combination only are the benefits to accrue. 


[1] If the construction sought to be placed on the policy by the defendant in- 
surance company should prevail, the waiver of premiums would then mean 
nothing; secondly, the installment payment provision would mean nothing, as they, 
if any there be due, are to be oan to the insured himself. ‘The fact is that the 
use of the word “presumably” in connection with “permanent” is sufficient to 
destroy the idea that it was intended that the absolute certainty of the permanency 
and the absolute certainty of the continuance of the disability should prevail. The 
word “presumably” is a comparative adverb, as used in this instance, and by its 
yery nature precluded the idea of an absolute, lasting, or fixed condition. Its mean- 
ing is, fit to be assumed as true in advance of conclusive evidence; credibly de- 
duced; fair to suppose; by reasonable supposition or inference; what appears to 
be entitled to belief without direct evidence. Webster’s New International Dic- 
tionary. By the employment of this word “presumably,” it is clear that there 
might be some question at present or in the future concerning the permanency and 
continuancy of the described disability. It next follows that the phrase, “and that 
he will be wholly and continuously prevented thereby,” must be construed as not 
implying absolute certainty, but as a reasonable and fair presumption that “he will 
be wholly and continuously prevented thereby from pursuing any gainful occupa- 
tion.” The words “permanently” and “continuously,” standing alone, would imply 
that the disability was a lasting and absolutely fixed condition, but when these 
words are taken in connection with the language ‘used in other provisions of the 
contract, the only fair construction to be placed on such. words is, not that the 
disability which has existed during sixty days must exist forever, but that such 
disability has existed for a period of not less than sixty days and by a fair pre- 
sumption will continue for a future period. Penn Mutual Life Ins. Co. v. Milton, 
160 Ga. 168, 127 S. E. 140, 40 A. L. R. 1382. To sustain this point, we quote an- 
other clause of the contract as follows: “After accepting proofs of disability un- 
der this policy the company shall have the right at any time thereafter, but not 
more frequently than once a year, to require proof of the continuance of such 
disability; and if the insured shall ‘fail to furnish such proof, or if it appears that 
the insured has so far recovered as to be able to engage in any gainful occupation, 


the company’s obligation to pay premiums and installments shall cease.” (Writer’s 
italics. ) 


[2] By the insertion of the foregoing clause in the contract, it is obvious that 
the disability by which the benefits may accrue and become obligations of the com- 
pany is not absolutely expected to be absolutely permanent and absolutely con- 
tinuous and to absolutely prevent the insured during his after lifetime from en- 
gaging in any gainful occupation, because this insertion was intended to govern 
when and if such presumably permanent disability might be removed by some means 
or other, and the company desired what benefits it might have by reason of such 
removal. It must therefore be held, as a matter of law, that the insured under 
this contract was required to furnish proofs only of the fact that he had been 
wholly disabled by bodily injury or disease for a period of not less than sixty 
days, and that such disability is presumably permanent, and that he will be pre- 
sumably wholly and continuously prevented thereby from pursuing any gainful 
occupation. 

The next question involves the phrase, “Prevented thereby from pursuing any 
gainful occupation.” In Hurley v. Bankers’ Life Co., 198 Iowa, 1129, 199 N. W. 
343, 344, 37 A. L. R. 146, this court delved deeply into this question and said: 
“Many cases have been before the courts involving construction of contracts of 
this character, which, however, are not always identical in phraseology. The 
cases fall quite readily in two general classes: Those wherein the policy provides 
for indemnity if the insured is disabled from transacting the duties pertaining to 
the occupation in which he is then engaged, and those wherein the policy provides 
for indemnity if the insured is disabled from performing any work or following 
any occupation.” 
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In that opinion there are found various phrases governing the subject that were 
considered in arriving at the final decision. We now present several more phrases 
for the purpose of showing how radically different some of them are and also 
that each phrase must be separately analyzed and all other conditions of the con- 
tract bearing upon the subject be considered before a final conclusion may be drawn 
therefrom. 

“Total disability of said member, which renders him unable to carry on or 
conduct any vocation or calling.” Collopy v. Modern Brotherhood of America, 133 
Minn. 409, 158 N. W. 625, 626. 

“If the insured shall become totally disabled for life, so as to prevent his 
following his own or any other avocation.” Starling v. Supreme Council, 108 
Mich. 440, 66 N. W. 340, 62 Am. St. Rep. 709. 

“If the said insured shall become totally and permanently disabled * * * the 
total and permanent disability referred to herein may be due either to bodily in- 
juries or disease * * * and must be such as to prevent the insured from engaging 
in any gainful occupation.” Brown v. Missouri State Life Ins. Co., 136 S. C. 90 
134 S. E. 224. 

“If he has become wholly disabled * * * so that he is and thereby will be 
permanently and continuously unable to engage in any occupation whatever for 
remuneration or profit.” Penn Mutual Life Ins. Co. v. Milton, 160 Ga. 168, 127 
S. E. 140, 40 A. L. R. 1382. 

“If he has become physically disabled, and wholly, continuously, and perm- 
anently incapacitated from carrying on any gainful occupation.” Taylor v. South- 
ern States Life Ins. Co., 106 S. C. 356, 91 S. E. 326, L. R. A. 1917C, 910. 

“If he has become totally and, permanently disabled for life * * * and is 
thereby prevented from performing any and every kind of duty pertaining to his 
occupation or any other occupation or gainful pursuit.” Storwick v. Reliance Life 
Ins. Co., 151 Wash. 153, 275 P. 550. 

[3] While it may be said that all of the phrases quoted fall within the same 
class, as did the phrases found in the Hurley Case, may it be said that there is no 
difference in the meaning of these phrases, providing there was nothing in other 
clauses which modified them? It will be noticed particularly in the Hurley Case 
the time element is not a factor; that is, the continuance of the disability in the 
future. To become entitled to the waiver of premiums in that case, the insured 
must per force become totally, permanently, and incurably disabled and by the very 
language precluded from any possibility of a recovery in any degree. In some of 
these cases, it becomes necessary to not only consider the extent or degree of dis- 
ability, but also the time during which such disability shall continue. In Collopy 
v. Modern Brotherhood of America, 133 Minn. 409, 158 N. W. 625, the court did 
not have to consider time as an element, while in Starling v. Supreme Council, 
108 Mich. 440, 66 N. W. 340, 62 Am. St. Rep. 709, and also in Storwick v. Re- 
liance Life Ins. Co., 151 Wash. 153, 275 P. 550, the court had to deal with the 
after lifetime of the insured. In the case at bar this court is not confronted with 
the time element, except as it applies to the period for which the claim is being 
made, and we must hold that the disability suffered by the appellee is affected 
only by the time between the starting or commencement of the disability and the 
date the decree was rendered in his favor by the lower court. 

[4] The next question to be determined is whether or not the appellee has 
been wholly disabled for a period of not less than sixty days, and whether or not 
such disability suffered for that period was presumably permanent at the time he 
furnished proofs and has been wholly and continuous and thereby prevented him 
from engaging in any gainful occupation. In view of the express provisions of 
the contract, it cannot be said that the disability of the insured, to entitle him to 
the benefits agreed upon, shall be decided by a literal construction of the descrip- 
tion of disability as contained in the insuring clause, to wit, such presumably per- 
manent disability that he will be wholly and continuously prevented from pursuing 
any gainful occupation, for the contract tends to refute it. The following clause 
is quoted from the policy: “It is agreed that independent of all other causes of 
total and permanent disability the entire and irrecoverable loss of the sight of 
both eyes, or severance of both hands at or above the wrists, or of both feet at or 
above the ankles, or of one entire hand and one entire foot will be considered as 
total and permanent disability within the meaning of this provision.” 
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It is common knowledge that in none of these stated causes of disability would 
the unfortunate victim be wholly and continuously prevented thereby from pursu- 
ing any gainful occupation. Persons so afflicted are seen on frequent occasions en- 
gaged in various employments whereby they earn a livelihood without resorting 
to the near beggary vocation of selling papers, pencils, and shoestrings in public 
places. It is apparent by this clause, inserted upon the volition of the company 
and not at the request of the appellee, that it was never intended that the insured 
be rendered absolutely helpless and continue to be absolutely helpless before be- 
coming entitled to the benefits promised. If it were otherwise, then the appellee 
must suffer also a destruction of his mental faculties as well as his physical func- 
tions. 

II. This is an action in equity triable de novo here, and “in this court, the 
facts as well as the law of the case, are again reviewed and readjudicated.” 
Pierce v. Wilson, 2 Iowa, 26. This is fundamental. It is said, in the early case 
of Austin & Spicer v. Carpenter et al., 2 G. Greene, 131: “All appeals in chancery 
must be tried de novo, the same as if this court had original jurisdiction, regard- 
less of the decision of the court below, except so far as necessary to a correct un- 
derstanding of the record and the matters at issue.” 

The instant plaintiff alleged that on March 8, 1928, he sustained an accidental 
injury by falling from a runway in a lumber shed, a distance of seven or eight 
feet, alighting on his back on a loose pile of 2x4 lumber, which fall rendered him 
unconscious for a period of time and caused various injuries to his back, spinal 
column, head, neck, cranium, and other parts of his body, whereby he was imme- 
diately and wholly disabled, not only for a period of sixty days following, but that 
such total disability continued and would continue for a long time in the future, 
and that such disability is permanent, and by reason thereof he has been, is, and 
will continue to be wholly and continuously prevented from pursuing any gainful 
occupation. : 

He further alleges that on or about the 7th and 18th of May, 1928, he gave 
the defendant company written notice of his injuries and disability and requested 
blanks for furnishing proofs thereof, and that on or about May 25, 1928, he sent 
the defendants by registered mail duly executed proofs of injury and disability. 
He further alleged that on July 3, 1928, the defendant notified him by letter that 
his claim had been rejected. He further alleged that the proofs of injury and 
disability furnished by him to the defendant were reasonably sufficient to satisfy 
a reasonable person, but that without good cause the defendant company arbitrarily 
rejected his claim and refused to carry out the terms of the insurance policy 
which had been originally issued to him by the First National Life Insurance Com- 
pany, and which had been reinsured and assumed by the defendant company. It 
is further alleged that on or about February 18, 1929, he furnished the defendant 
company with written proofs that he was still and had been continuously disabled 
as defined in said policy, and that on August 1, 1928, in order to prevent a lapse of 
said policy, he paid to the defendant company under protest the sum of $188.95, 
which sum had been retained by the defendant notwithstanding its return had been 
demanded. It is further alleged that plaintiff has no remedy at law. 


The prayer of plaintiff is that the defendant company be required to speci- 
fically perform the requirements of his said policy and to indorse thereon an agree- 
ment. to pay all premiums thereon falling due after June 17, 1928, and to pay 
plaintiff the sum of $500 with interest from December 17, 1928, and to pay plain- 
tiff the further sum of $500 on December 17th of each succeeding year as long as 
plaintiff’s total disability continues, and to repay to plaintiff the sum of $188.95 
with interest from August 1, 1928, and for such other relief as may seem just 
and equitable. 

The defendant company in answer admits the issuance of the insurance policy 
and the assumption of liability thereon by reinsurance, the receipt of said notice, 
and proofs of injury, but denies that said proofs were or are satisfactory or suffi- 
cient to show the total disability of plaintiff, and further denies that the plaintiff 
was wholly and continuously disabled for a period of more than sixty days, and 
that such disability was presumably permanent and that plaintiff would be wholly 
and continuously prevented by such disability from pursuing any gainful occupa- 
tion. Defendant further admits that it notified plaintiff that his claim was re- 
jected on or about July 3, 1928, and denies that the premium of $188.95 should 
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be returned and that plaintiff is entitled to the sum of $500 or to any part thereof 
or to any future payments of $500. 

The plaintiff amended his petition by adding thereto the provisions of section 
1445 of article 9 of the Revised Code of 1919 of the state of South Dakota relating 
to the furnishing of proofs of loss under insurance policies, and showing further 
that the application for the policy issued to him provided inter alia that the con- 
tract so applied for and the application should be construed according to the laws 
of South Dakota; it being understood and agreed that the place of contract is 
the home office of the company at Pierre, S. D. 

The defendant answered the amendment by denying that the provisions of 
said section have any application to the issues in the case, and averred that said 
section relates to preliminary proofs of loss and not to proofs in an action upon 
said policy. 

Upon the trial of this cause, it was shown that no decision of the Supreme 
Court of South Dakota construing the said section of the South Dakota Code 
could be found. The trial court herein rendered its decision giving plaintiff decree 
and judgment. 

The evidence in this case consists of various exhibits and the oral testimony 
of eight witnesses, six for the plaintiff and two for the defendant. Of the six 
witnesses for the plaintiff, four were members of “the healing profession.” The 
only two witnesses offered by the defendant were also of that calling. 

This court is confronted with the duty of weighing the testimony of six mem- 
bers of “the healing profession”; three for the plaintiff being one school of therapy, 
two for the defendant being of another school, and one for the plaintiff being a 
member of both schools. It may be said incidentally that there appears to be 
some difference in the theories and practices of the schools, but we are not called 
upon to determine the merits of either school; both being recognized by the sta- 
tutes of Iowa as proper in their spheres of activity; and both being patronized by 
the suffering public as relievers of physical ailments. We must therefore divest 
these witnesses of their school badges and deal solely with their testimony as it 
was given as witnesses before the trial court. The plaintiff offered by his own 
testimony the only evidence of the occurrence of the accidental fall on March 8, 
1928. His evidence is in no way rebutted. He testified that he was a well man 
prior to the accidental fall, weighed about 220 pounds, was five feet eight inches 
tall, was manager of a lumber yard at Lenox, Iowa, and at the time of the accident 
was engaged in the lumber yard business and had been for several years. He 
testified that he fell backwards from the runway in a lumber shed, a distance of 
seven or eight feet, and, upon recovering consciousness, found himself lying on 
his back on a loose pile of 2x4’s; that his arms were numb, legs were cold, and 
that he was apparently freezing, it being a raw cold day; that he tried to move 
and get up, but he could not move his legs. He stated that he was taken home 
and carried into his house, undressed, and placed in bed; that he could not un- 
dress himself; that the pain in his back was almost unbearable; that his head ached 
severely; and this his eyes pained him. Dr. W. H. Kash of Lenox was called, 
made an examination, and expressed the opinion that there were no bones broken. 
On the day following the accident, Dr. E. R. Pennybaker was called. Plaintiff 
remained in bed until April 9th, on which date he sat in a chair. From the date of 
the injury he remained under the care and treatment of his doctors until the date 
of trial. The plaintiff was taken to Red Oak, Iowa, for the purpose of having 
an X-ray taken of his spine, which picture was carefully studied. On April 25th 
plaintiff stated that his right leg “came back”; that he could move it. About 
May 1, 1928, plaintiff was able to hobble around on crutches, but that he had no 
use of his left leg. On May 17, 1928, plaintiff left Lenox and went to Davenport 
for the purpose of being examined to ascertain if the proper adjustments of his 
spinal column had been made. X-ray photographs were again taken. Plaintiff 
testified that he was unable to carry on any occupation; that his left leg is use- 
less; that he suffers constantly from headaches; that he has pains in his lumbar 
and other parts of his body; that his right leg is not normal; that he had made an 
effort to keep up his strength by exercising; that he goes about on crutches; that 
his greatest trouble is with his left leg; that he has no control over it and is 
forced to drag his left foot, having no knee action; that during cold weather both 
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of his legs are of little use; that he has continuous ringing in his head, causing 
severe headaches. 

The wife of the plaintiff, Kurth, testified as to her husband's physicial condi- 
tion during the days immediately following his injury and subsequently thereto. 
Her testimony corroborated the testimony of the plaintiff as to objective symptoms. 
She was not cross-examined. 

The opinions expressed by the doctors for the plaintiff and the doctors for the 
defendant, respectively, as to the character of the disability are at variance. We 
will not incumber this opinion with the testimony of a technical nature as shown 
by the record. There is no serious dispute that the conditions found in plaintiff’s 
case are such as could be caused by a fall as testified to by plaintiff. The evidence 
shows that plaintiff was injured at the time in question. At this time it may be 
stated that the doctors called by the defendant did not know the plaintiff, had not 
treated him, and their only examination of plaintiff was on the day before the trial 
of this cause. In brief, one of the defendant’s doctors testified he could find no 
impairment in the plaintiff, and that there was no evidence that the plaintiff was 
ever paralyzed in either leg. This doctor did find a difference of three-fourths of 
an inch in the length of plaintiff's legs and a difference of three-eights of an inch 
in the circumference of the left leg, but stated that such differences may be nor- 
mal, as no two legs are the same length. He expressed his opinion, based on his 
single examination of plaintiff, that the plaintiff could pursue any gainful occupa- 
tion. This doctor was of the opinion that plaintiff is neurasthenic, and that all the 
troubles of the plaintiff are imaginary, and that plaintiff had a motive back of it 
all. He stated, however, that the first time he ever saw plaintiff was in February, 
1929, and admitted he would be in a better position to judge the effects of the fall 
if he had been able to see and examine plaintiff immediately or soon after the 
accident. He further stated that the plaintiff had an eye and finger tremor, and 
that we found plenty of symptoms of neurasthenia in plaintiff, and that they per- 
sisted. 

A study of this record indicates that the doctor had reduced the art of diag- 
nosis and prognosis to an exact science, and that there could be no mistake as to the 
result of his examination of plaintiff. 

The second doctor offered by the defendant testified that he examined the 
plaintiff at the office of the other doctor offered by the defendant, and on the day 
before the trial. He testified as to the result of the examination and that he 
found proper reflexes; that plaintiff showed symptoms of neurasthenia, but no 
physical impairment or defect which would cause neurasthenia. He further 
stated that atrophy of the left leg may be a symptom of some injury, and admitted 
that a fall, such as described, might produce a blood clot; that blood clots are 
sometimes absorbed and sometimes remain, forming a scar tissue, and when scar 
tissue exists in a nerve, there is an interference with the transmission which 
might affect either motor or sensory action of the muscles which the nerve supplies. 
This doctor also expressed his opinion, based on his examination of plaintiff, that 
he found nothing that would prevent plaintiff from engaging in almost any kind of 
employment, including that of a train dispatcher, stated that a man subject, to 
severe headaches, even migraine, could act, safely to the public, in such position. 

The doctors offered by the plaintiff based their conclusions on their examina- 
tions of the plaintiff from the time of the injury and thereafter, and also upon the 
treatment that was given plaintiff during that period. They expressed their 
opinion that the plaintiff is permanently disabled and that the plaintiff could not 
possibly carry on a remunerative occupation as long as conditions then existing 
continued to exist. Plaintiff's doctors had the benefit of X-ray photographs, and 
one of these doctors had specialized in spineograph X-ray work. One of plain- 
tiffs doctors was a member of both schools of therapy. He made an examination 
of the plaintiff in May, 1928, and found a paralysis of the left leg and an anesthesia 
area to the left of the sacrum; that his diagnosis at that time was hemorrhage 
of the spinal cord at the lower part, beginning possibly at the junction of the dorsal 
with the lumbar region; that a clot would produce pressure on the nerve filaments 
and this in turn would produce a partial paralysis, which later might become more 
or less permanent. He testified that plaintiff had been under his observation since 


May, 1928, and that at the time of the trial he saw no reason to change his first 
diagnosis. 
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[5] The two doctors offered by the defendant had a strongly implanted idea 
that the plaintiff is a simulator of disability in order to secure pecuniary benefits 
from the defendant company. We find otherwise, and we discover no reason to 
disturb the finding of the trial court for want of evidence on the part of the 
plaintiff, who had the burden. 

The appellant apparently relies on certain decisions of this court, to wit, Lyon 
v. Railway Passenger Assurance Co., 46 Iowa, 631, Hurley v. Bankers’ Life Co, 
198 Iowa, 1129, 199 N. W. 343, 37 A. L. R. 146, and Corsaut v. Equitable Life 
Assurance Society, 203 Iowa, 741, 211 N. W. 222, 51 A. L. R. 1035. The provisions 
in the contracts under consideration therein differ radically from the contract pro- 
vision in the present case. In the Lyon Case, supra, the company agreed to in- 
demnify the assured against loss of time, not exceeding twenty-six weeks, while he 
is totally disabled and prevented from the transaction of all kinds of business solely 
by reason of bodily injury. The contract was purely an indemnifying contract 
for a certain stated loss, to wit, loss of time for a limited period. In the Hurley 
Case, supra, the contract provided that, if the insured becomes totally, permanently, 
and incurably disabled, and is thereby prevented permanently, continuously, and 
wholly from performing any work or following any occupation, the company 
waived payment of premiums thereafter. The insured was not indemnified against 
loss of time for any period, and the benefit accrues only under the express condi- 
tion that the disability is permanent, total, and incurable. The inclusion of the 
word “incurable” is the deciding factor. When once such fact, incurable condition, 
is proven, there can be no change thereafter affecting the agreement, even if a mir- 
acle occurred. In the Corsaut Case, supra, if the insured become totally, permanent- 
ly, and incurably disabled, and is thereby prevented permanently, continuously, and 
wholly from performing any work or following any occupation for compensation 
or profit, the company waived the payment of premiums thereafter. This language 
follows that used in the Hurley Case, supra, and the Hurley Case was controlling. 

We will not repeat the language of the policy in the case at bar, but it is shown 
that the furnishing of proofs is an element to be considered, and that proof is that 
the insured has been disabled for a period of not less than sixty days, and that such 
then existing disability is presumably permanent, but not an absolutely established 
fact, and that such presumably permanent disability does wholly and continuously 
prevent the insured from pursuing any gainful occupation at the time in question. 
It is plain that the established total disability for a period of not less than sixty days 
is required by proof, but also the absolute permanency and continuance of such 
disability must be established by later proofs; that, upon the first proof being 
furnished the insured is entitled to a temporary grant of benefits promised. In 
the construction of the contract in the instant case, as heretofore given, it is shown 
that the very language of another clause sustains this point. In the Lyon, Hurley, 
and Corsaut Cases, supra, this court was not required to take into consideration 
the fact that the insurance company had by its own volition set a comparative 
standard for measuring total and permanent disability as respects the ability to 
pursue any gainful occupation. In the instant case we are compelled to take such 
comparative measure into consideration. We are not receding from our former 
holdings, but, by reason of the difference in the language of the contract in this 
case, the above cases relied upon by appellant are not controlling. 

We reach the conclusion, therefore, that the trial court correctly ruled the 
cause. The appellee did sustain the burden of proof which rested upon him on the 
issues of this case. There can be no criticism of the nature or of the extent of the 
relief granted, to which appellee is entitled. 

The decree entered is, therefore affirmed. 

Faville, C. J. and Stevens, Albert, Morling and Wagner, J. J., concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. ETTER. 
Court of Appeals of Kentucky. Dec. 9, 1930. 
33 Southwestern Reporter (2d) 302. 
1. INSURANCE. 


Finding in favor of beneficiary suing on life policy on question of truth of 
statements by insured, material to risk, in application, Weld flagrantly against 
weight of evidence. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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Appeal from Circuit Court, McCracken County. 

Action by Jeanette Etter against the National Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

L. B. Alexander and C. C. Grassham, both of Paducah, for appellant. 

W. A. Berry, of Paducah, for appellee. 

LOGAN, J. 

This is the second appeal of this case. The first opinion is reported in 228 
Ky. 399, 15 S. W. (2d) 242. The facts are well stated in that opinion. The judg- 
ment was reversed on the ground that the evidence of the witness who testified 
concerning the usual practice of other insurance companies was not competent. 
It was held that the burden was on the insurance company to show that the 
insurer, acting reasonably and naturally in accordance with the usual practice of 
life insurance companies under similar circumstances, would not have accepted 
the application if the truth had been substantially stated. The evidence of the 
one witness on that point being incompetent, this court reversed the case because 
the insurance company had not met the burden of proof which was held to be 
on it to show that the answers made by the insured were false and material. 

When the case came on for trial again the insurance company introduced 
competent evidence to show that the answers made by the insured were false, 
and that the insurer, acting reasonably and naturally in accordance with the 
usual practice of life insurance companies under similar circumstances, would 
not have accepted the application if the insured had substantially stated the 
truth in her answers. 

[1] It is insisted by counsel for appellee that the evidence of two witnesses 
that the insured was able to work up until about two weeks before her death 
and the evidence of Dr. Kidd that she was apparently in good health when he 
examined her at the time she made the application for insurance was sufficient 
to constitute a scintilla to take the case to the jury. It is true that Dr. Kidd 
stated that the insured was apparently in good health at the time he examined 
her. He obtained his information from a casual examination and from the 
answers which she gave. The evidence of the other two witnesses had little, if 
any, weight, as it did not contradict the positive testimony of those who testified 
that insured was in bad health previous to the time that she made application 
for the insurance. The evidence of Dr. Kidd barely contradicted the other evi- 
dence, although he did state that the insured was in good health at the time he 
made the examination, as his evidence clearly showed that he did not make such 
an examination as would have disclosed the ailment which the witnesses for the 
insurance company stated existed at the time. If there is any evidence of a 
substantial nature, the question is one for the jury. We have reached the con- 
clusion that the evidence of Dr. Kidd was sufficient to take the case to the jury, 
but the verdict of the jury is flagrantly against the weight of the evidence. A 
reading of the evidence is such as to cause the court to wonder how the jury 
could have reached the verdict which it returned, and that means that it strikes 
the court at first blush as overwhelmingly and flagrantly against the weight of 
the evidence. 

Judgment reversed, and cause remanded for proceedings consistent with this 
opinion. 


MASSACHUSETTS MUT. LIFE INS. CO. v. BUSH. 
Court of Appeals of Kentucky. Nov. 21, 1930. 
Rehearing Denied Jan. 16, 1931. 
33 Southwestern Reporter (2d) 351. 
1. INSURANCE. 

Statute making authenticated copy of attending physician’s death certificate 
prima facie evidence of facts therein stated, including cause of death, held valid 
(Ky. St. §§ 2062a—7, 2062a—21). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

2. INSURANCE. 
Excluding authenticated copy of attending physician’s death certificate recit- 
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ing that insured’s death resulted from self-inflicted gunshot wound seld error 
(Ky. St. §§ 2062a—7, 2062a—21). 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 
4. INSURANCE. 

Where issue was whether insured shot himself accidentally or intentionally, 
there was no presumption it was accidental. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 
5. INSURANCE. 

Burden of making out whole case was properly placed on plaintiff suing on 
life policy involving issue of suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

INSURANCE. 

Whether insured, found shot through head, died by accident or suicide, /eid 
jury question under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal from Circuit Court, Madison County. 

Action by Mary E. Bush against the Massachusetts Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded for new trial. 

Ross & Ross, of Richmond, for appellant. 

G. Murray Smith, of Richmond, for appellee. 

Hopson, C. 

On September 30, 1929, appellant issued to Charles H. Bush a policy insuring 
his life in the sum of $1,000. His mother, the appellee, was the beneficiary of the 
policy. He paid the annual premium, $36.79, upon the delivery of the policy. The 
policy provided that if the death of the insured occurred as the result of bodily 
injury, solely through external violent and accidental means, the company agreed 
to pay $1,000 additional. The policy contained this provision: 

“If within the year next following the date of issue of this policy the insured, 
whether sane or insane, shall die by his own hand or act, the company will be liable 
only for the amount of the premiums paid hereunder.” 

The provision for accidental death benefit contained this provision: 

“The benefits under this provision shall not be payable if the death of the 
insured resulted directly or indirectly from self destruction at any time, whether 
sane or insane, or any attempt thereat.” 

On October 27, 1929, about 3:30 p. m., a man passing on the Stony Run Pike, 
not far from where Charles H. Bush lived, saw Bush sitting in the front seat of his 
car at the steering wheel; the motor was running. No other person was in the 
car. He had his left hand either lying in his lap or near the handle of a .32 Smith 
and Wesson pistol. The point of this pistol was pointed downward toward the 
seat of the car, and the butt of the pistol was lying on his right leg, about the 
point where the leg and body join. The pistol had recently been fired. The other 
chambers of the cylinder were loaded; the barrel smelled strongly of fresh powder. 
Kush was shot in the forehead, just above the eye, and the ball ranged downward 
and backward. It did not come out. Bush was a farmer living with his mother. 

About 3 o'clock on that day he went to the home of Van Hoskins, a neighbor, in 
his car, and after staying there awhile and talking to Hoskins, apparently in perfect 
health, natural and in a good humor, and after looking at Hoskins’ tobacco and a 
horse that Hoskins had, he said somebody had been getting in his chicken roost 
and he wanted to borrow Hoskins’ gun. They then went to the house together. 
Hoskins gave him the pistol and he drove off in the car. A few minutes after this 
he was found shot, as above stated, sitting in the road between Hoskins’ house and 
his house. There was proof by a number of people who knew him that he was a 
jolly, pleasant companion, in perfect health and always in a good humor. He was 
thirty-three years old; he had rented a farm to cultivate the next year. This suit 
was brought by the mother to recover on the policy, and judgment having been 
entered in her favor for $2,000, the company appeals. 

Section 2062a—7, Kentucky Statutes, makes the following provision as to the 
death certificate : 

“The medical certificate shall be made and signed by the physician, if any, last 
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in attendance on the deceased, who shall specify the time in attendance, the time 
he last saw the deceased alive, and the hour of the day at which death occurred. 
And he shall further state * * * the course of disease or sequence of causes re- 
sulting in death, giving the primary cause, * * * if any, and the duration of 
each. Indefinite and unsatisfactory terms, indicating only symptoms of disease 
or conditions, resulting from disease, will not be held sufficient for issuing a burial 
or removal permit; and any certificate not containing such terms as defined by the 
state registrar shall be returned to the physician for correction and definition. 
Causes of death, which may be the result of either disease or violence, shall be 
carefully defined; and, if from violence, its nature shall be stated, and whether 
(probably) accidental, suicidal, or homicidal. And in case of deaths in hospitals, 
institutions, or away from home, the physician shall furnish the information re- 
——, under this head, and shall state where, in his opinion, the disease was con- 
tracted. 

Subsection 21 of the same section contains this provision: 

“That the state registrar shall, upon request, furnish any applicant a certi- 
fied copy of the record of any birth, sickness or death registered under provisions 
of this act, for the making and certification of which he shall be entitled to a fee of 
fiity cents, to be paid by the applicant. And any such copy of the record of birth, 
sickness or death, when properly certified by the state registrar to be a true copy 
thereof, shall be prima facie evidence in all courts and places of the facts therein 
stated.” 

On the trial of the case the company produced a properly authenticated copy 
of the death certificate, which among other things, read as follows: 

“IT hereby certify that I attended deceased from October 27, 1929, to October 
28, 1929, that I last saw him alive on October 28, 1929, and that death occurred on 
the date stated above at 11:30 p. m. The cause of death was as follows: Self 
inflicted gun shot wound through head.” 

[1,2] The court refused to allow the paper to be read to the jury, and the 
company excepted. The statute only makes the certificate prima facie evidence. It 
is within the power of the Legislature to prescribe rules of this sort. The statute 
is valid. The circuit court erred in refusing to allow the certificate to be read. 
Louisville & N. R. v. Rowland, 215 Ky. 663, 286 S. W. 929; Metropolitan Life Ins. 
Co. v. Cleveland, 226 Ky. 621, 11 S. W. (2d) 434; Inter-Southern Life Ins. Co. v. 
Hinkle, 226 Ky. 724, 11 S. W. (2d) 913. Louisville R. Co. v. Raymond, 135 Ky. 
738, 123 S. W. 281, 284, 27 L. R. A. (N. S.) 176, which appellee relies on, rests upon 
this ground as shown by the opinion: “While the statute requires the physician to 
give the death certificate, there is nothing in the statute making the certificate evi- 
dence in judicial proceedings.” The present statute does this. 

[3] By instruction 1 the jury were told in substance that they should find for 
the plaintiff if the death of the insured occurred through accidental means. By 
instruction 2 they were told that if his death resulted directly or indirectly from 
intentional self-destruction, or any attempt thereat, that they should find for the 
defendant. Instruction 3 was these words: 

“The presumption of law and the presumption of fact are against suicide.” 


This instruction should not have been given. It was simply a question for the 
jury on all the evidence whether the death of the deceased was by accident as set 
out in instruction 1 or intentional suicide, as set out in instruction 2. 


[4,5] The real issue in the case was whether the deceased shot himself acci- 
dentally or intentionally. There was no presumption that he shot himself acciden- 
tally. The burden was upon the plaintiff to make out her case. The court therefore 
properly placed the burden upon her in the whole case. Bingham v. Continental 
Casualty Co., 219 Ky. 501, 293 S. W. 968. The substance of the answer of the in- 
surance company is that the insured committed suicide. The sum of the plaintiff's 
petition is that he died by accident. This is the sum of the pleadings when read 
together. 

[6,7] The rule is that if there is any evidence the question is for the jury. The 
proof here was wholly circumstantial. No motive for suicide was shown. The 
court properly refused to give a peremptory instruction for the defendant, as it was 
a question for the jury under the circumstances whether the deceased died by ac- 
cident or suicide. 

Judgment reversed, and cause remanded for a new trial. 
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KIBLINGER v. AMERICAN NAT. INS. CO. No. 30780. 

Supreme Court of Louisiana. Dec. 1, 1930. 

131 Southern Reporter 671. 
1. INSURANCE. 

Under policy, insured yield not entitled to total disability benefits until he 
had suffered total disablement for six months. 

The policy provided, in substance, that, in lieu of other benefits, 
insurer agreed to pay insured amount payable in event of insured’s death, 
subject to condition that due proof was furnished insurer that insured 
had suffered for period of at least six months total dasablement. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

2. INSURANCE. 

Provision of policy requiring proof of six months’ disablement before dis- 
ability insurance would be paid held not invalid (Act No. 310 of 1910, § 1). 

Act No. 310 of 1910, § 1, provides in substance, that no insurance 
company shall-write policies insuring against loss on account of sickness 
wherein payment shall be deferred longer than 30 days from notice, and 
proof to insurance company, informing company of sickness entitling 
insured to payment under terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

3. INSURANCE. 

Suit for disability benefits in policy, precluding benefits unless insured was 
totally disabled for six months, commenced less than six months after disability 
commenced, veld premature. 

(For other cases, see Insurance, Dec. Dig. § 621.) 


Appeal from Civil District Court, Parish of Orleans; M. M. Boatner, Judge. 

Action by Dr. Elliott Kiblinger against the American National Insurance 
Company. From a judgment dismissing the action, plaintiff appeals. 

Affirmed. 

Sam S. Kiblinger, William F. Conkerton, and Jas. I. McCain, all of New 
Orleans, for appellant. 

Eugene J. McGivney and Solomon §. Goldman, both of New Orleans, for 
appellee. 

LAND, J. 

Plaintiff sues on a policy of life insurance in the sum of 3,000 issued to him 
by the American National Insurance Company. 

The policy provides for payment of certain benefits in the event the assured 
should become totally and permanently disabled and has suffered such disability 
for a period of six months. 

The pertinent provision of the policy reads as follows: “In lieu of all other 
benefits provided herein, the Company * * * agrees to pay said person (the 
assured) * * * either in a single sum or in installments as herein provided, the 
amount payable in the event of said person’s death, subject to the following 
conditions and provisions: 

“That due proof is furnished the Company that said person has suffered * * * 
for a period of at least six months * * * total disablement,” etc. 

Plaintiff filed the present suit on April 23, 1930. Plaintiff alleges that the 
company recognized the disability on January 15, 1930, but refused to pay the 
amount due under the contract until July 15, 1930, and that, under Act 310 of 
1910, the disability benefits became payable thirty days after January 15, 1930, 
the date the disability began. 

Plaintiff claims that under this act he is entitled, as a penalty for nonpay- 
ment by defendant, to double the amount due, namely, the sum of $6,000, and 


that, in addition to this sum, he is also entitled to recover the sum of $1,500 as 
reasonable attorney’s fees. 


Defendant company filed an exception of no cause of action, or, in the 
alternative, that the action is premature. 


The exception of prematurity was maintained, and plaintiff’s suit was dis- 
missed in the lower court. Plaintiff has appealed. 
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[1] It is apparent that, under the terms of the contract, plaintiff was not 
entitled to payment until he had suffered total disablement for a period of at 
least six months. Only three months and eight days had elapsed after the date 
of the beginning of the disability, January 15, 1930, when plaintiff filed suit. 

[2] We do not concur with plaintiff in the contention that, since the enact- 
ment of Act 310 of 1910, payment of disability benefits cannot be deferred for 
more than thirty days after the commencement of such disability, and that the 
six months’ period in defendant's policy is invalid under the statute. 

Section 1. of Act 310 of 1910 provides: “That no * * * insurance company 
shall write policies * * * in this State, insuring any person against loss on 
account of sickness * * * wherein payment of or indemnities shall be deferred 
longer than thirty days from written notice, and proof to the company, by the 
attending physician, in the form required by the terms of such policy * * *, 
informing the company of such sickness or accident, entitling the assured to 
payment under the terms of such policy or contract.” 

The statute clearly leaves it to the terms of the policy to say what kind of 
sickness or disability shall entitle the assured to payment. In the case at bar 
it is a six months’ illness. The purpose of Act 310 of 1910 was not to change 
the terms of the policy or contract, but to limit the delay for payment in case 
of sickness and accident benefits to thirty days after the benefits are actually 
due under the terms of insurance policies. 

[3] The benefits in the present case were not due until July 15, 1930. Plain- 
tiff’s suit was therefore premature and was properly dismissed. 

Judgment affirmed. 


ORR vy. PRUDENTIAL INS. CO. OF AMERICA. 

Supreme Judicial Court of Massachusetts. Suffolk. Jan. 12, 1931 

174 Northeastern Reporter 204. 
1. INSURANCE. 

Life policy with rider providing for payment of larger sum if death was 
caused by accident was “life insurance policy” (G. L. c. 175, § 24). 

(For other cases, see Insurance, Dec. Dig. § 529.) 

2. INSURANCE. 

In life policy, stipulation that rider provisions for accidental death benefit 
should be void if nonforfeiture provisions were operative was not ineffective 
because of small type (G. L. c. 175, §§ 24, 108). 

The type was smaller than that required by G. L. c. 175, § 108, which 
provides no policy of insurance against loss or damage from disease or 
by bodily injury or death by accident shall be issued or delivered, unless 
every part is plainly printed in type not smaller than long primer or ten 
point type. 

(For other cases, see Insurance, Dec. Dig. § 133[2].) 

3. INSURANCE. 

In rider to life policy providing for additional payment for accidental death, 
provision that that part of policy should be void if nonforfeiture provisions 
were in force held valid (G. L. c. 175, § 144). 

Insured contended that this was a violation of G. L. c. 175, § 144, 
which gives the insured, after default in the payment of premiums, the 
right to an extended term of insurance for the face amount of the policy, 
for the reason that policy and rider together form a single contract, and 
for the further reason that the rider, if operative, cuts down the auto- 
matic extended insurance to less than the face of the policy. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Report from Superior Court, Suffolk County; Charles H. Donahue, Judge. 

Action by Lulu A. Orr against the Prudential Insurance Company of America, 
in which there was a finding for defendant. On report. 

Judgment for defendant. 

Henry F. Wood, of Boston for plaintiff. 
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Innes, Cottrell & Myron and Charles ‘T. Cottrell, all of Boston, for defendaut. 

Pierce, J. 

This is an action of contract upon a policy of insurance on the life of the 
plaintiff's husband. It was tried in the superior court, by a judge without a jury, 
upon an agreed statement of facts, without other evidence, and after a finding 
for the defendant comes before this court on a report of the trial judge. 

From the agreed statement it appears that the defendant is an insurance 
company organized under the laws of the state of New Jersey and, during the 
period hereafter mentioned, lawfully conducted a life insurance business in 
Massachusetts; that on July 22, 1924, it issued and delivered in Massachusetts 
an insurance policy for $10,000 on the life of David L. Orr, payable in the event 
of his death to Lulu A. Orr, the plaintiff. 

A “rider form” was attached to and made a part of the policy. This “rider” 
stated the consideration for the additional agreement and provided in part as 
follows: “In addition to the insu-ance under the policy to which this rider is 
attached, and subject to the provisions of said Policy, the Company will pay 
at its Home Office, as an Accidental Death Benefit, Ten Thousand Dollars, to 
the Beneficiary * * * under said policy * * * immediately upon receipt of due 
proof [that such death occurred during the continuance of said Policy] while 
there was no default in the payment of premium, as a result, directly and inde- 
pendently of all other causes, of bodily injuries, effected solely through external, 
violent and accidental means * * * and that such death occurred within sixty 
days of the accident. * * * These provisions as to Accidental Death Benefit 
shall become null and void if any of the Non-forfeiture Provisions of said Policy 
shall be operative, and the Accidental Death Benefit of the extra premium 
hereinbefore mentioned shall not be included in determining any value or exten- 
tion period under said provisions.” The premiums were duly paid and the policy 
and “rider” were in force until July 22, 1927. On that date the premium due 
was not paid, and it has never been paid. In accordance with its terms the policy 
thereupon became “void” except as otherwise provided by the policy. 

Thereafter in accordance with the non-forfeiture provisions of the policy, 
there was an automatic extended insurance for a period of two hundred and 
eighty-eight days after July 22, 1927, or to May 5, 1928. On December 10, 1927, 
the assured was killed in a collision between an automobile and a truck. “His 
death was accidental within the meaning of, and occurred in accordance witii 
the conditions specified in said rider.” Proofs of accidental death were duly 
filed and after the beginning of this suit the defendant paid to the plaintiff the 
amount of the death benefit payable under the policy, said payment being made 
and accepted without prejudice to the rights and liabilities of the parties with 
respect to the accidental death benefit. “The plaintiff claims $10,000, the amount 
of the accidental death benefit specified in said rider, and the defendant refuses 
to pay the same solely because said rider states that the accidental death benefit 
shall be payable pursuant to the following provisions: ‘immediately upon receipt 
of due proof that such death occurred during the continuance of said Policy while 
there was no default in the payment of premium. * * * These provisions as to 
Accidental Death Benefit shall become null and void if any of the Non-forfeiture 
Provisions of said Policy shall be operative, and the Accidental Death Benefit 
or the extra premium hereinbefore mentioned shall not be included in determin- 
ing any value or extension period under said provisions.” These provisions are 
printed in the “rider” in “type smaller than long primer or ten-point type.” The 
agreed statement “contains all the material facts,” and “No questions of pleading 
are to be raised.” 

[1] The trial judge ruled rightly that the policy was a life insurance policy, 
and the provisions of the rider for the payment of a larger sum if death was 
caused by accident were authorized by G. L. c. 175, § 24. 

[2] To the contention of the plaintiff that the stipulation in the rider, that 
these “provisions as to Accidental Death Benefit shall become null and void if 
any of the Non-forfeiture Provisions of said Policy shall be operative,” is ineffec- 
tive because contrary to that part of G. L. c. 175, § 108, which reads: “No policy 
of insurance against loss or damage from disease or by the bodily injury or 
death by accident of the insured shal be issued or delivered in the common- 
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wealth: * * * (c) unless every part is plainly printed in type not smaller than 
long primer or ten point type,” the trial judge ruled that this provision of section 
108 was not applicable for the reason that the policy when issued and in force 
at the time of the death of the insured was a life policy according to legislative 
classification. G. L. c. 175, § 24. If we assume the quoted provision of section 
108, see St. 1910, c. 493, § 1, should be read into a life policy when such a policy 
provides for the payment of a “larger sum if death is caused by accident,” St. 
1916, c. 135, now G. L. c. 175, § 24, we do not think the effect of the issuance of a 
life policy with a rider similar in substance and form to the one annexed to 
the policy in this action, can be to destroy the conditions upon which the rights 
and obligations of the assured and insurer respectively arise and depend, and 
thereby create a right in the assured which would not exist if the provisions as to 
the voidability of the death benefit insurance were printed in type not obnoxious 
to the terms of the statute. We think the contract of insurance was not void 
in respect to the part so printed, but was enforceable to the extent of the right 
and obligation which would be created by the insurance contract if the statute in 
reference to the printing were not violated. Harwood vy. Security Mutual Life 
Ins. Co., 263 Mass. 341, 348, 161 N. E. 589. 

[3] Apart from the alleged violation of G. L. c. 175, § 108, the plaintiff con- 
tends that the provision of the “rider,” to the effect that the accidental death benc- 
fit shall not be paid if default has occurred in the payment of premiums or if the 
non-forfeiture provisions of the policy are in force, violates the provision of G. L. 
c. 175, § 144, which gives the insured after default in the payment of premiums the 
right to an extended term of insurance for the face amount of the policy, for the 
reason that policy and rider together form a single contract, as the trial judge 
ruled, and for the further reason that the rider if operative cuts down the auto- 
matic extended insurance to less than the face.of the policy. This contention mani- 
festly is based upon the further contention, which the plaintiff makes that the full 
amount of the insurance is $20,000—$10,000 death benefit and $10,000 accidental 
death benefit; that if any premium be not paid when due the policy shall be void 
except, without any action on the part of the insured, the policy shall be in force 
aS a non-participating paid-up policy for the full amount. 

While neither the death benefit nor the accidental death benefit was ever in 
force alone, we think it plain that there is nothing in the insurance law or in the 
terms of the contract of insurance which inhibits the provision of the “rider” that 
that part of the policy shall be void in the event the non-forfeiture provisions of 
the policy were in force when the death occurred. Nor do we think that this re- 
sult could not follow upon the happening of such event because the defendant did 
not cause to be inserted in the “rider” a provision to the effect that the automatic 
extended insurance put in force upon default in the payment of premiums should 
be $10,000 and should not include any accidental death benefit; or that it should 
contain a proviso that in the event of conflict between the policy and “rider” the 
provisions of the latter should prevail. Without further consideration of the 
extended argument of the plaintiff, we think there was no error in the rulings or 
refusals to rule of the trial judge. 

In accordance with the terms of the report, judgment is to be entered for the 
defendant on the finding. 

So ordered. 


ZETNA LIFE INS. CO. v. DANIEL. No. 4768. 
Springfield Court of Appeals. Missouri. Dec. 27, 1930. 
33 Southwestern Reporter (2d) 424. 


1. INSURANCE. 
Suit in equity to cancel life policy is not maintainable by insurer after insured’s 
death (Rev. St. 1919, § 6142). 
Under Rev. St. 1919, § 6142, providing that no misrepresentation should 
be deemed material unless relating to fact that contributed to death, which 
shall be question for jury, insurer’s liability on policy matured by death 
could be avoided only by showing misrepresentation actually contributing to 
death, and, since that is a legal defense, triable by jury, suit to cancel 
cannot be brought. 
(For other cases, see Insurance, Dec. Dig. § 228.) 
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2. INSURANCE. 

Insurer cannot maintain suit after insured’s death to cancel life policy for 
fraud, though within contestable period and though beneficiary has not brought 
action on policy (Rev. St. 1919, § 6142). 

(For other cases, see Insurance, Dec. Dig. § 228.) 

Appeal from Circuit Court, Scott County; Frank Kelley, Judge. 

“Not to be officially published.” 

Action by the AZtna Life Insurance Company against Julia E. Daniel. From a 
judgment in favor of defendant sustaining a demurrer, plaintiff appeals. 

Affirmed, and case certified to Supreme Court. 

Ray B. Lucas of Penton, and Jones, Hocker, Sullivan & Angert, of St. Lous, 
for appellant. 

M. E. Montgomery, of Benton, and Ward & Reeves, of Caruthersville, for re- 
spondent. 

Cox; Pot. 

This action was brought by the A&tna Life Insurance Company to cancel for 
fraud an insurance policy issued to Archie D. Daniel in which the respondent, Julia 
E,. Daniel, was beneficiary. This suit was brought after the death of the insured. 
A demurrer to plaintiff's petition was sustained. Plaintiff refused to plead further, 
and judgment was entered for defendant. Plaintiff appealed. 

It appears from the petition that the original policy was issued November 20, 
1921, and contained a provision that it should be incontestable after one year from 
its date of issue. Premiums were payable November 20th of each year. The 
premium due November 20, 1927, was not paid, and the policy lapsed on account 
thereof. It was reinstated January 27, 1928, on the application of the insured. The 
petition alleges that the insured made false statements in his application for re- 
instatement on which the insurance company relied and was induced thereby to 
reinstate the policy; that the insured died August 31, 1928, and the facts misrepre- 
sented by him in his application for reinstatement contributed to his death. The 
petition then asked for a cancellation of the policy, and that defendant he en- 
joined from instituting or maintaining an action of a suit under or on account of 
said policy. 

The demurrer to the petition was sustained on the ground that it did not state 
a cause of action. The contention of respondent is that, the death of the insured 
having occurred within a year after reinstatement and before the period of con- 
testability had elapsed, the insurance company would have a complete and adequate 
remedy at law by raising the question by answer when sued upon the policy, but, 
if no suit had been begun on the policy so it could file an answer thereto and 
plaintiff wished to start a contest against the policy by a suit to cancel, it must 
allege that no suit on the policy had been filed and for that reason it could not 
raise the quesion by answer. 

The appellant contends that its right to sue for cancellation of the policy for 
fraud accrued to it as soon as the policy was reinstated, and that right was not 
taken away from it by the death of the insured, but, by the terms of the policy, 
the company must attack the policy for fraud within one year after its re- 
instatement or its right to resist payment of the policy because of the fraud would 
be gone, and for that reason the company could sue to cancel the policy at any 
time within the year and was not required to wait to see whether a suit to collect 
the policy would be filed by the beneficiary within a year and the company given 
a chance to raise the question by answer. 

This case was previously submitted to this court, and an opinion prepared by 
the writer of this opinion was handed down in which we sustained the contention 
of appellant. A motion for rehearing was sustained, and the case was again 
submitted. 

[1] The question at issue is whether an insurance company that issued a 
policy upon the life of a person and placed in that policy a provision that it shall 
be incontestable after a certain period and the insured dies within that time can 
maintain a suit in equity to cancel the policy after the death of the insured and 
within the contestability period without waiting to see whether an action at law 
will be commenced against it and it be given an opportunity within that period tc 
file an answer setting up the fraud as a defense. In the former opinion in this 
case we held that the company could maintain a suit to cancel within the con- 
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a 


testability period whether the insured be dead or alive, and reached that conclusion 
upon the ground that, if the reinstatement of the policy was procured by fraud, a 
cause of action to cancel for that reason accrued to the company immediately af- 
ter the policy was reinstated, and the death of the insured did not take that right 
away from it. The death of the insured did, however, limit the grounds upon 
which the company could cancel the policy for false and fraudulent misrepresenta- 
tions to such as contributed to the death of the insured. This by force of our 
statute, section 6142, Stat. 1919, which provides that no misrepresentation should 
be deemed material unless it related to a fact that contributed to the death. We 
also held that the statute above also guaranteed to the beneficiary the right of 
trial by jury on that question in any case in which a recovery was sought on the 
policy, and, if the beneficiary, the defendant in this case, should file an answer 
and cross-bill and ask recovery on the policy, she would then be entitled to a 
jury to try the question of the materiality of the alleged misrepresentations. If 
this were a case of first impression, we should be inclined to still hold to that 
view, but, upon a reconsideration of this case, we have concluded that the holdings 
of the Supreme Court, by which we are bound, establish the rule in this state 
that a suit in equity to cancel a life insurance policy cannot be maintained by the 
company after the death of the insured. We quote from what has been said by 
the Supreme Court in some of these cases as follows: 


In Schuermann vy. Insurance Company, 165 Mo. 641, at page 651, 65 S. W. 723, 
725, it is said: “The liability of defendant on the policy in suit matured by the 
death of the plaintiff's husband, and that liability, under the act in question, could 
only be avoided by showing that some misrepresentation or misrepresentations made 
by the insured in obtaining same actually contributed to his death. As said, that 
is a legal defense strictly, triable by a jury, whether the section in question had 
so designated it be tried as such or not.” 


Again at page 652 of 165 Mo,, 65 S. W. 723 it is held: “Liability of harm to 
the company by reason of the misrepresentations ceased at the death of the in- 
sured. Defendant could not be harmed thereafter by them and it would be useless 


for a court to annul a policy under such facts because no harm could come to it 
in the future.” 


In Kern v. Legion of Honor, 167 Mo. 471, on page 488, 67 S. W. 252, 257, it 
is said: “It is still competent for the company, during the life of the assured, but 
not after his death, to bring a bill in equity to set aside the contract on the ground 
that it was procured by fraud. Schuermann vy. Insurance Co., 165 Mo. loc. cit. 652, 
65 S. W. 723, loc. cit. 725.” The words “during the life of the insured but not 
after his death” are italicised, which indicates that the court intended to make that 
statement emphatic and to assert in an emphatic manner that under no circum- 
stances could a suit to cancel a life insurance policy for fraud be maintained after 
the death of the insured. 


In Keller v. Home Life Insurance Company, 198 Mo. 440, 456, 457, 95 S. W. 
903, it was held that prior to the statute a distinction was made by the courts be- 
tween warranties and misrepresentations. The statute did away with that distinc- 
tion and placed both on the same footing, so that, whether a false representation 
by an applicant for insurance was warranted as true or merely represented to be 
true, the company could not defend upon that ground unless the matter contributed 
to the contingency upon which the policy was to become payable. On page 463 of 
198 Mo., 95 S. W. 903, 910, the court said: “The defendant in this cause, as was 
ruled in Schuermann vy. Insurance Co., supra, might have maintained a proceeding 
in equity prior to the death of August W. Keller to annul the contract of insur- 
ance, on the ground of false and fraudulent statements charged in the answer; 
but after the policy had been duly issued, and all liability under it had matured on 
account of a contingency therein provided against, it is clear that the question of 
false and fraudulent representations in securing such policy in an action to recover 
the amount of the death claim must be governed by the provisions of section 7890 
[Stat. 1899], and as to whether the misrepresented matters in the application for 
insurance contributed to the happening of the contingency insured against, are 
questions of fact to be determined by the jury to whom such facts are submitted.” 
This seems to hold that after the death of the insured the question of whether the 
misrepresentations charged to have been fraudulent contributed to the death of the 
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insured must be submitted to a jury and their verdict shall bind the court. ‘hat 
can only be done in an action at law. 

In State ex rel. v. Trimble, 292 Mo. 371, at page 383, 239 S. W. 467, 470, it is 
said: “Whatever may be the rule in the state of Michigan, it has been expressly 
decided in this state that after the death of the insured an action in equity to 
cancel the policy is not the proper remedy, and that when suit has been brought 
on the policy the insurance company cannot convert the action into a case in 
equity by alleging fraudulent misrepresentations in the procurement of the policy 
and praying for its — Schuermann vy. Union Central Life Insurance 
Co., 165 Mo. 641, 65 S. W. 723.” 

In State ex rel. Life Insurance Company v. Allen, 306 Mo. 197, at pages 210- 
215, 267 S. W. 832, most of the quotations above were there quoted and approved. 
In State ex rel. Life Ins. Co. v. Allen, 313 Mo. 384, on page 391, 282 S. W. 46, 
it is stated that the case of State ex rel. v. Trimble had held that a life insurance 
policy could not be canceled after the death of the insured. 

[2] The cases to which we have referred were cases in which a suit had heen 
instituted on the policy and the company sought to convert the action into an 
equitable one by setting up in the answer fraud in the procurement of the policy, 
and whether or not an incontestable clause in a policy would vary the rule is not 
discussed; but the language of the court in several of the cases to the effect that 
a suit to cancel for fraud could not be maintained after the death of the insured 
is so emphatic and the language used so inclusive that we can give it but one 
construction, and that is that, when the insured dies, the right of the company to 
maintain an action to cancel dies with him, and it makes no difference whether the 
attempt to cancel is made in a suit by the company against the beneficiary or is 
made by answer in a suit against the company by the beneficiary. Following these 
cases, it is our conclusion that plaintiff in this case cannot maintain an action to 
cancel the policy involved in this suit. 

It may be that the death of the insured within the contestability period fixed 
the rights of the parties as of that date, and, if the beneficiary should sue on the 
policy after the contestability period expired, the company could assert any de- 
fense at that time which it could have asserted if suit had been filed and the com- 
pany given an opportunity to answer and set up the fraud before the contestability 
period had elapsed. In making that defense, the company might be limited ty 
proof of such fraud as it had discovered within the contestability period on the 
ground that it had agreed that it would discover the fraud within the time limited, 
or, if not discovered in that time, it would not resist payment on that ground. We 
are not, however, called upon in this case to determine what remedy, if any, the 
company may have. All we are called upon to decide is whether the plaintiff can 
maintain this suit to cancel the policy after the death of the insured and we hold 
that it could not, and the judgment of the circuit court sustaining a demurrer to 
the petition will be affirmed. 

In reaching our conclusion in this case we find that we are in conflict with 
the decision of the St. Louis Court of Appeals in the case of New York Life In- 
surance Company v. Cobb, 219 Mo. App. 609, 282 S. W. 494, where it was held that 
a suit to cancel a policy containing an incontestable clause could be maintained 
after the death of the insured if the suit were filed before the contestable period 
had expired. For that reason this case will be certified to the Supreme Court for 
final determination. 

Bailey and Smith, JJ., concur. 


GIBBS vy. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES 
Supreme Court, Appellate Division, First Department. Dec. 26, 1930 
246 New York Supplement 560. 
INSURANCE. 
Death caused by crash of airplane in which insured was passenger /ic/d not 
result of “aeronautic expedition,” within exception of policy. 

The life insurance policy provided for double indemnity in case of 
death from purely accidental means excepting, among other things, death 
resulting from “engaging as a passenger or otherwise in submarine or 
aeronautic expeditions.” Word “expedition” as used in such provision was 
not synonymous with “journey” or “trip,” but under maxim “Noscitur a 
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sociis,” should be limited to warlike enterprises or explorations or rerms 

having similar import. 

(For other cases, see Insurance, Dec. Dig. § 530.) 

Merrell, J., dissenting. 

Appeal from Supreme Court, New York County. 

Action by Ray Gibbs, against the Equitable Life Assurance Society of the 
United States. From an order denying defendant’s motion to strike out defendant’s 
answer and for summary judgment, plaintiff appeals. 

Reversed, and motion for summary judgment granted. 

Argued before Dowling, P. J., and Merrell, Finch, McAvoy, and Sherman, JJ. 

William A. Hyman, of New York City, for appellant. 

Alexander & Green, of New York City (Peter C. Mann, of New York City, 
of counsel), for respondent. 

McAvoy, J. 

The action is brought upon an insurance policy issued by the defendant upon 
the life of plaintiff’s son, under the terms of which the defendant agreed to pay 
$2,500 to the plaintiff, the beneficiary named in the policy, upon proof of the as- 
sured’s death, and $5,000 upon proof that the death resulted solely from bodily 
injuries caused by external, violent, and purely accidental means “provided that 
death * * * shall not be the result of or be caused directly or indirectly by self- 
destruction, sane or insane, disease or illness of any kind, physical or mental in- 
firmity, in violation of law by the insured, military or naval service of any kind 
in time of war, or by engaging as a passenger or otherwise in submarine or aero- 
nautic expeditions.” 

The insured was a passenger in an aeroplane of the Coastal Airways, Inc., 
which was authorized to and did maintain a regular passenger service between 
Albany and New York City. His death occurred while so traveling from Albany 
to New York City, when the aeroplane crashed causing injuries to the insured 
from which he died two days later. 

Defendant admits liability for the face amount of the policy and has offered 
judgment therefor. It denies liability for the additional $2,500 payable in the 
event of death from accidental means because of the aeronautical expedition ex- 
clusion clause. 

Plaintiff contends that a trip from Albany to New York City in a passenger 
aeroplane is not an “aeronautic expedition.” The very context in which the word 
“expedition” appears in the policy indicates that it was intended to apply only to 
voyages or journeys, either of a military character or else having exploration, dis- 
covery, or something similar as their objective. Of course, the term “expedition” 
in a wide sense may be used to include any journey or voyage. That significance, 
however, is not its common connotation. In its usually accepted meaning it car- 
ried a notion of exploratory or warlike enterprise. Thus we speak of an expe- 
ditionary force in military affairs; an expedition to the Arctic or Antarctic re- 
gions, or to little visited Asiatic or Aftican territories. The policy reader would 
not, in deciding what was prohibited by the exemption clause as to liability, con- 
clude that customary and usual trip or excursion in regular course of transporta- 
tion by aeroplane would be considered an “aeronautical expedition.” 

Defendant could readily have placed in its policy language definitely excluding 
all aeronautic flights and not merely “expeditions.” 

We think defendant stretches the word too far beyond what .it had right to 
assume its definition would be thought to include. 

The wording of the policy is unambiguous and does not exclude recovery for 
death caused by an accident to an aeroplane engaged in regular transit in which 
the insured was riding as a passenger. The word “expedition,” as used here, is 
not synonymous with “journey” or “trip,’ and it should be limited to “warlike 
enterprises” or “explorations” or terms having similar import. The maxim, “Nos- 
citur a sociis,” would rule. 

The order should be reversed, with $10 costs and disbursements, and motion 
for summary judgment should be granted, with $10 costs. 

Dowling, P. J., and Finch and Sherman, JJ., concur. 

Merrell, J., dissents. 
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PARKS vy. ST. LAWRENCE LIFE ASS’N. 
Municipal Court of City of New York, Borough of Manhattan, 
Seventh District. Nov. 16, 1930. 

246 New York Supplement 689. 
INSURANCE. 

Insured’s false representation in application that beneficiary was insured’s 
husband held no defense, where application was not indorsed or attached to policy 
(Insurance Law, § 58). 

Though insured’s application for life insurance recited that plaintiff, 
designated as beneficiary, was insured’s husband, proof showed parties had 
never been husband and wife because each had former legal spouse living 
and undivorced, though at the time they were living together as husband 
and wife. Insurance Law, § 58, provides that nothing shall be incorporated 
in policy by reference unless indorsed upon or attached to policy when 
issued. 

(For other cases, see Insurance, Dec. Dig. § 298.) 

Action by William P. Parks against the St. Lawrence Life Association. 

Judgment for plaintiff. 

Griggs & Watts, of New York City, for plaintiff. 

Gould & Wilkie, of New York City (Elgin L. McBurney, of New York City, 
of counsel), for defendant. 

PRINCE, J. 

The plaintiff brings this action for $200 under a policy of insurance issued 
upon the application of his alleged wife, the decedent, who named the plaintiff as 
the beneficiary and stated in said application that the relationship of plaintiff to 
her was that of husband. Although the decedent was living with plaintiff at the 
time she applied for the policy, she had previously been legally married to another 
man, from whom she had never been divorced, and plaintiff had previously been 
legally married to another woman, from whom he had never been divorced. 
Neither plaintiff nor decedent knew of the whereabouts of their respective legal 
spouse, or whether they were dead or alive, at the time the policy was issued, 
There was evidence at the trial that the lawful husband of decedent died several 
months after the policy was issued. 

It was not disputed, therefore, that in contemplation of law the plaintiff and 
decedent had never been husband and wife, and the statement made in the ap- 
plication by decedent that plaintiff was her husband was false. 

Although, in the making of this false statement, no fraudulent intent was 
proven at the trial, yet it is urged by the defendant that the misstatement was not 
merely a misrepresentation, but constituted a warranty, and, whether made with 
or without fraudulent intent, it being in fact false, vitiated and voided the con- 
tract of insurance, and that therefore defendant is not liable thereunder. 


Defendant, in support of its contention, offers the case of Gaines v. Fidelity & 
Casualty Co. of New York, 188 N. Y. 411, 81 N. E. 169, 11 Ann. Cas. 71, wherein 
upon facts similar to those in the present case, the court held that the insurer was 
entitled to know the actual relationship which the person for whom the assured 
desired the benefit of the insurance contract sustained to him, for it bore upon the 
risk which it was to assume, and a false statement in that regard defeated a re- 
covery under the policy. 

The legal force of that case, however, is much impaired by a much more re- 
cent decision in the case of Moore v. Prudential Casualty Company, 170 App. Div. 
849, 156 N. Y. S. 892. In that case the decedent erroneously stated in the ap- 
plication that plaintiff was his cousin, and the court nevertheless allowed a recovery 
holding that an “immaterial statement made by the insured in his application as to 
his relationship to the beneficiary, which did not induce the insurance company 


to enter into the contract even though indorsed on and made part of the policy, 
will not invalidate it.” 


But it is not necessary, in deciding this case, to determine whether or not the 
representation was a warranty, or whether or not it was material, because, as 
counsel for the plaintiff points out, by the statutory enactment contained in section 
58 of the Insurance Law, these considerations are eliminated unless the application 
be indorsed upon or attached to the application. This section is as follows: “Every 
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policy of insurance issued or delivered within the state on or after the first day 
of January, nineteen hundred and seven, by any life insurance corporation doing 
business within the state shall contain the entire contract between the parties and 
nothing shall be incorporated therein by reference to any constitution, by-laws, 
rules, application or other writings unless the same are indorsed upon or attached 
to the policy when issued; and all statements purporting to be made. by the in- 
sured shall in the absence of fraud be deemed representations and not warranties. 
Any waiver of the provisions of this section shall be void.” 

In the case at bar the application was neither indorsed upon nor attached to 
the policy. It is apparent that, unless either of these things be done, the applica- 
tion cannot be deemed a part of the contract of insurance. The policy of insur- 
ance involved in this case recited that it was issued in consideration of the state- 
ments contained in the application, which statements the insured warrants to be 
full, complete, and true. Such an incorporation by reference is contrary to the 
express wording of the statute above set forth. The intent of that section of 
the Insurance Law was amplified in the case of Archer v. Equitable Life Assurance 
Society of United States, 169 App. Div. 43, 46, 154 N. Y. §S. 519, 521, wherein the 
court stated as follows: “The legislative intent, as expressed in the section, seems 
to me clear. It is to require insurance companies, when issuing policies, to set 
out therein the entire contract of insurance, and every statement or representation 
which induced the company to enter into the agreement, and upon which it relied 
in so doing, if thereafter to be available as a defense to the policy, is to be an- 
nexed to and made a part of it. The construction thus given is fair to both parties. 
Notice is thus given that the insurance company relied, in issuing the policy, upon 
the truth of the statements and representations made.” 

‘Since the only defense proven at the trial and relied upon by the defendant is 
that the relationship of the plaintiff to the decedent was misrepresented by the 
decedent in the application, and since that defense, in view of the statute, is not 
available to the defendant because the application was neither indorsed upon nor 
attached to the policy, there must be a judgment for the plaintiff for the amount 
demanded. 

Judgment for the plaintiff for $200. 


FEARON v. METROPOLITAN LIFE INS. CO. et al. 


Municipal Court of City of New York, Borough of Manhattan, Third District. 
Dec. 31, 1930. 


246 New York Supplement 701. 
1. INSURANCE. 

Conversion clause of group policy did not obligate insurer to issue individual 
policy or make payment, where no application for conversion was made until after 
insured’s death, though within 31 days of termination of employment. 

The employees’ group insurance policy involved provided that insur- 
ance of any employee should cease with termination of employment for 
any reason, but that on such termination of employment or during em- 
ployment insurer would, without further evidence of insurability, and on 
written application made during employment, or within 31 days after such 
termination, issue to employee individual life insurance policy under con- 
ditions specified. On insured’s death within 31 days after termination of 
employment, insurer was under no obligation to issue policy or make any 
payment because one of conditions implied but essential was living exist- 
ence of person on whose life policy was to be issued. 


(For other cases, see Insurance, Dec. Dig. § 177.) 
2. INSURANCE. 


Conversion clause of group policy held not to cause insured employee to be 
covered for 31 days after termination of employment (Insurance Law, § 101-b, 


subd. 4). 


(For other cases, see Insurance, Dec. Dig. § 177.) 
3. INSURANCE. 
Statutes and insurance contracts are construable most favorably to insured, 
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but only where there is reasonable possibility of such construction arising out 
of express language. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

Courts cannot construct contract for assured’s benefit, in absence of outline 
therefor clearly shown in words expressed. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Action by Joseph Fearon against the Metropolitan Life Insurance Company 
and another to recover on a policy of group insurance in which plaintiff was named 
beneficiary. 

Judgment for defendant. 

Speiser & Speiser, of New York City, for plaintiff. 

Edward M. & Paul Grout, of New York City, for defendants. 

CHELVERS, J. 

The Metropolitan Life Insurance Company on August 1, 1920, issued a policy 
of group insurance to Waldorf-Astoria, Inc., covering the life or permanent dis- 
ability of such of the employees of the latter company as had been, or would from 
time to time have been, in its employ for a period of at least six months, the 
coverage being in all such employees during the term of the policy or any re- 
newals thereof. The premium was to be paid by the employer. Each employee 
chad an original life coverage under the policy of $500, with an additional $100 for 
each year of his employment thereafter. 

One Edward Fearon had been employed by Waldorf-Astoria, Inc., since 1917, 
and the policy therefore covered him. The plaintiff, his brother, was his named 
beneficiary. 

The policy was renewed from year to year, up to July 31, 1925. But on De- 
cember 24, 1924, the insurance was taken over by the defendant Connecticut Gen- 
eral Life Insurance Company on a policy substantially similar to the original policy, 
with a provision for the uninterrupted continuance of all coverage, and this latter 
company carried the group insurance up to the end of 1925. In February, 1925, 
the Waldorf-Astoria, Inc., released the Metropolitan from its contract, and the 
policy was canceled and the unearned premium returned. 


The employment of the plaintiff’s brother, Edward Fearon, was terminated on 
October 18, 1925, and he died on November 2, 1925. No claim can be sustained 
against the Metropolitan. Its contract was last renewed on August 1, 1924, for 
the period of one year ending July 31, 1925. Whether its obligation to the em- 
ployees, the beneficiaries under the insurance contract, could be released by the 
act of the employer in canceling the policy and substituting other insurance, as was 
done here, is not material, because the obligation ceased to exist on July 31, 19235, 
and Fearon died the following November. The group insurance policy of the 
Connecticut General is the only contract on which recovery might be predicated. 

The policy contained the following pertinent provisions: 

“Termination of Insurance: The insurance as any employee shall cease with 
the termination of his or her employment, except as hereinafter provided. If an 
employee is totally disabled as hereinafter defined, or is temporarily absent, or is 
temporarily laid off, or is given leave of absence, the employment need not be 


considered terminated, provided the insurance is continued on all absent under like 
conditions. 


“Individual Certificate and Conversion: The Company will issue to the Em- 
ployer for the delivery to each employee whose life is insured hereunder an in- 
dividual certificate setting forth a statement as to the insurance protection to 
which such employee is entitled, to whom payable, together with the following 
provision for obtaining an individual policy at the termiantion of employment. 

“At the termination of the employment of any employee for any reason what- 
soever, or during employment, the Company will without further evidence of in- 
surability, and upon written application made to the Company during employment 
or within thirty-one days after such termination, and upon the payment of the 
premium applicable to the class of risk to which such employee belongs and tu 
the form and amount of the policy at such employee’s then attained age, issue 
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to the employee a policy of life insurance in any one of the forms customarily is- 
sued by the Company, except Term insurance, with equivalent total and permanent 
disability benefits in an amount equal to the amount of his protection under such 
Group insurance policy at the time of conversion, which policy shall be in lieu of 
the insurance protection under this Group policy.” 

[1] On November 13, 1925, whith was within thirty-one days of the termin- 
ation of the employment, and eleven days after the death of Edward Fearon, his 
brother, the plaintiff, called at the office of the Connecticut General Life Insurance 
Company and stated that he wished to exercise his rights under that conversion 
clause, and offered to pay any premium which might be due or payable there- 
under. The company refused to issue an individual policy or to make any payment. 
In refusing to issue the policy, it was clearly justified. The conversion 
created an obligation on the insurance company to issue a policy, 
conditions. One of the conditions, implied, but essential, was the living existence 
of the person on whose life the policy was to be issued. The form of policy was 
to be. selected. The policy thus chosen was to be one “of life insurance.” The 
premium to be paid was the one “applicable to the class of risk to which such em- 
ployee belongs” and to the selected form and amount of the policy “at his then 
attained age.” The company was not obligated—nor could it—issue a policy on 
the life of a person when he was already dead and did not belong to any of the 
classes of risk as shown in the tables of living persons at their respective ages. 

[2] The plaintiff says, however, that the employee was covered by the group 
insurance policy for thirty-one days after the termination of his employment, until 
the expiration of the time within which the privilege of conversion could be exer- 
cised. Section 101-b, subd. 4, of the Insurance Law, directs that every policy of 
group insurance must provide for the issuance of an individual certificate to the 
employee informing him of his protection, and providing: 

‘That in case of the termination of the employment for any reason whatsoever 
the employee shall be cntitled to have issued to him by the company, without evi- 
dence of insurability, and upon application made to the company within thirty-one 
days after such termination, and upon the payment of the premium applicable to 
the class of risk to which he belongs and to the form and amount of the policy 
at his then attained age, a policy of life insurance in any one of the forms 
customarily issued by the company, except term insurance, in an amount equal to 
the amount of his protection under such group insurance policy at the time of 
such termination. 

There is nothing in the statute that says, expressly or by reasonable implica- 
tion, that the insurance continues for thirty-one days, or for any period, after the 
termination of the employment. A legislative intent to this effect could easily 
have been expressed. A period of continuance could have been provided, just as 
provision was made for days of grace for nonpayment of premium in life insur- 
ance policies “during which period of grace the policy shall continue in full force.” 
Insurance Law, § 101, subd. 1. In fact, the statute points otherwise; it is the 
application that must be made within thirty-one days; the policy might be issued 
thereafter. If application were made on the thirty-first day, the policy would not, 
in the ordinary course of events, be written on that day. There would be no ne- 
cessity for it. The applicant would be entitled to the policy no matter if it took 
weeks to come through. Could it be contended that the coverage under the group 
policy would continue until after the thirty-one days and the issuance of the new 
policy weeks later? Coverage might be obtained, pending the issuance of the 
new policy, by a binder issued on the application, as is frequently done, but the 
protection would then be not under the old policy but under the new one to be 


issued. The statute does not make a binder or other ad interim protection com- 
pulsory. 


clause 
but on certain 


[3, 4] Enactments and contracts of insurance are to be construed most favor- 
ably to the insured, but only where there is a reasonable possibility of such con- 
struction arising out of the express language. A contract will not be implied un- 
less there is express reason for it. 

This policy, however, goes beyond the terms of the statute. Under the con- 
version clause, heretofore quoted, the certificate issued to the employee, which 
was part of the contract, provided that an individual policy would be issued on 
application either within thirty-one days after the termination of the employment 
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or “during employment,” and further stated that the policy thus issued “shall be 
in lieu of the insurance protection under this group policy.” If the new policy 
takes the place of something, that something must exist at the time the substitu- 
tion is made. 

There is the further provision in the policy, already quoted, that the insurance 
on any employee ceases with the termination of his or her employment, “except as 
hereinafter provided.” Does this exception, therefore, raise an implication of con- 
tinuance of the insurance until the issuance of the individual policy under the con- 
version clause to take its place? I think not. 

An individual policy can be had, under this particular contract, not only after 
the termination of the employment, but “during employment.” An employee ob- 
taining an individual policy is promptly covered thereby, and, if he is still in the 
employ, he would be doubly insured. There is no reason for his continuing to be 
insured by the employer; therefore the conversion clause says that the policy thus 
issued to him is in lieu of the insurance protection under the group policy. His 
insurance under the group policy terminates with the issuance of the individual 
policy which takes its place. 

The group policy under its terms covers all persons employed, and the insur- 
ance continues until the termination of the employment. However, when an in- 
dividual policy is issued, it is contemplated that the insurance shall not continue 
as long as the employment does; as to any employee who has obtained an in- 
dividual policy under the conversion clause, the group insurance does not continue, 
and it ceases before the termination. The phrase “except as hereinafter provided” 
must refer to a case where an employee, during his employment, takes advantage 
of the conversion privilege, in which event the insurance ceases not with, but 
before, the termination of the employment. 

[5] This construction gives effect to the express provisions of the contract, 
and leaves nothing to be implied. Even in cases of insurance, the courts cannot 
construct a contract for the benefit of the assured, in the absence of an outline 
therefor clearly to be visualized in the words expressed. 

The defendants therefore may have judgment of dismissal on the merits. 


SAFFORD, Superintendent of Insurance, v. CLEVELAND ACC. INS. CO. et al. 
Court of Appeals of Ohio, Franklin County. June 18, 1930. 
174 Northeastern Reporter 157. 
1. INSURANCE. ; = 

Insured, failing to pay assessment regularly provided for in Constitution and 
by-laws of association, forfeited all benefits in association, where there was no 
waiver. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

2. INSURANCE. ' CF. 

That insured was in ill health when receiving notice of special assessment did 
not excuse nonpayment, where he had been ill for two years and payments had 
been made during such period. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

3. INSURANCE. ; ; 

Second notice of special assessment sent insured before death must be pre- 
sumed to have been sent under rules of association. 

(For other cases, see Insurance, Dec. Dig. § 355.) 

4. INSURANCE. he 7 . , 

Mere proof of mailing of second notice of special assessment was insufh- 
cient to prove association’s waiver of provision respecting forfeiture of benefit 
certificate for nonpayment of assessment. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Action by William C. Safford, Superintendent of Insurance, against the Cleve- 
land Accident Insurance Company and others, in which defendant Florence M. 
Gifford filed a cross petition—[By Editorial Staff.] 

Decree in accordance with opinion. 


Gilbert Bettman, Atty. Gen., and Raymond S. Powers, of Youngstown, for 
plaintiff. 
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Wilbur E. Benoy, of Columbus, and Griswold, Greene, Palmer & Hadden, of 
Cleveland, for defendant Florence M. Gifford. 

HorneseEck, J. 

This case comes to our consideration on the cross-petition of defendant Flor- 
ence M. Gifford, who seeks to require the payment of a class A benefit certificate 
held by George F. Egert, of which she is the beneficiary, issued by a predecessor 
association of the defendant Cleveland Accident Insurance Company. 

The death benefits provided in said certificate under section 1 (a) of the 
constitution and by-laws of the company are: “Upon the death of a member in 
good standing, an amount equal to $2.00 for each member of class A then in good 
standing, in no event to exceed $2,000.00; payment to be made within four months 
of receipt of proof of death; provided, however, that from said total sum there 
shall be deducted an amount equal to the aggregate of maturing age benefits 
which have at any time been paid to such member.” 

George F. Egert died January 19, 1928. Special assessment No. 6 had been 
declared prior to December, 1927, and the due date fixed as December 5, 1927. The 
30 days of grace for payment of same expired January 5, 1928. The secretary of 
the company testified that notice of this special assessment had been mailed to 
the insured in the regular course of business prior to December 5th, and that a 
second notice was mailed after January 5, 1928. The amount due on special as- 
sessment No. 6 had not been paid by the insured at the time of his death. It 
appears that the insured had been in ill health for about two years prior to his 
death; that he was suffering from arterio-sclerosis; that he had little or no capa- 
city to transact business during the last several months of his life, and that he 
died suddenly in the bathroom of. his home. 

Mr. Egert had been a member of the defendant association for many years, 
and, with the exception of the last assessment, had paid all regular and special 
assessments when due. 

It is claimed by the plaintiff, superintendent of insurance, that by the terms 
of the certificate which Mr. Egert held, and the constitution and by-laws of the 
defendant association, he was at the time of his decease in default for payment 
of special assessment No. 6; that such failure to pay automatically forfeited all 
of his rights under the policy on and after January 5, 1928, the time when his 30 
days of grace expired. 

It is the claim of the cross-petitioner that special assessment No. 6 was not 
legally and regularly assessed; that the defendant association, through its officers, 
by sending the second notice of the amount due on special assessment No. 6, subse- 
quent to January 5, 1928, extended the days of grace at least 30 days after Jan- 
uary 5, 1928, and that it was the custom of the association to accept payments from 
certificate holders subsequent to the 30 days following the due date of assessments. 

Unless it appears that the association by some act of its officers has waived 
the express provisions of the contract, i. e. the certificate, between the insurer 
and the insured, we must be guided in our determination by the language of the 
contract. 

[1] The insured at the time he made his application for certificate of member- 
ship agreed to be bound by the constitution and by-laws of the association. The 
application for insurance, constitution, and by-laws of the association became a 
part of, and were written into, his certificate of insurance. Among other things, he 
agreed to pay all assessments as provided in the constitution and by-laws. Section 
5 of said constitution and by-laws provides: “Any Class A * * * member who: 
fails to pay his assessment or any of them within thirty days after they are pay- 
able, shall forfeit all benefits as a member of the association and shall thereafter 
not be in good standing.” 


It is our judgment that this is a self-executing provision and that a failure of 
the insured to pay an assessment regularly provided for forfeits all the benefits of 
a member in said association, unless there has been some waiver of its provision. 


We do not believe the proof sustains the claim of the cross-petitioner that in 
this case there has been a waiver by the company, or conduct on its part constitu- 
ting estoppel. There is no showing that it was the practice of the company to 
accept payment from members for assessments due on their certificates after the 
30 days of grace if such members were not in good health at the time of payment. 
Nor is there any attaupt to show that the insured had any knowledge of the prac- 
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tice of the company to accept such payments under any condition after a certificate 
holder was in default. 

[2] But it is claimed that the fact that the insured was in ill health at the 
time of receiving the notice of special assessment No. 6, prior to January 5, 1928, 
and unable to transact business, creates a condition which excuses nonpayment of 
the assessment. It may be doubtful if this would be true under any condition, but 
because of the circumstances in this case it obviously cannot apply. The insured, 
according to the testimony of his physician, had been ill for two years, and for 
many months had been in substantially the same state of mind as at the time of 
his death. So that it is apparent that Somebody, either by his arrangement or in- 
dependently, had taken over the obligation of attending to the payments of assess- 
ments levied under his certificate. 

Cases are cited in accident insurance policies wherein the insured was not re- 
quired to give notice of his injury within the time fixed by the policy. In these 
cases the condition which created the liability of the company had attached, viz., 
an injury insured against, and it was this condition which made impossible the 
secondary provision for notice. 

[3, 4] It is also claimed by the cross-petitioner that special assessment No. 6 
was illegally made. The testimony of the officers is to the effect that it was made 
by the directors at a regular session by virtue of the constitution and by-laws, and 
there is no testimony which refutes the proof of the regularity of the assessment. 
It is further asserted that the sending of the second notice on January 7, 1928, in- 
dicating default in payment of assessment due January 5, 1928, was a waiver of 
the 30 days of grace provision. This notice must be presumed to have been sent 
under the rules of the association, which, according to the testimony of the secre- 
tary, require that, if payment is tendered by the insured after the 30 days of grace, 
it must be made to appear that the insured was in good health at that time. In 
the absence of further showing, then, there is in the mere mailing of the second 
notice an insufficiency of proof of waiver. Becker v. Exchange Mutual Fire Ins. 
Co. (C. C.) 165 F. 816; Mercer v. Southern Atlantic Life Ins. Co., 111 Va. 699, 
69 S. E. 961; Stutzman vy. Cicero Mutual Fire Ins. Co., 150 Wis. 254, 136 N. W. 
604. 

The insured, of course,, is charged with knowledge of the conditions under 
which his certificate was issued. It is altogether probable that he had actual 
knowledge of the terms controlling the requirement of payment of assessments. It 
seems probable under all of the evidence that there was a purpose to abandon the 
payments necessary to maintain the certificate of the insured in good standing. 

Being of the opinion that there is insufficient proof to establish the claim 
that there has been any action on the part of the association which requires this 
court to set aside the express provisions of the certificate which the insured held, 
the prayer of the cross-petition must be denied. 

Decree accordingly. 

Kunkle, P. J., and Allread, J., concur. 


EBLEN v. JORDAN et al. 
Supreme Court of Tennessee. Nov. 28, 1930. 
33 Southwestern Reporter (2d) 65. 
2. INSURANCE. 
Generally, rights of beneficiary under insurance policy become fixed upon in- 
sured’s death, and cannot be impaired by insurer. 
(For other cases, see Insurance, Dec. Dig. § 586.) 
3. INSURANCE. 
Under war risk policy, rights of insured and beneficiaries are dependent upon 
statutes and regulations in force, or afterwards adopted. 
(For other cases, see Insurance, Dec. Dig. § 13%.) 
4. INSURANCE. 
Government can be held on war risk policies only to extent that it has expressly 
consented (World War Veterans’ Act 1924 [38 USCA § 421 et seq.]) 
(For other cases, see Insurance, Dec. Dig. § 13%.) 
5. INSURANCE. 
Provision in World War Veterans’ Act 1924, limiting effect of provisions re- 
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pealing all existing legislation, though keeping in force existing certificates of in- 
surance, held not to fix unalterable right in beneficiary under original act (World 
War Veterans’ Act 1924, § 602 [38 USCA § 571]). 

World War Veterans’ Act 1924, § 602 (38 USCA § 571), provides 
that repeal of all existing legislation on subject of war risk insurance in 
sections 600 and 601 “shall not affect any act done or any right or liability 
accrued, or any suit commenced before the said repeal, but all such rights 
and liabilities * * * shall continue and may be enforced in the same manner 
as if said repeal had not been made.” 


(For other cases, see Insurance, Dec. Dig. § 586.) 
6. INSURANCE. 

Commuted value of unpaid monthly installments under war risk policy on 
death of mother as beneficiary held to revert to insured’s estate (World War 
Veterans’ Act 1924, §§ 301, 303, as amended by Act March 4, 1925, §§ 13, 14 [38 
USCA §§ 512, 514]). 

(For other cases, see Insurance, Dec. Dig. § 684.) 


Appeal from Chancery Court, Morgan County; W. R. Officer, Judge. 

Bill of interpleader by Elmer L. Eblen, as administrator of the estate of 
Thomas R. Jordan, deceased, against W. F. Jordan and others. From the decree 
rendered, defendants appeal. 

Affirmed. 

Jennings, Saxton & Wright, of Knoxville, for complainant. 

R. H. Ward, of Kingston, J. W. Stone, of Harriman, and Tollett & Tollett, 
of Crossville, for defendants. 

Cook, J. 

The bill was filed by the administrator of the estate of Thomas R. Jordan to 
determine the rights of the several claimants of money derived from war risk 
insurance. In a certificate of insurance for $10,000 issued August 1, 1918, to 
Thomas R. Jordan, he designated his mother, Martha Bearden Jordan, as one of 
—— to the extent of $5,000, and his wife beneficiary for the other 
$5,000. 

Thomas R. Jordan died October 11, 1918. His widow, Ethel Haun Jordan, and 
an infant daughter, Lula Jordan, were the heirs and distributees of his estate. 

In March, 1919, the War Risk Bureau, in conformity with the statute and 
provision of the certificate, directed payment to Martha Bearden Jordan of the 
$5,000 inuring to her benefit under the certificate in 240 monthly installments of 
$28.75 each. Payments were accordingly made until the death of Martha Bearden 
Jordan on July 31, 1928. The husband, W. F. Jordan, and children, Arthur Jordan 
and others, and granddaughtér Lula Jordan survived Martha Bearden Jordan. 

The unmatured installments commuted amounted to $2,964, which sum was 
paid to the complainant as administrator of the estate of Thomas R. Jordan. This 
fund was claimed by W. F. Jordan through his marital rights, by Arthur Jordan 
and others as heirs at law of Martha Bearden Jordan, and by Ethel Haun Jordan 
and Lulu Jordan by inheritance from the insured Thomas R. Jordan, whose estate 
they say was entitled to the unmatured installments under the acts of Congress. 
Hence, the bill of interpleader. 


Answers were filed by the several defendants in which their claims were pre- 
sented. The facts were stipulated. The chancellor held that the fund reverted to 
the estate of Thomas R. Jordan and passed under the statute to his widow and 
child, and directed distribution accordingly. 

|1,2] If the sum set apart by Thomas R. Jordan under the policy for the 
benefit of his mother became her property, any unpaid balance at her death would 
pass to W. F. Jordan her surviving husband, and not her heirs. Baker v. Dew, 133 
Tenn. 126, 179 S. W. 645; Tellico Bank & Trust Co. v. Loomis, 147 Tenn. 158, 246 S. 
W. 21; American Surety Co. v. Grace, 151 Tenn. 575, 271 S. W. 739. Therefore, 
the question to be determined is whether or not, under the acts of Congress, this 
unpaid balance reverted to and became part of the estate of Thomas R. Jordan. 
Ordinarily the rights of the parties, including beneficiaries, under a policy of 
insurance become fixed upon death of the insured, and cannot be impaired by any 


act of the insurer. Cronbach v. Aitna Life Insurance Co., 153 Tenn. 370, 284 S. W. 
72. 






































































































































ee ee 
























































732 ‘The Insurance Law Journal, Vol. 76 {Apr., 1931 


[3,4] War risk insurance is a special kind of statutory insurance in which the 
rights of the parties are made dependent upon the statutes and regulations in force, 
or afterwards adopted. Under the statute providing for the insurance, the Govern- 
ment did not become an insurer in a commercial sense for gait and can be held 
on its contracts only to the extent that it has expressly consented to be bound, and 
so amendments or changes in the contract of insurance might result from subse- 
quent acts of Congress enlarging or restricting the claims of beneficiaries, even 
though made after the death of the insured. 

The Act of Congress known as the World War Veterans’ Act, approved June 
7, 1924 (38 USCA § 421 et seq.), repealed all existing legislation on the subject 
ot war risk insurance, except as was saved by section 602 (38 USCA § 571), as 
follows: 

“The repeal of the several Acts as provided in sections 600 and 601 hereof 
shall not affect any act done or any right or liability accrued, or any suit com- 
menced before the said repeal, but all such rights and liabilities under said Acts 
shall continue and may be enforced in the same manner as if said repeal had not 
been made; nor shall said repeal in any manner affect the right to any office or 
change the term or tenure thereof.” 

[5] While this section kept in force the certificate of insurance, it fixed no un- 
alterable right in the beneficiary, because under Act Oct. 6, 1917 (40 Stat. 398), 
the insurance was subject to the original and any amendatory acts of Congress. 

In White v. United States, 270 U. S. 180, 46 S. Ct. 274, 275, 70 L. Ed. 530, 
the court said: 

“The certificate of insurance provided in terms that it should be ‘subject in all 
respects to the provision of such Act (of 1917), of any amendments thereto, and 
of all regulations thereunder, now in force or hereafter adopted, all of which, 
together with the application for this insurance, and the terms and conditions pub- 
lished under authority of the Act, shall constitute the contract.’ These words 
must be taken to embrace changes in the law no less than changes in the regula- 
tions.” 

[6] Sections 301 and 303 of the World War Veterans’ Act, above mentioned, 
were amended by sections 13 and 14 of an Act of March 4, 1925 (38 USCA §§ 512, 
514), so as to provide as follows: 

“§ 512. * * * If no beneficiary within the permitted class be designated by the 
insured as beneficiary for converted insurance granted under the provisions of 
Article IV of the War Risk Insurance Act, October 6, 1917, chapter 105, Fortieth 
Statutes, pages 409 and 410, or Part III of this chapter, either in his lifetime or by 
his last will and testament, or if the designated beneficiary does not survive the 
insured, then there shall be paid to the estate of the insured the present value of 
the remaining unpaid monthly installments; or if the designated beneficiary sur- 
vives the insured and dies before receiving all of the installments of converted 
insurance payable and applicable, then there shall be paid to the estate of such 
beneficiary the present value of the remaining unpaid monthly installments.” 


“§ 514. If no person within the permitted class be designated as beneficiary 
for yearly renewable term insurance by the insured either in his lifetime or by his 
last will and testament or if the designated beneficiary does not survive the insur- 
ed or survives the insured and dies prior to receiving all of the two hundred and 
forty installments or all such as are payable and applicable, there shall be paid to the 
estate of the insured the present value of the monthly installments thereafter 
payable, said value to be computed as of date of last payment made under any 
existing award: Provided, That all awards of yearly renewable term insurance 
which were in course of payment on March 4, 1925, shall continue until the death 
of the person receiving such payments, or until he forfeits same under the provis- 
ions of this chapter. When any person to whom such insurance was awarded prior 
to such date dies or forfeits his rights to such insurance then there shall be paid 
to the estate of the insured the present value of the remaining unpaid monthly 
installments of the insurance so awarded to such person.” 


Section 13, amending section 301, refers to insurance taken under the original 
act and subsequently converted by the insured under the act of 1924, and determines 
the rights of the beneficiary of the converted insurance, and section 14, amendatory 


of section 303, refers to the original insurance and determines the rights of the 
insured and the beneficiary under the original policy. 
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In either event, when the designated beneficiary dies before receiving all the 
installments, the commuted value of .the remaining unpaid monthly installmnts 
revert to the estate of the insured. 

These provisions of the amendatory act were in force when Martha Bearden 

Jordan died. 
* The rights of parties to the proceeds of war risk insurance were involved in 
our case of Wade v. Madding, 161 Tenn. 88, 28 S. W. (2d) 642, 645, and effect was 
given in that case to the intention expressed in the acts of Congress. The court 
said: 

“The overwhelming weight of authority at this date is that when a payment 
of the commuted value of remaining monthly installments is made to the admin- 
istrator of the insured, upon the death of the designated beneficiary, or of a bene- 
ficiary to whom installments had been previously paid, under the authority of the 
amendatory .Act of March 4, 1925, distribution is to be made by the administrator 
to those persons entitled under the laws of the state of residence of the insured to 
take his personal property, ascertained as of the date of the death of the insured.” 

This proposition is supported by cases cited in the opinion. 

The questions involved here are so thoroughly discussed in the foregoing 
opinion that analysis and construction of the statutes which control the rights of 
the parties becomes unnecessary. 

Under section 303 of the Act of June 7, 1924, as amended by section 14 of the 
Act of March 4, 1925, the unmatured installments payable after the death of 
Martha Bearden Jordan reverted to the estate of the insured and would, of 


course, pass to his widow and child, as decreed by the chancellor. 
Affirmed. 


HOME BEN. ASS’N v. ROBBINS. No. 975. 
Court of Civil Appeals of Texas. Waco. Nov. 20, 1930. 
33 Southwestern Reporter (2d) 197. 
1. INSURANCE. 


Venue of suits against local mutual aid associations is controlled by general 
provisions of venue statute (Rev. St. 1925, art. 1995, § 23, art. 4859). 

(For other cases, see Insurance, Dec. Dig. § 618.) 

2. INSURANCE. 

Venue of action against local mutual aid association Jield fixed in county 
where certificate was delivered and injury suffered (Rev. St. 1925, art. 1995, § 23). 

(For other cases, see Insurance, Dec. Dig. § 618.) 

3. INSURANCE. 

Venue of action against local mutual aid association held not affected by 
stipulation in application, by-laws, or certificates designed to fix venue different 
than under statute, (Rev. St. 1925, art. 1995, § 23). 

(For other cases, see Insurance, Dec. Dig. § 618.) 

4. INSURANCE. 

In action against local mutual aid association, record on plea of privilege 
showed defendant had local agent in county where action was brought (Rev. St. 
1925, art. 1995, § 23). 

(For other cases, see Insurance, Dec. Dig. § 618.) 


Appeal from District Court, Limestone County; H. F. Kirby, Judge. 
_ Action by Daniel F. Robbins, by next friend, against the Home Benefit Asso- 
ciation. From judgment overruling plea of privilege, defendant appeals. 


Affirmed. 


Oltorf & Oltorf, of Marlin, and L. M. Seay, of Groesbeck, for appellant. 
L. W. Shepperd, of Groesbeck, for appellee. 
STANForD, J. 


Appellee, by a next friend, filed this suit in Limestone county against appellant, 
an unincorporated local mutual aid association, to recover upon a certificate of 
membership issued by appellant. In due time appellant filed its plea of privilege 


to be sued in Falls county, the county of its residence and domicile. Appellee, 
in due time, filed his controverting plea. On a hearing of such plea and con- 
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troverting affidavit the court overruled appellant plea of privilege, from which 
action of the trial court appellant has duly appealed and presents the record 
here for review. 

[1-3] Under its first and fifth propositions, appellant contends, in effect, that 
it being a local mutual aid association, unincorporated and organized under article 
4859, Revised Statutes of 1925, article 1995, sec. 23, Revised Statutes, has no 
application to the question of venue in this case; and, further, as the contract 
evidenced by the policy was performable in Falls county, the suit could not be 
maintained elsewhere. From the face of the record, there can be no doubt but 
that appellant was, and is, a local mutual aid association, unincorporated, and 
that its principal place of business was and is in Marlin, in Falls county, Tex. 
It is also true that appellant as such local mutual aid association, unincorporated, 
was organized and doing business under article 4859, Revised Statutes of 1925. 
However, the provisions of article 4859 et seq. have no reference to venue, and 
the venue of suits against local mutual aid associations is controlled by the 
general provisions of our venue statute. Article 1995, section 23, provides: 
“Suits against a private corporation, association or joint stock company may be 
brought in any county in which the cause of action, or a part thereof, arose, 
or in which such corporation, association or company has an agency or represen- 
tative, or in which its principal office is situated.” That appellee’s application, 
upon which the certificate sued upon, was taken in Limestone county, Tex., can- 
not be doubted. That appellee, at that time and at all times since, resided in 
Limestone county, cannot be questioned. It is also true that said certificate was 
delivered to appellee, in Limestone county, Tex.; that the injury suffered by 
appellee, causing his total disability, occurred in Limestone county, Tex. There 
is no doubt but that at least a part of appellee’s cause of action arose in Lime- 
stone county. The above being true, the provisions of our statute above recited 
fixed the venue in this case in Limestone county. Article 1995, section 23, 
Revised Statutes; Union Trust Estate v. Orr et al. (Tex. Civ. App.) 3 S. W. (2d) 
472. And the above is true regardless of any stipulation in the application, 
by-laws, or certificate to the contrary, designed to fix venue otherwise, and 
different to that fixed by the laws of this state. Business Men’s Mutual v. 
Lockhart et al. (Tex. Civ. App.) 291 S. W. 658; International Travelers’ Associa- 
tion v. Branum, 109 Tex. 543, 212 S. W. 630; International Travelers’ Association 
v. Powell, 109 T’ex. 550, 212 S. W. 931; Eaton v. Int. Travelers’ Ass’n (Tex. Civ. 
App.) 136 S. W. 817. Appellant’s first and fifth propositions are overruled. 

[4] Under its third proposition, appellant contends, in effect, that, as it had 
no agent or representative in Limestone county within the meaning of article 
1995, section 23, Revised Statutes, it was error to overrule its plea of privilege. 
The record shows conclusively, not only that appellant was a local mutual aid 
association, unincorporated, within the meaning of article 1995, section 23, Revised 
Statutes, but also that appellant at the time said policy was issued and delivered, 
and for many years prior thereto, had a local agent and representative in Lime- 
stone county, Tex., who had authority to solicit and transmit applications, receive 
and deliver policies, to countersign policies for appellant as its local agent in 
Limestone county, and that the policy sued upon was solicited by said local agent 
in Limestone county, and was countersigned and delivered by said local agent in 
said county. 

The trial court was correct in overruling appellant's plea of privilege. 

The judgment is affirmed. 


THE MACCABEES v. PALMORE et al. No. 10717. 
Court of Civil Appeals of Texas. Dallas. Oct. 27, 1930. 
Rehearing Denied Nov. 29, 1930. 
33 Southwestern Reporter (2d) 243. 
1. INSURANCE. 
Benefits tendered to insured by subsequent notices sent after suspension did 
not, on insured’s death, pass to beneficiary. 
(For other cases, see Insurance, Dec. Dig. § 747.) 
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2. INSURANCE. 

Insured having died during suspension, beneficiary had no interest in certifi- 
cate, even if insured had right ‘to be reinstated. 

(For other cases, see Insurance, Dec. Dig. § 747.) 

3. INSURANCE. : 

Fraternal benefit society’s by-law relating to increased rate did not impair 
effect of by-laws suspending member failing to pay dues. 

The by-law in question provided that, after October 1, 1923, members 
should pay rates at their attained age as provided in other sections of 
by-laws, and provided that, if it should appear that member liable for 
payment of increased monthly rate had not paid same, when such dis- 
covery was made .he should pay same on demand, and should his death 
occur before payment, amount remaining due in consequence of such 
failure, together with 6 per cent. interest, should be deducted from 
amount due beneficiaries. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

4. INSURANCE. 

3eneficiary could not urge insured, dying while under suspension before 
increased rate became effective, was entitled to protection accorded members 
under by-law relating to increased rate. 

(For other cases, see Insurance, Dec. Dig. § 747.) 

5. INSURANCE. 

Fraternal benefit society did not waive right to enforce by-laws respecting 
forfeiture for failure to pay dues, where clerk had advanced payments at different 
times as personal accommodation. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

6. INSURANCE. 

In suit on membership certificate which defendant claimed was forfeited, 
burden was on plaintiff to show plea of confession and avoidance was true. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

Appeal from District Court, Dallas County; Tom J. Ball, Judge. 

Action by Mrs. Virginia F. Palmore and husband against The Maccabees. 
From a judgment for plaintiffs, defendant appeals. 

Reversed and rendered. 

E. J. Jeffries, of Detroit, Mich., and E. G. Sweet, of Waco, for appellant. 

McBride, O’Donnell & Hamilton, of Dallas, for appellees. 

VAUGHAN, J 


Appellees, Mrs. Virginia F. Palmore and her husband, R. H. Palmore, 
instituted this suit against appellant, the Maccabees, upon the membership cer- 
tificate of one James Littleberry Owen in appellant association, a fraternity 
benefit society having subordinate lodges known as “tents,” said Owen having 
been a member of tent No. 23 located at Dallas, Tex. Appellee Mrs. Virginia 
F. Palmore was the beneficiary of the benefit certificate issued“to said Owen, 
and was entitled to participate in the funds of appellant association to the 
extent of $1,000, if said Owen was a member in good standing at the time of 
his death, September 4, 1923. Appellant defended on the ground that said Owen 
neglected, failed, and refused to pay his monthly dues necessary to keep his 
protection in effect for the month of March, 1923, and for subsequent months 
up to the time of his death, whereby he became suspended from appellant asso- 


ciation, and all rights under the certificate sued upon were thereby forfeited, 
and appellees could not recover on account thereof. 


To this defense appellees replied by plea of confession and avoidance, pre- 
senting the following issues: (a) That appellant had waived its right to forfeit 
the benefit certificate issued to deceased Owen for nonpayment of March, 1923, 
dues during the month of March, 1923, in that, for a long period of time prior 
to the death of said Owen, it had been the custom and course of dealing of 
appellant to receive from said Owen payment of dues long after the time for 
payment thereof, as specified in appellant’s by-laws, without declaring suspension 
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and forfeiture for nonpayment of such dues; (b) that appellant, after knowledge 
of the nonpayment of the March, 1923, dues, recognized the continued existence 
of said benefit certificate by sending out notices to the said Owen, recognizing 
the validity of his benefit certificate, and that the same was in full force and 
effect, and thereby waived any forfeiture resulting from nonpayment of said 
March dues. Trial was had before the court without a jury, resulting in judg- 
ment being rendered in favor of appellees for the full amount of the benefit 
certificate, less the dues which should have been paid up to the death of said 
Owen and the amount of a loan against said certificate, and included in said 
judgment was a penalty of 12 per cent. upon the amount in controversy, under 
the provision of article 4736, R. S. 1925. As we view this appeal, the rights of 
the litigants must abide the determination of the issues presented by the two 
pleas, A and B, supra. 

As bearing particularly upon said plea A, we find the following material facts 
to have been established by the uncontradicted testimony: That James Littleberry 
Owen was admitted as a member of appellant, The Maccabees, a mutual benefit 
association, April 14, 1904; that the benefit certificate (No. 17957) held by said 
Owen at the time of his death, September 4, 1923, was not the original certificate 
issued to him, but a reissue thereof upon a change of beneficiary; that said Owen 
had, as will hereinafter be more specifically stated, as to the manner and form, 
paid his dues from the time he became a member of appellant association up to and 
including February, 1923; that he failed to pay dues assessed for and due on March 
1, 1923, but payable at any time during the month; that the following provisions 
of the by-laws of the appellant association were in force long before and at the 
time of the death of said Owen, and formed a part of the benefit certificate sued 
upon, viz.: “These monthly rates will be due, without notice, on the first day of 
each month and must be paid by the member to the tent record keeper on or before 
the first day of the month. * * * A life benefit member failing to pay a monthly 
rate, per capita tax, or additional assessment within the month of the first day of 
the month of which it is due, shall stand suspended, without notice, from all rights 
of life benefit members and from all the privileges and benefits of! his tent”; that, 
without any cause intervening to direct otherwise, the dues for the month of 
March, 1923, assessed against said Owen, under the provisions of appellant’s by- 
laws, became due and payable on March 1, 1923, and he had the entire month of 
March within which to make payment thereof; that, upon failure of said Owen to 
pay the dues for the month of March within that month, said Owen became sus- 
pended automatically, without notice, at midnight on the last day of said month, and 
he stood suspended on April 1, 1930, that from said date of suspension to the time 
of the death of said Owen, covering a period of five months and four days, the as- 
sessment made for the month of March, 1923, remained unpaid; that no effort was 
made to pay same from the date of said assessment up to the date of said Owen’s 
death; that the monthly rate of assessment against members on account of benefit 
certificates issued to them was fixed by appellant’s by-laws; that there was no 
change in the monthly rate of assessments for the months of January, February, 
and March, of 1923, against said Owen. ; 

Section 317 of appellant’s by-laws of 1922 reads as follows: 

“All Life Benefit members of the Association admitted prior to August 1, 1904, 
who did not elect to re-rate at age of entry at the beginning of 1905, and all Term 
Plan members admitted prior to October 1, 1919, who are past 55 years of age, 
shall pay $3.00 per month for each $1000 of life benefits carried until the Ist day 
of October, 1923, unless such members have voluntarily transferred to some other 
plan provided for in these laws. 


“All members admitted prior to August 1, 1904, as above described shall pay 
after said October 1, 1923, rates at their attained age, nearest birthday, as provided 
in Section 317-a, 326-k of these laws. 


“If, for any reason, it shall appear that a member, who is liable under the 
provisions of this section for the payment of the ‘increased monthly rate, has not 
paid the same, when such discovery is made he shall pay same upon demand. Should 
his death occur before such payment is made the amount remaining due in conse- 
quence of such failure, together with six per cent. interest, shall be deducted from 
the amount due the beneficiaries.” 
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Under the above by-laws said Owen, ‘if he had survived, would have continued 
to pay the same rate of assessment until October 1, 1923, viz. $3 per month for 
each $1,000 of life benefits carried. Owen did not become a member of any par- 
ticular class of plan; only one kind of certificate was issued at the time he became 
a member, or prior thereto, which was a whole life certificate with disability and 
old age benefits. He did not make a change in 1904, but under the by-laws of 1904 
his rate changed, when he became 55 years of age, on June 25, 1916. From May 
28, 1919, to April 1, 1923, no change occurred, as he retained his original certificate, 
except there was a reissue thereof on account of a change of beneficiary made 
necessary on account of the death of his wife, who was named as beneficiary in 
the original certificate issued to said Owen. 

L. O. Harvey, a witness for appellant, testified by deposition to the following 
material facts uncontradicted: That he had lived in Dallas, Tex., for approximate- 
ly 27 years; that he had been record keeper of tent No. 23 at Dallas, Tex., of the 
Maccabees from April 1, 1917; that his duties are now, and have been all along 
as such record keeper, to keep a record of the payments made by the members of ap- 
pellant benefit association, to look after the collections and the remitting of the 
monthly dues to the home office; that “my custom, as record keeper, was to report 
to my superior officers one each month on the respective monthly collections * * * 
about the middle of the month following the month in which the payment was 
made. * * * I retained copies of these reports * * * made to the home office month- 
ly.” The witness further testified: “This book (referring to the receipt book 
said Owen carried, in which were entered payments made by him of assessments), 
I guess evidences truly the dates when payments were made; for instance, it shows 
that on May 12, 1922, he paid for March and April, and shows that on September 
25, 1922, he paid for May, June, July and August, four months; that represents 
that he had gotten behind on those payments and came back on September 25th and 
paid them all up at that time.” Said witness further testified: “Mr. Owen had 
paid his dues from the time he had originally become a member up to and includ- 
ing February 1923, when he failed to pay for March 1923 he evidenced that fact 
by an entry on the report * * * that is his record of membership and I made the 
red mark showing him not paid nor remitted for. When he failed to make the 
March payment I notified him of the fact that he had been suspended or ceased to 
he a member, I wrote him two or three times about it. * * * When he failed to 
make this March payment, I showed an entry on my books at that time evidencing 
the fact that he had ceased to be a member. I made an entry on his card here, 
as I do on all of them, and noted it on the report blank I forwarded to the home 
office. I then sent him several notices to come forward and pay. Had he come 
forward and paid, there would have been no question about his membership now.” 

The evidence further showed that there was created between said Owen and 
ihe witness Harvey quite a friendly relationship dating from about 1918. In 
reference to this, said witness testified: “Mr. Owen was a street car motorman 
and his run terminated near The Maccabees headquarters. Prior to his death he 
had followed the custom of coming around and staying with me from time to time 
for two or three years—more in the latter years than in the first. At that time 
or during that time he had occasion to discuss with me his financial situation, and 
his insurance and his family affairs; he spoke about those items.” 

As to when and how the payment of assessments were made when not received 
by the witness Harvey, as clerk of appellant’s local tent No. 23, from Owen, before 
the report had to be made to the home office of collections made by said clerk, 
especially on occasions when 2 and 4 months’ assessments were paid long after said 
assessments became due, as testified to by said Harvey, said witness testified: “As 
to whether I testified * * * that at times his dues would be allowed to accumulate 
and he would drop in then and pay those dues, several months at a time, or two 
months at a time, I will say I just testified that he paid at certain times for certain 
months. There was only one year that he was ever behind with his dues, to any 
extent. That was the year 1922. As to what was said between he and I with ref- 
erence to his paying two or three months at a time, when he got ready to go to 
Tennessee * * * he told me that it might not be convenient for him to pay his dues 
every month * * * and for me to take care of his dues until he notified me he 
wanted to discontinue. That was in 1922. * * * After this request to take care 
of him * * * with reference to remitting his dues each month to the home office 
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+ * * T remitted the dues for him each month, depending upon him to reimburse 


me at a later date. My report to the home office did not show the fact that I was 
advancing the money for him. I never at any time during his. lifetime advised them 
that I had any agreement with Mr. Owen to advance this money for his account 
and depended upon him for reimbursing me at a later date. The members “under 
stood they had ten days in which to make the payments after the first, and prior 
to 1921 * * * my records show that he (Owen) never lapsed over the ten days 
Under the law, he had to the tenth of the succeeding month in which to pay dues 
for the preceding month.” 

After Owen went to Tennessee, he paid his assessments by mail up to and 
including the assessment for February, 1923; prior to 1923 appellant notified the 
record keeper of its different tents that, beginning January 1, 1923, they would 
proceed to collect full rating, beginning with rating No. 1 for that year, from the 
members who were being loaned one-half of the monthly rate; that immediately 
on being so advised and directed said witness Harvey, as clerk of appellant’s tent 
No. 23, at Dallas, immediately advised said Owen by mail that, beginning January 
1, 1923, with assessment No. 1 for that year on his certificate, he would be required 
to pay the full monthly rate. In reference to this feature of the case, said Harvey 
testified: “I wrote Mr. Owen and told him of the change, and told him I would 
not remit any further dues for him unless [ heard from him. That notice went 
out to him some time in the year 1922, but I don’t remember how early in the 
vear I gave that notice. I heard from him in reply to my letter. I do not have 
that letter * * * He (Owen) had previously had an understanding that I was not 
to pay his increased rate * * * unless he advised me. * * * He never did advise 
me to advance the money for the March payment. * * * I sent him several notices 
with reference to the March assessments, and had no reply from him with refer- 
ence thereto. * * * He never told me he had concluded definitely to discontinue it, 
only this—he said that if I did not hear from him not to advance these rates, 
and I reminded him of that fact when I wrote him of this change and when | 
had not received the January dues, I wrote him again.” As the entry in the 
individual ‘receipt book of said Owen under date of December 15, 1922, indicating 
that Owen paid for the months of September, October, November, and December 
on December 15, 1922, said witness testified that, prior to making the entry of 
December 15, 1922, “I had remitted to the home office the amount due them, had 
made those remittances from time to time when they fell due and on December 
15th when he (Owen) paid this money to me, he was merely refunding to me the 
money I had already advanced; the same situation was true in reference to the 
other payments that were delinquent.” Said witness further testified: “I will be 
able without much trouble to get access to copies of my report made to the com- 
pany covering September to December 1922, inclusive. I do not have those with 
me. None of those reports show that Mr. Owen was delinquent. He asked me to 
send in the money for him and I knew he was a man of his word and I sent them 
in for him. He relied upon me. He had known me for a good while. He knew 
I was the record keeper of the Lodge.” 


Following are the facts established in support of said plea B, supra, testified 
to by Ethel Owen Deer by deposition: That the deceased, Owen, was an uncle of 
witness. He was 62 years of age at the time of his death, September 4, 1922. 
During the month of October, 1923, witness received through the United States mail 
at Nashville, Tenn., a package addressed to James Littleberry Owen. ‘The mail 
consisted of certain documents purporting to be from appellant posted at Detroit, 
Mich. The documents inclosed, being circular in form, relating to proceedings for 
transferring certain members to the legal reserve plan, and from said documents 


the following brief extract is made, same being all of any material import to this 
appeal : 


“Dear Sir Knight: An increase in rates on your present certificate was effec- 
tive October 1, 1923. 


“During the month of October you are permitted to transfer'to the Legal Re- 
serve Plan without medical examination. The Legal Reserve Certificates provide 
for many valuable features not contained in your present certificate, and affords 
you a more favorable cost. The Legal Reserve Certificates provide for cash 
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surrender values, extended insurance, specific accident benefits, and are full par- 
icipating. 
a e-Your rates for Transfer to the Ordinary Life Legal Reserve Plan 
$900 Certificate $500 Certificate 
Rate $6.30 monthly Rate $3.50 monthly 
$———. Certificate 
Rate $———- Monthly 

“The maximum amount you can transfer for the Legal Reserve Plan is $900. 

“Your new certificate is effective October 1, 1923, and this application for 
transfer to Legal Reserve Plan requires your immediate attention. Fill in the ap- 
plication blank and return with your old certificate and check for at least one 
monthly rate in the enclosed addressed envelope.” 

The application blank above referred to contains, among other things, the 
following provisions: 

“IT understand that in making this transfer, any disability benefits provided 
for in the new certificate which I am now making application for, will in no case 
be allowed for any condition or disability existing at the present time, and that 
any waiver pertaining thereto affecting my present certificate shall also apply to 
the one now applied for. I do hereby surrender my said certificate to The Macca- 
bees for cancellation, and I do hereby, for myself and my beneficiaries, and for 
anyone else claiming any right in, through or on account of said certificate, re- 
lease The Maccabees from any and all liability thereunder. I further agree that 
this application for transfer shall become a part of my original application for 
member. I understand that I am to continue a member of said tent and pay tent 
dues to the record keeper as I have done in the past.” 


It was further established without conflict that, when members of appellant 
association wished to transfer from the “term” plan, under which certificate No. 
17957 was issued to deceased, Owen, to the legal reserve plan, such member executed 
an application therefor; that, on such application being received at appellant’s home 
office, the record of the member making same was examined, and, if it was found 
that such member was in good standing, the application would be approved, and a 
new certificate issued upon the legal reserve plan, but, if the member was not found 
in good standing and could not be transferred, his application would be refused. 
When deceased, Owen, became a member of said association, there was only one 
kind of certificate issued, viz. whole life certificate, with disability and old age 
benefits. In 1916 new forms of protection were introduced, carrying ratings 
based upon American Experience Tables, and all members admitted upon these 
rates were paying an adequate rate, and again 1919 additional forms were provided, 
but in 1922 all members, including deceased, Owen, were re-rated. These rates did 
not become applicable until October 1, 1923. 


[1] What is to be understood by the following portion of the testimony of the 
witness Harvey: “Had he come forward and paid, there would have been no 
question about his membership now,” becomes a pertinent inquiry in view of the 
stress placed thereon by appellees in support of their contention that appellant had 
waived its right to claim a forfeiture on account of failure to pay the March, 1923, 
dues in the respects alleged by them in their plea of confession an avoidance. The 
witness must have had in mind that the payment of said dues would constitute a 
waiver of the forefeiture of the benefit certificate; and, further, that he would 
have accepted the payment of all past-due assessments, as it would have required 
that or some other inconsistent act to have constituted a waiver of the forfeiture 
that had become absolute under appellant’s by-laws. Calhoun et al. v. The Mac- 
cabees (Tex. Com. App.) 241 S. W. 101. Certainly the benefits that were tendered 
to said Owen by virtue of the subsequent notices sent to him after his suspension 
did not on the death of said Owen pass from him to his beneficiary; this is in 
consonance with the following holding in the case of Tabor et al. v. Modern Wood- 
men of America (Tex. Civ. App.) 163 S. W. 324, in which writ of error was 
denied, viz.: “Where an assessment was levied November 17, 1910, and under the 
terms of the benefit certificate the member had until the last day of December, 
1910, to pay such assessment, failure to pay on or before December 31, 1910, for- 
feited the certificate, and the beneficiaries were not, after decedent’s death, allowed 
60 days, given to the member under a by-law, after such forfeiture to make the 
delinquent payment and reinstate the policy.” 
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[2] Even if it should be conceded that appellant had established a custom by 
which said Owen had the right to permit an assessment to remain unpaid for a 
period of 3 months from date payment was required to be made to make payment 
of such assessment within 4 months from due date, without his certificate being 
forfeited, nevertheless said Owen, having failed to pay said March, 1923, dues with- 
in the period of 4 months from the date same became ‘due, March 1, 1923, he became 
suspended and his certificate forfeited under the following provisions of one oj 
appellant’s by-laws: “A life benefit member failing to pay a monthly rate, per 
capita tax, or additional assessment within the month on the first day of which it 
is due, shall stand suspended without notice from all rights of life benefit members 
and from all privileges and benefits of his tent. A member under suspension for 
any cause, except when suspension is for a definite period as a matter of discipline, 
forfeiting absolutely his rights to participate in the benefit funds of the association, 
or the fraternal privileges of his tent.” Said Owen having died during his sus- 
pension, his beneficiary, appellee, Mrs. Virginia F. Palmore, had no interest in 
the certificate sued on, although it should be further conceded that under another 
by-law said Owen was given the right to be reinstated on payment of all his delin- 
quent dues covering a period of time which had not expired at the time of his 
death. Tabor v. Modern Woodmen of America, supra; Bailey v. Sovereign Camp, 
W. O. W., 116 Tex. 160, 286 S. W. 456, 47 A. L. R. 876. The following provision 
of section 317, supra: “If for any reason it shall appear that a member who is 
liable under the provisions of this section for the payment of the increased month- 
ly rate has not paid the same, when such discovery is made he shall pay same 
upon demand. Should his death occur before such payment is made the amount 
remaining due in consequence of such failure, together with six per cent. interest, 
shall be deducted from the amount due the beneficiary,” we think applicable only 
to those members who became liable under the provision of said section 317 for the 
payment of the increased monthly rate. This by-law as to the payment of the 
increased monthly rate, by its language, “shall pay after said October 1, 1923 rates 
at their attained age,” did not take effect as to said Owen until October 1, 1923; 
he, having been admitted as a member of appellant association prior to August 1, 
1904, and died on September 4, 1923, never became subject to said increased rate, 
and was not therefore entitled to the protection of this provision at the time of 
his death. As to the effect that should be given to the above provision of said 
section 317, supra, appellees contend that: “Under the certificate and the by-laws of 
appellant, appellant had no right to forfeit the certificate of the insured for non- 
payment of premiums, but that any such delinquency operated as a charge against 


the amount due upon the certificate at maturity, together with interest thereon at the 
rate of six per cent per annum.” 


[3,4] Given the effect thus contended for by appellees, it would have to be held 
that the provisions of appellant’s by-laws providing for an immediate suspension 
upon failure to pay dues was suspended so far as the particular class named in 
this section was concerned.. This we cannot agree to, as the above provision was 
not intended to impair the full force and effect of the provisions of appellant’s by- 
laws suspending members who neglected or failed to pay their dues promptly and in 
accordance with its by-laws. However, if appellees’ contention in this respect 
should be sustained, the benefits of said provisions cannot be successfully asserted 
by appellees for the purpose of preventing the application of the provisions of 
appellant’s by-laws, suspending members for failure to pay their dues, etc., in ac- 
cordance with requirements of same. This because deceased, Owen, was not in 
the class designated in said section 317, he having died before the increased rate 
became effective, viz. October 1, 1923; hence appellees are not in position to urge 


that said Owen was entitled to the protection accorded members of appellant 
association under the terms of said by-law. 


[5] The relationship created between deceased, Owen, and Clerk Harvey by 
the loans of money made by said Harvey to Owen from time to time in the sev- 
eral sums of money advanced by Harvey to pay Owen’s dues and the remittance 
thereof without the knowledge of appellant, under the undisputed facts, was purely 
a personal matter between said Owen and Harvey, and not an act within the scope 
of the authority of said Harvey as the agent of appellant, as the only authority 
conferred by appellant upon said Harvey as clerk of its local tent No. 23 was td 
collect monthly dues from the members of said tent, make monthly remittance 
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thereof to appellant at its home office, and to keep a record of the payment: of 
such dues. Therefore, the payment of dues by said Owen through the advancement 
of money made by said Harvey was a matter of personal accommodation for the 
use and benefit of said Owen, and prevented the monthly assessments for which 
such payments were made from becoming delinquent. Therefore at no time did 
said Owen pay delinquent dues whereby appellant waived its rights to enforce 
against him its by-laws providing for the suspension of a member and the for- 
feiture of his certificate because of failure to pay monthly dues in accordance 
with its by-laws. L 

[6] The burden of proof was upon appellees to show that their plea of con- 
fession and avoidance was true. There was no attempt upon the part of appellees 
to prove that the deceased, Owen, had paid the March, 1923, dues, or dues for any 
month thereafter up to September 4, 1923, date of his death, a period of 6 months 
and 4 days. Has the trial judge given to the unimpeached testimony of the wit- 
nesses Harvey and Hall the probative force and effect same was logically and in- 
herently entitled to, the facts thereby established without contradiction, con- 
sidered in connection with the benefit certificate declared upon the by-laws of ap- 
pellant introduced in evidence, could have led to but one result, viz. the rendition 
of judgment in favor of appellant. The burden of the proof that rested upon ap- 
pellees to establish, by a preponderance of the evidence, the truth of the material 
allegations contained in their plea of confession and avoidance, presenting the 
issues A and B, supra, was not discharged by the testimony of said witnesses being 
peremptorily rejected, as the necessity still remained for appellees to establish 
either one of said two sets of facts so alleged, in order for them to be entitled 
to judgment against appellant. Appellees having failed to discharge this re- 
quirement as to either one of the above issues in any degree, the district court 
erred in rendering judgment in favor of appellees for any sum. Supreme Council, 
A. L. H. v. Story, 97 Tex, 264, 78 S. W. 1. 

This case having been fully developed, and it appearing from the uncontra- 
dicted evidence that appellees were not entitled to recover against appellant, the 
judgment of the court below is therefore reversed, and judgment rendered in 
favor of appellant; that appellees take nothing by their suit; and that appellant 


recover from them all costs in this cause incurred, both in this and in the trial court. 
Reversed and rendered. 


SWEATMAN v. FREE AND ACCEPTED MASONS OF TEXAS. No. 12373. 
Court of Civil Appeals of Texas. Fort Worth. Nov. 1, 1930. 
Rehearing Denied Novy. 29, 1930. 
33 Southwestern Reporter (2d) 528. 


1. INSURANCE. 

That subordinate lodge secretary gave deceased membership certificate did 
not mislead deceased as to authorize recovery on certificate, where secretary 
informed deceased he was required to perform further acts. 

(For other cases, see Insurance, Dec. Dig. § 759.) 

2. INSURANCE. 

Widow of deceased not in good standing in lodge had no right superior to 
deceased. 

(For other cases, see Insurance, Dec. Dig. § 744.) 

3. INSURANCE. 

Under lodge constitution, grand lodge held not responsible for acts of sub- 
ordinate lodge secretary in giving deceased reinstatement membership certificate, 
where deceased had been suspended. 

The constitution of the grand lodge provided that no subordinate lodge 

or its officers should be recognized as an agent of the grand lodge, and 

that suspended member could be reinstated only on unanimous vote of 

members of lodge present and voting. 

(For other cases, see Insurance, Dec. Dig. § 759.) 

4. INSURANCE. 

Grand lodge of association is responsible for agents’ acts performed under 
apparent authority or under rules of lodge. 

(For other cases, see Insurance, Dec. Dig. § 695.) 
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5. INSURANCE. ; ; 
Grand lodge of association held not responsible for agent’s act done contrary 
to constitution of lodge, contract, or law. 
(For other cases, see Insurance, Dec. Dig. § 695.) 


Appeal from Tarrant County Court; P. J. Small, Judge. 

Action by Mrs. Beathel Sweatman against the Free and Accepted Masons 
of Texas. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

C. B. Ambrose, of Forth Worth, for appellant. 

Mike E. Smith and John O. Ragan, both of Fort Worth, for appellee. 

Bock, J. 

In this case the wife of H. B. Sweatman, Beathel Sweatman, sued the Grand 
Lodge of Free and Accepted Masons of Texas, a negro organization, for the 
death benefit which it was alleged the Grand Lodge owed to her upon the death 
of said Sweatman; it being alleged that he had paid his dues to the relief 
association, which said order conducted for its members. 

The evidence shows that Sid Graham was the secretary of the local lodge, 
and that said secretary received the dues owing by the members of Rescue Lodge 
No. 20 and remitted them to the Grand Secretary, W. M. McDonald. That dur- 
ing the year 1925, said Sweatman went to see said Graham and told him he wanted 
to be reinstated in the lodge; that he had at one time been a member of the 
lodge. Other evidence shows that he had been a member twenty years prior to 
this conversation and had been suspended for nonpayment of dues. Graham told 
him that it would cost him $20 for reinstatement, and he said, “All right,” and 
gave Graham $10, and Graham gave him a receipt for said amount. Graham told 
him further that he would have to get a doctor’s certificate and that he could 
come back with the doctor’s certificate and the other $10, and Sweatman promised 
him that he would do so. Graham further told him that he would make out a 
certificate for membership and would give him a blank application for member- 
ship or for reinstatement, and he made this out and gave it to Sweatman. He 
signed the names of the Grand Master, T. Holloway, and two other officers of 
the lodge to the certificate. He admitted that he had no authority to sign their 
names and they testified that he had no authority. Sweatman told him that he 
wanted to go out of the state and wanted the certificate, and Graham prepared 
it and signed his name and the names of the other officers of the lodge to it. 
Sweatman never gave any written application for membership in the lodge, and 
the lodge never considered any application and never voted on it. Graham 
testified that the $10 was kept in the treasury of the lodge and any one who had 
authority to receive it could get it upon application. 

Beathel Sweatman, the widow of H. B. Sweatman, testified that her husband 
died on the 13th day of August, 1925; that at the time of his death they had 
never been divorced, but that they lived separately, he in Fort Worth and she 
in Dallas; her grown sons lived with her. That sometimes he would come over 
to see them, and would stay at the house and they would cohabit together; 
that she talked to Sid Graham, secretary of the local lodge, and he told her that 
Sweatman was in good standing at the time of his death, and that as soon as the 
Grand Secretary came into town, they would send a check for the funeral 
expenses. Sweatman was buried at Hillsboro, and apparently the Hillsboro lodge 
held the funeral services at the grave. There were some members of the Rescue 
Lodge, Fort Worth, that went down to Hillsboro to attend the funeral, but 
apparently they did not have anything to do with the burial services. 


Section 13, article 7, of the constitution of the Grand Lodge provides that: 

“No local lodge or its officers shall ever be recognized as an agent of the 
Most Worshipful Grand Lodge Free & Accepted Masons of Texas, but all lodges 
are separate and independent of the Grand Lodge in control of all its financial 
affairs affecting its membership with privilege to be represented in the relief funds 
of the Grand Lodge and draw such benefits for its members as may be allowed in 
accord with the constitution of the Grand lodge. The only agents of the Grand 
Lodge are the elective, appointive and duly commissioned Grand Officers elected 
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by the Grand Lodge or appointed and commissioned by the Grand Lodge or the 
Grand Master.” 


Section 15 of article 6 of the constitution provides that: 


“All Master Masons who fail, or refuse or neglect to pay each installment of 
relief and Grand Lodge dues or other assessments charged against him on both 
the books of the Grand Lodge and his lodge as are set forth in the foregoing 
sections of Art. VI. It shall be the duty of the Grand Secretary and he is hereby 
vested with full power and authority to erase the name of all such Master Masons 
from the roll of the Grand Lodge, and in case of death, the beneficiary of such 
Master Mason so dropped from the Grand Lodge roll shall not be entitled to 
draw or receive relief benefits from either the Grand Lodge or his local lodge.” 


Section 115 of article 13 of the constitution provides that: 


“The vote for the reinstatement of a Brother suspended, may be taken by a 
show of hands, a unanimous vote of the members of the lodge present and voting 
shall be necessary for reinstatement.” 


Section 116: “If demanded by the brothers, the vote for reinstatement shall 
be taken by written ballot, using the words ‘yes’ and ‘no.’ ” 


Opinion. 


It is urged under the first assignment of error that a provision in the con- 
stitution of the Grand Lodge that no local lodge or its officers shall ever be 
recognized as an agent of the Grand Lodge is void as a matter of law, and could 
not be a defense to appellant’s suit. That the trial court erred in overruling 
appellant’s exception to the introduction of this testimony. Appellant cites, in 
support of this ruling, Free and Accepted Masons v. Brown (Tex. Civ. App.) 9 
S. W. (2d) 364; Grand Lodge Free and Accepted Masons vy. Harris (Tex. Civ. 
App.) 17 S. W. (2d) 96; Calhoun v. The Maccabees, 241 S. W. 101, by the Com- 
mission of Appeals and approved by the Supreme Court. These cases hold that 
a provision in the constitution of a fraternal order that in no instance shall the 
local lodge be considered the agent of the Grand Lodge, nor shall the Grand 
Lodge be responsible for the failure of the local lodge to transmit dues collected 
from its members, is null and void, citing the Maccabees v. Johnson (Tex. Civ. 
App.) 273 S. W. 612; Supreme Lodge, K. of P., v. Withers, 177 U. S. 260, 20 S. Ct. 
611, 44 L. Ed. 762. 

[1, 2] But in this case the uncontradicted testimony of Sid Graham and other 
witnesses was that Sweatman had applied to Graham for reinstatement and was 
told that the reinstatement fee was $20, and Sweatman gave Graham $10 to 
apply on the fee, and agreed to pay the remaining $10, and then Graham issued 
this certificate, signing his name and the names of other officials to the certificate. 
Graham told him that he would have to pay the other $10 and furnish a doctor’s 
certificate. Therefore, Sweatman was not misled to his damage by the fact 
that Graham signed his name and the names of the other members of the local 
lodge to the certificate certifying that Sweatman was a member in good standing. 
Nor could appellant here, the widow of Sweatman, have any right superior to 
that of her deceased husband. She stands in his shoes in so far as her suit for 
this benefit is concerned. 

The case was tried before a jury upon this one issue: ’ 

“Was H. B. Sweatman at the time of his death a member in good standing 
of the defendant organization, Free & Accepted Masons of Texas?” ‘To which 
the jury answered, “No.” 

[3-5] If Sweatman was not a member in good standing at the time of his 
death, we do not think that the Grand Lodge would be responsible for the acts 
of the subordinate lodge officer in giving to Sweatman this certificate, to the 
effect that he was a member in good standing in the subordinate lodge. While a 
Grand Lodge is responsible for the acts of its agents, performed under the 
apparent authority of the Grand Lodge and under the instructions and rules and 
regulations of the Grand Lodge, yet they would not be responsible for an act 
done contrary to and without reference to the provisions of the constitution of 
the Grand Lodge and the provisions of the contract and of the law. See Brown- 
wood Benev. Ass’n v. Maness (Tex. Civ. App.) 30 S. W. (2d) 1114. We think 





744 The Insurance Law Journal, Vol. 76 [Apr., 1931 


that the court did not err in rendering judgment for appellee, and the judgment 
is affirmed. 


EGGER v. NORTHWESTERN MUT. LIFE INS. CO. 
Supreme Court of Wisconsin. Jan. 13, 1931. 


234 Northwestern Reporter 328. 
1. INSURANCE. 

Whether insured, who left home and wrote letter he was never coming home, 
seven years before action on policy, was dead, held fact question. 

At time of issuance of life insurance policy and up to time of his 
departure, insured and beneficiary lived together as husband and wife on 
farm with seven children. Insured, a few days after leaving home, wrote 
letter that he would not be home for two or three days, and several days 
afterward wrote another letter stating he was never coming home, that he 
was going to England, and inclosed letters to two children expressing 
hope that some day they would meet him in eternity. Before going he 
executed conveyances in which he transferred all his property to his wife 
and left them in his lock box at bank. After receipt of such letters, he 
was never heard from by any members of his family, friends, or relatives. 
(For other cases, see Insurance, Dec. Dig. § 668[1].) 

2. APPEAL AND ERROR. 

Trial court's finding that insured, who left home, writing letter he was never 
coming home, seven years before action on life policy, was dead, would not be 
disturbed. 

(For other cases, see Appeal and Error, Dec. Dig. § 1008[1].) 

Appeal from a judgment of the Circuit Court for Milwaukee County; E. T. 
Fairchild, Circuit Judge. 

Affirmed. 

Action by Elizabeth A. Egger, plaintiff, commenced on the 28th day of 
December, 1928, against the Northwestern Mutual Life Insurance Company, 
defendant, to recover on a policy of life insurance. From a judgment rendered 
on the 17th day of April, 1930, in favor of the plaintiff, the defendant appeals 

Sam T. Swansen and Norman L. Baker, both of Milwaukee, for appellant. 

Churchill, Bennett, Churchill & Davis, of Milwaukee, and Caldwell & Burns, 
of Sioux Falls, S. D., for respondent. 

Owen, J. 

This action is brought to recover on a life insurance policy issued by the 
defendant upon the life of Godfrey H. Egger in which the plaintiff, his wife, is 
designated the beneficiary. At the time of the issuance of the policy and up to 
the month of June, 1921, Godfrey H. Egger and the plaintiff lived together as 
husband and wife on a farm near the city of Sioux Falls, S. D., with seven chil- 
dren, the oldest then being seventeen years of age and the youngest three years 
of age. In the early part of June, 1921, the exact date not appearing, Godfrey 
H. Egger left the farm, and has not been seen or heard of since, except that, a 
few days after leaving, his wife received a letter from him stating that he was 
going to,Elk Point, S. D., on a land deal, and! would not be home for two or three 
days. A few days after she received another letter from him stating he was 
never coming home, and that he was going to London, England, and offering 
some advice with reference to the disposition of their property. There were 
inclosures in this letter addressed to two of the children, enjoining them to be 
good, giving them his blessing, and expressing the hope that some day they 
would meet in eternity. While it appears that his financial condition was much 
involved, it does not appear that he was a fugitive from justice. Before going, 
he executed conveyances in which he transferred all of his property to his wife 
and left them in his lock box at the bank. Since the receipt of the above letters 
he has not been heard from by any of the members of his family, his friends or 
relatives. 

The case was tried before the court. Findings of fact and conclusions of 
law were filed, in which it was found that Godfrey H. Egger was dead at the 
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time of the commencement of this action and judgment rendered in favor of 
the plaintiff. 

The appellant contends that the judgment should be reversed because the 
record furnishes no basis for the finding that Godfrey H. Egger was dead at 
the time of the commencement of this action. The respondent relies upon the 
case of Ewing v. Metropolitan Life Insurance Company, 191 Wis. 299, 210 N. W. 
819, 820, in which case the court applied the rule stated in 1 Greenleaf, Evidence, 
§ 41, that: “After the lapse of seven years without intelligence concerning the 
person, the presumption of life ceases, and the burden of proof is devolved upon 
the other party. * * * It is sufficient, if it appears that he has been absent for 
seven years from the particular state of his residence without having been heard 
from.” That case furnishes some justification for the contention that mere 
absence from home without tidings for a period of seven years gives rise to a 
conclusive presumption of death no matter what the circumstances attending 
the leaving. The question, however, was again before the court in Hansen v. 
Central Verein, 198 Wis. 140, 223 N. W. 571, 64 A. L. R. 1284. The contention 
upon the facts involved in that case, that the absentee should be held as a 
matter of law to be dead because his family had not heard from him for more 
than seven years, was a challenge to reason and common sense. The absentee 
had deserted his family, and he was under sentence for abandonment as the 
result of a prosecution instituted by his own family. It seemed unlikely that 
he would have written to them under the circumstances, and a presumption of 
his death because his family had not heard from him for a period of seven years 
rested upon rather frail support in reason. The authorities were again reviewed, 
and, while it was found that the rule as stated by Greenleaf had been early 
adopted and consistently followed in thhe decisions of this court, the further fact 
was disclosed that this court had never been called upon to say whether the 
presumption obtained in cases where the absentee left under circumstances 
which would negative the existence of the usual and natural human instinct to 
communicate with one’s family until the decision in the Ewing Case, where the 
rule as stated by Greenleaf and often quoted by this court was followed on the 
theory of stare decisis and without the close consideration that was accorded 
to the question in Hansen y. Central Verein, 198 Wis. 140, 223 N. W. 571, 64 
A. L. R. 1284. 

As a result of our deliberations in connection with the Hansen Case, we not 
only became convinced that the statement made by Greenleaf that the presump- 
tion of life ceases after the lapse of seven years without intelligence from 
the absent one has no foundation either in reason or authority, but that it is 
doubtful whether Greenleat intended the language used by him to be a careful 
and inclusive statement of the rule, as in his foot note to the statement he quotes 
from Stephens’ Digest, Evidence, art. 99, as follows: “A person shown not to 
have been heard from for seven years by those, if any, who if he had been alive 
would naturally have heard from him, it presumed to be dead, unless the cir- 
cumstances of the case are such as to account for his not having been heard of 
without assuming his death.” This is quite a different rule from the one stated 
by Greenleaf. It requires as a premise the existence of those who would 
naturally have heard from him if he had been alive; also the absence of circum- 
stances to account for his not having been heard from without assuming his 
death. As stated by Stephens, the rule has the support of reason; as stated by 
Greenleaf, it does not. 

A presumption is variously defined as “a deduction which the law expressly 
directs to be made from particular facts,” and as “consequences which the law or 
the judge draws from a known fact to a fact unknown;” or “an inference as to 
the existence of a fact not actually known, arising from its usual connection 
with another which is known;” or “a rule of law that courts and judges shall 
draw a particular inference from particular facts, or from particular evidence, 
unless and until the truth of the inference is disproved.” Jones, Commentaries 
on Evidence (Horwitz) § 9. So the law says that, because there is an instinct 
implanted within the human breast which urges one who is absent from his home 
or family to communicate with them, his absence from home for a period of 
seven years without such communication raises a presumption of death. This 




































































































































































































































































































































746 The Insurance Law Journal, Vol. 76 [Apr., 1931 


presumption is based on this natural human instinct which normally and generally 
obtains. Where, however, it is shown that this instinct has been destroyed or 
does not exist, the foundation upon which this presumption rests is much 
disintegrated. 

It is known to all that at times love is transformed into hate, and that men 
leave their families with the intention never to communicate with them again. 
Under such circumstances, the law cannot say that, because the absentee has 
not been heard from, he must be dead, or that, if he were alive, he would cer- 
tainly have communicated with his family. It may be that the Legislature can 
so prescribe, and in many states we find statutes to the effect that one who has 
been absent from his home for seven successive years shall be presumed to be 
dead. There is something to be said in favor of this rule, in that it is a rule 
of certainty and tends to the settlement of men’s affairs. It is a rule of repose, 
but necessarily arbitrary in character, somewhat like the statute of limitations. 
It is a rule to be adopted by the legislative branch of the government rather than 
by the courts, as presumptions declared by the courts should have the support 
of reason and human experience. It is beyond the legitimate functions of courts 
to prescribe arbitrary rules upon which human and property rights must depend. 
But such statutes have not always been given their full effect. They have been 
construed in harmony with the common-law rule as stated by Stephen. Burnett 
v. Costello, 15 S. D. 89, 87 N. W. 575; Wright v. Jones, 23 ‘ D. 191, 135 N. W. 
1120; Mutual Benefit Life Insurance Co. v. Martin, 108 Ky. 11, 55 S. W. 694. It 
seems clear that under the circumstances of this case no des sumption of death 
arises which removes the question from the realm of fact. The manner of and 
the circumstances under which he left makes it doubtful whether his family 
would have heard from him even if he were alive. 

It is not very clear whether the presumption we are discussing is one of fact 
or law. It has been said to be a presumption of both fact and law. No doubt 
in a clear case it becomes in effect a presumption of law. Where the seven 
years’ absence is shown, and no reason appears why the absent one would not 
communicate with his family if he were alive, and there is no other evidence to 
establish either life or death, it is no doubt the duty of the court to direct a 
verdict on the theory that the absent one is dead. Page v. Modern Woodmen 
of America, 162 Wis. 259, 156 N. W. 137, L. R. A. 1916F, 438, Ann. Cas 1918D, 756. 
Where, however, the evidence is ambiguous and throws doubt upon the prob- 
ability of whether the family would have heard from the absent one even if he 
were alive, then a different question is presented. One view of such situation 
might be that no presumption of death arises at all. Such seems to be the view 
taken by the court in the Matter of Board of Education of New York, 173 N. Y. 
321, 66 N. E. 11, 13, where it was said: “It will thus be seen that, while death 
must be proved, it may be established by presumption as well as by direct evi- 
dence. But facts must be disclosed which would raise such presumption. A 
person may be absent and unheard of by his friends for seven or more years 
under circumstances in which no presumption of death would attach.” But the 
general rule seems to be that the presumption is one which varies in weight 
according to the circumstances. Jones, Commentaries on Evidence (Horwitz) 
§ 6la. Courts generally submit all of the facts to the jury together with proper 
instructions in elucidation of the presumption. The opinion in Matter of Board 
of Education of New York, supra, quotes from Best on the Law of Evidence as 
follows: “The death of any party once shown to have been alive is matter of 
fact to be determined by a jury; and as the presumption is in favor of the con- 
tinuance of life, the onus of proving the death lies on the party who asserts it.” 
This question is discussed in Mutual Benefit Life Ins. Co. v. Martin, 108 Ky. 11, 
55 S. W. 694, 696, where a statute of the state providing that one who has been 
absent from the state for seven succesive years shall be presumed to be dead was 
involved. In that case it was said that the trial court should have instructed 
the jury “that if Tate, while a resident of Franklin county, Ky., left the state of 
Kentucky on March 16, 1888, and that for seven years continuously 


from Decem- 
ber, 


1888, he has not returned to the state or been heard from, the law presumed 
him dead, unless it was shown that he was alive within that time; 


but that.such 
presumption ( 


(like that of innocence or sanity) might be rebutted by the proof, 
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and that the jury should consider, in connection with this presumption, all the 
circumstances shown by the evidence attending the departure of Tate, and the 
reasons for his absence, if any; and it was a question for them to determine 
on all the evidence whether Tate was live or dead when the suit was filed.” 

Upon reflection, the result appears to be the same for practical purposes 
whether we say that no presumption arises except in cases of unambiguous 
circumstances or whether we say that the presumption varies in weight accord- 
ing to the circumstances. In either event, a question for the jury seems to be 
recognized by all courts, and it is for the jury to determine under all the cir- 
cumstances whether the absent one is dead or alive. Where the circumstances 
are unambiguous, and there is no way to account for the absent one not having 
been heard of without assuming his death, then the presumption is conclusive 
of his death. Where the circumstances of his leaving are ambiguous and cast 
doubt upon the probability of his communicating with his family even though 
he be alive, then it is for the jury to say whether under the circumstances he 
would naturally communicate with his family, relatives, or friends if he were 
alive. In the one view, the jury is to determine whether the presumption pre- 
vails. In the other, it is for them to determine whether under all the facts and 
circumstances of the case the absent one is dead or alive. No matter what the 
philosophic reasoning may be, the result is the same, in that a jury question is 
presented. 

{[1, 2] While the court may direct a verdict establishing the death of the 
absent one where the circumustances are unambiguous, where the circumstances 
under which one leaves his home are ambiguous and cast doubt upon the 
probability of his communicating with his family even though he be alive, it must 
in nearly all instances give rise to a question of fact to be determined by the jury. 
A man may leave his home declaring that his family will never hear from him 
again. This certainly renders his communication with his family less probable 
than if he had left under normal circumstances. But different minds may draw 
different inferences as to whether even under such circumstances the mellowing 
influence of seven years would not be sufficient to bring about a mollification of 
his attitude so that natural human instincts would prevail and prompt him to 
communicate with his family. Where different inferences may be drawn by 
different persons from conceded facts, a jury question is presented. Porter v. 
Industrial Commission, 173 Wis. 267, 181 N. W. 317. If this case had been 
tried before a jury, we think it would have presented a jury question. By the 
same token it presented a question of fact for the decision of the court. A 
perusal of the opinion of the trial judge indicates that he considered the evidence 
with a correct understanding of the law in mind. He expressed the belief that 
“the seven years of absence would be more than a sufficient length of time to 
given an opportunity to those forces which are so potent to operate upon the 
natural leanings and dispositions of the father to re-establish communication 
with those who were the objects of his concern and love.” It thus appears that 
upon a consideration of all the evidence, weighed in the light of a correct under- 
standing of the law, the trial judge come to the deliberate conclusion that 
Godfrey H. Egger was dead at the time of the commencement of this action. 
We think this finding cannot be disturbed, and that the judgment must be 
affirmed. 

This conclusion makes it unnecessary for us to consider whether the policy 
in question was a Wisconsin or South Dakota contract, and whether the law of 
South Dakota or Wisconsin, so far as it relates to the presumption of death we 
have discussed, should be applied, as there is no difference in the character of 
the presumption as we now construe it and as construed in South Dakota. 
Burnett v. Costello, 15 S. D. 89, 87 N. W. 575; Wright v. Jones, 23 N. D. 191, 135 
N. W. 1120. 

Judgment affirmed. 

Fairchild, J., took no part. 
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HOME INS. CO. v. FREEMAN. No. 20462. 
Court of Appeals of Georgia, Division No. 2. Jan. 15, 1931. 
156 Southeastern Reporter 461. 
INSURANCE. 


Evidence that policy was mailed to insured, who paid premium installment, 
demanded finding that insurance was consummated, requiring recovery on premium 
note (Civ. Code 1910, § 2470). 

(For other cases, see Insurance, Dec. Dig. § 188[2].) 


Error from Superior Court, Lincoln County; C. J. Perryman, Judge. 

Action by the Home Insurance Company against Ed Freeman. Judgment for 
defendant, and plaintiff brings error. 

Reversed. 

Lawson E. Thompson, of Washington, Ga., for plaintiff in error. 

J. B. & T. R. Burnside, of Thomson, and Homer Legg, of Lincolnton, fog 
defendant in error. 

Syllabus Opinion by the Court. 

Jenkins, P. J. 

1. While a policy of fire insurance is required to be in writing, “delivery is 
not necessary if, in other respects, the contract is consummated.” Civil Code 1910, 
§ 2470; Home Ins. Co. v. Swann, 34 Ga. App. 19, 128 S. E. 70; Home Ins. Co. v. 
Clinkscales, 35 Ga. App. 360, 133 S. E. 289; Id., 36 Ga. App. 601, 137 S. E. 304. 

2. In the instant suit on a note given in payment of premiums on a policy of 
fire insurance, where the defense pleaded was that the policy had never been issued 
or delivered to the defendant, and that no notice of the acceptance of his applica- 
tion for insurance had ever been given to him, where the evidence showed without 
dispute that the policy had been issued and transmitted to the agent of the company 
for delivery (the agent testifying that the policy was mailed to the defendant, and 
the defendant denying its receipt), and where it further appeared, without dispute 
that the company had received from the insured payment of an installment of the 
premium note, a finding that the contract of insurance had been consummated was 
demanded, and a verdict in favor of the defendant was unauthorized by the evidence. 

Judgment reversed. 

Stephens and Bell, JJ., concur. 





HOME INS. CO. v. PARKS. No. 20463. 
Court of Appeals of Georgia, Division No. 2. Jan. 15, 1931. 
156 Southeastern Reporter 471. 
1. INSURANCE. 

Delivery of fire policy is not essential to validity of contract, where applica- 
tion has been accepted and policy issued (Civ. Code 1910, § 2470). 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 

2. INSURANCE. 

Evidence that policy was issued to agent for delivery to insured and that 
insured paid premium installment authorized inference that contract of insurance 
was consummated (Civ. Code 1910, § 2470). 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

3. INSURANCE. 

Evidence of insured’s statement that he would not pay premium note unless 
policy was delivered did not show special agreement to deliver before policy 
became valid. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

4. INSURANCE. 

Applicant for fire policy falsely representing ownership cannot avoid pay- 
ment of premium on ground that title was in another, regardless of insurers 
knowledge thereof. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) 

Error from Superior Court, Lincoln County; C. J. Perryman, Judge. 
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Action by the Home Insurance Company against Ellis Parks, administrator. 
Judgment for defendant, plaintiff's motion for new trial was overruled, and 
plaintiff brings error. 

Reversed. 

Lawson E. Thompson, of Washington, Ga., for plaintiff in error. 

J. B. & T. R. Burnside, of Thomson, and Homer Legg, of Lincolnton, for 
defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, J. 

[1] 1. Where an application for a policy of fire insurance has been accepted 
and a policy issued, a delivery of the policy is not essential to the validity of the 
contract, in the absence of a special agreement to this effect. Civil Code 1910, 
§ 2470. 

[2, 3] 2. It appearing from undisputed evidence that the policy had issued 
and been delivered to the local agent for the purpose of delivery to the insured, 
and it not appearing from the evidence that there was any special agreement that 
the policy should be actually delivered to the insured, and it appearing without 
dispute that the insured, after the issuance of the policy, had made a payment 
upon the note sued on which he had given for the premium on the policy, the 
inference is demanded that the contract of insurance was: consummated. A 
statement made by the defendant to the local agent, after the execution of the 
note, which accompanied the application for the policy, that he would not pay 
the note unless the policy was delivered to him, and that “after the insurance 
was written” the insured “agreed” with the local agent that he would not pay 
the note unless he got the policy, is not sufficient to authorize the inference that 
the policy was issued under a special agreement that it would not become valid 
and effective until its actual delivery to the insured. 

[4] 3. Where an applicant for fire insurance represented in the application 
that the property to be insured belonged to him, when in fact it did not but 
belonged to his intestate, and a policy covering the property was issued to the 
applicant, whether or not the insurer had knowledge of the fact that the property 
did not belong to the applicant, the applicant cannot, upon the alleged ground 
that the policy was void by reason of the fact that the title to the property was 
not in him, plead a failure of consideration for a note given by him for the 
premium on the policy. Whether the policy was void for this reason, the 
applicant, by reason of having obtained the policy upon a false representation 
that the property belonged to him, would be estopped from asserting the 
invalidity of the policy upon the ground that the title to the property was not 
in him, as constituting a failure of consideration for the note given for the 
premium on the policy. 

4. A note executed by a person who signs his name thereto followed by the 
expression, “administrator of” a named estate, is his individual undertaking. 

5. This being a suit against the maker of the note, the uncontradicted evi- 
dence, under the above rulings, failed to sustain the plea of a failure of considera- 
tion upon the ground that the insurance policy, for whose premium the note 
was given, had not been delivered to the defendant, and that the policy was void 
by reason of the fact that the property covered by it was not the defendant's 
property. The evidence demanded a verdict for the plaintiff, and the verdict 
found for the defendant was without evidence to support it. The court erred in 
overruling the plaintiff's motion for a new trial. 

Judgment reversed. 

Jenkins, P. J., and Bell, J., concur. 

NORTHERN ASSUR. CO. v. GRIFFIN. HOME INS 
SA 


5. CO. v. SAME. 
NEW HAMPSHIRE FIRE INS. CO. v. SA] 


E. 


{ 
Court of Appeals of Kentucky. Dec. 2, 1930. 
33 Southwestern Reporter (2d) 7. 


1. INSURANCE. 

Insurers’ and insured’s conflicting evidence held to present question for jury 
whether insured burned property, so as to defeat recovery under fire policies. 
Insurers, in actions on fire policies, established facts and circumstances 
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from which inferences might be drawn that ‘insurer burned property. 
Insured established a strong case for himself to the contrary. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 
4. INSURANCE. 
In action on fire policies, wherein insurers contended insured burned property, 


admitting evidence establishing insured’s good character, when not attacked, held 
error. 


(For other cases, see Insurance, Dec. Dig. § 647.) 

Appeal from Circuit Court, Pulaski County. 

Three separate actions by G. S. Griffin against the Northern Assurance Com- 
pany, against the Home Insurance Company, and against the New Hampshire Fire 
Insurance Company, tried together. Judgment for plaintiff in each case, and de- 
fendants separately appeal. ; 

_ Judgments reversed, and cause remanded for proceedings consistent with 
opinion. 

Frank M. Drake, of Louisville, and James Denton, of Somerset, for appellants. 

PR. J. Bethurum and W. N. Flippin, both of Somerset, for appellee. 

LOGAN, J. 

The appellee obtained judgment in the Pulaski circuit court in each of the 
three captioned cases, which were tried together. The suits were on insurance 
policies covering a store which was destroyed by fire. The defense was that ap- 
pellee himself burned the property. It was admitted that the property had been des- 
troyed by fire of incendiary origin. 

[1] Without taking space to make a statement of the evidence on both sides, 
its is sufficient to say that facts and circumstances were established from which in- 
ferences might have been drawn by the jury that appellee was guilty of burning his 
own property. On the other hand, he estblished a strong case for himself, and that 
made a case for the jury to determine on the main issue. 

[2-4] The instructions are not called in question. Appellants rely on two main 
grounds for reversal: One that the court erred in allowing’ the introduction of 
character evidence for the purpose of establishing the good character of appellee 
when it had not been attacked; the second ground is misconduct of counsel; and 
there is a third ground relied on by the New Hampshire Fire Insurance Company 
that the petition contained no allegation of value. The other two appellants also 
contend that the allegations of value were not sufficient in the petitions filed 
against them. 

Counsel for appellee take the position that the evidence tending to show the 
good character of appellee was competent, and they cite many decisions of the 
courts in other jurisdictions upholding their contention. They admit, however, 
that there is authority to the contrary. If there are two lines of decisions on a 
particular point that can be decided only one of two ways, and Kentucky has taken 
no position, the court will consider all of the authorities and agree with one line 
or the other but, if our court has already aligned this jurisdiction on one side 
or the other, we will adhere to the alignment so made unless there are sound and 
substantial reasons for departure from former decisions. 


The recent case of Colker v. Connecticut Fire Insurance Co., 224 Ky. 837, 7 
S. W. (2d) 502, places our court among those holding that such evidence is not 
competent. Many cases are cited in that opinion showing that Kentucky has from 
the beginning held that such evidence is incompetent, with certain exceptions not 
necessary to mention at this time, as this case does not fall within the exceptions. 

It was held in the case of Leahman v. Broughton, 196 Ky. 147, 244 S. W. 403, 
in an assault and battery case, that neither under the general rule nor any excep- 
tion thereto may the defendant in such an action prove his good reputation for the 
purpose of establishing his innocence of the charge. It was said in that opinion 
that such evidence possessed only remote, if any, probative effect upon the issue, 
and that its introduction is productive of more harm than good and makes it a 
weapon which may be used by the strong against the weak and obscure, The judg- 
ment must be reversed because of this error. We will not go into the other questions, 
as the attorneys representing appellee will not pursue the same line of argument 
on another trial that was objected to. The trial court sustained the objections made 
to the argument, but sometimes that does not remove the impression from the 
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minds, of the jury. Counsel should confine his argument to the rules often anounced 
by this court and which were lately mentioned in the case of McHargue v. Com., 
231 Ky. 82, 21 S.. W. (2d) 115. 

There is grave doubt as to whether the petitions contain allegations of value 
such as meet the requirements of the opinion in the case of Federal Fire Insur- 
ance Co. v. Harvey & Co., 225 Ky. 838, 10 S. W. (2d) 311. 

Judgment reversed, and cause remanded for proceedings consistent with this 
opinion. 


CATALANOTTO vy. MINNEAPOLIS FIRE & MARINE INS. CO. No. 13413. 
Court of Appeal of Louisiana. Orleans. Jan. 5, 1931. 
131 Southern Reporter 705. 
1. INSURANCE. 


In suit on fire policy, burden rests on insurer to establish by preponderance 
of evidence only facts on which relief from its obligations is predicated. 

(For other cases, see Insurance, Dec. Dig. §§ 646[1], 665[1].) 

2. INSURANCE. 

Where defense in suit on fire policy is fraudulent fire, circumstantial evi- 
dence is admissible. 

(For other cases, see Insurance, Dec. Dig. § 658.) 

3. INSURANCE. 

Circumstantial evidence, admitted to establish fraudulent fire in suit on fire 
policy, must do more than throw mere suspicion on insured. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

4. INSURANCE. 

Evidence in action on fire policy held to support finding that insured was 
responsible for destruction of property. ‘ 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from Civil District Court, Parish of Orleans; E. K. Skinner, Judge. 

Action by Anthony Catalanotto against the Minneapolis Fire & Marine 
Insurance Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Guy J. D’Antonio and Deynoodt & de la Vergne, all of New Orleans, for 
appellant. 

St. Clair Adams and St. Clair Adams, Jr., both of New Orleans, for appellee. 

JANVIER, J. 

Plaintiff was owner of a building ‘in New Orleans on which defedant had 
issued a policy of fire insurance, and which burned under circumstances which 
led the representatives of defendant to believe that the fire was of incendiary 
origin, and that either plaintiff himself or some one instigated by him was 
responsible therefor. There was also a policy of fire insurance on the contents 
of the building. 

The realty and improvements were mortgaged, and the fire insurance policy 
on the building was made payable to the holder of the mortgage to the extent 
of the interest of the said mortgage holder, and defendant insurance company, 
realizing that the contention that the owner himself had caused the fire to be 
started could not be used as a defense against the mortgage holder, paid the 
amount due under the mortgage, but refused to pay the balance of the face of 
the policy, which was claimed by the owner of the premises, plaintiff here. 

When defendant insurance company paid to the mortgage holder the amount 
due her under the mortgage, it obtained from her the mortgage notes and a 
full subrogation to her rights and’ claims against the owner of the property. The 
right to the notes and to the subrogation is claimed by defendant insurance 
company to result from stipulations in the mortgage clause attached to the 
policy, reading as follows: 

“Whenever this company shall pay the mortgagee (or trustee) any sum for 
loss or damage under this policy and shall claim that, as to the mortgagor or 
owner, no liability therefor existed, this company shall, to the extent of such 
payment, be thereupon legally subrogated to all the rights of the party to whom 
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such payment shall be made, under all securities held as collateral to the mortgage 
debt, or may at its option pay to the mortgagee (or trustee) the whole principal 
due, or to grow due, on the mortgage, with interest, and shall thereupon receive 
a full assignment and transfer of the mortgage and of all such other securities; 
but no subrogation shall impair the right of the mortgagee (or trustee) to 
recover the full amount of her claim.” 

Upon refusal of defendant company to pay to the owner the balance claimed 
under the policy, this suit was filed. In answer thereto defendant’s principal 
contention is “that plaintiff herein either set fire to said premises himself, or 
caused said premises to be set afire for the purpose of fraudulently collecting 
the insurance thereon.” Having thus charged that the fire had been instigated 
by plaintiff, defendant, by way of reconventional demand, prayed for judgment 
against him in the amount which it had been required to pay to the mortgage 
holder and for which it had secured a subrogation. 

The trial court found in favor of defendant, and rendered judgment rejecting 
plaintiff's demand and also judgment in reconvention in favor of defendant and 
against plaintiff for the amount defendant had paid to the mortgage holder. 
There is little dispute as to the law applicable to matters of this kind. 

[1] In a suit on a fire insurance policy, the burden rests upon the insurer to 
establish facts upon which a release from its obligation is predicated. Breard 
v. Mechanics’ & Traders’ Ins. Co., 29 La. Ann. 764; Ziegler v. Mutual Aid & 
Ben. Life Ins. Association, 1 McGloin, 284; Brignac v. Pacific Mutual Life Ins. 
Co: 112 La. $74, 36 So; 595,66. LR: A. 322. 

It is equally well settled that such a defense need be proven only by a pre- 
ponderance of the evidence, as in any other civil matter. See Dunn v. Spring- 
held Fire & Marine Ins. Co., 109 La. 520, 33 So. 585, 587, in which the court said: 
“A preponderance of evidence determines issues of fact in civil causes.” 

In Baker & McDowell Hardware Co. v. Liverpool & London & Globe Ins. 
Co., 3 Orleans App. 461, the court said: 

“The acquittal of Harvey on his second trial for arson does not affect our 
conviction of his guilt, for we readily appreciate the fact even if the evidence 
administered in the criminal trial for arson was of like character to the evidence 
in the instant record, it might be that under the rule of the criminal law that 
the guilt of the accused must be established beyond a reasonable doubt, an 
acquittal would be warranted. But the 1ule which requires this character oi 
evidence to fortify conviction in a criminal charge of arson is relaxed in a civil 
action when this defense is set up, and it is now established by a great weight 
of authority, that a preponderance of evidence, as in all civil cases, is all that is 
necessary to establish this defense.” 

See, also, Exnicios v. Sun Insurance Office, 156 La. 975, 101 So. 383. 

[2] It is also firmly established that in cases of this kind circumstantial 
evidence is not only admissible, but is usually the only evidence obtainable, 
since it is very evident that in almost no instance can direct testimony of eye- 
witnesses be obtained. Persons desiring to burn their properties for the purpose 
of collecting the insurance, or for any other illegal purpose, do not discuss their 
intentions with others, nor do they carry out such intentions in the light of day. 

In Hoffman v. Western Marine & Fire Ins. Co., 1 La. Ann. 216, the court 
said: “In a matter of this kind, every species of evidence, whether circumstantial 
or presumptive, which tends to convince the mind, may be adduced, whether on 
the one side or the other.” 

In Adams v. Liverpool & London & Globe Ins. Co., 5 Orleans App. 301, we 
find the following: “Where the defense in a suit on a contract of fire insurance 
is that of fraudulent fire, the fact that the assured himself set or caused to be 
set the fire which destroyed the property, may be established by presumptive, as 
well as direct evidence. 

“The law, in cases of this instant character does not exact that the facts of 
fraudulent fire must be as fully proven as an indictment for arson.” 


In Wightman y. Western Marine & Fire Ins. Co., 8 Rob. 442, the rule is 
stated as follows: 


“To defeat a recovery on a policy of insurance on the ground that the plain- 
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tiff set fire to the premises, it is not necessary that the evidence should be such 
as would convict the plaintiff on a prosecution for arson.” 

[3] Although circumstantial evidence !s admissible, it must remembered that, 
where it is relied on, it must be such as does more than throw a mere suspicion 
of guilt on him who seeks to recover under his policy. In fact, as was said in 
Adams v. Liverpool & London & Globe Ins. Co., supra: 

“It may not be denied that the defendant may sustain its defense by circum- 
stantial evidence, and that the fact that the insured himself set fire to the 
premises insured are not to be fully proven as on an indictment for arson 
(although on the latter point there are in this State at least two decisions of 
the Supreme Court to the contrary, [Regnier v. Louisiana State Marine & Fire 
Ins. Co.] 12 La. 341 and [Flynn v. Merchants’ Mut. Ins. Co.] 17 La. Ann. 138), 
but it is equally deniable that not only must the fact from which the inference 
or presumption is drawn be established in evidence, but the inference or presump- 
tion to which these proven facts give rise must be strong and almost inevitable, 
or, in the language of the Code, be ‘weighty, precise and consistent.’ C. C. 2288.” 

That the creating of mere suspicion of guilt will not suffice to defeat an action 
for recovery under a policy was also held in Adams vy. Liverpool & London & 
Globe Ins. Co., supra, in which we find: 

“The known fact on which the presumption reposes must draw with it the un- 
known fact, as an almost necessary consequence. The presumption must be pre- 
cise, and not susceptible of application to other circumstances than that which it is 
sought to establish.” 

[4] Bearing in mind, then, the legal principles which are involved, let us ex- 
amine the record in an effort to determine whether there is therein evidence sufficient 
to justify the findings made by the trial court to the effect that plaintiff himself 
was responsible for the destruction of his property. 


We are much impressed with the testimony of the deputy fire marshal and of 
the officer of the insurance patrol, both of whom arrived at the scene before the 
fire was extinguished, and who, as soon as they could enter the ruins, did so, and 
found that in almost every room there were the remains of glass demijohns, in 
some of which were small quantities of coal oil and gasoline, and that there were 
broken milk bottles placed at various points about the structure in some instances 
still containing coal oil; that an upper window was propped open with a lump of 
coal, the opening having been left apparently for the purpose of creating a draft, 
and the coal, possibly, in the hope that it might fall into the flames and add to 
the conflagration. The glass containers to which we have referred, in most in- 
stances, of course, were empty, the fuel oil or gasoline having been burned, but 
in some few, which were located in spots not reached by the flames at the time of 
the arrival of the engines, the oil and gasoline, as we have said, remain uncon- 
sumed. 


These witnesses also state that from the burned remnants of furniture it was 
evident that such as had been contained in the premises had little, if any value, 
though it was insured for a substantial amount. 


Plaintiff and his wife and children, who were absent at the time of the fire, 
deny any knowledge of or connection with the placing of the various demijohns of 
oil. They were, however, the last persons shown to have openly entered the 
house, they had the keys thereto, and no one is suggested as bearing any ill will to- 
wards plaintiff. The presence of so many containers of highly inflammable oil is 
more than suspicious. We find, also that the stories told by the various members of 
plaintiff’s family as to the reason for leaving the house deserted are most conflict- 
ing and self-contradictory. 


It seems reasonable that, if a house owner has absented himself and his family 
from his home overnight, and that during that night his house has burned, he will 
forever afterwards remember exactly what it was that caused him to be away; yet 
- least three different reasons are given for the unusual visit to the brother’s 

ome. 


That plaintiff should have suddenly decided to transfer his whole family to 
his brother’s house for the night is, in itself, suspicious. His brother had only a 
very modest home; which is shown to have been entirely inadequate to house over- 
night the additional caravan which descended upon it. Unless, then, there was 
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some overpowering reason for such a visit, it is not probable that it would have 
been made with the entire family and without warning. 

The reason for leaving the son, Joe, in the city may have been as claimed by 
plaintiff, that he was working as a taxicab driver and did not want to leave his 
work, but the testimony given by this son to the fire marshal immediately after the 
fire is far from convincing. 

He states that his father, on the night of the departure, which was the night 
before the fire, had advised him of the proposed visit, yet the father, plaintiff, 
states that he had not seen his son, Joe for three days prior to the fire. The par- 
ticular bit of testimony given by Joe on this point is, to our minds, illuminating. 
He seems to have remembered that he and his father had discussed what he would 
say if asked when was the last time he had seen his father prior to the fire, but he, 
apparently, forgot what the answer should have been. His answer is as follows: 
“About three days. The night they left.” It seems to us that he had forgotten 
that his father had instructed him to say that he had not seen him for three days, 
and, his memory being confused on this point, he gave both answers. 

While it may have no bearing whatever on the matter, we find it difficult to 
erase from our minds the fact that two of plaintiff’s brothers had in the past 
lost property through fires, which were at least known to the fire marshal, and 
known to plaintiff and to plaintiff’s wife. 

It is contended that the value of the property was such that the face of the 
policy was not sufficient to cover it, and that, thus, plaintiff had no interest in des- 
troying it. While the cost of original construction may have been as much as the 
amount of the policy, it is more than doubtful if, under the conditions existing 
at the time of the fire, the value of the improvements to the owner even approxi- 
mated the amount for which they were insured. The record shows that, for a 
long time prior to the fire, the store portion of the premises had been untenanted, 
and that plaintiff who was cultivating a farm some miles away, probably had no 
need for the residence portion. 

We are also convinced that practically all of the furniture had been removed, 
and that the amount of the insurance on it was much greater than the value of 
that which remained. 

The record convinces us that defendant’s contention is not based on mere sus- 
picion alone, but that the evidence in support of it clearly preponderates, and is, in 
fact overwhelming. It was sufficient to convince the trial judge, and, since only 
a question of fact is involved, the judgment appealed from should not be reversed. 

It is therefore ordered, adjudged, and decreed that the judgment appealec 
from be affirmed, at the cost of appellant. 

Affirmed. 


McKAY v. NATIONAL, UNION FIRE INS. CO. OF PITTSBURGH, PA. 
No. 28007. 
Supreme Court of Minnesota. Jan. 23, 1931. 
234 Northwestern Reporter 589. 
INSURANCE. 

Where policy, insuring mortgagee only, gave insurer express right to sub- 
rogation and assignment of mortgage, satisfaction of mortgage after loss dis- 
charged insurer. 

Syllabus by the Court. 

The insurer, under a policy insuring a mortgagee of real estate 
against loss by fire, had the express right, upon payment of a loss, to be 
subrogated to the rights of the mortgagee and to take an assignment 
of the mortgage upon payment by it of the mortgage debt. The policy 
did not insure the owner or mortgagor. After loss, the mortgagee took 
payment of the debt and satisfied the mortgage. He thereby discharged 
the insurer from liability. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Appeal from District Court, Ramsey County; Kenneth G. Brill, Judge 

Action by Alexander McKay against the National Union Fire Insurance Com- 
pany of Pittsburgh, Pa. There was a verdict for plaintiff, and, from an order 
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denying its motion for judgment notwithstanding or a new ttrial, defendant 
appeals. 

Reversed and remanded, with directions. 

Bundlie & Kelley, of St. Paul, for appellant. 

Kerr, Nelson, Burns & Mohan, of St. Paul, for respondent. 

STonE, J. 

This action on a policy of fire insurance went to a jury and a verdict for 
plaintiff. Defendant appeals from an order denying its motion for judgment 
notwithstanding or a new trial. 

The policy covers a building insured as a dwelling, and was issued Feb- 
ruary 18, 1925, to one Mullner. Although the policy did not so state, he was 
insured as a mortgagee. Neither then or thereafter did the owner or mortgagor 
become a beneficiary of the insurance. September 17, 1927, Mullner, with the 
consent of defendant, the insurer, assigned the policy to one Meyers, another 
mortgagee. The building was burned December 8, 1927, within the three-year 
term of the policy. In due season Meyers furnished proofs of loss, but the 
defendant denied liability. May 14, 1928, plaintiff, owner of the property, paid 
him the blance of $3,300 remaining due on his mortgage debt, and Meyers 
satisfied the mortgage. 

The claim for plaintiff is that, when he paid the debt and procured the 
formal discharge of the mortgage, “it was understood that Meyers would transfer 
to McKay (plaintiff) whatever right he had under the policy of insurance 
together with his claim for damages and for loss by reason of said fire.” Anyway, 
Meyers assigned all of his rights under the policy—his cause of action, if any, 
against defendant—to plaintiff June 22, 1928. 

The policy was in the Minnesota standard form, and contained this provision: 

“Whenever this company (the insurer) shall be liable to a mortgagee for 
any sum for loss under this policy for which no liability exists as to the mortgagor 
or owner, and this company shall elect by itself, or with others, to pay the 
mortgagee the full amount secured by such mortgage, then the mortgagee shall 
assign and transfer to the company interested, upon such payment, the said 
mortgage, together with the note and debts thereby secured.” 

When Meyers formally satisfied the mortgage and discharged its lien, 
he disabled himself from performing a condition of the contract. Therefore he 
was no longer in a position to insist upon performance by the other contracting 
party, defendant, and the latter is discharged from further liability. There 
being no liability of insurer to mortgagor or owner, the insurance did not 
furnish a fund for the payment of the mortgage debt. Rather, “upon payment 
of the amount of the insurance or loss, or, at the option of the insurer, upon 
paying the whole debt to the mortgagee,” and procuring an assignment of the 
mortgage, the mortgage debt becomes “a fund for the reimbursement” of the 
insurer. Sterling Fire Insurance Co. v. Beffrey, 48 Minn. 9, 50 N. W. 922. That 
being the status created by the contract, it is plain that “where the insurer is 
entitled to subrogation, a release or satisfaction of the mortgage will relieve 
it correspondingly from liability under its policy.” 26 C. J. 463. In such a case, 
“the payment of the insurance is not a discharge of the debt, but only changes 
the creditor.” Baker v. Monumental Savings & Loan Ass’n, 58 W. Va. 408, 52 
S. E. 403, 405, 3 L. R. A. (N. S.) 79, 112 Am. St. Rep. 996; Carpenter v. Providence 
Washington Ins. Co., 16 Pet. 495, 10 L. Ed. 1044. Precisely in point are Walker 
v. Queen Ins. Co., 136 S. C. 144, 134 S. E. 263, annotated 52 A. L. R. 259, and 
Lett v. Guardian Fire Insurance Co., 52 Hun, 570, 5 N. Y. S. 526, affirmed 125 
N. Y. 82, 25 N. E. 1088. Neither plaintiff nor any preceding owner or mortgagor 
was insured by defendant. Meyers, the only insured, “having deprived the 
insurance company” of the right of subrogation, neither he, nor plaintiff as his 
assignee, can recover on the policy. Thomas v. Montauk Fire Insurance Co., 12 
N. Y. St. Rep. 738. 

It is immaterial that the act destructive of the cause of action occurred 
after the fire. It was as prejudicial to defendant then as it would have been 
before. The point is that it deprived defendant of a substantial and valuable 
right under the contract, one which would have given it indemnity. Sterling 
Fire Ins. Co. v. Beffrey, supra. 
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There is much authority (with some the other way) that, even in the absence 
of agreement to that effect, the insurer would be entitled to subrogation under 
a policy insuring only the mortgagee; neither owner nor mortgagor being a 
beneficiary. See annotation of Baker v. Monumental Savings & Loan Ass’n, 
supra, in3 L. R. A. (N. S.) 79. 

Defendant’s motion for a directed verdict should have been granted. The 
order appealed from must be reversed and the action remanded, with directions 
to enter judgment for defendant. 

So ordered. 


INSURANCE CO. OF NORTH AMERICA v. BURTON et al. 
No. 19579. 
Supreme Court of Oklahoma. Nov. 11, 1930. 
Rehearing Denied Jan. 12, 1931. 

294 Pacific Reporter 796. 

1. INSURANCE. 
Statute held not to preclude insurer’s agent acting as insured’s agent in certain 

particulars in proper case (Comp. St. 1921, § 6723). 

Syllabus by the Court. 

Section 6723, C. O. S. 1921, providing that any person who shall solicit 
and procure an application for insurance in all matters relating to such 
application and the policy issued in consequence thereof shall be regarded 
as the agent of the insurer and not the insured, does not preclude such 
person from acting as the agent of insured in certain particulars and in a 
proper case. 

(For other cases, see Insurance, Dec. Dig. § 98.) 
2. INSURANCE. 
Agent, on receiving insurer’s notice to cancel fire policy, held without authority 
to place risk with another without insured’s knowledge. 
Syllabus by the Court. 

Where one applies to an agent authorized to issue policies and collect 
premiums for insurance in a stated sum, and the agent issued a policy 
therefor, delivered it, and collected the premium, the contract was com- 
plete, and the agent on notice from insurer to cancel the policy could not, 
without insured’s knowledge, place the risk with another insurer. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 
3. INSURANCE. 
Custom of agent to renew policies without express request /e/d insufficient to 
make insurer’s agent agent of insured as respects waiver of notice of cancellation. 
Syllabus by the Court. 

Where there is no evidence of an express direction or authorization by 
an insured to an agent of a fire insurance company to insure property and 
keep it insured, evidence of a custom between the insured and the agent 
for the company to renew policies of insurance when they expire without 
express request or direction from the insured, allowing the agent to select 
the companies, is insufficient to constitute the agent of the companies the 
agent of the insured with power to accept or waive notice of cancella- 
tion of policies of insurance and substitute new policies without the knowl- 
edge or consent of the insured. 


(For other cases, see Insurance, Dec. Dig. § 229[4].) 

Commissioners’ Opinion, Division No. 2. 

Appeal from District Court, McIntosh County; Harve L. Melton, Judge. 

Separate actions by N. M. Burton against the Insurance Company of North 
America and against the National Fire Insurance Company of Hartford, Conn., 
which were consolidated. Judgment for plaintiff against both defendants and in 
favor of the National Fire Insurance Company of Hartford against the Insurance 
Company of North America in case it should pay plaintiff judgment, and the In- 
surance Company of North America appeals. 

Reversed and remanded, with directions. 
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Tomerlin & Chandler, of Oklahoma City, for plaintiff in error. 

Frank E. Lee, of Oklahoma City, for defendant in error National Fire Ins. Co. 

DIFFENDAFFER, C. 

This is an action to determine which of two fire insurance companies is liable 
for the loss by fire sustained by defendant in error, N. M. Burton. 

The National Fire Insurance Company of Hartford, through its agent, J. S. 
Hurt, issued plaintiff a fire insurance policy for $2,500 covering a potato ware- 
house located in Eufaula. The policy was dated September 26, 1926. The premium 
was $42. Plaintiff paid $20 on the premium. He directed the agent to attach a 
mortgage clause to the policy in favor of the Exchange Trust Company of Tulsa, 
and send the policy to it. The agent did not send the policy to the trust company, 
but held it in his own possession until about November 5, 1926, at which time he 
received a telegram from the insurance company, directing him to cancel the policy, 
whereupon he attempted to cancel it, and on November 6 ‘issued another policy for 
a like amount covering the same property, placing it in the Insurance Company of 
North America. 

On November 7th the warehouse was totally destroyed by fire. Burton, being 
uncertain as to which company was liable, gave notice of loss and made proof of 
loss to each company. Each company denied liability, whereupon Burton brought 
separate suits. The two actions were consolidated, and at the trial it was stipulated 
that one of the companies was liable, and that the amount of insurance plaintiff 
was entitled to recover exclusive of interest was $2,500. There was a further 
stipulation, as follows: 

“It is further stipulated and agreed between all parties that in case judgment 
is rendered against one of the defendants ‘in said consolidated cause and said com- 
pany against whom said judgment is rendered appeals the same to the Supreme 
Court, and upon final determination of said cause the Supreme Court shall de- 
termine that said company is not liable but that the other insurance company is 
Te that the Supreme Court may enter judgment against the company found to 
be liable in the final determination of the cause in said Court without any appeal 
being taken by the insured. That the causes are consolidated under number 5189.” 

The question of the right of plaintiff to recover on both policies to their full 
amount is not in this case. It was not considered below and is not considered here. 

The cause was tried to the court, without a jury, resulting in finding in effect 
that both companies were liable to plaintiff for the $2,500; that the primary liability 
for the payment of the judgment was upon the Insurance Company of North 
America, and the secondary liability therefor was upon the National Fire Insurance 
Company. Judgment was rendered accordingly against both companies for $2,500, 
with the interest from March 1, 1927, at 6 per cent. until paid, and providing 
further that, in the event the Insurance Company of North America should fail, 
refuse, or neglect to pay the same, and National Fire Insurance Company is com- 
pelled to and does pay same, then in that event National Fire Insurance Company 


have judgment against the Insurance Company of North America to reimburse 
it. 


From this judgment, the Insurance Company of North America appeals, mak- 
ing both N. M. Burton and the National Fire Insurance Company of Hartford 
defendants in error. 


On November 29, 1929, the cause was, as to defendant in error N. M. Burton, 
revived in the name of S. D. Homan, administrator. 


The question as to which company is liable depends entirely upon whether or 
not J. S. Hurt was the agent of Burton, with power to accept or waive notice of 
cancellation of the first policy. The finding and judgment of liability of both com- 
panies, the one primary and the other secondary, cannot be sustained. No serious 
attempt is made by either party to sustain this holding. It must be that the first 
policy was still in effect at the date of the fire, and the National Fire Insurance 
Company of Hartford solely liable, or that its policy had been cancelled and that 
of the Insurance Company of North America put into effect as a substituted 
policy, and that company consequently solely liable. 


For convenience the policy of the National Fire Insurance Company of Hart- 


ford will hereinafter be referred to as the first policy, and that of the Insurance 
Company of North America as the second policy. 





























































































































































































































758 The Insurance Law Journal, Vol. 76 [Apr., 1931 







It is conceded that there was no notice given to Burton of the attempted cancel- 
lation of the first policy until after the fire, and the cancellation was therefore 
ineffective, unless, as before stated, J. S. Hurt, who was the agent of both com- 
panies with power to issue and sign policies of insurance for both companies, was 
also the agent of the insured with power to accept or waive notice of cancellation. 

[1] It is suggested that, by reason of section 6723, C. O. S. 1921, Hurt was 
made the agent of the insurance company in all matters relating to the application 
for insurance and the policy issued in consequence thereof, and therefore could 
not be the agent of Burton in any matter relating to the policy, and therefore could 
not for Burton accept or waive notice of cancellation. Section 6723 reads: 

“Any person who shall solicit and procure an application for insurance shall, 
in all matters relating to such application for insurance and the policy issued in 
consequence thereof, be regarded as the agent of the company issuing the policy 
and not the agent of the insured, and all provisions in the application and policy 
to the contrary are void and of no effect whatever.” 

A number of cases from this court are cited in support of this suggestion, but 


none of them cover the question here presented. 22 Cyc. 1445, states the rule ap- 
plicable here, as follows: 


“But the same person may act for different purposes as agent of the different 
parties to the contract so that for one purpose he may be the agent for the insured, 
although as to the procuring of the insurance he also represents the company.” 
In Davis Lumber Co. v. Hartford Fire Ins. Co., 95 Wis. 226, 70 N. W. 84, 37 L. R. 
A. 131, it was held: 


“Rev. St. § 1977, providing that whoever solicits insurance for any insurance 
company or property owner, or transmits an application for ‘insurance or a policy, 
is an agent of the company, does not preclude such solicitor from acting as agent 
of the insured in some particulars.” In Hamm Realty Co. v. N. H. Fire Ins. Co., 
80 Minn. 139, 83 N. W. 41, it was held: 


“A general insurance agency, representing several companies, with authority 
to act upon applications and issue policies, as well as to cancel the same, in proper 
cases, may also act as the agent of the insured in waiving notice of cancellation, 
and in accepting a delivery of a new policy when substituted for the one canceled.” 

The question then is whether under the evidence in this case Hurt was in fact 
the agent for Burton with power to accept or waive notice. 


The undisputed evidence is that Burton had owned the potato warehouse for 
some six or eight years; that he had had it insured by Hurt each year, for a num- 
ber of years, applying to Hurt the first year for insurance and allowing Hurt to 
select the company. When the policy would expire, Hurt would, sometimes with- 
out further request by Burton, renew the insurance, selecting the company himself, 
and deliver the policy and send the bills to Burton for the premium, which Burton 
would pay. This continued until the fall of 1925, when the insurance expired and 
was renewed as before, but Burton failed to pay the premium, and the policy was 
canceled for nonpayment, Burton had apparently forgotten that his policy had been 
canceled, and on September 26, 1926, called Hurt’s attention to the fact that his 
policy was about to expire, or asked Hurt if it was not about out. Hurt, apparently 
not wishing to embarrass Burton by calling attention to the fact that his policy had 
long prior thereto been canceled for nonpayment of premium, stated to him that 
it did expire that day, which was in fact the date it would have expired had it not 
been canceled. Thereupon Burton requested him to insure the property for $2,500, 
with mortgage clause attached in favor of the Central Trust Company of Tulsa, 
and mail the policy to the trust company. Nothing was said as to what company 
Hurt would place the policy with, thus leaving the selection of the company to 
Hurt. ‘Twenty dollars was paid on the premium, whether at the time or later does 
not appear. As before stated, the policy was written in the National Fire Insurance 
Company of North America, countersigned by Hurt as agent of the company, but 
was never mailed to the trust company. Hurt was somewhat slow in getting his 
report in to his company, and it was not received by the company until about 
November 5. Immediately upon receipt of the report, the insurance company 
wired Hurt to cancel the policy. The next day, after the receipt of telegram, he 
marked the policy canceled, and immediately signed the new policy. The next day, 
November 7, the warehouse burned. On the 8th he informed Burton what he had 
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done, and thereafter collected the balance of the premium, $22. Credit was given 
Burton by Hurt upon his ledger for the full amount of the premium on the first 
policy. Thereafter he erased the name National and inserted the abbreviation 
“N. A.,” which he said was for North America, indicating the Insurance Company 
of North America. The cancellation was not at the short rate, but he said “it was 
canceled flat,” meaning, as he explained, without charge. The second policy was 
dated November 6. 

He explained his reason for erasing the entire charge on his ledger by saying 
that at that time they were allowed thirty and sometimes sixty days for cancella- 
tion of the policy “flat.” In other words, if the premium was not paid or for 
any reason the policy was canceled within the first sixty days, it was canceled 
without charge. 

There was no direction or request by Burton to keep the property insured. 
There was no express authority given nor request made to issue a new policy 
in case of a cancellation for any cause. Burton testified as to how the insurance 
was handled as follows: 

“Q. Now what was the method followed by you and Mr. Hurt in his 
handling of the insurance business he handled for you? A. Well, if my policy 
expires why he would write me the new policy and mail it to me or send me a 
notice what I owed him, something like that. 

“Q. Did you direct him, tell him in any way to keep up your insurance? * * *” 

That is, I mean the part that he was carrying for you?* * * A. I expected 
him to, if a policy expired, I expected him to write a new one at the expiration 
of the policy and notify me if I owed him, he always did do that.” 

He testified that he did not think he ever told or requested Hurt to keep 
the property insured. 


There is a well-established rule that, where an owner constitutes the agent 
of a fire insurance company his agent to keep the property insured with power 
to select the insurer or insurers, such agency carries with it the power to cancel 
a policy without notice to the insured and substitute therefor a policy in another 


company, as he may be the agent for the insured for such purpose, and as such 
may, for the insured, waive notice. Wilson et al. v. German-American Ins. Co., 
90 Kan. 355, 133 P. 715; Phoenix Ins. Co. v. State, 76 Ark. 180, 88 S. W. 917, 6 
Ann. Cas. 440; Allemania Fire Ins. Co. v. Zweng, 127 Ark. 141, 191 S. W. 903; 
Aetna Ins. Co. v. Renno, 96 Miss. 172, 50 So. 563; Dibble v. Northern Assurance 
Co., 70 Mich. 1, 37 N. W. 704, 14 Am. St. Rep. 470. 


There are some cases where it is held that agency for the insured for the 
purposes stated may be established by a long course of conduct and uninterrupted 
custom, without express authority being conferred in writing or by parol. Hamm 
Realty Co. v. New Hamp. Fire Ins. Co., 80 Minn. 139, 83 N. W. 41; Id., 84 Minn. 
336, 87 N. W. 933. In that case it had been the custom between the insured 
and the agent for the insurance companies where policies of insurance were 
canceled by the insurers to immediately substitute new policies. 


In the first appeal, it was held that this long course of dealing would justify 
a conclusion that the agent was authorized to waive notice of cancellation on 
behalf of the insured. 


In the second appeal, it was held that evidence of business usage, as indicated, 
was sufficient to require a submission to a jury of the question of whether 
authority to waive the notice and issue a new policy had been established. 84 
Minn. 336, 87 N. W. 933. In the instant case, we have no evidence of such usage 
or custom. No policy had ever been canceled by the insurer and a new policy 
substituted, except upon the occasion under consideration. So there is no evi- 
dence of such business usage between the parties. 


There is evidence that it was the custom where a policy would expire for 
the agent to renew the insurance, without a specific request, though the first 
policy was upon specific request of plaintiff. But we think evidence of a custom 
to renew policies of insurance upon their expiration without the request of the 
insured is not sufficient to establish agency by custom carrying with it power 
to accept or waive notice of cancellation and substitute new policies without the 
knowledge of the insured. 
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[2] In Waterloo Lumber Co. v. Des Moines Ins. Co. 
504,51 L. R. A. (N. S.) 539, it was held: 
“Where one applied to an agent authorized to issue policies and collect pre- 
miums for insurance in a stated sum, and the agent issued a policy therefor, de- 
livered it, and collected the premium, the contract was complete, and the agent on 
notice from insurer to cancel the policy could not without insured’s knowledge 
place the risk with another insurer.’ 
= Clark v. Ins. Co. of N. A., 89 Me. 26, 35 A. 1008, 35 L. R. A. 276, it was 
held: 

“Where a valid contract of insurance has been effected, and the assured has 
accepted the policy in a particular company, the agent of the company has no right 
to cancel such policy, or place the assured in any other company, without the 
authority or request of the assured.” 

[3] There being no evidence of express authority for the agent to cancel the 
first policy, and there being no sufficient evidence of direction by plaintiff to the 
agent to insure the property and keep it insured, and no evidence of a course of 
dealing or custom between the parties sufficient to justify a conclusion that the 
agent was authorized to act for the plaintiff to the extent of waiving notice of the 
cancellation of the first policy, we conclude that, no notice having been given to 
plaintiff as required by law and the terms of the policy, the first policy was not 
canceled before the fire occurred, and it was then too late. 

The trial court therefore erred in its holding that the Insurance Company of 
North America was primarily liable and in rendering judgment against it. The hold- 
ing that the National Fire Insurance Company was secondarily liable was also 
erroneous. But said last-named company was liable to plaintiff, and judgment 
should have been for plaintiff against the National Fire Insurance Company of 
Hartford and for the Insurance Company of North America. 

The judgment should be and is hereby, reversed, and the cause remanded, with 
directions to enter judgment in favor of plaintiff and against the National Fire In- 
surance Company of Hartford in the sum of $2,500, with interest from March 1, 
1927, at 6 per cent, per annum, and to dismiss the action as to the Insurance Com- 
pany of North America. 

Bennett, P. C., and Herr, Hall, Reid, and Eagleton, CC., concur. 

Per Curiam. 
Adopted in whole. 


, 158 Iowa, 563, 138 N. W. 





PICKRELL v. HELGERSON, Insurance Com’r. No. 6974. 


Supreme Court of South Dakota. Jan. 21, 1931. 
234 Northwestern Reporter 526. 
INSURANCE. 

Where crop was listed with assessor for hail insurance, and assessor made 
return thereof, owner could recover for hail damage, notwithstanding auditor 
failed to enter charge for insurance on tax list. 

(For other cases, see Insurance, Dec. Dig. § 13%.) 


Appeal from Circuit Court, Fall River County; H. R. Hanley, Judge. 

Suit by R. M. Pickrell against G. H. Helgerson, as Commissioner of Insur- 
ance and as Commissioner of Hail Insurance of the State of South Dakota. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 
M. Q. Sharpe, Atty. Gen., and Benj. D. Mintener, Asst. Atty. Gen., for appel- 
lant. 

Martin & Martin, of Hot Springs, for respondent. 

Brown, J. 


Defendant, as commissioner of hail insurance, appeals from a judgment award- 
ing a peremptory writ of mandamus commanding him to approve an adjustment of 
loss by hail for 33 acres of oats and commanding him to issue a voucher to the 


state auditor for the sum of $165 (the amount of the adjustment), with interest 
from October 15, 1924. 


The court finds and appellant concedes that plaintiff gave to the assessor at 
time of the assessment in the month of May a written list or statement of the land 
in crop to be insured, and that this was returned and delivered by the assessor to 
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the county auditor of Fall River county wherein the insured crop was situated. The 
auditor failed to enter the charge for hail insurance on the tax list against the 
land involved. Plaintiff made a claim for damages to his crop by hailstorms which 
occurred on August 7th and 15th, and, an adjuster having been sent to examine the 
crop, adjusted the loss at 50 per cent. or $5 per acre. After the adjustment was 
made, it was discovered that the land had not been listed in the office of the 
county auditor for hail insurance, and that no premium tax had been entered upon 
the tax records and no premium had been paid. The insurance commissioner 
therefore refused to approve adjustment or to issue a voucher therefor. 

In McDonald v. Helgerson, 54 S. D. 136, 222 N. W. 694, 696, where the assessor 
failed to return the acreage which had been verbally stated to him by the owner 
in holding that the crop was not insured, we said: “We think land is not subjected to 
the premium tax nor in position to receive the benefits of the Hail Insurance Law 
unless and until the necessary facts are presented to the county auditor by one or 
other of the two methods contemplated by the statute—i. e., either by means of the 
report or return of the assessor or by the statutory verified statement of the owner 
or occupant filed with the county auditor. What the situation might be if the 
county auditor, having such information duly filed with him, failed to make the 
extension on the tax lists as provided in section 11 above quoted, is not involved in 
this case, and we express no opinion thereon.” 

Where crop has been properly listed with the assessor for hail insurance, and 
the assessor has made the proper return thereof to the county auditor, the owner 
has done all that is required of him in order to have the land subjected to the 
premium tax and the crop protected by insurance. When the assessor’s return has 
reached the auditor, he has been furnished with all data necessary to render the 
land liable for tax, and the crop is insured. The failure of the auditor to mark 
the assessor’s return “filed,” or his failure for any reason to have the premium tax 
spread against the land, should not defeat the right of the owner to recover for 
loss by hail. 

The judgment and order appealed from are affirmed. 

Polley, P. J., and Burch, J., concur. 

Campbell, J., concurs in result. 

Roberts, J., disqualified, not participating. 


HOME INSURANCE COMPANY et al., Plaintiffs in Error, v. 
C. J. DICK et al., Defendants in Error. 
Motion No. 9183. No. 1235—5265. 
Commission of Appeals of Texas, Section A. 
Dec. 20, 1930. 
33 Southwestern Reporter (2d) 428. 


On motion for rehearing? of order remandin istri 
2 g case to district court on man- 
date of Supreme Court of United States. ve 


On June 25, 1930, previous judgment of this court was vacated and cause re- 
manded to the district court for observance of the mandate of the United States 
Supreme Court. 

Critz, J. 


This suit was brought in the district court of Galveston county, Tex., by C. J. 
Dick against Compania General Anglo-Mexicana de Seguros, S. A., a Mexican fire 
insurance company, which had no agent in Texas, and for the purpose of acquir- 
ing jurisdiction, two writs of garnishment were issued against two American 
insurance companies having permits to do business in this state. The Mexican 
insurance company was cited by publication, and was represented and answered 
alone by and through attorneys appointed by the court. Other parties intervened. 
The two American companies duly answered. The district court rendered judgment 
against the two American insurance companies as garnishees. 

The Mexican insurance company, and the two American insurance companies 
defended on the ground that owing to the existence of a statute in force in the 
Republic of Mexico, where the contract of insurance was entered into, action on 
any and all policies of life or fire insurance must be brought within one year from 


4No opinion filed on original hearing. 
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the date of loss, and said insurance companies further pleaded that the insurance 
policy issued by the Mexican insurance company in the instant case contained a 
clause to the same effect. The several companies then pleaded that this suit was 
not brought until after the expiration of this one-year period from the date of 
loss of the boat on which the policy was issued. 

It seems that Dick et al. demurred to this defense so interposed by such in- 
surance companies on the ground that such defense was in contravention of article 
5545, R..C. S. of Texas 1925. Such statute reads as follows: 

“No person, firm, corporation, association or combination of whatsoever kind 
shall enter into any stipulation, contract, or agreement, by reason whereof the 
time in which to sue thereon is limited to a shorter period than two years. And 
no stipulation, contract,.or agreement for any such shorter limitation in which to 
sue shall ever be valid in this State.” 

The district court sustained the demurrer, and after a hearing rendered judg- 
ment for Dick et al. Also it seems that no evidence was heard regarding the 
statute of Mexico pleaded by the insurance companies, but the policy of insurance 
was in evidence and contained the clause pleaded. As already stated, the Court 
of Civil Appeals [8 S. W. (2d) 354] and Supreme Court of Texas sustained the 
ruling and judgment of the district court. The opinion of the Commission is found 
in 15 S. W. (2d) 1028. 

On appeal by the insurance companies to the Supreme Court of the United 
States (281 U. S. 397, 50 S. Ct. 338, 74 L. Ed. 926), the judgment and rulings of the 
Court of Civil Appeals and of this court were reversed on the ground that in so 
far as the above-quoted Texas statute affects foreign contracts it is unconstitutional 
and void. The case was remanded to the Supreme Court of Texas [33 S. W. (2d) 
——] by the United States Supreme Court for further proceedings in accordance 
with the opinion of the United States Supreme Court. On receipt of the mandate 
and opinion of the United States Supreme Court, this court remanded the case to 
the district court for a new trial. The case is now again before this court on 
motion for rehearing by the insurance companies wherein they contend that all 
material issues of this litigation have been settled and determined in their favor 
by the United States Supreme Court, and that this cause should be now here 
rendered in their favor. 

Dick et al. have replied to the above motion, contending that the issues above 
mentioned were decided on demurrer in the district court without hearing the 
evidence thereon. The insurance companies have replied and contend that the 
policy containing the one-year clause in which to file the suit was in evidence and 
before all of the courts. 

Under the above record we are still of the opinion that the issue here involved 
was primarily decided on a demurrer and not on a trial of the facts. If on another 
trial no facts are pleaded and proved by Dick et al. to avoid the effect of the pro- 
vision of the contract above mentioned, then the district court can carry out and 
give full effect to the judgment and opinion of the United States Supreme Court. 
No injustice can be done by remanding the cause to the district court, while an 
injustice might be done by now here rendering the cause. 


We recommend that the motion for rehearing filed herein by the several in- 
surance companies be overruled. 





GLENS FALLS INS. CO. et al. v. ROGERS. No. 765. 
Court of Civil Appeals of Texas. Eastland. Dec. 5, 1930. 
33 Southwestern Reporter (2d) 465. 
INSURANCE. 


Charge authorizing recovery on fire policy as for “total loss,” in case building 
had lost identity and specific character, held erroneous as not stating true rule. 
The court in defining “total logs” stated that question was not whether 
all parts and material composing building were absolutely or physically 
destroyed, but whether after fire thing insured still existed as a building, 
and that, in case building had lost its indentity and specific character as 
such, finding of total loss should be made. Charge was erroneous, since the 
true rule is that there can be no “total loss” of building insured so long 

as a substantial remnant of the structure standing in place is reasonably 
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adapted for use as a basis upon which to restore the building to the eon- 
dition in which it was before the injury. 
(For other cases, see Insurance, Dec. Dig. § 493.) 


Appeal from District Court, Erath County; Sam Russell, Judge. 

Two separate suits by Mrs. Glen Rogers, individually and as guardian of a 
minor child, against Glens Falls Insurance Company and New York Underwriters 
Insurance Company, consolidated for trial. Judgment for plaintiff in cach case, 
and defendants appeal. 

Reversed and remanded. 

Thompson, Knight, Baker & Harris, of Dallas, for appellants. 

Oxford & McMillan, of Stephenville, for appellee. 

HicKMAN, C. J. 

The appeal is from a judgment in favor of appellee for herself and as guardian 
of her minor child in a consolidated cause. She instituted two suits, one against 
Glens Falls Insurance Company and the other against New York Underwriters 
Insurance Company. Each suit was upon a policy of fire insurance issued by the 
respective companies upon a house which was destroyed or damaged by fire. The 
two causes were consolidated and tried as one in the lower court. Upon the’ 
answer of the jury that the house was a total loss, judgment was rendered against 
each appellant for the face value of the respective policies issued by them. 

Only the controlling question in the case will be discussed. Three issues were 
submitted to the jury, but only one of them was answered. Under the instruction 
of the court the others were to be answered only in the event the first issue was 
answered in the negative. Issue No. 1, which was answered “Yes,” was as fol- 
lows: “Was the building that was insured against loss by fire under the policies 
exhibited in evidence before you a total loss? Answer yes or no, just as you find.” 

Following immediately upon this issue was a definition of “total loss” in the 
following language: ‘To aid you in arriving at a proper answer to special issue 
No. 1, you are instructed that a total loss does not mean an absolute extinction. 
The question is not whether all of the parts and material composing the building 
are absolutely or physically destroyed, but it is whether after the fire the thing 
insured still exists as a building. Although you mav find the fact that after the 
fire a large portion of the four walls were left standing, still if you find that the 
fact is that the building has lost its identity and specific character as a building, 
you may answer said special issue in the affirmative within the meaning of the 
policies exhibited in evidence before you, otherwise you will answer it in the 
negative.” 

To this definition appellants timely interposed the following written objection 
and exception: “They and each of them object to the definition of a total loss 
given in connection with special issue No. One, because the identity rule, as set 
out in said definition or charge is not the proper legal rule for measuring whether 
: total loss has occurred in those cases raising that issue; and because the true 
egal rule in connection thcrewith is whether following the fire, there is some sub- 
stantial portion of the structure remaining which a reasonably prudent owner 
uninsured would have used as a basis for restoring said building to the condition 
in which it was before the fire.” 


The action of the trial court in overruling the foregoing objection and in 
giving in charge to the jury the definition of “total loss” above set forth is assigned 
as error and properly brought here for review. 

The rule adopted by the trial court in the foregoing definition is known as the 
‘identity and specific character” rule. It was approved by our Supreme Court in 
Hamburg-Bremen Fire Ins. Co. v. Garlington, 66 Tex. 103, 18 S. W. 337, 59 Am. 
Rep. 613, and has been approved by opinions of Courts of Civil Appeals, but in 
the case of Royal Insurance Co. v. McIntyre, 90 Tex. 170, 37 S. W. 1068, 35 L. R. A. 
672, 59 Am. St. Rep. 797, the rule was repudiated, and a rule was announced prac- 
tically in the language of appellant’s objection above copied. The question is 
discussed at length in an opinion by the Commission of Appeals. approved by the 
Supreme Court, in the case of Fire Ass’n v. Strayhorn, 211 S. W. 447, 449, from 
which we quote as follows: “We conclude that there can be no total loss of a 
building so long as a substantial remnant of the structure, standing in place, is 
reasonably adapted for use as a basis upon which to restore the building to the 
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condition in which it was before the injury, and whether it is so adapted depends 
upon whether a reasonably prudent owner, uninsured, desiring such a structure 
as the one in question was before the injury, would, in proceeding to restore the 
building to its original condition, utilize such remnant as such basis.” 

The question was again considered by the Commission of Appeals in the case 
of National Liberty Ins. Co. v. Dansby, 260 S. W. 1040, where it was announced 
that the “identity and specific character” rule for determining the question of total 
loss has been superseded in this state by the rule announced in the McIntyre Case. 
The holding of the Commission in the Dansby Case was expressly approved by the 
Supreme Court. The rule established by these decisions condemns the charge of 
the trial court in the instant case. The question of whether the building was a 
total loss within the meaning of the correct definition thereof was an issue of fact 
raised by the evidence, and, since that issue of fact has been determined upon an 
erroneous instruction, the record contains no basis for the judgment rendered. 


It is therefore our order that the judgment of the trial court be reversed and 
the cause remanded. 


FINK et al. v. LA CROSSE MUT. FIRE INS. CO. 
SAME v. SHEBOYGAN FALLS MUT. FIRE INS. CO. 
Supreme Court of Wisconsin. Jan. 13, 1931. 
234 Northwestern Reporter 339. 
1. INSURANCE. } 
Under statute forfeiting fire insurance for fraud or false swearing by insured, 
false swearing must be knowingly and willfully done (St. 1929, § 203.01). 
Standard Fire Insurance Policy Law (St. 1929 § 203.01) provides that 
entire policy shall be void if insured conceals or misrepresents material 
fact or circumstance concerning insurance, or in case of any fraud or 
false swearing by insured relative to insurance or subject thereof, Whether 
before or after loss. 
(For other cases, see Insurance, Dec. Dig. § 262.) 
2. INSURANCE. 

Evidence showed insured knowingly and willfully misrepresented facts of loss 
under fire insurance policy with intention to mislead insurer, thereby forfeiting 
insurance (St. 1929, § 203.01). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE. 

Knowingly making false representation, with intent that it shall be acted on, 
raises inference of necessary fraudulent intent which, under statute, forfeits fire 
insurance (St. 1929, § 203.01). 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 


Appeals from two judgments of the Circuit Court of Pierce County; George 
Thompson, Circuit Judge. 


Separate actions by Frank Fink against the La Crosse Mutual Fire Insurance 
Company, and against the Sheboygan Falls Mutual Fire Insurance Company, 
wherein the Citizens’ State Bank of Ellsworth was later made party plaintiff: 


Judgments for plaintiffs, and defendant in each case appeals— [By Editorial Staff. | 
Reversed and remanded, with directions. 


These are companion cases growing out of the same fire loss. Each action was 
originally brought by Frank Fink to recover under a policy of fire insurance for a 
fire which occurred February 23, 1928, at the garage. of Fink on his farm in the 
town of Ellsworth. The complaint in each case alleged that the property, con- 
sisting of farm implements, automobiles, and tractors in storage was totally 
destroyed by the fire, and that the property was of the value of $6,404.70. The 
amount of each policy was $2,000, and judgment for the full amount of each 
policy was asked. The original answer set up as a defense that the property 
was covered by chattel mortgages. The cases came on for trial October 
28, 1928, and were continued. On that day plaintiff proposed that defendants 
make an offer of settlement. Counsel for defendants insisted that an adverse 
examination be taken in order to furnish an intelligent basis for the settle- 
ment. By agreement plaintiff was examined on that day, and thereafter a proposi- 
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tion of settlement was made, but not accepted by plaintiff. After some further 
investigation into the facts, defendants asked and obtained leave to amend _ the 
answer so as to se. up fraud after loss and false swearing as to loss and in the 
adverse examination. After the adverse examination plaintiff made an assignment 
of his claims under the policies to the Citizens’ State Bank of Ellsworth, and the 
bank, on its application, was made a party plaintiff. The cases were tried before 
the court without a jury, and the court found that property of the value of $950 
was totally destroyed by fire and not covered by a chattel mortgage. The court 
further found: “The the plaintiff Frank Fink did not with any purpose or intention 
to deceive or defraud either of the defendant insurance companies, knowingly or 
falsely misrepresent the amount of the loss or other facts as to the items of articles 
which were in said fire; that he did not with purpose or intention to deceive or de- 
fraud either of said insurance companies knowingly or falsely swear to any proofs 
of loss; and that he did not, as claimed by the defendants or otherwise, knowingly 
or falsely swear in his testimony before the court commissioner with any purpose 
or intention to defraud either of said insurance companies.’ 

In the decision which accompanied the findings, the court stated that he was 
not satisfied as to the accuracy of the description of some of the articles listed in 
the proofs of loss; that much of the property was not new as listed, but was old, 
and some of it had been used to a considerable extent. The court further stated 
that he was satisfied that the value of said property was considerably less than 
listed by plaintiff in the proofs of loss. The court goes on to say: “While I am 
satisfied that the proofs of loss and the testimony of plaintiff Frank Fink are not a 
true and correct respresentation of the description, condition and value of the 
property destroyed in the fire, such proofs of loss and such testimony containing 


many inaccuracies, inconsistencies and misrepresentations, my greatest difficulty 
has been to determine the intent and purpose with which the plaintiff Frank Fink 
was actuated in this testimony and in the part he took in the preparation and sub- 
mission of his proofs of loss.” 

The court stated that he had finally come to the conclusion that the plaintiff 
was ignorant, impulsive, indifferent, careless, reckless, and stubborn, but that it 
would not be proper to find him guilty of any intention or purpose to defraud or 


deceive the insurance companies. 

Richmond, Jackman, Wilkie & Toebaas, of Madison, and Casey & Magee, of 
Ellsworth, for appellants. 

W. G. Haddow, of Ellsworth, for respondents. 

WICKHEM, J. 

The policies in question contained the following provision, which is required 
under the Standard Fire Insurance Policy Law of Wisconsin (St. 1929, § 203.01): 
“This entire policy shall be void if the insured has concealed or misrepresented any 
material fact or circumstance concerning this insurance or the subject thereof; or 
in case of any fraud or false swearing by the insured touching any matter relating 
to this insurance or the subject thereof, whether before or after a loss.” 


[1] This court has held, in F. Dohmen Co. v. Niagara Fire Ins. Co. 96 Wis. 
38, 71 N. W. 69, 74: “Any trick, artifice, or deception practiced with the ‘object of 
securing some advantage in the adjustment or payment of a loss under a policy of 
insurance to the prejudice of the insurer, and liable to have that effect, avoids the 
policy.” This follows “regardless of the fact whether damages actually resulted to 
the insurance company.” Bannon v. Insurance Co. of North America, 115 Wis. 
259, 91 N. W. 666. It is also held that the clause above quoted is highly penal; that 
it is not merely aimed at protecting the insurer against fraud, but imposes upon 
the insured as a penalty, forfeiture of the whole insurance, although the fraud 
might affect some trifling portion of it. Consequently, more has been required 
to constitute such fraud or false swearing as will avoid the policy than will justify 
an action for rescission of damages for fraud. “It is held by an unbroken line of 
decisions in this court that this penalty is not to fall unless the false swearing is 
knowingly and willfully done. It is not enough that it occurs through mistake, 
carelessness, or inadvertence, or even in unreasonable reliance on information de- 
rived from others.” Beyer v. St. Paul F. & M. Ins. Co., 112 Wis. 138, 88 N. W. 
= 58. See, also, Meyer v. Home Ins. Co., 127 Wis. 293, 106 N. W. 1087; Wiesman 

American Ins: Co., 184 Wis. 523, 199 N. W. 55, 200 N. W. 304 ; Oberleitner v. 
Suvasiey Insurance Co., 199 Wis. 220, 225 N. W. 735. 
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[2] The question in this case is whether the insured has been guilty of know- 
ingly and willfully misrepresenting facts or false swearing in any manner touching 
the insurance with intent to mislead the insurer. The evidence is quite voluminous 
and difficult to present within any reasonable limits. A brief review of some of 


the facts with respect to the insured’s conduct may be sufficient to make our 
conclusions understandable. 


In the proofs of loss there were included two tractors—one model H. La 
Crosse tractor, value at time of fire, $875, and one model F. La Crosse tractor, value 
$575. On the adverse examination Fink testified that these were brand-new tractors, 
bought from the La Crosse Tractor Company in the fall of 1927; that the num- 
bers of these tractors were correctly shown on a typewritten list which Fink pro- 
duced on this examination, and which constituted a list of articles that plaintiff 
claimed were in the fire, but were not mortgaged. In this list the number of the 
model H. tractor appeared in ink as No. 19433, and the other tractor was described 
as model A. La Crosse tractor No. 14847, of the value of $575. This typewritten list 
contained no model F. tractor at all. In his adverse examination Fink testified 
that in the fall of 1927 he bought three tractors from the La Crosse Tractor 
Company; that two of these were model H. and one model A. He stated that he 
thought he had invoices for these, and that he paid the La Crosse Tractor Com- 
pany $875 for the model H. tractor, part in cash, and part by note. He stated that 
two of these tractors were in the fire, and that they were burned, and that the 
serial numbers were still on the tractors. After the adverse examination defend- 
ants’ attorneys made some inquiries of the La Crosse Tractor Company, but receiv- 
ed no reply. The manager, however, did write to Fink stating that, while he did 
not know what tractors were in the fire, he knew that the tractors that were listed 
by numbers were never in the fire because there never were any such serial 
numbers for those models. Plaintiff, upon receipt of this letter, immediately 
‘phoned the manager of the La Crosse Company and told him it would not be 
necessary to answer counsel’s letter of inquiry because the case had been settled. 
Thereafter counsel for defendants had a conference with the manager of the 
tractor company, and the manager thereafter wrote plaintiff calling his attention 
to the fact that the price—$850 less 20 per cent—was incorrect for tractors shipped 
to Fink for the past five years or more. At the trial Fink would not admit whether 
or not he had received such letters from the manager, but after the copies were 
put in evidence he did implicitly admit that he had received them, but that he 
had been advised by his attorney to ask the manager not to give the information 
to counsel. His attorney at that time was Mr. Waller, who later testified in the 
case that he never gave such advice to Fink. Later on in the trial Fink testified 
that he did not tell Hurt to keep back the information. Hurt, the manager of the 
tractor company, testified that the model A. tractor was one of the first models 
manufactured by their company, and that the last of that model was manufactured 
in 1917. He testified that they never manufactured a model A. tractor of the serial 
number given by the plaintiff, nor a model H. or model G. tractor of the number 
given by the plaintiff. He testified that the only tractors sold to Fink in 1927 
were recalled and never unloaded from the freight cars. He further testified that 
the invoice price of these tractors was $450 each. On the trial Fink testified that he 
had been in the business of selling tractors for fourteen years, and was familiar 
with the prices of such equipment; that in some cases the amounts put down in 
the proofs of loss were too high, for the reason that they were subject to a deal- 
er’s discount of 20 per cent. He testified that with that deduction of 20 per cent. 
the amounts were “cash I paid for them.” He then testified that the La Crosse 
tractors were not bought from the La Crosse Tractor Company, but that one was 
shipped by a dealer in South Dakota and the other by an automobile company in 
Minneapolis. Both vendors were out of business at the time of the trial. His 
attention was called to the inconsistency with respect to where he bought these 
tractors, and he accounts for that by stating that when he came to look up the 
record it showed that “they come from the parties I just told you.” He was asked 
where the record was, and he said, “I suppose it is down to the house.” After 
being asked to produce it, he said he did not have it. On being asked where he 
got the record at his house he said he could not say. Asked if he had seen the 
record, he said, “Not myself, no.” He said his wife took care of that; that she had 
inspected it. He was asked if she told him about it. He said, “She didn’t tell me 
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about it; we just fixed it up and fixed the answer up.” Later on in the trial, after 
a recess, he was asked if he now had that record and ‘he said, “That was taken out 
of an old ledger.” He was asked if he had it with him and he said he did not have 
it—did not look for it at all. 

One of the items listed in the proofs of loss was one sugar jack, $320. In the 
adverse examination Fink testified that he got the sugar jack in September, 1927, 
from the United Engine Company at Minneapolis. He testified further that this 
was the only sugar jack he had bought in 1927, and that he had ordered it for a 
customer who finally decided to take a feedmill in place of it. He also stated 
that $320 was the list price for this sugar jack, and represented cash that he ac- 
tually paid for it. At the trial he admitted that the jack was bought in 1924; that 
he had sold this sugar jack to a man named Pelsel in 1924, who had used it for 
three seasons and who then traded it back to Fink on a tractor deal. He accounted 
for this by saying that he had allowed Pelsel the full price on the tractor and con- 
sidered that that represented a cash outlay of $320. 

Plaintiff also listed one 15 horse power Wollery engine, $350. On adverse 
examination, he testified that his machine sold for $475; that $350 was the net 
price he paid for it; that he had had it about two years, and that it was new, having 
merely been used for demonstration purposes. The facts, as clearly shown at the 
trial, were that the engine had been sold by the manufacturer to one Skog, who 
had used it from 1921 to 1925, for “everything, silo filling, corn shredding and 
cutting wood.” In 1925, he traded this engine to Fink for a used tractor. The 
engine had received hard usage and he was allowed $168 for it by Fink. Fink 
later admitted that he got this engine from Skog, and claims he bought it as a 
new engine. He then testified that it had been entirely rebuilt and that he had 
allowed $350 for it. 

[3] We find it impossible, after a careful reading of the record in this case, to 
avoid the conclusion that respondent knowingly and wilfully misrepresented ma- 
terial facts with the intention to deceive the insurer. The decision of the learned 


trial judge indicates that, while insured has been guilty of misrepresentations, the 
court is not satisfied that there was any intention or purpose on his part to deceive 


the insurer. We do not believe there is room for such an inference upon the 
testimony. It is indicated in several Wisconsin decisions that: “In addition to 
the knowledge and purpose to falsify, there must be an intent to mislead the com- 
pany, to induce it to act to its injury otherwise than it would if informed of the 
truth.” Beyer v. St. Paul F. & M. Ins. Co., 112 Wis. 138, 143, 88 N. W. 57, 58, 
citing Dogge v. N. W. Nat. Ins. Co., 49 Wis. 504, 5 N. W. 889; Cayon v. Dwelling- 
House Ins. Co., 68 Wis. 515, 32 N. W. 540; F. Dohmen Co. v. Niagara F. Ins. Co., 
96 Wis. 38, 55, 71 N. W. 69; Gettelman v. Commercial U. Assur. Co., 97 Wis. 237, 
72 N. W. 627. However, it is well established that, where a representation is made 
with knowledge of its falsity, and with intent that it shall be acted upon, the 
recessary fraudulent intent will be inferred. We find nothing in the record that 
would in any way put an innocent interpretation upon the conduct of the insured. 
The false statements were made upon the adverse examination, were intended to 


be the basis of a settlement, and the adverse examination actually was the basis for, 
an offer of settlement made by the defendant companies. 


In Bannon v. Insurance Co. of North America, 115 Wis. 
669, the court said: “The intentional falsification of books or 
a greater amount of property on hand than the fact was, and submission of such 
books or statements to the adjusters as correct, fulfills every requirement of the 
condition avoiding the policy, regardless of the fact whether damages actually 
resulted to the insurance company. Such an act is manifestly liable to deceive the 
insurer, and cause him to pay more than he in justice ought to pay, and the only 
questions left for the jury are whether it was done, and, if so, whether it was 
intentionally and wilfully done.” 


It is our conclusion that for the foregoing reasons the judgments of the circuit 
court must be reversed. 


Judgments reversed, and causes remanded, with directions to dismiss the com- 
plaint in each. 


250, 91 N. W. 666, 


statements showing 
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TALUC v. FALL CREEK FARMERS’ MUT. FIRE INS. CO. 
Supreme Court of Wisconsin. Jan. 13, 1931. 
234 Northwestern Reporter 364. 

1. INSURANCE. ps ; 
It is not necessarily negligence not to read application or policy. 
(For other cases, see Insurance, Dec. Dig. § 379[5].) 

2. INSURANCE. 


Misstatements, inserted in application by insurer’s agent without assured’s 
knowledge, do not become latter’s misrepresentations by his signing application. 


(For other cases, see Insurance, Dec. Dig. § 379[5].) 
3. INSURANCE. 

To avoid policy, it must be found that matter was material and was intentional- 
ly and fraudulently concealed (St. 1929 § 209.06(1). 

(For other cases, see Insurance, Dec. Dig. § 258.) 
5. INSURANCE. 


Fire policy clause, requiring disclosure of imperfect title or incumbrance, /eld 
not to overcome statute requiring that misrepresentation, to avoid policy, must he 
intentionally false or increase risk (St. 1929, § 209.06(1). 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

6. INSURANCE. 


Intent of statute is to permit one to recover, who, in good faith, has done 
honestly all he is led by insurer’s agent to believe he is required to do to secure 
insurance protection (St. 1929, § 209.06(1). 

St. 1929, § 209.06(1) provides that no oral or written statement, repre- 
sentation, or warranty made by or in behalf of insured shall be deemed 
material or defeat or avoid policy, unless it was false and made with actual 
intent to deceive, or unless matter misrepresented increased risk or con- 
tributed to loss. 


(For other cases, see Insurance, Dec. Dig. § 256[2].) 
7. INSURANCE 
In action on fire policy, application being written by insurer’s agent, who knew 
tacts, without questioning insured, held insured may be entitled to reformation and 
have recovery submitted to jury (St. 1929, § 209.06(1). 

Insurer’s defense was based on allegations of false and fraudulent 
statements contained in written application relating to title to property, 
incumbrance on farm, and former fire. Insured’s evidence disclosed agent 
of insurer, which had insured buildings on farm before, received deed 
from insured, showing title in him and wife, and made out application 
without asking insured any question. Application was signed by insured 
without reading it or having it read to him, and insured read, but did not 
understand, important policy provisions. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 


Appeal from a judgment of the Circuit Court for Jackson County; R. S. Cowie, 

Judge. 
Action by John Taluc against the Fall Creek Farmers’ Mutual Fire Insurance 

Company. From a judgment of nonsuit, plaintiff appeals—[By Editorial Staff.] 
Reversed and remanded. 


Action commenced September 3, 1929; and judgment rendered April 12, 1930. 


The plaintiff was insured under a policy issued by defendant February 3, 1928, 
the terms of which insured plaintiff against loss by fire to the amount of $12,400 on 
various buildings and personal property on a farm owned by plaintiff and wife. 
A barn, silo, and basement, and a quantity of hay and fodder covered by the 
policy were totally destroyed by fire on the 2lst day of February, 1929. Suit is 
brought to recover $3,340 loss sustained. 


Defendant denies liability, and bases ‘its defense on its allegations of false and 
fraudulent statements contained in the written application relating to title to 
property, incumbrances on the farm, and a former fire. The agent of the defend- 
ant, Herman Klatt, lived in the neighborhood. The plaintiff had recently purchased 
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the farm, the buildings had been insured by defendant’s company before, and there 
was some talk of having the old insurance transferred, but this was not done. The 
agent called at plaintiff's home to obtain the application for insurance. The applica- 
tion was made out in the handwriting of the agent. After the deed of the farm 
showing the title to be in John and Catherine Taluc had been handed to him, the 
agent proceeded to complete the application. This was done without asking plain- 
tiff or any one any questions. All answers to questions were filled in by the agent. 
The application was signed by Taluc without reading or having it read to him. 

On February 23, 1929, after the fire, representatives of the defendant made an 
examination of the loss, agreed with plaintiff that the barn, basement, and silo were 
a total loss which amounted to $3,000; estimated the personal property loss at 
$340, making the total loss $3,340. 

At the time of issuing the insurance the farm was the property of John and 
Catherine Taluc; was mortgaged in the sum of $6,000; and plaintiff had owned 
some property in Chicago which had burned. Plaintiff read but did not understand 
the important portions of the policy. 

The defendant defends on the ground that plaintiff warranted the truthfulness 
of each and every answer and statement in the application, and that in truth and 
in fact he intentionally, falsely and fraudulently misrepresented the conditions of 
the “ or the mortgage existing on the property, and misrepresented as to a pre- 
vious fire. 

At the close of plaintiff’s case the court granted a nonsuit, and from the judg- 
ment then entered plaintiff appeals. 


Perry & Perry, of Black River Falls, for appellant. 
W. H. Frawley, of Eau Claire, for respondent. 
FAIRCHILD, J. 


The evidence before the court at the time of nonsuit showed that the agent of 
the insurance company filled out the application for ‘insurance, and, without making 
any inquiry of plaintiff, inserted the answers on which it now bases the defense 
against plaintiff’s claim. The agent had before him the deed under which plaintiff 
and his wife acquired title to the property insured. In order to permit the de- 
fendant to avoid its policy, it must be given the advantage of the miststatement as 
to ownership of the farm, which is due to the mistake or fault of its own agent 
and not to fraud or bad faith on the part of the assured. The plaintiff was not 
allowed to prove that the defendant’s agent, at the time of issuing the policy of 
insurance, had knowledge of the existence of the mortgage on the farm. 

{1-3] Everyday experience underlies the rule that it is not necessarily neg- 
ligence for the applicant for insurance to fail to read the application or the policy, 
and that misstatements inserted in the application by the agent without the knowl- 
edge of the assured do not become misrepresentations of the insured by reason of 
the fact that he signed the application. Ordinarily persons making contracts of 
insurance do not read carefully the application, and a very small per cent., in all 
probability, of those securing ‘insurance, ever read or understand the contents of 
the policy. Because of this fact the law has placed restrictions of an unusual 
nature, considering contracts as they are generally treated, upon the parties seeking 
to avoid the terms of a policy of insurance—“when no inquiries are made, the in- 
tention of the assured becomes material and to avoid the policy it must be found, 
not only that the matter was material, but also that it was intentionally and 
fraudulently concealed.” Wood on Insurance 388. Collum v. National Fire Ins. 
Co., 181 Wis. 425, 195 N. W. 333. 

[4, 5] The law places the burden of mistake upon the shoulders of him who 
makes it, and keeps unjust advantage from him who would profit by his own fault. 
As a practical method of protecting one who secures insurance without fraud or 
misrepresentation from ldsing its benefit, our Legislature enacted section 209.06 
which reads: “(1) No oral or written statement, representation, or warranty 
made by the insured or in his behalf in the negotiation of a contract of insurance 
shall be deemed material or defeat or avoid the policy, or prevent its attaching 
unless such statement, representation, or warranty was false and made with actual 
intent to deceive or unless the matter misrepresented or made a warranty, increased 
the risk or contributed to the loss.” 

The clause in the policy providing: “If any building insured in this policy: 
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stands on land not owned in fee simple by the assured, or if the assured’s interest 
in any of the property is not absolute or less than a perfect title, or if any of the 
insured property is encumbered when insured, then in such case such fact or facts 
must be specifically disclosed by the assured to this company, and such fact or facts 
mentioned in writing in or endorsed on this policy, otherwise, this ‘insurance shall 
be void and of no effect as to such property,” does not in this case overcome the 
effect of the statute quoted. 

[6] The learned trial court was of the opinion that the general knowledge of 
the agent in regard to it (the mortgage) ‘“wouldn’t answer the purpose,” that there 
must be the specific disclosure and the insertion in or indorsement on the policy. 
The effect of his ruling is to relieve the policy of limitations fixed by legislative 
enactment. The very evident intent of section 209.06 is to permit one to recover 
when he, acting in good faith, has done honestly all he is led by the agent of de- 
fendant to believe he is required to do to secure protection by insurance. 

[7] With the defendant, through its agent, in possession of all the facts, filling 
out the application for the plaintiff, the plaintiff may well be entitled to a refor- 
mation of the contract as to the true owners of the title and to have the question 
of his right to recover submitted to the jury. Barley v. Public Fire 
Co., 234 N. W. 361 (decided herewith). 

Judgment reversed, and cause remanded for further proceedings according to 


Insurance 


law. 





LEWIS v. INSURANCE CO. OF NORTH AMERICA OF 
PHILADELPHIA, PA. 
Supreme Court of Wisconsin. Jan. 13, 1931. 
234 Northwestern Reporter 499. 
1. INSURANCE. 

Rule that policies are liberally construed in insured’s favor does not apply to 
provision of standard or statutory policy. 

(For other cases, see Insurance, Dec. Dig. § 146[4].) 

2. INSURANCE. 

Rider containing coverage schedule, not standard, though attached to standard 
fire policy, held construable, if ambiguous, most strongly against insured who 
drafted it (St. 1929, § 203.06[2]). 

(For other cases, see Insurance, Dec. Dig. §146[3].) 

3. INSURANCE. 
Hay-baler and silo-filler held “farm machinery” within fire policy. 
(For other cases, see Insurance, Dec. Dig. § 163[3].) 

4. INSURANCE. 

Hay-baler and silo-filler, though operated by kerosene driven tractor, held 
not “gasoline” and “kerosene machines” within fire policy clause excluding such 
machines from coverage. 

Hay-baler and silo-filler were operated by means of belt driven by 
pulley, constituting part of tractor using kerosene fuel, but, under rule of 
liberal construction, did not come within exclusion clause of coverage 
provision, covering “farm machinery,” but excluding “threshing machines 
* * * gasoline, kerosene and steampower engines and machines,” since 
insurer, by naming in exclusion clause threshing machine which is now 
universally driven by steam, gasoline, or kerosene engines, indicated 
intention that term “gasoline or kerosene machines” did not include ma- 
chine operated in connection therewith. 

(For other cases, see Insurance, Dec. Dig. § 163[3].) 

5. INSURANCE. 

Farm machines, burned on other premises after being there several months, 
awaiting return, held “temporarily off premises” within fire policy covering such 
machinery “on or temporarily off the premises.” 

Machinery was on insured’s premises at time policy was issued and 
was hauled in fall from place to place for purpose of pressing hay and 
filling silos for other farmers living in vicinity. Because of various 
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delays, machinery had remained for several months at one farm when 
fire destroyed it. 
(For other cases, see Insurance, Dec. Dig. § 165.) 


Appeal from the Circuit Court of Oconto County; Edgar V. Werner, Judge. 

Action by Theresa Lewis, executrix of the will of Emil Lewis, deceased, 
against the Insurance Company of North America of Philadelphia, Pa. From a 
judgment dismissing the complaint, plaintiff appeals—[By Editorial Staff.] 

Reversed, with directions. 

Action commenced April 24, 1929. Judgment entered December 24, 1929. 

Action to recover for the loss by fire of a hay-baler and silo-filler belonging 
to the plaintiff. There is no dispute as to the facts. On the 21st day of Sep- 
tember, 1927, the plaintiff, as executrix of the will of Emil Lewis, deceased, and 
sole devisee and legatee, was the owner of a farm located in the county of 
Oconto and certain farm machinery located thereon, including the hay-baler 
and silo-filler involved in this action. On that day the defendant, through its 
duly authorized agent, issued and delivered to the plaintiff its policy of insurance, 
which policy contained the following provision :“(19) $500 On Mowers, Reapers, 
Harvesters, Farm Implements, Tools, Cream Separators, Milk Cans, Empty 
Sacks and Bags, Utensils and Farm Machinery (excluding threshing machines, 
windmills, electric motors, gasoline, kerosene and steampower engines and ma- 
chines), on or temporarily off the premises herein described.” 

At the time the policy was issued and delivered the hay-baler and silo-filler 
were on plaintiff's premises. During the fall of 1927 both machines were hauled 
from place to place for the purpose of pressing hay and filling silos for other 
farmers living in that locality. The silo-filler was taken to the farm of one Frank 
Carey about September 28, 1928, and there used to fill the Carey silo. Another 
neighbor asked to have the machine for the purpose of filling his silo, and it 
was therefore left at the Carey farm until he was ready to have the work done. 
The neighbor, however, did not use the machine, and it was left in a shed on the 
Carey farm until the plaintiff could conveniently get it. About the first of 
December the hay-baler also was taken to the farm of Carey who had engaged 
it for pressing marsh hay out of the stack which Carey had contracted to pur- 
chase. Owing to the great weight of this machine it could not safely be taken 
on to the marsh until the ground was well frozen. In January when the ground 
had become sufficiently frozen to permit this machine to be taken on to the 
marsh the seller of the hay refused to abide by the terms of his contract, with 
the result that new negotiations for the purchase of the hay continued through 
the months of February, March, and April. At the time of the fire Carey still 
expected to get the hay and to have it pressed by the plaintiff. Plaintiff had 
only this one job of hay-pressing left and continually expected to be notified to 
do this work. After the completion of the Carey job it was planned to haul 
both the silo-filler and the hay-baler back to the plaintiff's home with one trip. 
30th machines, however, were destroyed by fire on May 2, 1928. At the time 
the policy was issued plaintiff also owned a Fordson tractor which was used to 
operate her plow, disc, harvester, wagons, hay-loader, and also the hay-baler 
and silo-filler. It was agreed that the value of the silo-filler and hay-baler at 
the time of the fire was $450. 

The action was tried by the court without a jury. It was held that the hay- 
baler and the silo-filler were “gasoline, kerosene and steam-power machines” 
because they were actually operated by means of a belt drivn by a pulley con- 
stituting a part of a Fordson tractor which used kerosene fuel, and was there- 
fore within the policy exceptions and not covered by the policy. Judgment 
dismissing the complaint and for the costs of the action was accordingly entered. 
From the judgment so entered plaintiff appealed. 

A. J. Whitcomb, of Milwaukee, for appellant. 

Shaw, Muskat & Sullivan, of Milwaukee, for respondent. 

NELSON, J. 


{1, 2] The plaintiff contends that the court erred in holding that the silo-filler 
and hay-baler were not within the terms of the policy. The policy clearly cov- 
ered “farm machinery” and by its terms excluded “threshing machines, windmills, 
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electric motors, gasoline, kerosene and steam-power engines and machines.” The 
policy is a Wisconsin standard fire policy, but paragraph 19 thereof is contained 
in a rider attached to the policy which is clearly a “description and specification 
or schedule of the property covered.” Statutes, § 203.06(2). The form of the 
particular rider containing paragraph 19 is not specified by statute. Nowhere 
do our statutes provide a form for this rider which was prepared by defendant 
and attached to a standard fire insurance policy of this state. 

While the rule is that policies of insurance are to be construed liberally in 
favor of the insured, it does not apply to the provisions of a standard or a 
statutory policy as held in Rosenthal v. Insurance Co. of North America, 158 
Wis. 550, 149 N. W. 155, L. R. A. 1915B, 361, Ann. Cas. 1916E, 395, and Frozine v. 
St. Paul Fire & Marine Insurance Co., 195 Wis. 494, 218 N. W. 845. The pro- 
vision of the policy as to the coverage is clearly not a standard or statutory 
provision and is therefore subject to the well-established rule that language of a 
policy not prescribed by statute but drafted by the insurer, in case of doubt or 
ambiguity, is to be construed most strongly against the insurer. Vandreuil Lum. 
ber Co. v. Aitna Casualty & Surety Co. (Wis.) 230 N. W. 704; French v. Fideiity 
& Casualty Co., 135 Wis. 259, 115 N. W. 869, 17 L. R. A. (N. S.) 1011; Bell v. 
American Insurance Co., 173 Wis. 533, 181 N. W. 733, 14 A. L. R. 179; Isaacson v. 
Wisconsin Casualty Ass’n, 187 Wis. 25, 203 N. W. 918; Kiviniemi v. Hildenbrand 
(Wis.) 231 N. W. 252. 

[3, 4] That paragraph 19 of the policy is both doubtful and ambiguous when 
an attempt is made to construe its meaning and apply it to the facts of this case 
clearly appears. Omitting that part of the provision inclosed in brackets, which 
part defendant relies on to escape liability, we have the following: “(19) $500 
On Mowers, Reapers, Harvesters, Farm Implements, Tools, Cream Separators, 
Milk Cans, Empty Sacks and Bags, Utensils and Farm Machinery, on or tem- 
porarily off the premises herein described.” 

It cannot be contended that the language just quoted is not sufficiently broad 
and comprehensive to include under the term “farm machinery” a hay press and 
a silo-filler. If they are not farm machinery, what are they? The only ques- 
tion therefore left for decision is whether a hay-baler and silo-filler are excluded 
by the following language: “Excluding threshing machines, windmills, electric 
motors, gasoline, kerosene and steam-power engines and machines.” The defend- 
ant contends that they are gasoline and kerosene machines, because as found by 
the court they are actually driven or operated by means of a gasoline or kerosene 
engine. Construing this provision of the policy liberally in favor of the insured, 
we think this contention is not sound. 

The defendant evidently considered a threshing machine within the term 
“farm machinery,” else there is no reason for specifically excluding it therefrom. 
A threshing machine is now universally driven by a steam, gasoline, or kerosene 
engine. If a “gasoline, kerosene and steam-power machine” means a machine oper- 
ated by a gasoline, kerosene, or steam engine, then there appears no sensible reason 
for specifically excluding a threshing machine, since such a machine is now uni- 
versally operated by such an engine. Had the company intended, by such exclus- 
ion provision, to except hay-balers or silo-fillers therefrom because operated or 
driven by gasoline or kerosene engines, it would have been a simple matter to 
insert in the policy an exclusion provision substantially similar to the following: 
“Excluding * * * gasoline, kerosene and steam-power engines and machines opera- 
‘ed in connection therewith or driven or propelled thereby.” 


There are certain machines, such as wood-sawing machines, gasoline-driven 
mowers, and possibly others with the engine built into the machine unit and consti- 
tuting a part thereof, which are quite clearly gasoline or kerosene machines. But 
in our opinion a machine driven or propelled by a gasoline or kerosene engine or 
operated in connection therewith is not so clearly a gasoline or kerosene machine 
as to justify us in holding that such a machine is within the exception in this policy. 

We therefore conclude that both the silo-filler and the hay-baler were within 
the term “farm machinery” as the term is ordinarily understood and were not ex- 
cluded by the language contained in paragraph 19 of the policy. 


[5] Some contention is made that the machines burned were not “temporarily 
off” the premises described in the policy because they were left at the Carey farm 
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for an unreasonable length of time. This contention is answered by: the recent 
decision of this court in McManus v. Home Insurance Co. (Wis.) *229 N. W. 537. 
For the reasons stated, the judgment of the circuit court must be reversed. 
The judgment of the circuit court is reversed, with directions to enter judgment 
in favor of the plaintiff and against the defendant for the sum of $450, together 
with interest thereon from and after the date of the former judgment entered 
herein. 
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MARINE 


SUN INS. OFFICE, LIMITED, OF LONDON vy. MALLICK. No. 48. 
Court of Appeals of Maryland. Jan. 13, 1931. 
153 Atlantic Reporter 35. 
1. INSURANCE. 


Insurance policy in amount of $75,000, covering original manuscript on sheep- 
skin, held “valued policy.” 

The policy was executed in amount of $75,000, “covering on an original 
manuscript on sheepskin “The Seven Books of Moses’ consisting of eleven 
rolls, valued at $75,000,” and covered property insured as described against 
loss or damage by accident, collision, derailment, fire, theft, or water, or 
loss or damage of any kind whatsoever, except as thereinafter excluded. 

(For other cases, see Insurance, Dec. Dig. § 500.) 
2. INSURANCE. 5 te 
“Valued policy” means that parties have liquidated or agreed upon amount to 
be paid by insurer in case loss occurs through happening of risk insured against. 
(For other cases, see Insurance, Dec. Dig. § 500.) 
4. INSURANCE. : 
Broker may be agent for both parties respecting particular acts to be done in 
consummation of insurance contract. 
(For other cases, see Insurance, Dec. Dig. § 98.) 
5. INSURANCE. ; 
Although broker was -insured’s agent in soliciting insurance on manuscript, he 
was insurer’s agent for purpose of delivering policy and collecting premiums. 
(For other cases, see Insurance, Dec. Dig. § 98.) 
6. INSURANCE. 
Where fine arts policy was executed in New York, but was delivered and 
premiums collected through broker in Maryland, it was Maryland contract. 
(For other cases, see Insurance, Dec. Dig. § 125[2].) 
7. INSURANCE. 
Validity of “fine-arts all-risk covered valued policy” must be determined by 
applying law of insurance contracts other than marine. 
(For other cases, see Insurance, Dec. Dig. § 500.) 
8. INSURANCE. 
Falsity and materiality of representations and concealment relied upon to avoid 
fine arts policy held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[6].) 
9. INSURANCE. 
“Representation” is statement incidental to insurance contract, relative to some 
fact having reference thereto, and upon faith of which contract is entered into. 

A “misrepresentation” is statement of something untrue in fact, and 
which insured states knowing it to be untrue, with intent to deceive in- 
surers, or which he states positively as true without knowing it to be true, 
and which has tendency to mislead, such fact in either case being ma- 
terial to risk and adverse to insurers; while “representation” is not ne- 
cessarily part of contract of insurance, but is rather something collateral 
or preliminary. 

(For other cases, see Insurance, Dec. Dig. § 253.) 
10. INSURANCE. 
__ “Concealment” is designed and intentional withholding of any fact, material to 
risk, which assured, in honesty and good faith, ought to communicate. 


(For other cases, see Insurance, Dec. Dig. § 258.) 
11. INSURANCE. 


Where insurer makes no inquiries of applicant for insurance, to avoid policy, 


matter concealed must be material and must also have been intentionally and 
fraudulently concealed. 


(For other cases, see Insurance, Dec. Dig. § 258.) 
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12. INSURANCE. 
Under policy, burden was on insurer to establish insured’s fraud or false 
swearing, touching matters relating to fine arts insurance or subject thereof. 
The policy provided that any fraud or false swearing by assured touch- 
ing any matter relating to insurance or subject thereof, whether before or 
after loss, should vitiate policy. 


(For other cases, see Insurance, Dec. Dig. § 646[2].) 
13. INSURANCE. 

In action on fine arts insurance policy, assured’s fraud or false swearing 
touching matters relating to insurance or subject thereof held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 


Appeal from Superior Court of Baltimore City; Samuel K. Dennis, Judge. 

Action by Abram J. Mallick against the Sun Insurance Office, Limited, of Lon- 
don. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Argued before Bond, C. J., and Pattison, Urner, Adkins, Offutt, Digges, 
Parke, and Sloan, JJ. 

Walter L. Clark and Herbert Levy, both of Baltimore (A. B. Makover, Jacob 
Kartman, Clater W. Smith, and Morris Rosenberg, all of Baltimore, on the brief), 
for appellant. 

S. Ralph Warnken and W. Calvin Chesnut, both of Baltimore (Cook, Chesnut 
& Markell, of Baltimore, on the brief), for appellee. 

Diccks, J. 


[1, 2] In September, 1927, a “fine arts” policy of insurance was executed by 
the appellant and appellee in the amount of $75,000, “covering on an original manu- 
script on sheepskin ‘The Seven Books of Moses’ consisting of eleven rolls, valued 
at $75,000.” The policy also provides: “This policy covers the property insured 
hereunder as described herein against loss or damage by accident, collision, de- 
railment, fire, theft or water or loss or damage of any kind whatsoever, except as 
hereinafter excluded. * * * This entire policy shall be void if the assured has con- 
cealed or misrepresented any material fact or circumstance concerning this insur- 
ance or the subject thereof; or in case of any fraud or false swearing by the as- 
sured touching any matter relating to this insurance or the subject thereof, whether 
before or after a loss. * * * In case of loss or damage, this company shall pay 
or make good to the assured such loss or damage up to but not exceeding the 
amount set opposite the several articles covered hereunder as shown above or as 
per schedule attached to this policy which amounts are agreed to be the values 
of said articles for the purpose of this insurance. * * * In the event of loss, imme- 
diate notice with full particulars must be given or mailed by the assured to this 
company or its agent.” The property was described as being located in the dwell- 
ing house of the assured at 2730 St. Paul street, Baltimore, Md.; and the period 
covered by the contract was from noon on the 23d day of September, 1927, to noon, 
September 23, 1928. It will be seen that the contract was a “fine arts insurance 
policy,” and was a “valued policy,’ which means that the parties had liquidated or 
agreed upon the amount to be paid by the company in case loss occurred through 
the happening of any risk insured against. In other words, the parties agreed 
in advance (at the time the contract was executed) that the damage suffered by 
the assured in case of loss should be $75,000, without regard to the intrinsic or 
market value of the article. By the contract the parties agreed not upon the value 
of the article insured, but on the amount to be paid by the company in event of 
loss. It is alleged that on the night of the 9th-10th of February, 1928, the insured 
property was stolen. Theft being one of the risks insured against, the appellee 
notified the company and made claim for $75,000, the amount at which the insured 
property was valued in the policy. After considerable negotiation back and forth, 
the right to recover was denied and the claim refused by the company. Whereupon 
suit on the policy was instituted in the superior court of Baltimore city on Septem- 
ber 22, 1928. On January 30, 1930, the case was heard by the court sitting as a 
jury, and resulted in a verdict and judgment for the appellee for $75,000. The 
appeal here is prosecuted from that judgment. 


The record in this case consists of more than 900 pages and contains all of the 
testimony produced in the trial below. There are forty-seven exceptions in the 
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record, forty-six to rulings on evidence and one to the ruling on the prayers. 
Thirteen prayers were offered by the plaintiff, to which the defendant objected, 
and filed special exceptions to the plaintiff’s first prayer. The court granted the 
plaintiff’s first prayer and overruled the defendant’s special exception thereto. The 
defendant offered sixty-seven prayers, fifteen of which were granted as offered, 
and twelve were granted as amended by the court. 


The volume of the record in this case is largely made up of testimony which 
was necessary and pertinent for the decision of matters of fact submitted to the 
jury, and which, having been passed upon by the jury, have no proper place in the 
consideration of the case by this court except in so far as it be necessary in order 
to determine the legal questions presented. Such evidence will be stated as briefly 
as a clear understanding of the case will permit. Mallick, the appellee, is a native 
Persian; his father was a well-educated Persian, Reverend Moses Jacob Mallick, a 
Protestant missionary, a man of culture, of above the average means, who had 
traveled extensively in Europe and once in the United States. Reverend Mallick 
had a large family, of good standing. He appears to have owned a large house 
and ground, and conducted a school and orphan asylum near Urmia. At the age 
of fourteen the appellee came to this country in 1900, attended school for some 
time, and engaged in various occupations. He went back to his father’s home 
in Persia about 1911, and was married in 1912, in the latter part of which year he 
returned to this country, and was followed by his wife several years later. His 
father was among those massacred by the Turks and Kurds in 1915. The appellee 
testified that before leaving Persia in 1912 his father gave him the manuscript 
which is the subject-matter of the insurance, explaining it was ancient and would 
one day be a “fortune”; that his father got the manuscript from a “secret room”; 
and that he (the appellee) brought it to the United States in 1912. Upon his re- 
turn to this country he worked for a while for various parties in Baltimore, and 
at all times dealt in rugs as a side line. Finally in 1917 he established himself per- 
manently in the rug business at 919 North Calvert street, Baltimore. This business 
seems to have prospered to such degree as to enable him to own his store at the 
address stated, and also his home at 2730 St. Paul street, which he purchased and 
put in his wife’s name and which is still subject to a small mortgage. At the time 
the insurance policy was issued, he had good credit and was in good standing with 
his banking connections, and this condition has continued. The manuscript or 
scroll which was insured was kept in the appellee’s store prior to 1927, at which 
place it was shown by him to a number of witnesses who testified to having seen 
and examined it. It appears that about 1926 the appellee read of a large sum hav- 
ing been obtained for old stamps, up to which time he does not seem to have at- 
tached much value to the manuscript. About this time he talked with Mr. A. J. 
Grape, the president of the bank in which appellee deposited, about the manuscript 
which he had, and later took it to Mr. Grape, who gave him a receipt for it, with 
the understanding that he would send it to his uncle, Mr. Jacob Grape, who was at 
the University of Pennsylvania, in an effort to ascertain its value with a view to 
selling. It was sent to Jacob Grape, who exhibited it at a club known as the 
Oriental Club, which seems to have been made up of instructors, students, or in- 
vestigators in Oriental archeology with special reference to Semitic subjects. Ja- 
cob Grape submitted to his nephew in Baltimore a report fully describing the manu- 
script, and a letter in which it was stated that the Jewish members of the Oriental 
Club seemed to be more interested than others and desired more information in re- 
spect to the history of the manuscript than he was able to give, and stated that with 
the information he had, no one was willing to place a higher value upon the manu- 
script than $300. This letter also stated that Jacob Grape, at the suggestion of the 
head of the Semitic department, had taken the manuscript to Professor Green- 
stone, who told him that “synagogue documents of this sort are imported into the 
United States from Oriental countries where they are made, and that they cost 
Hebrew congregations from $75 to $250 apiece, but the columns are usually written 
on parchment which is thinner than these hides and sometimes longer than this one 
is (93 feet).” There seems to be no contradiction that Mallick was acquainted 
with the contents of these communications. Subsequently the manuscript was re- 
turned by Grape to the appellee, and later was given by him to a cousin, Yonan, 
who lived in Yonkers, N. Y.; the purpose of this delivery being to make further in- 
vestigations as to value and prospects of sale. A receipt was given by Yonan to 
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Mallick, in which it was agreed that the manuscript would be insured for $150,000 in 
favor of Mallick. Mallick later visited Yonkers, and while there the manuscript 
was examined by agents with a view to insuring same, but this did not result in a 
policy being issued. F. Albert Roloson is a member of the insurance firm of Henry 
M. Warfield-Roloson Company, had known Mallick for several years prior to the 
issuing of the policy, and had purchased rugs from him. Mallick had been to his 
house on several occasions, and Roloson had talked to him a great deal about con- 
ditions in Persia. He testified that the first time he saw the manuscript was on 
September 2, 1927, when Mallick called him over to the phone and asked him to 
come to his house to talk about business; that Mallick had told him prior to that 
time that he was going to give him some of his insurance; that he went to Mallick’s 
house and was shown the manuscript; “there were eleven separate rolls of very 
soft skin, which he said was sheepskin, and looked to me like that, as far as lL 
could tell”; that Mallick told him he wanted to take the manuscript to New York 
for the purpose of trying to sell it, and wanted a policy to cover it while there; 
that he told Mallick “he could get it covered if he sent it by registered mail or ex- 
press, but I did not know whether we could cover it with him carrying it or not, 
that was not the way to insure it, if it was valuable, he ought to insure it all the 
time and not part of the time; my suggestion was if he could get all-risk policy 
at a reasonable price, he ought to cover it all the time”; that Mallick did not give 
him an order for the insurance at that time, but “asked me to get him a rate’; 
that witness then got in touch by telephone with John Gildea, representing several 
marine companies, who wrote this character of insurance, and requested Gildea to 
give a quotation as to a rate, and the following day witness was quoted a rate of 
one per cent. for a policy of $100,000; this was reported to Mallick, who stated 
that he would not pay the premium on $100,000; this premium was the rate for one 
year on a “valued policy” for $100,000. Witness told Mallick that he expected to 
go to New York some time in the month, which place was the best market for that 
kind of insurance, and would take the matter up, and let him know if he could get 
a better rate. He went to New York about the end of the month and saw Mr. 
Myerle, connected with the firm of Ream, Wrightson & Co., with whom Roloson 
had done business, and talked to him in regard to this insurance; “I told him I had 
an all risk client, a party who wanted an all risk policy, on a manuscript, valued at 
$100,000. He said, yes, I can place it for you.” While Roloson was present, Myerle 
telephoned to Macomber & Co., the agent of the appellant, and told them substan- 
tially that he had an inquiry from Baltimore for a $100,000 all risk on a manuscript 
and asked what rate they would quote. While talking to Macomber & Co., Myerle 
turned to Roloson and asked “where the manuscript was, and I said in a private 
residence. He repeated it in the phone and then asked me what the fire insurance 
rate would be on such a residence, I told him forty cents per hundred, and then he 
put his hand over the phone and said, about five-eights. I said that would be ail 
right, and he then said into the phone, I think I have a bid of three-quarters rate, 
will you take it for five-eights? He said, all right, and hung up the receiver and 
turned to me and said he would write it for five-eights.” Myerle also asked Ma- 
comber & Co., whether there would be an additional charge for taking the manu- 
script to New York, and was told there would be ten cents per hundred additional. 
Myerle then said to Roloson: “Do you think that will get the business?” Roloson 
said: “I will let you know.” He then saw Mallick a day or two after his return, dis- 
cussed the matter with him, and told him the premium would be five-eighths per 
cent. on $100,000; and Mallick finally decided to take $75,000 insurance. Roloson 
further testified: “I wrote a letter to Mr. Myerle and asked him to secure a binder 
on it. I expected then that they would send down and ask for someone to appraise 
or do something of that sort, but they did not do it, and sent the policy down, very 
much to my surprise. I asked for a binder but I thought we would not be able 
to get the policy until they had made an investigation.” The letter referred to is: 


“September 22, 1927. 


“Messrs. Ream, Wrightson & Company, 
“67 Wall Street, New York City. 
“Attention: Mr. E. T. Myerle. 
“Fine Arts Floater. 
“Gentlemen : 


“In line with our conversation of Tuesday, will you please secure binder in 
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the name of Abram J. Mallick for $75,000.00 all risks cover on an original manv- 
script on sheepskin, ‘The Seven Books of Moses,’ consisting of eleven rolls, cover- 
ing in the residence of the insured at 2730 St. Paul Street, Baltimore, Md., at a 


rate of 544%, the insured to have the option of covering transit to New York at a 
rate of 10c. 


“No transit is desired at this time. 


“For your general information as to the moral hazard, the insured is a Per- 
sian who came to this country in 1915 and has been in business at 919 North Calvert 
Street, this City, since 1917. He owns the building at that location and also owns 
his residence, the address of which is given above. We have known him for sey- 
eral years and from what we have been able to learn about him, he has borne dur- 
ing his entire stay here a very excellent reputation, having among his customers a 
number of our very best people, who have dealt with him for years. 

“We are told he comes from one of the best families of Persia, his father, who 
was Rev. Jacob Mallick, was a Presbyterian minister at Orumia, Persia, having 
heen educated at Oxford and Heidelburg. This manuscript is a family heirloom 
that, he tells us, has been in his family for several hundred years. ‘The writer 
- seen it and while I am not a judge of these things it looks to be what he claims 
it 1S. 

“Assuring you of our appreciation of your handling this business for us, we 
are, yours very truly, 

“Henry M. Warfield-Roloson Company, Inc., 

“F. Albert Roloson, Treasurer.” 


Witness Roloson was then asked: “Q. Did you write that letter at the request 
of Mr. Mallick or was it voluntary information to Mr. Myerle or was it that Mr. 
Mallick asked you to write the letter? A. No, Mr. Mallick after he agreed to pay 
the premium, he said, Go ahead and get the insurance. In sending the order for- 
ward to Ream, Wrightson & Company, following out what has been my ex- 
perience and the custom in handling such transactions, we expected them to bind 
this insurance pending an investigation of the man and the risk. When I gave 
them the information it was information on which to bind and also a line for in- 
vestigation. I volunteered certain information.” This letter was written in Bal- 
timore on September 22, 1927, was received by the appellant on September 23d, on 
which date a binder was issued, and on September 28th the policy was executed 
and ultimately delivered to Mallick. 

By the granting of the defendant’s. first prayer, the court determined as a mat- 
ter of law that it appeared from the uncontradicted evidence in the case that the 
contract of insurance sued upon was executed and delivered in the state of New 
York and was intended to be performed in the state of Maryland, and therefore 
the common law and statutes of New York determined the binding effect of the 
contract as to whether the same is effective or void or voidable for misrepresenta- 
tion, breach of warranty, or other matters determinative of whether the contract 
was a valid and existing obligation at the time of the alleged loss, and that the 
common law and statutes of Maryland govern the construction of the contract with 
reference to the sufficiency of performance after loss, and especially as to the 
legal sufficiency of the evidence of loss, the performance of the condition requiring 
full particulars of the loss, and the condition making the policy void in case ot 
any fraud or false swearing by the assured touching any matter relating to this 
insurance or the subject thereof after a loss. It will therefore be seen that the 
questions in relation to which the law of the state of New York should govern, 
and the questions in respect to which the Maryland law should govern, were de- 
termined in accordance with the views of and at the request of the defendant. The 
granting of this prayer was excepted to by the plaintiff, and he not having appealed 
hecause of a judgment in his favor, the correctness of the legal proposition em- 
bodied in the prayer would not ordinarily be the subject of comment in this court. 
However, a considerable portion of the briefs of the respective parties is devoted 
to this question, and we deem it wise to express our views in regard thereto, not 
so much for the effect in the determination of the matter now before us (because 
practically there seems to be little difference between the law of New York and 
Maryland on this subject), but in order to avoid the ‘possible implication which 
might be made the basis of contention in future cases. 


[3] There can be no doubt that it is the settled law of this state that the locus 
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contractus is that place where the last act which makes the agreement a binding 
contract is performed. In Union Trust Co. of N. J. v. Knabe, 122 Md. 584, 89 A. 
1106, 1114, it was said: “A contract is made where the last act is done to make it 
a binding obligation upon the parties to it. Cromwell v. Royal Ins. Co., 49 Md. 
366, 33 Am. Rep. 258; Stevens v. Rasin Fertilizer Co., 87 Md. 679, 41 A. 116; Lat- 
robe v. Winans, 89 Md. 636, 43 A. 829; Expressman’s Ass’n v. Hurlock, 91 Md. 
585, 46 A. 957, 80 Am. St. Rep. 470; Northwestern Life Ins. Co. v. McCue, 223 
U. S. 234, 32 S. Ct. 220, 56 L. Ed. 419, 38 L. R. A. (N. S.) 57; Northampton Ins. 
Co. v. Tuttle, 40 N. J. Law, 476; Milliken v. Pratt, 125 Mass. 374, 28 Am. Rep. 
241; Irving Nat. Bank v. Ellis, 74 N. J. Law, 42, 64 A. 1071.” Fidelity Mutual Life 
Ass'n v. Ficklin, 74 Md. 172, 21 A. 680, 23 A. 197. The appellant cites sections 340, 
341, and 342, Conflict of Laws Restatement, Tentative Draft No. 4, as sustaining 
its contention; and while these statements are not binding upon us, yet we are 
inclined to give adequate weight to them in cases where they do not conflict with 
previous decisions of this court. The provisions cited are: “340. When an insur- 
ance policy becomes effective upon delivery by mail, the place of contracting is 
where the policy is mailed. 341. When an insurance policy becomes effective upon 
delivery and is sent by the company to its agent and by him delivered to the as- 
sured, the place of contracting is where it is thus delivered to the assured. 342. 
When an offer for an insurance contract is received by the company through a 
broker who acts for a client, and the policy is effective on delivery, the place of 
contracting is where the policy is delivered to the broker. (a) The broker may be 
an agent of both parties; but in receiving the policy from the company he is or- 
dinarily acting as agent of the assured rather than of the company.” The effect 
of these provisions, in our opinion, is not in conflict with the decisions of this 
court above cited, but rather in harmony therewith, and in no wise contradicts the 
statement made in Union Trust Co. v. Knabe, supra, that a contract is made where 
the last act is done to make a binding obligation upon the parties. The question 
really is as to the application of the rule to the facts of this case, that is to say, 
where was the last act performed which made the contract of insurance a binding 
obligation between the parties. 

[4-6] It is undoubtedly true that a broker may be the agent for both parties 
in respect to particular acts to be done in consummation of the contract of insur- 
ance. Here the delivery of the policy to the appellee, and the collecting or securing 
the payment of the premium, was the final act which put the contract in force. 
Roloson, or his company, was the agent of the appellee in soliciting the insurance, 
and his representations effecting the formation of the policy were, as stated, bind- 
ing upon the appellee; but for the purpose of delivering the policy and collecting 
the premiums for the use of the appellant he was as certainly its agent. This being 
true, and it being also true that the policy was delivered and the premium collected 
or secured in Maryland, in our opinion, it is a Maryland contract. In Stevens v. 
Rasin Fertilizer Co., supra, the decision turned upon the question of whether the 
policy of insurance was a Maryland or a Massachusetts contract. It was held to 
be the former. The facts of that case were practically identical with this case. 
The contract was one of fire insurance. The insured was a Baltimore corporation, 
which applied to a Baltimore broker for insurance. The Baltimore broker, in turn, 
applied to New York brokers, who secured the policy of insurance from a Massa- 
chusetts company located in Boston. The policy was written and executed by the 
company in Boston, and mailed to the New York brokers, who in turn by mail 
sent it to the Baltimore or originating broker. The Baltimore broker delivered it 
to the insured and collected the premium. Under these circumstances, it was de- 
termined to be a Maryland contract, because the act consummating the delivery of 
the policy and the collection of the premium, which took place in Maryland; and 
although the Baltimore broker was the agent of the insured in making the applica- 


tion, for the purpose of delivery of the policy and collection of the premium he 
was the agent of the Massachusetts company. 


[7] It being determined that the contract evidenced by the policy is a Maryland 
contract, we are next to consider whether it is such a contract as the rules of law 
applicable to marine insurance should govern in its inception and formation; or, 
in other words, is the validity of a fine-arts all-risk covered valued policy of in- 
surance to be determined by applying the rules of marine insurance, or should we 
apply the law as settled in respect to other insurance? We have been cited no de- 











780 The Insurance Law Journal, Vol. 76 [Apr., 1931 


cisions or other authority in which this question has been presented, and we have 
been able to find none. We will therefore treat it as a case of first impression, and 
we think its decision can be reached by ascertaining to which of the above stated 
classes of insurance this character of policy bears the closer analogy. It is a valued 
policy, which is usually characteristic of marine policies but is by no means con- 
fined to such insurance. It is entirely adaptable to other forms of insurance, and 
is found in fire, accident, and other policies; and, as above stated, simply means 
that the parties have agreed upon liquidated damage arising from loss by the peril 
insured against. A fine arts policy may be either an open or valued one, although 
the latter seems to be the preferable form, because the true value of the articles 
thus insured is at least very difficult of ascertainment, and is, after all, largely a 
question of opinion. The insured, in the application, gives his opinion as to value; 
and the company, by issuing the policy, accepts that value, thereby ratifying the 
opinion of the applicant, and agreeing that in case of loss the value stated in the 
policy shall be the amount recoverable, no more and no less. In all other respects, 
as gathered from the face of the policy, there is no material distinction between the 
conditions, agreements, and stipulations therein contained and those usually found 
in fire or accident policies. In May on Insurance (4th Ed.) vol. 1, § 30, the author, 
in discussing kinds of policies and dealing with insurance other than marine, point- 
ing out the distinction between an open and a valued policy, states: “The difference 
between them in point of effect is, that under an open policy, in case of loss, the 
insured must prove the true value of the property insured, while under a valued 
policy he need never do so, the sum agreed upon being taken as conclusive both 
at law and in equity, unless in cases of fraud, or of such excessive overvaluation 
as to raise a presumption of fraud. And the overvaluation, in the expressive 
language of Mr. Justice Yeates, (Miner v. Tagert, 3 Bin. [Pa.] 204) must be 
‘grossly enormous’ to admit of any dispute. The statement as to value of property 
insured is not a warranty but matter of opinion, which, if honestly entertained, 
does not vitiate the policy.” 

The appellant contends that a fine arts policy is analogous to a marine policy, 
in that the difficulties of verifying the truth of statements or representations made 
by the applicant are the same, and, further, that the contract is required to be 
promptly executed and without time necessary for investigation. We think this 
contention is erroneous. If we exclude the value put upon the article insured by 
the applicant, there is no other representation made which is not susceptible of 
investigation and verification to the same extent as in other forms of insurance. 
Neither do we think this form of insurance requires such haste in the execution 
of the contract as exists in marine risks, but here the company would lose no more 
by such delay as necessary for investigation than might be incident to a delay in 
executing other contracts of insurance, such as fire, etc. There is no more neces- 
sity for haste in insuring works of art than in insuring any other personal prop- 
erty, or buildings. The moral hazard, as affected by the person of the applicant, 
is no greater in one case than in the other, and is susceptible of ascertainment as 
quickly in one as the other. For the reasons given, we conclude that this form of 
policy is more analogous to insurance contracts other than marine, and should be 
governed by the rules applicable to this class of insurance contracts. 


By reason of the nature of the contract, as embodied in the particular form 
of policy herein considered (valued policy), the question is not one of how much 
the plaintiff should recover, but whether or not he is entitled to recover at all: 
because if the contract is a valid and enforceable one, the amount of recovery is 
fixed. So that the contention of the appellant must be, and is, that the contract as 
an entiretly is voided for certain specified reasons, and that the appellee, there- 
fore, is not entitled to recover anything. 

[8] The provision of the policy in respect to the avoidance of liability for mis- 
representation or concealment is: “This entire policy shall be void if the assured 
has concealed or misrepresented any material fact or circumstance concerning this 
insurance or the subject thereof.” It follows that by the express agreement 0! 
the parties, the policy is void only in case the fact misrepresented or concealed 1s 
material. The materiality of a misrepresentation or concealment is generally a 
question of fact to be found by the jury. Franklin Ins. Co. v. Coates, 14 Md. 299; 
Mutual Ins. Co. v. Deale, 18 Md. 26, 79 Am. Dec. 673; Columbian Ins. Co. v. Law- 
rence, 10 Pet. 507, 9 L. Ed. 512. There may be, however, cases where the falsity 
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or materiality is established by such clear, convincing, and uncontradicted evidence 
that it becomes the province and duty of the court to so declare as a matter of law. 
Metro. Life Ins. Co. v. Jennings, 130 Md. 625, 101 A. 608; Loving v. Mutual Life 
Ins. Co., 140 Md. 173, 117 A. 323; Stiegler v. Eureka Life Ins. Co., 146 Md. 629, 
127 A. 397. The evidence by which the alleged falsity and materiality is sought 
to be established is such as to make this case fall within the general rule; and we 
have no doubt that the falsity and materiality of the representations and conceal- 
ment relied upon to avoid the policy were properly left to the jury. The Roloson 
letter of September 22, 1927, constitutes the application; and there were no other 
representations. This application was voluntary, made on behalf of the appellee, 
not in the form of answers to questions submitted. The letter requests Ream, 
Wrightson & Co. to secure a binder for $75,000 “all risks cover on an original 
manuscript on sheepskin, ‘The Seven Books of Moses,’ consisting of eleven rolls”; 
and “for your general information as to the moral hazard,” the statements which 
followed in the letter were made. It is difficult to conceive that an insurance com- 
pany would execute a permanent valued policy of insurance in this amount, upon 
an application for a binder which contained no more information than the Roloson 
letter, without some further investigation; but such was done in this case. The 
company accepted the valuation on the manuscript as stated in the application for 
binder, wholly in disregard of its intrinsic or market value, and with no attempt on 
its part to further ascertain its true value. The appellant explains this by saying 
that when applications are received through reputable agencies, policies are issued 
without further investigation, because they are usually desired immediately, and 
any failure to deliver promptly would result in loss of business through the 
agency applying. The weight of authority seems to establish that the company is 
entitled to rely upon representations mz ide in the application for insurance; and in 
many forms of insurance, by the terms of the policy, the application is made a 
part of the contract. The information is usually in the form of answers to spe- 
cific questions propounded by the company. This rule is more strictly applied in 
cases where it is not reasonably possible, without defeating the purpose for which 


the insurance is sought, to inquire into the truth of the matters stated in the ap- 
plication, as illustrated by marine policies. It is argued by the appellant that the 
marine insurance rule should be applied in all cases where investigation is im- 
practicable. In our opinion, this would be injecting into insurance contracts an 
additional element of uncertainty, which is not warranted by authority. Under 
such a construction, there are innumerable circumstances which the company could 


claim made it impracticable to investigate. The application now before us, on its 
face, indicates that the information therein contained was intended as a lead for 
further investigation, rather than positive statements to be used as a basis for the 
issuing of the policy. The tone of the application and the language used is preg- 
nant with the suggestion that its purpose was to serve as a basis for further in- 
vestigation by the company. “From what we have been able to learn,” “we are 
told,” “it looks to be,” are not such expressions as would be used in making pos- 
itive statements of fact. The thing requested in the application was a binder; and 
while Roloson, for this purpose, was the agent of Mallick, the application would 
certainly convey to one of ordinary intelligence the knowledge that the statements 
therein contained were not answers to questions propounded to Mallick, but a vol4 
untary statement by Roloson as to information gained by him throughout the 
period of his acquaintanceship with Mallick, and which Roloson desired the 
company to use as a basis for obtaining such further information as he thought 
they might require. The appellant contends that there is contained in this applica- 
tion such misrepresentations and concealments as, under the terms of the policy 
would vitiate it. There is an important distinction between the effect of repre- 
ntations made in an application for insurance, contained in answers to questions 
Alagyteiee eae and information volunteered in a loosely written letter constituting 
the application. In the latter case the applicant is not presumed to know what in- 
formation the company deems material, and therefore may misrepresent or fail te 
sclose information which the company may desire; while in the first instance, 
b the very fact of asking questions, the insured is presumed to know that the 
mpany considers the answers material in determining whether the policy will 
written at all, or if written, at what rate, and therefore the information solicited 
the questions must be full and substantially true. 
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[9-11] “A representation is a statement incidental to the contract, relative to 
some fact having reference thereto, and upon the faith of which the contract is 
entered into. If false and material to the risk, the contract is avoided. Such false 
statement is termed in insurance a misrepresentation, which has been well defined 
to be the statement of something as fact which is untrue in fact, and which the 
insured states knowing it to be untrue, with the intent to deceive the insurers, or 
which he states positively as true without knowing it to be true, and which has a 
tendency to mislead, such fact in either case being material to the risk and adverse 
to the insurers. Daniels v. Hudson River Fire Ins. Co., 12 Cush. (Mass.) 416 [59 
Am. Dec. 192]; Campbell v. New England Mut. Life Ins. Co., 98 Mass. 381. A 
representation is not necessarily a part of the contract of insurance, or of its es- 
sence; but, as it is rather something collateral or preliminary, and in the nature of 
an inducement to it, it should in general, by some phraseology of the policy, be 
made part thereof. A false representation, unlike a false warranty, does not vitiate 
the contract or avoid the policy, unless it relates to a fact actually material, or 
clearly intended to be made material, by the agreement of the parties. Weil vy. 
New York L. Ins. Co. [47 La. Ann. 1405, 17 So. 853], 24 Ins. L. J. 641; Fowler v. 
Aetna F. Ins. Co. [6 Cow.] (N. Y.) [673], 16 Am. Dec. 460.” In Fidelity & Cas- 
ualty Co. v. Alpert (C. C. A.) 67 F. 460, it is held: 

“When the policy does not make the application a part of the contract and con- 
tains no warranty as to the truth of statements in the application, such statements 
will not defeat the policy unless both material and untrue, and the question is 
one of fact for the jury.” In Conn. Fire Ins. Co. v. Colorado Leasing Co., 50 
424, 116 P. 154, 156, Ann. Cas. 1912 C, 597, at pages 599-600, the policy provided 
that it should be void if the insured had concealed any material fact or circum- 
stance concerning the insurance or the subject thereof, or in case of any fraud by 
the insured touching any matter relating to the insurance or the subject thereof, 
whether before or after loss. It will be seen that the above provision is practically 
the same as contained in the policy now before us. In that case the court said: 
“The defendant claims that inasmuch as these matters, which it says were con- 
cealed, were material, the court should have instructed for it. The defendant lose; 
sight of a very important fact in this case, and that is that no inquiry was made 
of the plaintiff about the matters alleged to have been concealed, and that no written 
application was made for this insurance. ‘Concealment is the designed and inten- 
tional withholding of any fact, material to the risk, which the assured in honesty 
and good faith ought to communicate.’ Clark vy. Union. Mut. F. Ins. Co., 40 N. H. 
333, 77 Am. Dec. 721. So that a concealment involves, not only the materiality of 
the fact withheld and which ought to have been communicated, but also the design 
and intention of the insured in withholding it, and, of course, the condition in 
the policy must be construed in the light of this definition of a concealment with 
which it is concerned. If an inquiry is made about a material fact and that fact 
is not disclosed upon such inquiry, it is very likely that the person questioned in- 
tended to withhold it; but, if no inquiry is made, the intention to withhold the fact 
is not so plain. Hence the authorities make a distinction between cases where in- 
quiry is made and cases in which no inquiry is made. The rule is stated in Wood 
on Insurance, 388: ‘When no inquiries are made, the intention of the assured be- 
comes material, and, to avoid the policy, they must find, not only that the matter 
was material, but also that it was intentionally and fraudulently concealed.’ ” 
After citing cases in support of the rule thus stated, the court goes on: “It is thus 
seen that in the circumstances of this case it is not alone the materiality of the 
facts which were withheld that was to be found, but also whether or not the plain- 
tiff intentionally and fraudulently withheld them. The materiality of these facts 
was not fixed by any writing, as is often the case in insurance, but it must be 
drawn from circumstances. So also must the fraudulent intent of the insured be 
drawn. It is said in 1 May on Insurance, § 195, that, where the materiality is to 
be inferred from circumstances and not upon the construction of some writing, it 
is a question for the jury. How much more would the fraudulent intent of the in- 
sured in withholding these facts be for the jury? It was not for the court to say 
as a matter of law that the facts alleged to have been concealed were material, and 
that the insured had intentionally and fraudulently withheld them, and hence no 
error was committed in refusing to imstruct the jury to return a verdict for the 
defendant so far as such concealments were concerned.” In British Ins. Co. v. 
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Cummings, 113 Md. 350, 76 A. 571, 574, it is said: “Whether an alleged misrepre- 
sentation or concealment will avoid a policy of insurance depends upon its material- 
ity to the risk undertaken. * * * The alleged misrepresentation made in the ap- 
plication for the insurance is not a warranty, and, if proven to be untrue, does 
not avoid the policy, unless material to the risk assumed by the insurer, The bur- 
den of showing the falsity of this representation as well as its materiality is upon 
the defendant.” 

[12, 13] There is this further provision of the policy: “Any fraud or false 
swearing by the assured touching any matter relating to this insurance or the 
subject thereof, whether before or after loss, shall vitiate the policy.” And it is 
contended that there has been such fraud or false swearing as would bring about 
that result. The burden is upon the company to establish the fact of fraud or 
false swearing, and, like misrepresentation or concealment, is generally a jury 
question. Certainly it is such in this case, because if fraud or false swearing be 
established as a fact, it must be gathered from conflicting and contradictory testi- 
mony, or inferences drawn therefrom. The facts and circumstances of this case 
do not present such a one as would justify the court in finding, as a matter of law 
that there had been established any of the defenses relied upon by the appellant 
to avoid the policy; and we expressly refrain from indicating any opinion as to the 
establishment of fraud, false swearing, misrepresentation, or concealment, but hold 
that under the facts and circumstances, as disclosed by this record, those questions 
were properly submitted to the jury. 

In view of the great number of prayers offered, and an unusually large num- 
ber granted, we deem it not inappropriate to say that such practice may result in 
defeating the only legitimate and proper purpose of instructions on the law, name- 
ly, to advise the jury as to what the law is, governing the facts to be established 
by them. It can easily be seen that the jury may be confused and misled by the 
mere number and length of prayers, even though they correctly state the law. 
Such practice has a tendency to induce a jury to disregard the prayers and decide 
the case without regard to the court’s instructions. 

We find no error in the ruling on the prayers. 


We have carefully examined the exceptions to evidence, but find nothing in 
these rulings which would warrant a reversal. 
Judgment affirmed, with costs. 


HART vy. AUTOMOBILE INS. CO. OF HARTFORD, CONN., et al. 
Supreme Court, Trial Term, New York County. Dec. 2, 1930. 
246 New York Supplement 586. 
1. INSURANCE. 

Limitation provision of original marine policy /eld incorporated in marine 
insurance certificate. 

The marine certificate of insurance provided that it represented and 
took place of policy and conveyed all rights of original policy holder for 
purpose of collecting any loss or claim as fully as if property were covered 
by a special policy direct through holder of certificate, and free from any 
liability for unpaid premiums. 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 

2. INSURANCE. 

Marine insurance certificate held not independent insurance contract, but rather 
assignment pro tanto by holder of policy of rights thereunder. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

Action by David Hart against the Automobile Insurance Company of Hart- 
ford, Conn., and another. 

Verdict directed for defendants to extent indicated in opinion. 

Multer & Multer, of New York City (A. J. Multer, of New York City, of 
counsel), for plaintiff. 

Bigham, Englar, Jones & Houston, of New York City, (Arthur W. Clement 
and Henry J. Bogatko, both of New York City, of counsel), for defendant Au- 
tomobile Ins. Co. 

Arthur Frank, of New York City, for defendant Martin H. Smith Co. 

UNTERMEYER, J. 
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[1, 2] The evidence establishes that the merchandise which is the subject of 
this litigation was not delivered at the plaintiff's warehouse in Calcutta. It must 
therefore not have been shipped by Martin H. Smith Company or have been lost 
in transit. It is conclusively proven, however, that the merchandise was packed 
and shipped by Martin H. Smith Company, and I therefore conclude that it was 
stolen in transit, notwithstanding that the cases arrived in apparently untouched 
condition. It may be that the larceny was committed at sea, where there was time 
and opportunity to open and repack the cases without leaving visible evidence of 
the occurrence. Under those circumstances, the defendant insurance company 
would be liable for the loss of the action had been instituted within the period of 
one year specified in the policy. Not having been instituted within the year, I am 
of the opinion that the action cannot be maintained. In this respect the decision in 
Royster Guano Co. v. Globe & Rutgers Fire Ins. Co., 252 N. Y. 75, 78, 168 N. E. 
834, 835, is saalaiatiiaes here. There, as here, the action was brought by the holder 
of a certificate as distinguished from the holder of the policy. There, also the 
certificate contained the provision that “this certificate represents and takes 
the place of the policy and conveys all the rights of the original policy holder (for 
the purpose of collecting any loss or claim), as fully as if the property were cover- 
ed by a special policy direct through the holder of this certificate, and free from 
any liability for unpaid premiums. 

It was held, however, as it must be held here, that the certificate incorporates 
the conditions of the policy under which it is issued and to which it refers. The 
certificate is merely a declaration by the insurance company that the merchandise 
is insured “under Policy No. 503957,” and that it “conveys all the rights of the 
original policy holder” to the holder of the certificate. It does not constitute a 
separate and independent contract of insurance between the insurer and the holder 
of the certificate, but is rather in the nature of an assignment, pro tanto, by the 
holder of the policy of his rights thereunder impressed with whatever limitations 
may exist, except “any liability for unpaid premiums.” The plaintiff, therefore, ac- 
quired the certificate subject to all the conditions of the policy, including the 
provision that suit for any loss sustained must be instituted within one year. 
3randyce v. Globe & Rutgers Fire Ins. Co., 252 N. Y. 69, 168 N. E. 832. The de- 
cision in De Monchy v. Phoenix Insurance Co., 44 Times L. Rep. 364, to the con- 
trary, has not been accepted as the law in this state. See Royster Guano Co. v 
Globe & Rutgers Fire Insurance Co., supra, pages 78, 79 of 252 N. Y., 168 N. 
834; also New York & Oriental S. S. Co. v. Automobile Insurance Co. (D. C.) 
32 F.(2d) 310, page 312. 

Before trial the plaintiff served notice on the defendants requiring them to 
admit certain facts material to the case under sections 322 and 323 of the Civil 
Practice Act. The defendant Martin H. Smith Company complied in most respects 
concerning such of the facts as related to its participation in the transaction, but 
the defendant insurance company did not comply. Certain of the facts, however, 
which this defendant was called upon to admit related to matters of which it is 
probable it had no knowledge, and therefore, in my opinion, it should only be sub- 
jected to one-half of the expense, amounting to $36, involved in the taking of the 
depositions in Calcutta. 

I accordingly direct a verdict in favor of the defendants, with costs, except 
for one-half of the expenditures, amounting to $36, incurred by the plaintiff in 
establishing facts which the defendant insurance company declined to admit, and 


judgment for which is hereby directed in favor of the plaintiff and against the 
defendant insurance company. 


ETTLINGER v. IMPORTERS’ & EXPORTERS’ INS. CO. OF NEW YORK 
Supreme Court, Appellate Term, First Department. Jan. 8, 1931. 
247 New York Supplement 260. 
INSURANCE. 


Removable dental bridges lost from insured’s desk drawer held “personal 
effects usually carried by tourists and travelers” within tourist policy. 

The policy insured against loss or damage from any cause whatever, 
with certain exceptions, in all situations wherever property may be any- 
where in world except on premises of a permanent residence of assured or 
while in permanent storage and covered “personal effects usually carried 
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by tourists and travelers, including personal jewelry and/or personal furs, 
belonging to and used or worn by the assured.” Words “personal effects” 
are used to designate articles associated with person, as property having 
more or less intimate relation to person of possessor; “effects” meaning 
movable or chattel property of any kind. 
(For other cases, see Insurance, Dec. Dig. § 425.) 
2. INSURANCE. | 
In tourist policy, words “usually carried by tourists and travelers” mean 
usually carried by such tourists and travelers as own them. — 

In this connection, the words “usually carried by tourists and travelers” 
are not limited to such articles as most tourists and travelers carry, but 
are designed to cover such personal effects as a man who owns them would 
carry with him while touring or traveling. 

(For other cases, see Insurance, Dec. Dig. § 425.) 
3. INSURANCE. ; " 

Removable dental bridges lost from insured’s office desk drawer held such 
personal effects as are “used or worn by the assured” within tourist policy. 

(For other cases, see Insurance, Dec. Dig. § 425.) 
4. INSURANCE. 


Guide to proper construction of tourist policy is reasonable expectation and 
purpose of ordinary business man when making ordinary business contract. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


Appeal from Municipal Court, Borough of Manhattan, Sixth District. 

Action by Samuel L. Ettlinger against the Importers’ & Exporters’ Insurance 
Company of New York. From a judgment of the Municipal Court for defendant 
(138 Misc. Rep. 9, 245 N. Y. S. 145), plaintiff appeals. 

Reversed, and limited new trial ordered. 

Argued December term, 1930, before Lydon, Peters, and Frankenthaler, JJ. 

G. Eichhorn, of New York City (I. Maurice Wormser, of New York City, of 
counsel), for appellant. 

Davies, Auerbach & Cornell, of New York City (M. A. Schenck and W. J. 
Walker, both of New York City, of counsel), for respondent. 

FRANKENTHALER, J. 

The plaintiff, during the month of January, 1930, had two removable bridges 
in a desk drawer in his office. These bridges disappeared during that month in 
an unknown manner and were never found. The only question presented is 
whether they come within the articles covered by the defendant’s policy. 

The policy is entitled “All Risks Personal Effects Floater,” and insures the 
plaintiff for the year commencing April 15, 1929, against loss or damage from any 
cause whatsoever (with certain exceptions which do not apply here) occurring 
“in all situations wherever property may be anywhere in the world except while 
on the premises of a permanent residence of the assured or while in permanent 
storage.” If the bridges are within the classes of property covered by the policy, 
the insurance company would concededly be liable for their disappearance from a 
desk drawer in plaintiff’s place of business. 

The policy covers “personal effects usually carried by tourists and travelers, 
including personal jewelry and/or personal furs, belonging to and used or worn 
by the assured and/or members of his or her family, permanently residing with 
the assured.” 

The following paragraph of the policy especially excludes such articles as au- 
tomobiles or other conveyances, money and securities, household furniture, auto- 
mobile robes and equipment, salesmen’s samples, merchandise, theatrical prop- 
erty, etc. This exclusion clause contains no item which could possibly embrace the 
removable bridges. 

[1] The question to be determined is whether the removable bridges are “per- 
sonal effects usually carried by tourists and travelers * * * belonging to and used 
or worn by the assured.” 


It seems to me that the bridges are “personal effects.” “Personal effects” has 
been defined as “a phrase used to designate articles associated with the person (30 
Cye. 1531) ; as “property having a more or less intimate relation to the person of 
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the possessor” (48 C. J. 1046); and “effects” as “movable or chattel property of 
any kind” (Standard Dictionary). There can be little question but that removable 
bridges are essential personal articles having a more or less intimate relation to 
the person of their possessor. The defendant-respondent argues that they are to 
be treated as part of the anatomy of their possessor. This might be so while 
they were in place in the mouth of their possessor, but I cannot agree that they 
are part of their owner’s anatomy while they lie in the drawer of a desk in his 
office. 

[2] The next question is whether removable bridges are “usually carried by 
tourists and travelers.” It is, of course, impossible to ascertain the percentage of 
tourists and travelers who have removable bridges with them. As the great ma- 
jority of tourists and travelers are probably people well along in years, it is quite 
possible that most of them have removable bridges. However, regardless of 
whether or not this be so, it seems to me that the words “usually carried by tour- 
ists and travelers” do not necessarily apply only to such articles as most tourists 
and travelers carry. In my opinion, the words “usually carried by tourists and tra- 
velers” mean merely that the personal effects are to be of the kind usually carried 
by such tourists and travelers as own them. In other words, the policy is designed 
to cover such personal effects as a man who owned them would carry with him 
while touring or traveling. 

A reading of the exclusion clause seems to me to confirm this view, for it 
covers such articles as automobiles and household furniture. Evidently the insur- 
ance company thought that such articles might be covered by the policy if they 
were not expressly excluded. Yet, certainly, automobiles and household furniture 
are not carried by a mz jority of tourists and travelers, but rather by a great 
minority. 4 

[3] The final question is whether the removable bridges are “used or worn 
by the assured.” In my opinion, they are certainly used by the assured even if it 
may not be said that they are worn by him. 

[4] Bearing in mind that the guide to the proper construction of the policy is 
“The reasonable expectation and purpose of the ordinary business man when mak- 
ing an ordinary business contract” (Silverstein v. Metropolitan Life Ins. Co., 254 N, 
Y. 81, at page 84, 171 N. E. 914, 915), it seems to me that the court below erred in 
holding that no cause of action upon the policy had been established. In my view of 
the case the ordinary individual taking out a policy like the one here involved would, 
if he happened to own removable bridges, reasonably expect and contemplate that, 
if they were lost while they were in his baggage or elsewhere than in his mouth, 
he would be covered by the policy. 

Judgment reversed, with $30 costs to the appellant, and a new trial ordered, 
limited to the assessment of plaintiff's damagés. All concur. 
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PILOT LIFE INS. CO. OF GREENSBORO, N. C. v. HAWKINS. 6 Div. 717. 
Supreme Court of Alabama. Jan. 15, 1931. 
131 Southern Reporter 889. 
1. INSURANCE. 


In action on accident policy, question of nonpayment of premiums /eld for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

3. INSURANCE. ; 

Receipts for premiums on accident policy veld prima facie evidence of pay- 
ment, which could be explained or denied (Code 1923, § 7660). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4. INSURANCE. 

After issuance and delivery of accident policy, insurer has burden of showing 
nonpayment of subsequent premiums. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

5. INSURANCE. 
In action on accident policy, introduction of policy makes out prima facie case. 
(For other cases, see Insurance, Dec. Dig. § 665[1].) 

6. INSURANCE. 

Where authority of insurer’s agent was in parol, it was competent, as tending 
to show that the insured had actually paid the premiums, to ask agent whether 
it was his custom to deliver receipts for premiums on policy before receiving 
money. 

(For other cases, see Insurance, Dec. Dig. § 654%.) 

7. INSURANCE. 

Permitting insurer’s agent, whose authority rested in parol, to testify that he 
received first premium on accident policy and reported to insurer in his regular 
remittance d/ield not error. 

(For other cases, see Insurance, Dec. Dig. § 654%.) 

8. INSURANCE. 

Agent’s testimony that he had 60 days in which to remit premiums held 
admissible as explanatory of evidence regarding agent’s reports and regular remit- 
tance of premiums to insurer. 

(For other cases, see Insurance, Dec. Dig. § 654%.) 

9. INSURANCE. 

Agent’s testimony that he had authority to take premiums at time insured 
was killed eld admissible as explanatory of evidence regarding agent’s remittance 
of premiums to insurer. 

(For other cases, see Insurance, Dec. Dig. § 654%.) 

Appeal from Circuit Court, Jefferson County; C. B. Smith, Judge. 

Action on a policy of accident insurance by Lucile Hawkins against the 
Pilot Life Insurance Company of Greensboro, N. C. From a judgment for 
plaintiff, defendant appeals. 

Affirmed. 

H. H. Grooms and Coleman, Coleman, Spain & Stewart, all of Birmingham, 
for appellant. 

Crampton Harris and Frank W. Smith, both of Birmingham, for appellee. 

THoMas, J. 


The suit was upon a policy of insurance that was for a term of one year 
from January 26, 1927, and provided for extension from year to year for the same 
premium. The verdict was for plaintiff, and questions now assigned were 
embraced in motion for new trial that was overruled. 


The question at issue arose from the contention of defendant that the policy 
was not of force for failure of payment of premium due January, 1928. The 
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controverted question of fact was the payment vel non of the January install- 
ment of premium of $10. 

The defendant’s answers to interrogatories denied that the premium for 
January, 1927, and that for January, 1928, had been paid. Its agent on the trial 
admitted that on January 26, 1927, assured paid the premiums due, and by such 
agent he was given the company’s receipt that was in evidence; and that such 
fact and payment were duly reported by said general agent to defendant company. 

The insistence was first made that, if mistaken in fact, the first premium 
was not paid; that “this policy was never in full force and effect for the reason 
that no part of the premium has ever been paid on the policy”; that the “policy 
was never cancelled for the reason that there was nothing to cancel. The policy 
was never in force and effect.” And thereafter at the trial the insistence of 
nonliability was nonpayment of the second premium due in January, 1928. There 
was offered in evidence a check for $10 dated March 24, 1928, and returned by 
the bank after the death of deceased with the notation thereon “account closed”; 
the assured was killed on March 25, 1928. There was evidence that on the last- 
stated date there were not sufficient funds in the bank to pay the check. As 
to the real effect and purpose of the deceased and payee of the check, it was 
contended by plaintiff that said check was not for premiums on the policy, but 
was for an individual transaction between the parties; that said premium was 
paid in January theretofore and evidenced by the company’s receipt to that effect, 
which receipt is before us. The contention of defendant was that it was for 
the belated payment of the January premium. 

Plaintiff testified that she received that receipt, in January, 1928, from the 
husband-assured, and that he came to his death by accident in March. The 
witness, theretofore defendant’s general agent, testified that the receipt was 
not delivered until in March “on the acceptance of the cash or check which I 
(he) would consider the same as cash.” The check was cashed by the payee at 
“Lonto’s Café, Gulas Bros.” 

[1] The direct conflicts in evidence and reasonable tendencies thereof made 
a jury question. McMillan v. Aiken, 205 Ala. 35, 40, 88 So. 135. 

The learned trial court so ruled, and properly instructed the jury without 
exception being reserved to the statement that “the question has boiled down 


* * * to whether or not this colored Doctor * * * paid that premium or whether 
he did not.” 


[2] To advert to the evidence, it will be noted that there is an admission 
against interest by the defendant in the home office’s letter in evidence of date 
of May 4, 1928. If this premium had not been paid within the period of grace, 
it is insisted that the company would not have considered assured a policyholder, 
and would not have advised of the termination of its contract or general agency 
with the agent named, and advised that all payments thereafter be made direct 
to the general office. In the admission of that letter in evidence, as a tendency 
of admission against interest and as illustrating its former relations with that 
agent, there was no error. It will be unnecessary to detail the testimony of 
said former agent as a witness, or that of plaintiff. It was the subject of 
consideration by the jury having the witness before them. 


[3-5] It is established that receipts for money are prima facie evidence of 
payment, and may be explained or denied, Code, § 7660; Wye Shipping Co., Ltd., 
v. Hunter, Benn & Co., 211 Ala. 326, 100 So. 475; Gravlee v. Lamkin, 120 Ala. 210, 
24 So. 756; that the insurer has the burden of showing nonpayment of subsequent 
premiums after issue and delivery of policy, and the introduction of the policy 
makes out a prima facie case, Commonwealth Life Ins. Co. v. Barr, 218 Ala. 505, 
119 So. 11. The evidence presented a conflict. Jones v. Bell, 201 Ala. 336, 77 So. 
998. The previous receipts are in evidence; the burden of proof going forward 
was upon defendant. 

[6] The authority of agent Hawkins being in parol so far as this evidence 
shows, it was competent to ask him “whether or not it was your (his) custom 
and practice to deliver receipts before you (he) got the money.” Roberts & 
Sons v. Williams, 198 Ala. 290, 73 So. 502. It was, however, a proper cross- 
examination of the witness, having testified that he did not get the premium 
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in money at the time of delivery of the receipt. It was merely testing the 
recollection and credibility of the witness before the jury. 

[7-9] There was no error in allowing witness Hawkins to testify as agent 
that he received the first premium of $10 and reported to the company in his 
regular remittance, saying, without objection: “I had 60 days in which I could 
keep the receipt.” He was then asked: “Well, any time within 60 days that 
you sent in the money they would take it, is that right?” The defendant objected 
on the ground that it was incompetent, irrelevant, immaterial, and illegal. 

The court overruled the objection, to which action of the court the defendant 
then and there duly reserved an exception. 

The witness answered: “Yes. * * * Any time within 60 days. This policy 
started on the 26th day of January. The man was killed within that 60 days.” 

Witness was then asked if “during that time, the time he was killed in,” he 
“still had authority to take the money.” To which he replied: “Yes.” 

These objections are without merit. This testimony explained the evidence 
theretofore given as to his reports and regular remittance of premiums collected 
or that may be collected on policies. This was no effort to vary the terms of 
the policy. Moreover, the witness had just testified to the same matter and was 
properly cross-examined as to it. And there was a provision in the policy to the 
effect that “subsequent acceptance of a premium by the company or by any of 
its duly authorized agents shall re-instate the policy, but only to cover loss result- 
ing from accidental injury thereafter sustained.” There was no error in cross- 
examination of said witness. 

When. the oral charge is considered as a whole, there is no reversible error 
in the parts to which exception was reserved. And we have indicated there was 
no error in overruling defendant’s motion for a new trial. 

As to the ruling on the motion, it may be said that it.was and is the con- 
tention of appellee that the premium was paid in January, the receipt in evidence 
duly delivered to assured, and that he gave it to appellee at that time. This 
fact was denied by the former agent of assured, who testified he never delivered 
receipts unless he received the money therefor. The check in question was 
brought into the case by way of defense, as tending to show the transaction was 
that of an attempted and belated payment by check that was not presented until 
atter assured’s death, and was not paid. This original evidence is before us, 
and the jury were well warranted in believing that words “General Agent” were 
added in different writing and ink, and that a personal transaction was thus 
sought to be changed or made equivocal. The fact, however, was for the jury 
who saw and heard the evidence. 


Several decisions in insurance cases are cited on the question of overcoming 
prima facie proof. In Batson vy. Fidelity Mut. Life Ins. Co., 155 Ala. 265, 46 So. 
578, 130 Am. St. Rep. 21, the plaintiff admitted that the first premium had not 
been paid as required by the terms of the contract. And in Commonwealth Life 
Ins. Co. v. Barr, 218 Ala. 505, 119 So. 11, it was declared in action on policy 
containing no acknowledgment of receipt of first premium, but reciting the 
consideration of the policy as payment of the initial premium at the time of 
delivery, that uncontroverted evidence of nonpayment of premium rebutting 
presumption of payment raised by the policy required the affirmative charge with 
hypothesis; that is, when facts appear by clear and uncontroverted evidence, 
leaving no ground for reasonable inference to the contrary, that the first prem- 
ium had not been paid. In that case, the plaintiff held no receipt for the 
initial payment, the policy did not acknowledge payment, and plaintiff offered 
no evidence of payment, as was the fact in the instant case. 

The jury were told that only two persons were present when premiums were 
paid, or attempted to be paid—assured and the agent. The tendencies of contra- 
diction of the agent’s testimony of nonpayment come from the receipt in evidence, 
the testimony of assured’s wife that it was delivered to her in January by assured, 
the evidence of the addition of the words “General Agent” in the check of date 
of March 24, the indorsement thereon, and collection in cash from the café, and 
the admission of that agent that he never delivered the company’s receipts with- 
out collection of the premiums. These were such contrary tendencies of evidence 
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that made jury questions, and we will not disturb the ruling of the trial court in 
overruling the motion for new trial. 
Affirmed. 


Anderson, C. J., and Sayre and Brown, JJ., concur. 


PACIFIC MUT. LIFE | INS. CO. v. WARE. No. 35. 
Supreme Court of Arkansas. Dec. 8, 1930. 
33 Southwestern Reporter (2d) 46. 
1. INSURANCE. 
In action on an accident policy, instruction defining term “accidental” held not 
erroneous and could not have been prejudicial. 

The instruction stated that term “accidental” was used in ordinary 
popular sense as meaning happening by chance, unexpectedly taking place, 
and that if deceased came to death as result of accidental means “as defined 
to you” verdict should be for plaintiff. The term “accidental” was also 
defined in other correct instructions. 


(For other cases, see Insurance, Dec. Dig. § 669[11].) 


Appeal from Circuit Court, Monroe County; W. J. Waggoner, Judge. 

Action by Hazel Ware against the Pacific Mutual Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

This appeal is prosecuted to reverse a judgment on an accident policy against 
appellant company recovered by the appellee. 

The policy was issued for $2,000 on the life of Ony Ware, with Hazel Ware, 
appellee, the wife of the insured, beneficiary therein, insuring him from loss of 
life through external, violent, and accidental means. 

The insured, Ony Ware, was shot and killed by B. T. Newman, his business 
partner, at Brinkley, Ark., on December 22, 1928. At the beginning! of the trial 
Mr. Archie House, one of the attorneys for the appellant insurance company, 
stated: 

“Before Mr. Newman takes the stand, we admit that policy No. 440,904, issued 
to Ony Ware on the 21st day of October, 1923, his wife named as beneficiary, 
was in force at the time Ony Ware was killéd by a pistol shot fired by one, B. T 
Newman, and that the deceased met his death as the result of violent and external 
means and the presumption is that it was accidental.” 

The defendant, appellant, thereupon assumed the burden of proof and asked 
for and was granted the right to open and close the case. 


It appears from the record that Newman and the deceased were partners in 
business as contractors and builders, Ware, the deceased, procuring the contracts 
for the firm, arranging to buy the supplies, and collecting the moneys for the con- 
struction work, which was done under the supervision of Newman, and Mrs. Hazel 
Ware kept the accounts for the firm. Newman had become incensed at the conduct 
of Ware in making collections and expending the money for some of his own 
insurance and neglecting to provide money for the payroll coming due. The parties 
had been very friendly and had been rooming together at Mrs. Smith’s boarding 
house in Brinkley, where some work was under construction. Shortly before the 
killing, Newman had requested Mrs. Smith to provide him with a separate room, 
which was done. On the day of the killing, Newman made other threats about he 
would get Ware and armed himself with a pistol, had one of his oldest employees 
in point of service phone to ascertain whether Ware was remaining in Little Rock 
or would return to Brinkley, and finding that he was on his way back did not go 
to Little Rock in accordance with his expressed intention at the time of making 
the threats. Upon Ware’s return he went down to the office of the lumber com- 
pany, the firm with whom they dealt, and Newman shortly appeared, still armed, and 
invited Ware into the little private office of the general office, saying he wanted 
to discuss some matters with him. Shortly thereafter they became engaged in a 
fight and Newman shot Ware three times, killing him. No one was in the room 
except the participants in the difficulty. 

Newman stated that Ware had attacked him upon being charged with his 
conduct about the wrongful expenditure of the money collected; that they had 
fist fight, and then Ware “grabbed” a scale weight from the desk and struck him, 
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knocking him almost down, whereupon he shot him with a pistol in his necessary 
self-defense. 

Some witnesses testified that there was no scale weight in evidence and none 
about the body of Ware when they went into the room where Ware’s body was 
found upon the floor immediately after the shooting. Ware was unarmed, although 
he had a sawed-off shotgun in his car, where it was usually carried, and known 
by Newman to be carried, and a few shotgun shells in the pocket of his hunting 
coat, which he was wearing when shot. 

Newman denied that he had been drinking for a week before the difficulty 
or on the morning of it, although several witnesses testified that such was the 
case, and expressly denied that he armed himself before going to meet Ware 
anticipating any difficulty, admitting that he buckled the pistol belt or strapped the 
pistol around him, but saying he only carried the pistol because he could not get it 
in his grip when he contemplated going to Little Rock that morning. 

Appellant objected to the introduction of the testimony of Mrs. Hazel Ware 
that she had two children and was at the time of the trial employed in the state 
educational department at Little Rock. 

Newman, in making his statement to the jury, testified that he had nine people 
dependent upon him. 

The court instructed the jury giving, among others, instruction No. 3, over 
appellant’s objection, as follows: 

“You are instructed that the term accidental as used in this policy in its or- 
dinary popular sense as meaning happening by chance, unexpectingly taking place. 
‘Not according to the usual course of things or not as expected’ and if you find 
in this case that the deceased, Ony Ware came to his death as a result of accidental 
means as defined to you, your verdict should be for the plaintiff.” 

The court also gave instructions Nos. 1 and 2 defining the conditions under 
which the killing would be accidental according to whether the jury found the 
killing was intentional but not justified, and an instruction on its own motion to 
life effect. These instructions, while objected to, are now conceded to be correct. 
Objection was also made to the argument of one of appellee’s attorneys as im- 
proper. ‘The jury returned a verdict for appellee for the amount of the policy, and 
from the judgment the appeal is prosecuted. 

Bogle & Sharp, of Brinkley, and Rose, Hemingway, Cantrell & Loughborough, 
of Little Rock, for appellant. 

Lee & Moore, of Clarendon, and Guy E. Williams and O. E. Williams, both 
of Lonoke, for appellee. 

Kirpy, J. (after stating the facts). 

[1] Appellant insists that the court erred in giving said instruction No. 3, but 
concedes that the law was properly declared in requested instructions Nos. 1 and 
2 given by the court applying the principles of law to the case made. 

In Mutual Benefit Health & Accident Ass’n v. Tilley, 176 Ark. 528, 3 S. W. 
(2d) 320, 322, the court, in an action by the administrator of the insured to recover 
on an accident policy for the death of the insured, who was shot by his wife, the 
beneficiary under the policy, where the jury found the killing was intentional but 
not justified, held that the killing was “accidental” within the meaning of the 
policy, saying: 

“Appellant insists that the killing, while intentional, was justified, and insists 
that there can be no recovery, and the following cases are cited in support of that 
contention. [Citing cases]. 

“In reply to this contention, it may be said that the jury has found, under the 
instructions referred to above, that the killing was intentional but not justified. 
This being true, the killing was ‘accidental’ within the meaning of the language 
employed in the policy sued on.” 

The instruction No. 3, complained of, is in no wise contradictory of the in- 
structions that correctly declared the law as applicable to the proven facts, and 
is not, therefore, erroneous, and could not have been prejudicial, since it was not 
an incorrect definition of the term “accidental,” and in any event the jury was not 
limited to the term as defined therein; the court saying: “If you find that the 
deceased, Ony Ware, came to his death as a result of accidental means as defined 
tc you,” did not limit the definition to the particular instruction, having defined 
“accidental” also in the other correct instructions. It did not leave out any element 
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necessary to be shown before a judgment could be rendered against the appellant 
not, as already said, limiting the definition to the particular instruction. The jury 
could well have found from the testimony that Newman, having become angered 
at the conduct of the insured, armed himself, continuing to make threats of getting 
even or of destroying him, sought the deceased, ‘invited him into a small room 
away from the presence of others, assaulted and finally killed him without any 
justification; or that Newman provoked deceased into assaulting him, voluntarily 
engaged in the fight, and without any effort to retire or withdraw therefrom shot 
and killed the deceased without the right to do so in self-defense. 

[2] Appellant’s contention that the court erred in the admission of the tes- 
timony, the answer oi appellee, stating she had two children and was employed 
in the state educational department, could not have been prejudicial even if er- 
roneous. There was no question in the case about what amount the recovery should 
be, if a recovery was had. It could not have resulted in any event in increasing 
the amount of the recovery, which was limited by the amount of the policy. The 
chief witness for appellant had stated in his testimony that he had a family of 
nine people dependent upon him and apparently as some mitigation for his he- 
coming enraged at the conduct of his partner and accentuated evidently the feeling 
aroused against him because of his conduct complained of, and the statement could 
be regarded as invited error, even if it were held to be error. 

[3] The alleged improper argument of counsel for appellee complained of is 
without merit. It was an expression only of surprise at the manner of appellant’s 
conduct of the trial of the case, but his opinion thereof without reciting any facts 
or incidents of the trial that caused such opinion to be held and expressed, and 
could not have been erroneous. Counsel made no statement of any facts outside 
the record, nor of any particular facts as shown by the record upon which his 
expression of surprise was based or founded, and the jury could not have been 
impressed with any other view than that it was but an expression of his opinion on 
the case and the manner of developing it and was entitled to weight only as it was 
warranted by the facts in the trial. It was but an argument and not outside the 
right of counsel in making an argument of the case to the jury, and no error was 
committed in the making of such statement. 

Upon a careful consideration of the whole case, we do not find any prejudicial 
error in the record, and the judgment is accordingly affirmed. 


LUTZ’S ADM’R v. INTER-SOUTHERN LIFE INS. CO. 


Court of Appeals of Kentucky. Dec. 5, 1930. 
33 Southwestern Reporter (2d) 20. 


1. INSURANCE. ; 

Death by falling out of automobile, even if due to defective door lock, held 
not caused by “disablement” of automobile. 

Tust before automobile stopped because street was blocked by freight 
train, insured dropped cigar he was smoking and began to search for it on 
bottom of car and seat. After starting forward again, driver discovered 
that automobile door was open and that insured had fallen out. Insurance 
policy involved required that death must be affected by external, violent, 
and accidental means brought about “by the wrecking or disablement of any 
automobile * * * in which the insured is riding * * * or by being accident- 
ally thrown from such wrecked or disabled automobile.” 

(For other cases, see Insurance, Dec. Dig. § 452.) 

2. INSURANCE. 

“Disablement,” in accident policy, was intended to provide indemnity for injury 
to occupant in accident not completely wrecking automobile, but merely disabling 
part thereof. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Appeal from Circuit Court, Jefferson County, Common Pleas, Fourth Division. 

Action by Frank Reiss, administrator of C. R. Lutz, deceased, against Inter- 
Southern Life Insurance Company. Judgment for defendant, and _ plaintiff ap- 
peals. 

Affirmed. 

M. Joseph Schmitt, of Louisville, for appellant. 





cc.] Lutz's Adm’r. v. Inter-Southern Life Ins. Co. 


Woodward, Hamilton & Hobson, of Louisville, for appelle. 

Tuomas, C. J. 

Prior to his death occurring at a late hour on June 14, 1927, Charles R. Lutz 
held a limited accident policy issued to him by the appellee and defendant below, 
Inter-Southern Life Insurance Company, by which it for the exacted consideration. 
agreed, among other things, to pay to his administrator $2,500 if his death resulted 
“directly, independently, and exclusively of all other causes * * * effected solely 
through external violent and accidental means and sustained by the insured: * * * 
(A) By the wrecking or disablement of any automobile or motor driven car 
(Motorcycles and Railway Cycle Cars Excepted) or horse-drawn vehicle not ply- 
ing for public hire in which the insured is riding or driving or by being accidentally 
thrown from such wrecked or disabled automobile or vehicle.” (Our emphasis.) 

The death of the insured was produced in this way and manner: He owned a 
camp or summer house on the Ohio river about twelve miles west from the city of 
Louisville, and on the day referred to he and his friend, Harry Highee, drove to it 
in a one-seated coupe, which was comparatively new, and was the property of 
the Clifton Lumber & Coal Company, for which both the deceased and Higbee 
worked, and both of them had theretofore used it in discharging their duties to 
the company. Near 10 o’clock p. m., the two left the camp on their return to their 
homes in the city, and while traveling east on Broadway street at a point where it 
is crossed by Thirty-First street a long freight train was crossing on a railroad 
track located at that point and the gates for the blocking of the street were down 
and the automobile stopped. Some few automobiles were in front of it, and when 
the train passed and the gates began to raise, the waiting automobiles started up 
and Mr. Highee, who was on the left side at the wheel, likewise slowly started the 
one he was driving. Just before stopping at that place for the train to pass, the 
deceased dropped a cigar that he was smoking and began to search the bottom of 
the car as well as the seat upon which he was sitting to find it. The end of seat 
extended out partly over the door space, and the door shutter swung on hinges 
attached to the front end of the automobile, making the latch located above a part 
of the end of the seat occupied by deceased. The last time Mr. Higbee noticed 
him, which was immediately before starting, he was stooped over and apparently 
endeavoring to locate the lost cigar between the door shutter and the end of the 
seat; but Mr. Highbee’s attention was directed in front for manifest reasons, and 
as he started forward he heard a sound and looked and discovered that the door 
to the automobile on the side where the deceased was riding was opened and he 
was out of the car. Immediate investigation developed that he had fallen on the 
pavement and injured himself in such a manner as to produce his death within a 
short time thereafter. 

The appellant and plaintiff below, Frank Reiss, qualified as his administrator 
and brought this action in the Jefferson circuit court against defendant to recover 
from it a judgment for $2,500, upon the ground that the death of his decedent came 
within the above-inserted provisions of the policy, i. e., that they were produced 
through external, violent, and accidental means resulting, not from the “wrecking” 
of the automobile, but from its “disablement” which caused him to be accidentally 
thrown from it as a disabled one within the terms of the policy. The answer made 
the issues, and upon the trial of the court at the close of the introduction of all the 
evidence sustained defendant’s motion for a peremptory instruction in its favor. 
followed by a judgment dismissing the petition, and from which rulings the plain- 
tiff prosecutes this appeal. 

[1,2] Mr. Higbee testified that he had used the automobile, which had been 
recently purchased by his company, on a number of occasions prior to the fatal one 
here involved, and that there was nothing the matter with the door shutter or its 
latch, or with any of its parts, and that he examined it on the morning after the 
accident and found it in the same perfect condition. However, a Mr. Mayes, a 
professional chauffeur, who was at the time of the trial not in the employ of the 
company for which Mr. Higbee and the deceased worked, but a driver of auto- 
mobiles for the Louisville Taxicab & Transfer Company, testified that he had 
driven the one here involved for the deceased after it was purchased and prior to 
the accident, and that the latch or catch on the right door shutter was slightly de- 
fective in a way that he attempted to explain but which we will confess we do not 
understand. But, whatever may have been its true nature, he stated that the defect 
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made it more difficult for the shutter to fasten when closed and if not fastened jt 
would easily open. The door was shut when Higbee and the deceased left the camp 
and remained so until it opened when the deceased fell out of the automobile. 
The witness also said that on the morning following the accident he, of his own ac- 
cord, with a hammer and a chisel, repaired the defect to the latch that he testified 
to and which he endeavors to create the impression was done by him before it 


was examined by Mr. Higbee on the same morning when the latter found nothing 
the matter with it. 























The witness also testified that when the latch to the door was caught while the 
defective condition existed, it was equally difficult to open the door; or, in other 
words, it would then be more difficult to open it than if the catch had been in 
perfect condition. So that, if the latch was caught in the notch provided for it when 
the parties left the camp, then the defect did not contribute to the undue opening 
of the door from which the deceased fell. But, eliminating all such questions, we 
will proceed to determine whether the accident, occurring in the manner described, 
and conceding that the latch was defective, came within the purview of the lan- 


guage of the policy describing the character of accident for which liability was 
assumed. 



































It will be observed that the death must be effected by means that were external, 
violent, and accidental, brought about “by the wrecking or disablement of any 
automobile * * * in which the insured is riding * * * or by being accidentally 
thrown from such wrecked or disabled automobile.” (Our emphasis). It is not 
claimed in this case that there was any wrecking of the automobile, nor is there 
any contention (or any evidence to establish) that anything happened on the oc- 
casion of the accident to produce either a wrecking of the automobile or anything 
that in any manner disabled it. The use of the word “disablement” in the policy, 
as descriptive of the character of accident intended to be embraced therein, was ng 
doubt for the purpose of providing indemnity for an injury to an inmate of an 
automobile in a catastrophe the consequences of which did not completely wreck 
the automobile, but only injured it to the extent of disabling some parts of it 
and which consequences were short of and less comprehensive than a wrecking of 
it. To uphold the contended for construction by counsel for plaintiff (i. e., that the 
defect, if any, in the lock or catch to the door, and which had existed for some 
time, was such a disablement as was contemplated by the policy) would make its 
language cover almost every accident that could happen to an inmate of an auto- 
mobile whether or not it was in motion, and regardless of any collision or other 
producing external cause. If an inmate should be pricked by a splinter from some 
of its parts from which serious consequences followed, then, under coussel’s conten- 
tion, the accident would be covered by the language of the policy now under 
consideration, because the existence of the splinter would constitute a “disablement” 
of that particular part of the automobile, although such disablement had a prior 
existence. Likewise, a similar conclusion would follow if the door shutters to the 
automobile had been removed and the spaces for them had been completely open and 
an inmate fell therefrom as a result of his own maneuvering and not as a result of 
any violent and external happening to the automobile, or even from any negligence 
in its operation. We cannot believe that it was the intention of the parties to the 
policy contract for the language under consideration to include any accident other 
than one resulting in a total wreckage of the automobile, or in its partial wreckage 
amounting to no more than its disablement, and which contemplated that such 
results should be produced by the same accident that produced the injury or death 
of the policy holder and which resulted from such simultaneous wreckage or dis- 
ablement. We are aware that the thoroughly established rule is to construe ambigu- 
ous language in insurance policies against the insurer and in favor of the insured, 


but before that rule may be invoked it must be found that the language is am- 
biguous, which we do not find to be true in this case. 


























































































































In arriving at such conclusion we have eliminated the fact, as hereinbefore in- 
timated that it is extremely doubtful if the proof was sufficient to show that the 
accidental death of the deceased resulted from the alleged defect to the door shutter 
fastening hereinbefore referred to, if indeed, there was any such defect at the 
time, since the extent of the evidence on that issue was that the accident might have 
happened because of such defect, but that if the door was fastened when the 
parties left the camp, evidenced by the fact that it remained shut throughout the trip 























Acc. | Dillon v. Life & Casualty Ins. Co. 795 


up to the place and time of the accident) it would be correspondingly difficult for 
it to open. In the same connection it should also be remembered that the deceased, 
when last seen by Mr. Higbee, was searching and fumbling around the end of his 
seat in the neighborhood of the door latch to find his cigar and may have unlatched 
the door, either unintentionally or purposely, for the purpose of finding it. We 
have concluded, however, to rest the opinion entirely on what we conclude is the 
correct interpretation of the language of the policy. 
Wherefore, the judgment is affirmed. 


DILLON v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 13558. 
Court of Appeal of Louisiana. Orleans. Jan. 5, 1931. 
131 Southern Reporter 684. 
1. INSURANCE. 
Ambiguity in policy must be resolved against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 

Accident policy, excluding injuries while on railroad tracks in violation of 
statute or railroad regulation, held applicable fo injury on tracks, unless insured 
violated statute or regulation. 

Policy in question insured against injuries by insured being struck 
while walking or standing on public highway by vehicle propelled by 
steam, etc., excluding injuries sustained while on railroad right of way in 
violation of any statute or regulation of railroad. Evidence disclosed that 
insured was killed by passenger train at point where railroad right of way 
was crossed by road, which was not maintained as public highway either 
by parish or by state highway -department. 

(For other cases, see Insurance, Dec. Dig. § 451[2].) 

3. INSURANCE. 

Under accident policy excluding injuries while on railroad tracks in violation 
of statute or railroad regulation, insurer had burden of establishing violation. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

4. INSURANCE. 

Under accident policy excluding injuries while unlawfully on railroad tracks, 
insurer, not proving such unlawfulness, held liable where insured was struck by 
train when near highway crossing. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Janvier, J., dissenting. 

Appeal from Civil District Court, Parish of Orleans; M. M. Boatner, Judge. 

Suit by Victoria Dillon against the Life & Casualty Insurance Company of 
Tennessee. Judgment for plaintiff, and defendant appeals. . 

Affirmed. 

Harry R. Cabral, of New Orleans, for appellant. 

Chas. J. Mundy, of New Orleans, for appellee. 

Hiccrns, J. 


Plaintiff sued the defendant, an insurance company, for the sum of $1,000 on 
an accident policy carried by her son, John Stewart, in which she was named as 
beneficiary. The defendant admitted the issuance of the policy and that the 
premiums had been paid promptly, but denied liability, and specially pleaded the 
following clause contained in the policy: 

“The Life and Casualty Insurance Company of Tennessee here by insures the 
person named in said schedule against the result of bodily injuries received during 
the time this policy is in force, and effected solely by external violent and accidental 
means strictly in the manner hereafter stated, subject to all the provisions and 
limitations hereinafter contained, as follows: 

“Tf the insured be struck or knocked down or run over while walking or stand- 
ing on a public highway by a vehicle propelled by steam, cable, electricity, naptha, 
gasoline, horse, compressed air, or liquid power, excluding injuries sustained while 
on a railroad right of way in violation of any statute or of any regulation of the 
railroad company.” , 

There was judgment in favor of the defendant dismissing the suit. A new 
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trial was applied ior and granted, and on the second trial there was judgment in 
favor of the plaintiff as prayed for, and the defendant has appealed. 

The facts in the case may be stated as follows: 

John Stewart, the insured, was killed on February 3, 1929, at a point where 
the Yazoo & Mississippi Valley Railroad right of way is crossed by a road known 
as Cornland Crossing, about one mile from Reserve, La. He as struck by a 
passenger train about 10 o’clock at night and instantly killed. The only eyewitness 
to the accident was the railroad engineer, who testified that the train was traveling 
about 30 miles per hour when the deceased was struck; and that it was only a 
few seconds after the time he first saw the man ahead of the train when he was 
struck by the engine and killed. 

The road that crosses the right of way at the place where the accident oc 
curred served as a thoroughfare for people who occupied twenty-three residences 
and a store on one side of the track and fifteen houses and a store on the othey 
side. It was a dirt road and used by vehicular and pedestrian traffic and, at the 
time of the accident, was maintained neither by the parish of St. John the Baptist 
nor the state highway department as a public highway. 

The evidence is conflicting as to whether or not at the time of the accident there 
were traffic stop signs provided by the state highway department of Louisiana at 
this crossing. 


There are two issues involved: 


First, the primary question of 
of the above provision of the policy; and, second, a question of f 
discuss these matters in the above order. 


interpretation 
act. We shall 


The plaintiff contends that the clause of the policy above quoted covers the 
insured in case he is injured by any of the designated kinds of vehicles while on a 
public highway or upon the right of way of a railroad if the insured was lawfully 
there, and that as the deceased was accidently killed on the crossing of the public 
highway and right of way of the railroad that the beneficiary is entitled to recover. 

Defendant contends that the case falls within that portion of the clause limiting 
its liability where the injury is sustained on the right of way of a railroad com- 
pany by an insured unlawfully there; and that if the deceased was there in viola- 
tion of a statute or the company’s regulations there is no liability; and further 
that if the case is not covered by the above exclusion of liability, plaintiff cannot 
recover because the deceased was not killed on a public highway but on a private 
road, having been killed on the crossing. 

It is clear and conceded by both sides that where an insured under the pro- 
visions of the policy is killed or injured by a vehicle on a public highway, the 
company would be liable. The difficulty presented is in interpreting the words 
“excluding injuries sustained while on a railroad right of way in violation of any 
statute or any regulation of the railroad company.” 

In the defendant’s answer it is averred “that under the terms of the policy, the 
coverage of the policy was limited as indicated therein and excluded any accident 
or death while on any railroad’s right of way in violation of any statute or any 
regulation of the railroad company.” 

We note in. this connection that the judge of the lower court first dismissed 
the plaintiff's suit, but on a second trial rendered judgment in his favor. 
reasons for judgment in interpreting this language, he said: 

“That language excludes, not every injury sustained on a railroad right of 
way, but only such as are so received while the insured is violating a statute or 
railroad rule. And this exclusion implies the inclusion of injuries received on a 
railroad right of way without violation of statute or rule.” 

In short, our learned brother below in analysing the language of the provision 


in question came to the conclusion that it was a negative pregnant with an affirma- 
tive. 


In his 


[1] Can it be said that the language in question is to be so construed in con- 
nection with the language that precedes it that only accidental injurv or death 
occurring on a crossing between a public highway and a right of way of a railroad 
company is contemplated? We think not. This would be indeed placing a very 
narrow and technical construction upon the language of the clause in question 
against the insured and beneficiary in favor of the insurer. From what has been 
said it appears that the meaning of this clause is doubtful and ambiguous, and under 
the well-established rules of interpretation of contracts the doubt and ambiguity 
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must be resolved against the defendant, which was the one that wrote and furnished 
the contract. 

[2] We therefore conclude that the policy covers the case of accidental injury 
or death occurring on the right of way of a railroad company except where the 
insured was there in violation of a statute or regulation of the railroad company. 

[3, 4] We shall next inquire as to whether the deceased was or was not on 
the crossing or the right of way of the railroad company in violation of a statute 
or regulation of the company. The burden of establishing this special defense was 
upon the defendant. It has not introduced in evidence any regulation of the com- 
pany showing that the insured was prohibited from using the crossing and the 
right of way of the railroad company at or near the place where he was killed. 
Our attention has not been called by the defendant to any statute forbidding the 
deceased from being at or near the crossing or upon the railroad company’s right 
of way at the place where he was killed. Under such circumstances the defendant 
is liable. 

For the reasons assigned the judement appealed from is affirmed, at appellant's 
cost. 

\ffirmed. 

Janvier, J. (dissenting). 

I cannot see that the provisions of the policy are ambiguous in the slightest 
degree. The insured is within the coverage thereof if, and only if, he be struck 
or knocked down or run over “while walking or standing on a public highway.” 

Such words need no interpretation. 

Let me repeat that, in the words of the policy, itself, the defendant becomes 
liable if and only “if the insured be struck or knocked down or run over while walk- 
ing or standing on a public highway.” 

The policy also provides that there shall be excluded, even from this limited 
coverage, “injuries sustained while on a railroad right of way in violation of any 
statute or of any regulation of the railroad company.” 

Since, then, there can be no recovery under the policy unless the insured was 
struck or knocked down or run over while walking or standing on a public high- 
way, the burden rests on plaintiff to show that, at the time of the accident, the 
insured was on a public highway In other words, the burden is on plaintiff, who 
seeks to recover under an accident policy, to show that the injuries were sustained 
under circumstances within the coverage of the policy. See Faulk v. Mutual Life 
Ins. Co., 160 La. 529, 107 So. 395; Webster v. N. Y. Life Ins. Co., 160 La. 854, 107 
So. 599; Corpus Juris, vol. 1, Accident Insurance, § 284. 

Plaintiff has failed to sustain this burden. 

The trial court found that the insured “was walking on the track ahead of the 
train and in the same direction when the engine struck him.” In other words, he 
had left the highway crossing and was walking on the ralroad track, The evidence 
justifies this finding. The only eyewitness, the engineer of the train, says that, at 
the time the insured was struck, “he was a few feet beyond the crossing.” He was, 
thus, not within the protection of the principal portion of the policy because he 
was not on a public highway. I am at a loss to understand how it can be con- 
tended that the word “excluding” adds to the coverage and protection afforded by 
the policy. The policy very plainly was designed solely for the purpose of afford- 
ing accident insurance to pedestrians while on public highways and not otherwise. 
and it was also intended to except from that coverage accidents which, though 
occurring on public highways, also occurred on railroad tracks; in other words, 
at crossings between public highways and railroad tracks if, in going on the rail- 
road track, the insured had violated any rule of the company or any statute. For 
instance an assured, while walking along a public highway, is within the protection 
of the policy. If he attempts to cross a railroad track and, in doing so, violates 
a statute or a company rule—for example, a statute prohibiting crossing under 
crossing gates—he then takes himself out of the protection of the policy. 

It is said that to so limit the policy makes it almost valueless. My answer is 
that I am not limiting the policy. That was done by the parties when they made 
their agreement. Courts are not permitted to make contracts, but only to interpret 
them after they have been entered into by others. The language of this contract 
admits of but one interpretation and that one should be accepted. 

I therefore respectfully dissent. 





798 The Insurance Law Journal, Vol. 76 [Apr., 1931 


KIRKWOOD v. LONDON & LANCASHIRE INDEMNITY CO. OF 
AMERICA. No. 11637. 
Court of Appeal of Louisiana. Orleans. Jan. 13, 1930. 
Rehearing Refused Jan. 27, 1930. 
Writ Refused by Supreme Court March 12, 1930. 
131 Southern Reporter 703. 
1. INSURANCE. 

‘vidence showed aneurism existing before fall by insured caused death and 
that accident, if contributing to death, was not independent cause thereof within 
accident policy. 

The evidence disclosed that insured, for whose death recovery was 

sought under accident policy providing for protection against loss caused 
by bodily injuries effected directly and independently of all other causes 
through accidental means, fell while running to catch street car; that he 
continued to work for two weeks, when he was confined to bed and died 
two weeks thereafter; that the immediate cause of death was aneurism of 
thoracic aorta; and that physicians differed whether aneurism could be 
caused by trauma. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
2. INSURANCE. 
Policy limited to losses by accident directly and independently of all other 


causes would not authorize recovery for fall aggravating ailment and causing 
death sooner than otherwise occurring. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

Appeal from Civil District Court, Parish of Orleans; E. K. Skinner, Judge. 

Suit by Mrs. Marie Lydia Kirkwood, widow of Edmund J. Leonhard, against 
the London & Lancashire Indemnity Company of America. Judgment for plain- 
tiff, and defendant appeals. 

Reversed, and judgment rendered for defendant dismissing plaintiff’s suit. 

John D. Miller, of New Orleans, for appellant. 

Harold A. Moise, of New Orleans, for appellee. 

JANvIER, J. 

This is a suit on an accident policy for $2,000 for loss of life. Plaintiff, 
widow of the assured, is the beneficiary named in the policy, which stipulated 
that the protection afforded was “against loss caused by bodily injuries effected 
directly and independently of all other causes through accidental means.” 

The petition, read as a whole, charges that the death of the assured was the 
direct result of a fall he sustained while running to catch a street car. 

Defendant company, in its answer, denied that the death was “caused by 
bodily injuries.” It contends that the direct cause of the death was an aneurism 
of the thoracic aorta. In the court below judgment was rendered for $2,000, as 
prayed for. 

The facts are that on the morning of May 24 or 25, 1923, deceased, while 
running to catch a street car, fell to the pavement of the street; that he arose 
without assistance and leaned for a few moments against a post and then pro- 
ceeded to his work in the Metropolitan Branch of the Whitney Trust & Savings 
Bank; that he continued to work, though probably at times suffering pain, until 
June 8, 1923, on which day it became impossible for him to carry on his labors 
and from that day he was more or less confined to his bed, until June 22, 1923, 
on which day he died; that the immediate cause of death was an aneurism of 
the thoracic aorta. 

The questions for determination are: Was the aneurism caused by the fall, 
or did it exist prior thereto, and, if it did exist prior thereto, but was stirred into 
fatal activity by the fall, is such a death within the coverage of the policy? 

Defendant contends that there is no proof of an accidental fall and that, in 
all probability, since an aneurism causes shortness of breath and dizziness, the 
fall was caused by the aneurism, and not by accident. It is entirely possible that 
defendant is correct in this contention, but since we believe that, even if the fall 
resulted from accident, still that accident was not the independent cause of the 
death, we prefer, rather than to base our decision on the probability that there 
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was no accident, to rest upon what we believe the more certain ground, that the 
death, even if contributed to by accident, was not caused directly thereby, nor 
did that cause act independently of all others. 

The physician who examined and treated the assured and the expert radiolo- 
gists and the surgeons, who testified, all agree that the immediate cause of death 
was the aneurism of the thoracic aorta, which, as described by one of the 
experts, iS: 

* * * The largest blood vessel we have in the body, coming off directly 
from the heart, from which all the arterial blood is distributed through the body.” 
An “aneurism,” as described by Dr. Henderson, an expert radiologist, is: 

“A dilatation or saculation of a blood vessel or tube, occasioned by a weak- 
ening of the wall, in which the pressure of the blood stream dissects, separates 
the various layers, with the formation of blood clots at times, which ultimately 
ends in rupture and death, unless some intercurrent thing happens,—an auto 
might hit the man and kill him—but under ordinary circumstances, they died.” 

The various doctors differ as to whether an aneurism of the thoracic aorta 
can be caused by trauma. Drs. Denegre Martin, Henderson, and Heninger 
testified without hesitation that such an aneurism is never caused by trauma, but 
is always the result of disease. Dr. Henriques, an eminent radiologist, placed 
upon the witness stand by plaintiff, stated: 

“I question in this case this aneurism could have been caused by a fall or 
blow, although it could have been aggravated.” 

Dr. Letten, a friend of the deceased, but who did not attend him in his 
professional capacity, stated that aneurism might be caused by trauma, as did 
Dr. Walsh, the attending physician, but Dr. Walsh indicated very clearly that 
he had suspicions that the aneurism might have resulted from disease or infec- 
tion when he testified that he had questioned the deceased at some length, as to 
whether or not he had previously suffered from any systemic infection. It 
appears from this that Dr. Walsh realized that the universally recognized cause 
of aneurism of the thoracic aorta is disease of some kind, as was. testified to by 
all of the other doctors to whom we have referred. 

[1] It would serve no good purpose to review the medical testimony at length. 
It convinces us that the death resulted from the aneurism and that the aneurism 
had existed prior to the fall. 

[2] But, says counsel for plaintiff, if the fall aggravated the condition and 
caused death sooner than it would have occurred otherwise, recovery under the 
policy should be allowed. We do not see how the policy can be so construed. 
By its very terms it is limited to losses caused by accident directly and indepen- 
dently of all other causes. In Frerichs v. London & Lancashire Indemnity Co., 
169 La. 182, 124 So. 821, 822, decided by the Supreme Court of Louisiana on 
November 4, 1929, that court dealt with a situation practically identical with that 
presented here. There the injury sustained by the accident, if in fact there was 
an accident, was of slight consequence, and the court found that, but for the 
arteriosclerosis of which the deceased had been suffering, the accident would not 
have had fatal results. 

There is no doubt that the same situation exists here. But for the aneurism, 
the fall of the deceased would have had no fatal results and probably no results 
even serious. It is true that, in the Frerichs Case, the court found, as we have 
stated, that in all probability there was no accident at all, but in spite of that 
finding the court went thoroughly into the law applicable and said: 

“The contention of the attorneys for the appellant is that the traumatic 
injury, which caused the contusion on the side of the head, superinduced the 
cerebral hemorrhage because of the arteriosclerosis, and that the insurance com- 
pany is therefore liable, according to the terms of the policy, notwithstanding 


the traumatic injury would not have been sufficient to cause death or disability 
but for the arteriosclerosis. 


“The insurance, as we have said, was ‘against loss (meaning death or dis- 
ability) caused by bodily injuries effected directly and independently of all other 


causes through accidental means.’ The company, therefore, is not liable in this 
case unless the bodily injury which caused death was effected directly by acci- 
dental means, and independently of the arteriosclerosis which the insured was 
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afflicted with. The bodily injury which caused the death was not the contusion 
on the side of the head of the insured, but the rupture of the artery, and conse- 
quent cerebral hemorrhage; and it can hardly be argued that that injury was 
effected directly and independently of all other causes by accidental means.” 

Counsel for plaintiff argues at length that, in order to hold as we do here, and 
as the Supreme Court did in the Frerichs Case, it would be necessary that the 
policy stipulation should contain, in addition, a stipulation to the effect that, 
there should be no coverage for death “where death has resulted wholly or in 
part, directly or indirectly, from disease or bodily infirmity.” We have carefully 
studied counsel’s brief and must confess our inability to see the distinction 
between the clause which is in the policy in question here and the clause which 
counsel suggests should have been in it in order to afford the protection defend- 
ant believes it is entitled to. 

Being of the opinion that the accident, such as it was, was not the direct and 
independent cause of the death, the judgment appealed from must be reversed. 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be and it is annulled, avoided, and reversed, and that there now be judg- 
ment in favor of defendant, dismissing plaintiff’s suit. 

Reversed. 


LOHSTRETER v. FEDERAL LIFE INS. CO. No. 28246. 
Supreme Court of Minnesota. Jan. 9, 1931. 
234 Northwestern Reporter 299. 
INSURANCE. 

Evidence sustained finding that insured’s drowning occurred at bathing 
beach where life guard was regularly stationed, within accident policy; whether 
owner of farm bordering on lake; who rented out boats and bathing suits and 
remained at beach when persons were bathing, was regularly stationed life 
guard within accident life policy, Weld for jury; language of coverage of accident 
life policy must be construed in insured’s favor. 

Syllabus by the Court. 
The evidence held sufficient to support the verdict necessarily based 

upon a finding of “accidental drowning while at a bathing beach where a 

life guard is regularly stationed,” for the language of the coverage of an 


accident life insurance policy must be construed in favor of the assured 

rather than in favor of the insurer. 

(For other cases, see Insurance, Dec. Dig. §§ 146[3], 665[5], 668[11].) 

Appeal from District Court, Ramsey County; James C. Michael, Judge. 

Action by Amanda FE. Lohstreter against the Federal Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Doherty, Rumble, Bunn & Butler, of St. Paul, for appellant. 

George T. Simpson, of Minneapolis, for respondent. 

Hot, J. 

Defendant appeals from the judgment rendered in an action to recover on 
its accident life insurance policy issued to Leonard Elnes wherein plaintiff was 
beneficiary. By the terms of the policy, defendant agreed to pay the beneficiary 
$1,000 in the event of accidental death of the insured “by drowning while at a 
bathing beach where a life guard is regularly stationed.” The insured, Elnes, a 
sixteen year old lad, the brother of plaintiff, was accidentally drowned shortly 
before noon July 22, 1929, in Long Lake, Hennepin county. Three sons of 
plaintiff, one about the same age as Elnes and two younger, were with him at 
the time. One Stewart owned an 80-acre farm bordering the lake, with a boat- 
house adjacent to a bathing beach. He also had 14 row boats at the beach, all 
of which, save one, he hired out for boating and fishing. He also rented bathing 
suits, and sold bait. Besides his home he had a summer cottage which he rented 
to guests. Tourists and neighbors would resort to this bathing beach during the 
summer season. It is plain that it was not in the same class as the public salt 
water bathing beaches, nor in that of the public bathing beaches maintained by 
municipalities like Minneapolis or St. Paul. At the time in question the feur 
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boys had been swimming and playing in and out of the water for about an hour. 
The evidence does not show that others were bathing there this forenoon. The 
two older boys were making use of a diving raft anchored about 125 feet from 
shore in water about 5 or 6 feet deep. Stewart had been around the beach, and 
concluded from the action of the boys (Elnes and the two younger boys running 
up to where they had parked the automobile in which they came to the beach) 
that they were going home, started for his house, but, when about 50 feet from 
the boathouse, was stopped by cries for help. He returned and jumped in a 
rowboat, and, aided by the oldest of plaintiff’s sons, tried in vain to find Elnes 
where he was seen to disappear. In attempting to swim to the raft, Elnes 
went down some 25 feet from it. When finally the body was recovered, life had 
fled. 

Defendant's motion for judgment notwithstanding or a new trial was denied 
before the entry of the judgment. There are two matters presented by the 
appeal, one relating to the failure to give two requested instructions and one 
to the sufficiency of the evidence to support the verdict. The one instruction 
was for a directed verdict, and the other was that Mr. Stewart was not a life 
guard regularly stationed at a bathing beach within the language of the policy. 
If defendant was entitled to either of these instructions, it must be conceded 
that the verdict is without support. So the sole proposition for determination is 
whether under the evidence Stewart was a life guard regularly stationed at the 
bathing place where Elnes drowned. The evidence is conclusive that the cause 
of death was accidental drowning. But under the wording of the policy the 
burden was on plaintiff to prove that the insured came to his death by drowning 
while at a bathing beach where a life guard was regularly stationed. McAlpine 
v. Fidelity & Casualty Co., 134 Minn. 192, 158 N. W. 967; Farrar v. Locomotive 
Eng. Ins. Ass’n, 143 Minn. 468, 173 N. W. 705. As we understand defendant, no 
contention is made that the place where Elnes drowned is not “a bathing beach” 
within the meaning of the policy. But the claim is that the evidence is insufficient 
to prove either that Stewart was a life guard or that he was regularly stationed 
at the beach. It was necessary for a recovery to prove both. At defendant's 
request the court instructed the jury that “a life guard, as the term is used in 
this policy of insurance, is an expert swimmer, employed at a public bathing 
beach or resort, to save those in danger of drowning.” This is the lexico- 
grapher’s definition of the word “life guard.” It is perhaps doubtful whether it 
is applicable in its strictness to the policy 1f in the common and prevailing under- 
standing it has a different meaning. Williamsburgh City Fire Ins. Co. v. Willard 
(C. C. A.) 164 F. 404, 21 L. R. A. (N. S.) 103. 

Imperial Fire Ins. Co. v. Coos County, 151 U. S. 463, 14 S. Ct. 379, 38 L. Ed. 
231, holds that the language in insurance contracts are to be given the meaning 
it ordinarily and usually conveys to the popular mind. But, taking the instruc- 
tion as given, the qualification and duties of a life guard cannot in the nature 
of things be the same at all bathing beaches. The policy does not confine 
coverage to public bathing beaches like those established at noted salt water 
resorts, or at the bathing beaches established and maintained by our larger 
municipalities. What may be required in the way of swimming ability as 
popularly understood in order to be an expert swimmer to fill the position at 
ordinary bathing beaches or resorts such as the one in question and a bathing 
beach where breakers, tides, and undertows are encountered may not be the 
same. The policy does not specify or define. We think it was for the jury and 
not the court to say whether Stewart was a life guard within the meaning of 
the policy. He testified he could swim and dive. True, he admitted he could 
not “tread water,” and had not tried out how much further than a hundred 
yards he could swim. He was not cross-examined as to speed in swimming, or 
ability to stay under in diving. Nor did the defense offer any testimony at all 
regarding the standard or test of an expert swimmer. And as to precautions 
taken for the rescue of bathers in danger of drowning, Stewart testified that 
one boat with oars in was always kept in readiness for such purpose at the 
bathing place. If one in distress is some distance from the shore, the rower 
may be able to come to the rescue quicker than the swimmer. 

Defendant also contends that Stewart was not regularly stationed at the 
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beach. He testified he always remained there when bathers were present. That 
when so attending he also sold bait or rented out boats and bathing suits, work 
which could be done right at the beach and without relaxing the vigilance 
required of a life guard, does not as a matter of law lead to the conclusion that 
Stewart was not “regularly stationed” at the beach. That for the once he made 
a mistake and left on an errand before all the bathers had come out should not 
bar a recovery. If when Elnes came there to swim the life guard was on duty 
stationed there, the fact that before Elnes came out Stewart left, for whatever 
cause so long as the leaving was not with Elnes’ consent or bidding, the coverage 
clause here involved should be held to remain in effect. Construing the terms 
of this policy where they are not plain and definite more favorably to the insured 
than the insurer, whose language it is, we think it was for the jury to say whether 
Stewart was stationed at the beach regularly, considering that there is nothing 
in the policy describing the sort of beach covered, and that this was a small beach 
where bathing was more or less intermittent. This is not deemed a departure 
from the rule that the plain and unambiguous language of a policy controls as 
announced in cases like Bader v. New Amsterdam Casualty Co., 102 Minn. 186, 
112 N. W. 1065, 120 Am. St. Rep. 613, or Tupper v. Mass. Bonding & Ins. Co., 156 
Minn. 65, 194 N. W. 99, 100, where it is said: “The general rule is that the 
language of an insurance policy is to be given the usual and ordinary meaning it 
conveys to the popular mind.” 
The judgment is affirmed. 


FENTON v. AMERICAN LIABILITY CO. No. 22328. 
Supreme Court cf Ohio. Dec. 10, 1930. 

174 Northeastern Reporter 254. 
INSURANCE. 

In action on accident policy, question whether death was accidental or result 
of weakness or disease was for jury under conflicting evidence. 

Syllabus by the Court. 

Where the evidence upon the trial of an action upon an accident insur- 
ance policy is conflicting as to whether the death was accidental or the 
result of weakness or disease, the question is one of fact for the jury. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Jones, J., dissenting in part. 

Error to Court of Appeals, Erie County. 

Action by Lenora Fenton against the American Liability Company. Judgment 
for plaintiff was reversed by the Court of Appeals, and plaintiff brings error. 
—[By Editorial Staff.] 

Reversed, and judgment of court of common pleas affirmed. 

The plaintiff in error, Lenora Fenton, instituted an action upon an insurance 
policy in the court of common pleas of Erie county, Ohio, against the American 
Liability Company. The policy in question was an accident insurance policy, and 
the material provisions thereof were as follows: 

“The American Liability Company * * * In consideration of the payment of 
the premium * * * and of application herefor, * * * Hereby insures Harry Leon 
Fenton * * * for the term of one year * * * against the effects of bodily injuries 
caused directly, solely and independently of. all other causes, by external, violent 
and accidental means * * * which shall from the date of the accident result in 
continuous disability, as follows, provided such injuries are sustained: * * * 

“A (1) While driving, adjusting or cranking a private passenger automobile.” 

The jury rendered a verdict against the insurance company in the amount of 
$1,247.22, upon which verdict judgment was rendered by the court of common 
pleas. The Court of Appeals reversed the judgment of the trial court upon the 
ground that “there is absolutely no evidence tending to show bodily injury by 
external, violent and accidental means, and the Common Pleas Court erred in 
failing and refusing to direct a verdict in favor of the plaintiff in error, the 
American Liability Company, the defendant below, upon its motion therefor, and 
in that said judgment is contrary to law.” 


The Court of Appeals thereupon entered final judgment in favor of the plain- 
tiff in error, the American Liability Company. 
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The case comes into this court upon allowance of motion to certify the record. 

John F. McCrystal, of Sandusky, for plaintiff in error. 

King, Ramsey & Flynn and Charles E. Frohman, all of Sandusky, for defend- 
ant in error. 

ALLEN, J. 

This case arises out of the following facts, which are shown by the record: 

On July 4, 1928, Harry L. Fenton, the assured, was seen about 7:30 o’clock 
in the evening in his automobile in a ditch at the side of the public highway leading 
into Monroeville, Ohio. At that time one F. E. Seely and Wallace Mehring, who 
were acquainted with Harry L. Fenton, drove by Fenton on the highway in question, 
and noticed that his car was in the ditch, standing upright on its wheels. Fenton 
was seated in the car, leaning over, apparently working with the clutch. Mehring 
and Seely stopped with the purpose of assisting Fenton, but Fenton motioned with 
his hand, and Seely and Mehring assumed from Fenton’s gesture that he did not 
need their assistance, and therefore continued their journey. This was the last 
time at which Mr. Fenton was seen conscious. About 10 o’clock in the same 
evening, Benjamin Ackerman, a farmer, who lived in the neighborhood, saw the 
automobile in the ditch, went over to it, found the windshield wiper running, and 
found Fenton fallen partially out of the car, with his head on the running board 
and one of his legs on the front seat of the car. Fenton was unconscious. Acker- 
man released Fenton from his position with considerable difficulty, as the door 
was “kind of pressed against his body.” In fact Ackerman was compelled to call 
for help from a passerby. Fenton died at the end of four days, having been 
unconscious during all of the period since his being discovered by Ackerman. An 
autopsy developed the fact that a blood vessel had burst in Fenton’s head, opposite 
his right ear, and that this rupture of the blood vessel was the immediate cause 
of his death. No bruises were found upon the body. 

The record also showed that the shifting brake in the transmission in Fenton’s 
car was out of place immediately after the accident, and that the gears were locked, 
throwing the car into reverse gear; that it would hence be necessary for the driver, 
in order to locate the difficulty with the shifting brake, when he saw the handle was 
not operating, to go underneath the boards of the car to reach that particular part 
of the mechanism. 

It is claimed by the insurance company that the death was due entirely to a 
stroke of apoplexy, and that the fall resulted from the stroke. It is in brief the 
claim of the plaintiff in error that the decedent fell accidentally and that the fall 
resulted in the rupture of the blood vessel. In this connection the evidence of 
Ackerman, who found Fenton in the automobile, is material. It reads: 

“Q. And you say the weight of his body was on his hand? A. Yes, pressing 
down. 

“Q. Yes, pressing down on the running board? A. Yes, sir. 

“Q. And was it one leg or two legs on the seat? A. Well, if I remember 
right, there was one. 

“QO. One, and now about the door, you say the door was jammed in on his 
body? A. Yes, holding him back of it, his shoulder, pressing him. * * * 

““Q. That position you found him in, you did make the statement you called 
that a painful position? A. Yes. * * * 

“Q. Well, did you try to pull him out of the car yourself, or was he kind of 
fastened in there, or not? A. Yes, this is, I tried it myself, and that is why I 
stopped that car. 

“Q. And you couldn’t get him alone? A. No. sir. 


“Q. Where was he fastened that you couldn’t get him alone? A. Right at the 
door, and leaning off that way on the running board, the door was holding him 
against the shoulder, had him kind of bent down. 

“Q. Held him down? A. Yes. 


“Q. Then when you couldn’t unfasten him yourself, and got this other man, 
to assist you, then you both got him loose? A. Yes, one took hold of the door, and 
the other pulled him up. * * * 

“QO. * * * This door, was there anything holding this door, or pushing it or 
against it, rested against it, which didn’t allow it to swing clear open as it or- 
dinarily would? A. Only his body. 
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“QO. Well, his body was between the open door and the side of the door post, 
wasn't it? A. No, no; his body was under the door, and on the running board. 
“Q. His body of course, was down on the running board? A. Yes, sir. 

“Q. I understand that, and then his body—but that didn’t keep the door shut, 
that kept it open, didn’t it? A. Oh, yes. 

“Q. The door wasn’t pushing his body, was it? A. Oh, yes. 

“Q. How and where? A. Pressing down on it. 

When found by Ackerman, Fenton’s face was black or blue, and there was 
some frothing at the mouth. 

The testimony of the physicians was conflicting. One physician testified, in 
substance, that the rupture of the blood vessel could have been caused by an acci- 
dental fall. One of the experts testified that, if there had been a stroke of apo- 
plexy before the fall, Fenton would have “just slumped forward,” and not plunged 
forward. 

Under these circumstances, the jury was confronted with a close question oi 
fact. The position of Fenton, with his head bent under his body so that the weight 
of the entire body was almost resting on the side of his head and neck, might 
give rise to a reasonable inference of a violent fall. On the other hand, it might 
give rise to a reasonable inference of a stroke, resulting in a fall. It is the claim 
of the insurance company that under these circumstances the court was com- 
pelled to direct a verdict on the ground that there was no evidence of accident or 
of external and violent injury. 

We cannot agree with this contention. Every case cited by the defendant in 
error can be distinguished from this record by the peculiar position of the body. 
The position of Fention’s body was some evidence of a violent fall, and this, com- 
bined with the testimony of the physician, was some evidence of the existence of a 
fall which ruptured the blood vessel. Reasonable minds might differ as to the 
conclusion to be drawn from these facts, but the question, such as it is, is entirely 
a question of tact. 

The question whether or not the insured has suffered such an injury as will 
entitle him to recover is for the jury, where there is not such a clear lack of evi- 
dence of the injury as to warrant a dismissal of the complaint. Clarkson v. Union 
Mutual Casualty Co., 201 Iowa, 1249, 207 N. W. 132; National Life & Accident 
Ins. Co. v. Braswell, 209 Ky. 165, 272 S. W. 413; Dunwoody v. Royal Indmnity Co., 
218 Mich. 358, 188 N. W. 498; Metropolitan Life Ins. Co. v. Contie, Adm’r, 119 
Ohio St. 37, 162 N. E. 110. 

The court, prior to the retirement of the jury, charged the jury in terms re- 
quested by and favorable to the insurer, and the jury found against the contention. 
Under the law of this state we do not interfere with that conclusion. 

Judgment of the Court of Appeals reversed, and judgment of the court of 
common pleas affirmed. 

Marshall, C. J., and Kinkade, Robinson, Matthias, and Day, JJ., concur. 
Jones, J., concurs in the syllabus, but not in the judgment. 







KOPPLEMAN v. COMMERCIAL CASUALTY INS. CO. 
Supreme Court of Pennsylvania. Nov. 24, 1930. 

153 Atlantic Reporter 121. 
1. INSURANCE. 5 ae ; 

Where insured falsely stated in application he had not been disabled by acct- 
dent or received medical or surgical attention, statute respecting misrepresentations 
did not apply (40 PS § 757). 

Act May 17, 1921, P. L. 682, § 622 (40 PS § 757), provides that mis- 
representation or untrue statement in application, if made in good faith, 
shall not avoid policy unless it relates to some matter material to risk, 
and that, if it does relate to such matter, the act is inapplicable. 

(For other cases, see Insurance, Dec. Dig. § 291[2], 292.) 

2. INSURANCE. _ 

Insured, having agreed in application that insurer was not bound by state- 
ments made to agent unless written therein, could not introduce testimony that 
false answers were written by insurer’s agent with knowledge of facts. 

(For other cases, see Insurance, Dec. Dig. § 379[6].) 
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3. INSURANCE. 


Insured, able to read, was bound by provision in application regarding state- 
ments made to agent. 


(For other cases, see Insurance, Dec. Dig. § 379[6].) 
4. INSURANCE. 

False answer in application that insured had not had accident or had medical 
or surgical attention within five years held material to risk. 


(For other cases, see Insurance, Dec. Dig. § 291[1], 292.) 


» 


Appeal from Court of Common Pleas, Erie County; Uriah P. Rossiter, Presi- 
dent Judge. 

Action by Abraham Koppleman, now by substitution P. V. Gifford, trustee in 
bankruptcy, against the Commercial Casualty Insurance Company. From a judg- 
ment for plaintiff, defendant appeals. 

Reversed and rendered. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 

Marsh & Eaton, Charles C. Eaton, Ritchie T. Marsh, and Homer T. Eaton, 
all of Erie, for appellant. 

Charles F. Haughney and E. D. Loose, both of Erie, for appellee. 

SCHAFFER, J. 

In this action on a policy of insurance providing for the payment of sick and 
accident benefits, the jury found a verdict for the full amount of plaintiff's claim, 
and, from the judgment entered, defendant has appealed. 

The defense interposed was that plaintiff untruthfully answered questions, 
propounded to him by the company in the written application which he signed, 
material to the risk, and it is urged by appellant that because of these false answers 
the contract of insurance is avoided and plaintiff as a matter of law cannot recover. 

To the question “Have you been disabled by either accident or illness, or re- 
ceived medical or surgical attention during the last five years? If so, state when, 
and for what duration?” plaintiff answered “No.” It is undisputed that this 
answer was false. Plaintiff's own testimony and that of his family physician 
shows that he had been disabled by accident and had received medical and surgical 
attention within the period named. During that time he had suffered an injury to 
his hand caused by a falling window, and as a result of it was disabled for about 
a weck. At the same time he had an attack of tonsilitis. For both ailments he 
was attended by his family physician. Within two years of signing the application 
he had been injured by a street car and suffered for about a week from a sprained 
back and received benefits from a casualty company. Less than a year and a half 
before making the application, he had sustained severe injuries in an automobile 
collision, having his eighth and ninth ribs fractured, the muscles and ligaments 
ot his back sprained, his chest sprained, and his nervous system badly and severely 
shaken and unbalanced. From these injuries he was disabled and unable to attend 
to business for six weeks and was attended by his family physician. 

\nother question addressed to him in the application was: “Do you under- 
stand and agree that the right to recovery under any policy which may be issued 
upon the basis of this application shall be barred in the event that any of the 
foregoing statements material either to the acceptance of the risk or to the 
hazard assumed by the company, is false, or in the event that any one of the fore- 
going statements is false and made with intent to deceive, or that the insurance 
hereby applied for will not be in force until the delivery of the policy to you while 
vou are in good health and free from all injury and that the company is not bound 
Ly any knowledge of or statements made by or to any agent unless written hereon, 
and that you will pay the annual premium of ——— dollars in advance without 
notice?” To this he answered “Yes.” 

[1] One of the leading cases dealing with the legal effect of false answers in 
an application for life insurance and their materiality is March vy. Metropolitan Life 
Ins. Co., 186 Pa. 629, 40 A. 1100, 65 Am. St. Rep. 887. The principles therein laid 
down cover the kind of insurance here involved, that providing for sick and 
ccident benefits; particularly is this so because the policy in certain contingencies 
provides for payments in the event of death. It was there held (Page 641 of 186 
Pa., 40 A. 1100, 1101) that, under the Act of June 23, 1885, P. L. 134 (substantially 
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re-enacted by section 622 of the Act of May 17, 1921, P. L. 682 [40 PS § 757]): 
“A misrepresentation or untrue statement in an application, if made in good faith, 
shall not avoid the policy unless it relate to some matter material to the risk. If 
it does relate to such matter, the act is inapplicable. If the matter is not material 
to the risk, and the statement is made in good faith, although it is untrue, it shall 
not avoid the policy. * * * Ordinarily questions of good faith and materiality are 
for the jury, and, where the materiality of a statement to the risk involved is itself 
of a doubtful character, ‘its determination should be submitted to the jury. But 
it was never intended by the act of 1885, nor did that act assume, to change the 
law in cases where the matter stated was palpably and manifestly material to the 
risk, or where it was absolutely and visibly false in fact.” From these principles 
we have never departed. In the case at bar, plaintiff stated that he had not been 
disabled by accident or received medical or surgical attention during the preceding 
five years. Indisputably he had been seriously disabled by accident and had received 
medical and surgical attention. On the witness stand he admitted he had. These 
statements were “palpably and manifestly material to the risk” and “absolutely 
and visibly false in fact.” Such being the situation, as was said in the March Case, 
the act of assembly quoted has no application. In Lutz v. Metropolitan Life Ins. 
Co., 186 Pa. 527, 40 A. 1104, where the undisputed evidence was that the insured 
in his application had falsely stated that he had never had any illness, and had not 
consulted a physician, we held it error for the court to submit the question of the 
materiality of the answers in the application to the jury, and in Rigby v. Metropoli- 
tan Life Ins. Co., 240 Pa. 332, 87 A. 428, we reiterated the principles which we had 
before laid down, and determined that representations as to when the applicant for 
insurance was last attended by a physician are material to the risk, and, where 
they were false, the court should have declared their materiality as a matter of law. 

In Skruch v. Metropolitan Life Ins. Co., 284 Pa. 299, 131 A. 186, the syllabus 
thus sums up the case: “If the answers in an application for insurance, upon 
the faith of which the policy sued on was issued, relate to the present or previous 
health of the insured, are warranted to be true, and the uncontradicted evidence 
shows that they are false, binding instructions should be given for defendant.” 
In that case, a distinction is drawn between statements warranted to be true and 
representations, following the language of the application itself, which set forth 
that all statements made by the insured “shall, in the absence of fraud, be deemed 
representations and not warranties.” There the testimony, contrary to the 
statements in the application, was elicited from a physician who attended the 
insured in his lifetime, and we said his testimony was for a jury as to its cred- 
ibility; here, the testimony of the living insured challenged his own statement 
in the application, and there is no question of the credibility of witnesses involved. 
The pending case differs from the Skruch one in this most important particular; 
there it was declared in the application that all statements therein were repre- 
sentations, here it is not so declared. While it is trye the application does not 
term them warranties, the insured by his express understanding gave them this 
effect, because over his signature he declared that he understood and agreed 
“that the right to recovery under any policy which may be issued upon the basis 
of this application shall be barred in the cvent that any of the foregoing state- 
ments, material either to the acceptance of the risk or to the hazard assumed 
by the company is false, or in the event that any of the foregoing statements is 
false and made with intent to deceive.” 

[2, 3] Plaintiff presented his case, by offering the policy, with the applica- 
tion, and by his own testimony, proving the injuries he had sustained entitling 
him to the indemnity which the policy provided. In cross-examination it was 
brought out that he had received the injuries heretofore detailed, which he had 
not mentioned in the application. In rebuttal it was proposed to prove by him 
that the agent who solicited the insurance had written the answers in the appli- 
cation, that plaintiff informed him about the former accidents, that the agent 
told him they were not material, and that when all the answers were written 
down by the agent plaintiff signed the application without reading it. The offer 
was excluded by the trial judge because not covered by the pleadings and also by 
reason of the agreement in the application that the company should not be bound 
by any knowledge of or statements made by or to any agent unless written in the 
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application. Thereupon plaintiff’s counsel asked leave to amend the statement 
to cover the offer, the amendment was allowed and the offer renewed, and it 
was again excluded on the ground that plaintiff had agreed in his application that 
the right to recovery under the policy should be barred in the event that any 
of his statements material to the acceptance of the risk or to the hazard assumed 
by the company were false and because of the provision in the application as to 
statements to or by an agent. The agent was then offered by plaintiff as a 
witness to prove the same facts, and his testimony was excluded for the same 
reasons. We are of opinion that the court properly refused to receive the testi- 
mony offered on the ground that plaintiff had agreed with the company in the 
application which he signed that it was not bound by any knowledge of or state- 
ments made by or to any agent unless written in the application. By the express 
terms of the contract, the application was made part of it. Plaintiff, perfectly 
able to read and write English, could not escape from his agreement in this 
respect after having signed it, under the plea that he had not read it. Rinker v. 
Etna Life Ins. Co., 214 Pa. 608, 64 A. 82, 112 Am. St. Rep. 773; 33 C. J. p. 115, 
§ 840; First Nat. Bank of Benson Borough v. Ocean Accident & Guarantee Corp. 
(D. C.) 294 F. 91, 96; Johnston v. Patterson, 114 Pa. 398, 6 A. 746; Goldberg v. 
Knickerbocker Ins. Co., 82 Pa. Super. Ct. 302, 305.. Thus the assured was put 
upon notice of the limitation of the powers of the agent with respect to making 
the answers to questions in the application. In this respect it differs from other 
cases in which there was no specific limitation on the powers of the agent and 
in which what was said by the insured to the agent and by the agent to him may 
have been held admissible. This distinction is clearly pointed out in the Rinker 
Case, in which it is said (page 611 of 214 Pa., 64 A. 82, 83): “This suit was 
brought upon the policy, and upon the application as part thereof, without any 
averment in the declaration that any fraud or mistake was committed in making 
out the application. If the evidence offered tended to prove anything, it would 
be fraud or misconduct on the part of the agent in inducing applicant to sign a 
statement contrary to the truth; but there is no such averment in the declaration. 
The application for the policy, by its plain terms, brought to the assured distinct 
notice of a limitation upon the power and authority of the agent, in that it 
contained an explicit agreement that no statement or declaration made to any 
agent, examiner, or any other person, and not contained in the application, 
should be considered as having been made to, or brought to the notice of, the 
company, or as charging it with any liability by reason thereof. This case, there- 
fore, differs in that respect, and is to be distinguished from the line of cases 
such as Smith v. Ins. Co., 89 Pa. 287; [Susquehanna Mut. Fire] Ins. Co. v. 
Cusick, 109 Pa. 157, and Kister y. Ins. Co., 128 Pa. 553, 18 A. 447,5 L. R. A. 646, 
15 Am. St. Rep. 696, cited by counsel for appellee, in none of which does it appear 
that notice was brought to the assured of the limitation upon the power of the 
agent, or that anything was done to put the assured on guard in this respect 
during’ the negotiations for the issue of the policy. In pointing out this distine- 
tion between cases in which the authority of the agent is not limited, or the 
notice of such limitation is not communicated to the person with whom he deals, 
and other cases where the limitation is brought to the notice of the assured, the 
Supreme Court of the United States in N. Y. Life Ins. Co. v. Fletcher, 117 U. S. 
519, 6 S. Ct. 837, 29 L. Ed. 934, said: ‘Where such agents, not limited in their 
authority, undertake to prepare applications and take down answers, they will be 
deemed as acting for the companies. In such cases it may well be held that the 
description of the risk, though nominally proceeding from the assured, should 
be regarded as the act of the company. Nothing in these views has any bearing 
upon the present case. Here the power of the agent was limited, and notice of 
such limitation given by being embodied in the application, which the assured 
was required to make and sign, and which, as we have stated, he must be pre- 
sumed to have read. He is, therefore, bound by its statements.’” See, also, 
Stawartz v. Western Life Indemnity Co., 89 Pa. Super. Ct. 109. 

Defendant called a witness named Brusso, one of its officials, who testified 
that the answer of plaintiff as to his having had no previous injuries was 
material to the risk. Why defendant called this witness we are unable to see. 
lhe question and the answer under plaintiff's own admissions in his testimony 
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as to previous injuries and medical and surgical attention spoke their own 
materiality to the risk without anything else. In Livingood v. New York Life Ins. 
Co., 287 Pa. 128, 131, 134 A. 474, 475, we said: “It will not be questioned that, 
where untrue essential facts have been deliberately certified to, and, as a result, 
the policy issued, there can be no recovery when death occurs. * * * Inaccurate 
statements as to age * * * the employment of other doctors than those named, 
* * * or a denial that insurance had been sought from other companies, when 
in fact it had been, * * * are all to be deemed material representations.” In the 
very recent case of Kuhns v. New York Life Ins. Co., 297 Pa. 418, 147 A. 76, the 
application set forth that the statements made were to be considered as represen- 
tations and not warranties. It was not shown that there was any provision in 
the application, as in the one before us, that statements made by or to the agent 
unless written into the application could not affect the policy. There also the 
misstatements of fact were shown by defendant’s witnesses, here they are 
admitted by the plaintiff. We said (page 423 of 297 Pa., 147 A. 76, 77): “The 
answers of the insured, written by defendant’s examiner on the application, are 
to be treated as representations and not warranties, an important distinction, 
under the cases, in determining the right to recover on the policy issued. It is 
undoubtedly the law that, if of the former class, as here, the making of an untrue 
statement of a material fact, causing the company to act to its prejudice, vitiates 
the contract; but a forfeiture does not follow where there has been no deliber- 
ate intent to deceive, and the known falsity of the answer is not affirmatively 
shown. Mere mistakes, inadvertently made, even though of material matters, or 
the failure to furnish all details asked for, where it appears there is no intention 
of concealing the truth, will not have this effect. * * * The burden of proving 
the falsity of the answer, and that it was deliberately given, is on the defendant, 
who asserts it. * * * Unless this situation is made apparent by undisputed proof, 
documentary or oral, the question is one for the jury, and is not to be declared 
as a matter of law by the court.” In the instant case, the proof is not only 
undisputed, but it comes from the plaintiff himself. Under such conditions, 
whether it be a representation or warranty, if the statement made is material 
and admittedly untrue, there can be no recovery on the policy. The case in hand 
differs from Suravitz v. Prudential Ins. Co., 261 Pa. 390, 104 A. 754, in the out- 
standing issue in that case. There the vital question was whether the insured 
knew that she had heart disease. Here, there is no question but that the insured 
knew he had received injuries and had been attended by a physician. He admits 
these facts. 

[4] The court submitted to the jury as the one and controlling question in 
the case whether they believed the witness Brusso when he said -that plaintiff's 
answer in the application was material, and, if the company had known the true 
facts, it would not have issued the policy. This was not the true issue in the 
case at all. The issue was a legal one. Plaintiff had permitted an application 
to be sent into the company over his signature stating that he had not been 
disabled by accident during the preceding five years. He admitted that his 
answer as written was false. He had also stated in the application that in the 
period named he had not received medical or surgical attention. This also he 
admitted to be false. These statements were manifestly material to the risk, 
should have been so declared by the trial judge as a matter of law, and binding 
instructions for defendant should have been given. 

The judgment is reversed and here entered for defendant. 
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AMERICAN RAILROAD CO. OF PORTO RICO v. MATTEI. No. 2452. 
Circuit Court of Appeals, First Circuit. Nov. 26, 1930. 
45 Federal Reporter (2d) 307. 
1. RAILROADS. 

Instruction authorizing recovery for damages to truck in collision with train 
in case of failure to give statutory signals, unless truck driver was grossly and 
wilfully negligent, held erroneous (Rev. St. & Codes Porto Rico 1913, § 8969). 

(For other cases, see Railroads, Dec. Dig. § 351[20].) 

2. RAILROADS. 

Recovery against railroad cannot be had for failure to give statutory signals 
unless cause of accident (Rev. St. & Codes Porto Rico 1913, § 8969). 

(For other cases, see Railroads, Dec. Dig. § 337[5].) 

3. INSURANCE. 

Complaint by conditional vendee for damages to truck was not subject to dis- 
missal in so far as seeking recovery for repairs paid by vendor’s insurer. 

Since conditional vendee had no insurance on his interest in truck and 
no insurance money was paid to him, he would be the exclusive owner of 
what he recovered, regardless of whether insurer was party or not. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

4. INSURANCE. 

Action for damage to truck is properly brought in name of owner, though in- 
surance on interest has been paid. 

Owner in such case would recover and hold in trust for insurer the 
damages representing cost of repairs and removal of truck, and damages 
due to his being deprived of use of truck, and to depreciation in value 
owner would keep for himself. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Appeal from the District Court of the United States for the District of 
Porto Rico. 

Action by Angel Mattei against the American Railroad Company of Porto 
Rico. Judgment for plaintiff, and defendant appeals. , 

Judgment vacated, and case remanded for a new trial. 

Francis H. Dexter, of San Juan, Porto Rico, for appellant. 

3enicio F. Sanchez, of San Juan, Porto Rico (Dubon & Ochoteco, of San 
Juan, Porto Rico, on the brief), for appellee. 

3efore Bingham, Anderson, and Wilson, Circuit Judges. 

BiIncHAM, Circuit Judge. 

This is a tort action brought by the plaintiff, a citizen and resident of Porto 
Rico, against the defendant, a New York corporation, doing business in Porto 
Rico, to recover damages occasioned the plaintiff’s truck in a collision on July 4, 
1928, between it and the defendant’s passenger train, while the truck was being 
driven by the plaintiff’s servant across the defendant’s track at a grade crossing 
near kilometer 253 in the ward of Indio, municipality of Guayanilla, Porto Rico. 

The grounds of negligence charged in the complaint are: (1) Failure to 
blow the whistle or ring the bell upon approaching the crossing as required by 
statute: (2) excessive speed of the train; (3) failure to provide chains or gate 
at the crossing; and (4) failure to keep the crossing in a safe and proper condi- 
tion for traffic. The amount involved was $3,595, alleged to be made up as fol- 
lows: Cost of repairs, $1,570; expense of removing the truck from place of acci- 
dent to shop for repairs, $125; loss of profits in the use of truck from July 4, 
1928, to November 24, 1928, $900; depreciation in value of truck after repairs, 
$1,000. 

The defendant’s answer was in substance a general denial and a plea alleging 
contributory negligence. There was a trial by jury and a verdict for $2,000, for 


which judgment was entered. It is from this judgment that the appeal is prose- 
cuted. 


The parties stipulated that the plaintiff purchased the truck on a conditional 
bill of sale; that the vendors had insured their interest in the truck with the Great 
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American Insurance Company, which company caused the necessary repairs to the 
truck to be paid for, including the expense of moving it, amounting to $1,695. 

At the close of the plaintiff’s case the defendant moved to dismiss that part 
of the complaint which seeks to recover as damages the value of the repairs and 
the cost of removing the truck ($1,695), because the plaintiff had not paid for 
them; that the Great American Insurance Company paid for the repairs and was 
the proper party to recover the same in the event of any liability of the defendant. 
The motion was denied, subject to exception. It was renewed at the close of all 
the evidence and was again denied. This constitutes the first assignment of error 
here relied upon. 

[1] The second assignment is based on an exception to the charge of the court 
to the jury. An Act of the Legislature of Porto Rico, approved December 6, 1917 
(Laws 1917 No. 70) § 3, subdivision (q), provides that it shall be the duty of ev- 
ery railroad company to provide its locomotives with bells and whistles which 
shall be used upon approaching curves and road or street crossings. See, also, 
Rey. Stats. of Porto Rico, § 8969, art. 80. The portions of the charge excepted to 
are as follows: 

“(6) The court instructs the jury that, as a matter of law, if you should 
conclude or believe that these signals were not given as required by the statute, 
then that is negligence per se, and if there was a failure on the part of the rail- 
road company, its agents and servants to give the signals with reference to cross- 
ing of the road as required by the statute, and if the truck of plaintiff was 
smashed up by any carelessness and negligence of defendant, its agents and ser- 
vants, and that carelessness and negligence or failure to give signals, or anything 
of that sort, was the direct and proximate cause of the collision, if there was one, 
then, under circumstances of that sort, the plaintiff would be entitled to recover 
unless you think that at the time of such collision, if there was one at that crossing, 
the plaintiff or his servant was guilty of gross or wilful negligence, or was act- 
ing in violation of law, and that such gross and wilful negligence or unlawful act 
contributed to his injury. 

“(7) You are instructed that if you conclude that the defendant failed to give 
the signals required by the statute, as a matter of law, the plaintiff would be en- 
titled to recover such damages as you conclude the defendant has caused to him, 
unless you conclude from the testimony in the case that in addition to a mere 
want of ordinary care, the plaintiff is guilty of gross or wilful negligence or an 
unlawful act, and such gross or wilful negligence or violation of law contributed 
to the injury.” 

It is unnecessary to cite authorities to the point that the proposition stated in 
these paragraphs as to gross and wilful negligence are clearly wrong. Thev re- 
quire the defendant to prove, and the jury to find, not only that the plaintiff was 
not in the exercise of reasonable care at the time of the collision, but that he was 
guilty of gross or wilful negligence or an unlawful act contributing to cause 
the accident in order to defeat his right of recovery. 

[2] Further, in the last-quoted paragraph, the jury were told that if the de- 
fendant “failed to give the signals required by the statute,” the plaintiff, ‘‘as a 
matter of law,” would be entitled to recover. This also was error. The plaintiff 
would not be entitled to recover, if the defendant failed to give the statutory sig- 
nals, unless the jury should find as a fact that such failure was a cause of the 
collision. 

Both of these instructions were given at the request of the plaintiff. They 
were vitally wrong and misleading. To correct the error and obviate their mis- 
leading effect, the court should have specifically called the attention of the jury 
to them and eradicated the error. This the plaintiff did not ask the court to do, 
even after the instructions had been specifically excepted to by the defendant and 
the court did not then correct them. For this reason there must be a new trial. 

[3] The motion of the defendant to dismiss that part of the complaint seek- 
ing as damages the value of the repairs and cost of removing the truck ($1,695) 
was properly denied. The plaintiff, the conditional vendee, had no insurance on 
his interest in the truck and no insurance money was paid to him; and such being 
the case, he would be the exclusive owner of what he recovered. 


[4] Even if he had had insurance on his interest in the truck and it had been 
paid to him, the action would have been properly brought by him in his name. 
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In such case he would recover and hold in trust for the insurer the damages 
representing the cost of the repairs and the removal of the truck; and the damages 
due to his being deprived of the use of the truck and to its depreciation in value, 
he would keep for himself. Hart v. Western Railroad, 13 Metc. (Mass.) 99, 105, 
106, 107, 46 Am. Dec. 719; Illinois Cent. R. R. v. Hicklin, 131 Ky. 624, 115 S. W. 
752; Perrott v. Shearer, 17 Mich. 47, 55; Montalvo v. Valdiriesco, 38 Porto Rico, 
555: Grasia v. Guardiola, 38 Porto Rico, 575; Hall & Long v. Nashville & C. Rail- 
road Co., 13 Wall. (80 U. S.) 367, 370, 20 L. Ed. 594. 

The judgment of the District Court is vacated, the verdict is set aside, and 
the case is remanded to that court for a new trial; the appellant recovers costs of 
appeal. 


MARYLAND CASUALTY CO. v. FRIEDMAN. FRIEDMAN v. MARYLAND 
CASUALTY CO. Nos. 8832, 8833. 
Circuit Court of Appeals, Eighth Circuit. Nov. 25, 1930. 
45 Federal Reporter (2d) 369. 
INSURANCE. 


Operation of automobile by employee under age for registered operators held 
excepted from risk under liability policy (Laws Mo. 1921 [lst Ex. Sess.], pp. 77, 
$3, 105, $9.3, S) G27. 

The policy provided that it did not cover automobile while operated 

by person under age limit fixed by law. Laws Mo. 1921 (lst Ex. Sess.), 

pp. 77, 83, 103, §§ 3, 8, 9, 27, prohibit operation of motor vehicle by person 

under 16, but also provide for registration of chauffeurs and operators 

other than chauffeurs who regularly operate motor vehicles in course of 
employment and prohibit issuance of certificate as registered operator to 
person under 18. Automobile was operated by employee over 16, but 

under 18. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

_ Appeal from the District Court of the United States for the Western District 
of Missouri; Albert L. Reeves, Judge. 

_ _ Action by Sam Friedman against the Maryland Casualty Company. From a 
judgment for plaintiff, defendant appeals, and plaintiff brings cross-appeal. 

Reversed and remanded. 

John F. Cook, of Kansas City, Mo. (Trusty & Pugh, of Kansas City, Mo., on 
the brief), for Sam Friedman. 

A. E. Stoll, of Kansas City, Mo. (H. L. McCune, R. B. Caldwell, and Mc- 
Cune, Caldwell & Downing, all of Kansas City, Mo., on the brief), for Maryland 
Casualty Co. 

Before Kenyon, Booth, and Gardner, Circuit Judges. 

Booru, Circuit Judge. 

There are here an appeal and a cross-appeal from a judgment entered upon a 
verdict directed by the trial court in favor of Friedman, plaintiff below, in an 
action brought by him against the casualty company upon a policy of liability in- 
surance, covering damages arising from the operation of his automobile truck. 

The appeal raises the question whether the court erred in directing a verdict 
in favor of plaintiff at the close of all the evidence. 

The cross-appeal raises the question whether the court erred in refusing to 
submit to the jury the question of vexatious delay (under the Missouri statute) on 
the part of the casualty company by its refusal to settle the judgment obtained 
against Friedman for damages on account of the personal injury caused by his 
automobile truck. 

The action was originally brought in the state circuit court in Jackson county, 
Mo., but was duly removed in the ground of diversity of citizenship, 

The short facts in the case are not in dispute and are as follows: A policy 
of automobile liability insurance was issued by the casualty company to Friedman 
in April or May, 1925, covering his Ford truck. While the policy was in force in 
July, 1925, the truck was being driven by an employee of Friedman named Bohn- 
bank, in the city of Kansas City, Mo., and a collision occurred between the truck 
and a motorcycle driven by one Bates. At the time of the accident, Bohnbank 
was over 16 and under 18 years of age. Suit was brought by Bates against Fried- 
man, and a judgment was recovered which was paid by Friedman. He demanded 
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reimbursement from the casualty company and that company refused payment on 
the ground that it was not liable under the terms of the policy. The present suit 
followed. 

The policy contained the following provision: “This policy does not cover 
while the said Automobile or Automobiles are (a), * * * or (b) being operated 
by any person under the age limit fixed by law, or under the age of sixteen (16) 
years in any event. * * *” 

During the time covered by the policy, there were in force in the state of 
Missouri the statutory provisions set out in the margin.’ 

At the trial, the court directed a verdict for the plaintiff on the ground that 
the clause in the policy, above quoted, referred only to the general age limitation 
mentioned in the Missouri statute, viz, 16 years; and that as Bohnbank, the 
driver of the truck at the time, was over 16 years of age, the other provisions of 
the statute had no application. In this ruling, we think the trial court erred. 

The broad purposes of the several statutory enactments quoted were: (1) To 
prevent any one under the age of 16 from operating a motor vehicle on the high- 
ways of the state; (2) to prevent any one under the age of 18, or without a cer- 
tificate of registration, from operating a motor vehicle: (a) as a “chauffeur,” or 
(b) as a “registered operator,” as those terms are defined in the statute. 

These several statutory provisions are not inconsistent with each other, and 
were enacted by the state Legislature at the same time and as parts of one chapter. 

We are of the opinion that “the age limit fixed by law” was 18 years for the 
driver of the automobile truck in question under the circumstances disclosed. It 
is conceded that he was under that age. The liability incurred by reason of the 
accident was therefore not within the coverage of the policy. 

The case of United States Fidelity & Guaranty Co. v. Guenther, 281 U. S. 34, 
50 S. Ct. 165, 166, 74 L. Ed. 683, a decision which was handed down after the 


1Laws of Missouri, 1921, First Extra 


Session, page 77, § 3: 
“Definitions: * * * 


“Chauffeur.” An operator (a) who operates a motor vehicle in the transportation of persons 
or property, and who receives compensation for such service in wages, salary, commission or 
fare, or (b) who as owner or employee operates a motor vehicle carrying passengers or property 
for hire, * * © 

***Registered operator.’ An operator, other than a chauffeur, who regularly operates a motor 
vehicle of another person in the course of, or as an incident to his employment, but whose principal 
occupation is not the operating of such motor vehicle.” 

Laws of Missouri, 1921, First Extra Session, page 83, § 8: 

“Registration of chauffeurs.-(a) Every person desiring to operate a motor vehicle as a 
chauffeur shall file in the office of the commissioner a statement containing his name, age, address 
and the trade name, style and motive power of the motor vehicles he is competent to operate, on 
a blank to be furnished for that purpose by the commissioner. Such 
dorsed by two citizens of this state 
to the correctness of the 


application shall be en- 
who are registered motor vehicle owners who. shall certify 
facts stated in such application and the good character of the applicant, 
and such application shall be accompanied by two duplicate photographs of the applicant of such 
size as shall be specified by the commissioner, endorsed with the genuine signature of the 
plicant , 

““(c) The commissioner shall also furnish to such applicant, without further charge, a suitable 
metal badge of such size as the commissioner may determine, which shall bear thereon the words 
‘Registered chauifeur number, Missouri motor vehicle law’ (with the registry number 
inserted therein) and said badge shall be thereafter worn by such chauffeur upon his clothing 
in a censpicious place at all times when ke is operating a motor vehicle 





on the ‘high was No 
certificate of registration as chauffeur shall be issued to any person under the age of eighteen 
years.” 

I-ws of Missouri, 1921, First Extra Session, page 83. § 9: 

“Registration of registered operators.—(a) Every person desiring to operate a motor vehicle 
s a registered operator shall file in the office of the commissioner a statement containing 
name, age and address, and the trade name and motive power of the motor vehicle he is com 
petent to operate, on a blank to be furnished by the commissioner for that purpose, which shall be 
endorsed by two citizens of this state who are registered motor vehicle owners, who shall certify 
to the correctness of the facts stated in such application and the good character of such applicant. 

“(b) Upon the filing of such statement and the paynient of a fee of $3.00, the commissioner 
shall issue and deliver to the applicant a certificate of registuyation, which shall contain the nam 
and address of the person registered and the words ‘Registered operator number, 
Missouri motor vehicle law’ (with the registration number inserted therein). Such certificate 


shall be endorsed by the genuine signature of the person to whom it is issued. No certificate 
as a registered operator shall be issued to any person under the age of eighteen years.” 

Laws of Missouri, 1921, First Extra Session, page 103, § 27: 

(“‘c) Employment of unregistered chauffeurs and operators: No person shall employ as a 
chauffeur or registered operator of a motor vehicle any person who has not complied with the 
provisions of this act, or whose certincate of registdation has been revoked. * * * 

““(i) Age limit of operators: No person under the age of sixteen (16) 


years shall operate 
a motor vehicle on the highways of this state.” 











Auto. ] Brandon v. St. Paul Mercury Indemnity Co. 813 


trial of the case at bar, is in our opinion decisive here. In the Guenther Case, the 
po wicy contained a provision that it “shall not cover any liability of the assured 
while (the automobile is) being operated by any person under the age limit fixed 
by law or under the age of sixteen years in any event.” This is substantially the 
same as the provision contained in the policy involved in the present suit. In the 
Guenther Case there was also in force an ordinance in the city of Lakewood, where 
the accident occurred, which made it “unlawful for any owner, bailee, lessee, or 
custodian of any motor vehicle to permit a minor under the age of 18 years to 
operate or run said motor vehicle upon public highways, streets or alleys in said 
City of Lakewood.” This is similar to the Missouri statute prohibiting any per- 
son from employing as a chauffeur or as a registered operator of a motor vehicle 
any one who had not complied with the provisions of the motor vehicle law: and 
that law required a person to be 18 years of age before a registration certificate 
could be issued to him. ‘The Supreme Court in the Guenther Case said: 

“The sole question presented here is whether, under the terms of the policy, 
liability of the Company was excluded by reason of the municipal ordinance. 

“We think that within the plain meaning of the policy the operator of the 
automobile was ‘under the age limit fixed’ by the ordinance. True it is that the 
ordinance does not fix a general age limit for operators of automobiles. But as 
the ordinance makes it unlawful for the owner of an automobile to permit a minor 
under eighteen years of age to operate it, to say that when the owner permits a 
minor only seventeen years of age to operate it the operator is not ‘under the age 
limit fixed’ by the ordinance, would be merely sticking in the bark.” 

The Supreme Court further held that the language of the policy was unam- 
biguous, and therefore the rule that, where the policy is ambiguous, it should be 
construed against the insurance company, had no application. It was held that the 
insurance company was not liable. 

In our opinion, the Guenther Case is not distinguishable from the case at bar. 

In view of the foregoing holding on the question of liability of the casualty 
company under the policy, the question of vexatious delay raised by the cross-ap- 
peal requires no consideration, at this time. 

It is further urged on the cross-appeal that this court should pass upon the 
refusal of the trial court to submit to the jury the question whether defendant 
had not waived its right to claim that there was no liability on its part under 
the policy. 

In the view which the trial court took as to the construction of the policy, 
the question of waiver was not necessary to be considered by it, and was not con- 
sidered. 

As the case must go back for a new trial, and the evidence on the question of 
waiver may then be materially different from the evidence on the former trial, 
would he inadvisable for us to consider the question of waiver based upon the 
evidence on the former trial. 

Other questions raised have been considered but found without merit. 

The judgment is reversed, and the case remanded for a new ttrial. 


BRANDON vy. ST. PAUL MERCURY INDEMNITY CO. No. 29603. 
Supreme Court of Kansas. Jan. 10, 1931. 
294 Pacific Reporter 881. 


INSURANCE. 
Automobile accident policy held contract of liability; right to recover 
injuries being complete when liability attaches. 
Syllabus by the Court. 

The automobile accident policy involved insuring against damages for 
bo injuries to third persons cause od in the operation of the automobile 
hy the insured, the insurer reserving the right to defend against the claim 
of damages in the name of the insured, and to negotiate settlements with- 
out interference by the insured, is held to be a contract of liability rather 
than of indemnity payable only when the damages actually sustained has 
been paid by the insured, and the right to recover for the injuries is com- 
plete when the liability attaches, following Blanton v. Cotton Mills Co., 103 
Kan. 118, 172 P. 987, L. R. A. 191E, 541. 


(For other cases, see Insurance, Dec. Dig. § 512.) 





814 The Insurance Law Journal, Vol. 76 [Apr., 1931 


2. INSURANCE. 
Person injured by insolvent insured’s automobile, after recovering judgment 
against insured, could proceed against liability insurer in garnishment. 
Syllabus by the Court. 
After the injured party had recovered a judgment against the insured 
who was insolvent, the plaintiff had a right to proceed against the insurer 

in a garnishment proceeding to recover from it the adjudged liability. 

(For other cases, see Insurance, Dec. Dig. § 432.) 

Appeal from District Court, Butler County; George J. Benson, Judge. 

Garnishment proceeding by Charles Brandon against the St. Paul Mercury 
Indemnity Company, garnishee, after return unsatisfied of execution against 
George Woods. From an adverse judgment, garnishee appeals. 

Affirmed. 

Richard E. Bird, of Wichita, for appellant. 

A. M. Ebright, A. B. Burch, J. B. Patterson, and P. K. Smith, all of Wichita, 
for appellee. 

Jounston, C. J. 

In an action brought by Charles Brandon against George Woods for the 
recovery of damages for negligently running into and seriously injuring him, a 
trial resulted in a judgment in favor of Brandon for $2,500. Executions were re- 
turned unsatisfied, and garnishment process was issued against the St. Paul Mercury 
Indemnity Company, which had insured Woods against liability for injuries caused 
in operating his automobile, and that company answered that it was not indebted 
to Woods and did not have possession or control of any property, effects, or credits 
belonging to Woods. Issue was taken on the answer of the garnishee, and a jury 
was called to try the issues of fact. A demurrer to the evidence in behalf of 
Brandon was overruled, and, after testimony was produced by the garnishee, the 
court ruled that there was no question of fact to be decided, discharged the jury, 
and rendered judgment for $2,691. The garnishee has appealed. 

It is contended by the indemnity company that it is not directly liable to Bran- 
don, the injured party, that the latter in fact took the place of Woods, the insured, 
and that Woods had not complied with the conditions of the policy as to giving 
prompt notice of the accident to the company, and also the provision requiring 
Woods to co-operate with the company in any suit brought by the injured party. 
These failures, it is claimed, prevent any liability attaching to the company, and 
necessarily created no liability of the company to Brandon who stands in the 
shoes of Woods. It appears that an automobile policy of insurance as issued by 
the company to Woods, and that shortly afterwards the accident occured in which 
Woods ran his automobile over Brandon, inflicting the injuries upon which a 
recovery was based. Woods advised the agent who issued the policy of the acci- 
dent, and the agent told him he would notify the company, and that Woods would 
be expected to co-operate with the company in the defense against the claim and 
would render assistance in the matter to the company. Afterwards one Stone, 
the representative and adjuster of the company, investigated the result of the 
collision and the liability for the injuries sustained. Woods was asked by him 
why he had not reported the accident before, and he replied that the injury did not 
amount to anything, and the agent said, “We have been sued—you have been sued,” 
and told Woods, “You must help us get the witnesses,” whereupon Woods gave the 
agent the name of one witness. The attorney for Woods was also the attorney 
for the indemnity company in resistance of the claim. Before the trial of the case 
brought against him, Woods became insolvent and disappeared. Thereafter he 
took no part in the trial and his whereabouts were unknown to any of the parties. 
His attorney who acted for the indemnity company procured a number 
of continuances of the case brought by Brandon, and, when it was 
finally tried, a judgment in favor of Brandon was rendered. Executions 
issued were returned unsatisfied and thereupon Brandon brought the garnishment 
proceeding against the indemnity company. Several offers of substantial amounts 
were made to Brandon by the attorney for Woods and the company in settlement 
of the claim and judgment, both before and after the garnishment hearing which 
were not accepted. 

[1,2] The policy, it appears, was one of insurance against liability rather thar 
one of y Died It provided, among other things, that the company would pay 
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all sums for which the assured became liable, for all damages imposed by law for 
bodily injuries, including death, up to the amount of $5,000; that, in case of an acci- 
dent, the insured should immediately notify the company and forward any sum- 
mons or other process served on him in connection therewith, and that the insured 
should aid the company in effecting settlement, securing information and evidence, 
and obtaining the attendance of witnesses, but that the insured should not assume 
any liability or interfere in any negotiation for settlement or in any legal proceed- 
ing: that the insolvency or bankruptcy of the assured should not release the com- 
pany from payment of damages, and, in case execution against the insured is re- 
turned unsatisfied because of insolvency, an action might be maintained by the in- 
jured party against the company under the terms of the policy. It was agreed that 
notice by or on behalf of the assured to any authorized agent of the company 
sufficient to satisfy the assured shall be deemed to be notice to the company. 
Failure to give notice within the time specified shall not invalidate any claim under 
this section made by the assured, if it be shown not to have been reasonably possible 
to give such notice within the prescribed time and that notice was given in a rea- 
sonable time. The company agreed to investigate any claim for damages, to 
negotiate settlement as may be deemed expedient by the company. to defend suits 
for such damages even if groundless, in the name and on behalf of the assured 
until the company shall elect to effect settlement thereof. It agreed to pay all 
costs taxed against the assured in any legal proceeding defended by the company 
and interest accruing upon a judgment rendered. The policy did not contain what 
has been termed the “no action” clause, providing that it should only be liable to the 
extent of reimbursing the insured for loss actually sustained and paid by him. The 
company reserved the right authorizing the company to defend any suit for dam- 
ages, providing that there should be no interference by the insured with negotiations 
for settlement, and providing that the insurance should not be paid until the damages 
had been adjusted and settled by the company, and all together must be regarded 
as a contract against liability. 

In Blanton vy. Cotton Mills Co., 103 Kan. 118, 172 P. 987, L. R. A. 1918E, 541, 
a policy somewhat similar to the one in question was held to be one binding the 
company for liability and not for mere indemnity, and further that the insurance 
company was subject to garnishment, at the suit of the injured party. In that 
case it was recognized that there was a conflict of authority of the question and 
many cases holding to the view adopted by this court were there cited. See, also, 
Fritchie v. Extract Co., 197 Pa. 401, 47 A. 351: Maryland Casualty Co. v. Peppard, 
53 Okl. 515, 157 P. 106, L. R. A. 1916E, 597; Lewinthan v. Travelers’ Ins. Co., 
61 Misc. Rep. 621, 113 N. Y. S. 1031; Slavens v. Standard Accident Ins. Co. (C. 
C. A.) 27 F. (2d) 859; note in 48 L. R. A. (N. S.) 184. The company, it appears, 
had made its defense to the claim for damages in the action of Brandon v. Woods, 
and did so in the name of Woods as the policy provision provided that it might do. 
The judgment in favor of plaintiff had been entered and had become a finality be- 
fore the garnishment proceeding was commenced. The questions as to the right 
of recovery were settled in that action. If there was any question as to failure of 
Woods to give prompt notice of the accident and to assist the company in the de- 
fense, which could be regarded as still open to the company, it was determined in 
that judgment. It proceeded with the defense in that case after Woods had dis- 
appeared and also had applied for and obtained a number of continuances of the 
case. It had also made a number of offers of compromise and settlement with the 
plaintiff. It is true that the attorney said he had made the offers in behalf of 
Woods and those interested in making a defense, but he frankly stated that he was 
conducting the defense without the express command of Woods, and that he ex- 
pected to be paid for it by the company. The action of the company in the case 
including the offers of considerable sums in settlement of the claim and judgment 
operated as a waiver if there was any defect in the matter of notice and of the 
failure of Woods to aid in the defense. Mayse v. Great American Ins. Co., 123 
Kan. 692, 256 P. 1002; Penquite v. General Accident, Fire & Life Assurance Corp., 
126 Kan. 511, 268 P. 851; Moody v. Providence Washington Ins. Co., 127 Kan. 783, 
275, Bs Ah 

Under the evidence and the admissions of parties, the court we think rightly 
decided that the company was liable for the damage sustained, and there was no 
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error in discharging the jury and in entering judgment for plaintiff. The claim that 
there was departure in pleading is deemed to be without merit. 
The judgment is affirmed. 


HOBBS v. CUNNINGHAM et al. 
Supreme Judicial Court of Massachusetts. Suffolk. Dec. 22, 1930. 
174 Northeastern Reporter 181. 
3. INSURANCE. 


In suit to enforce liability under automobile liability policy, evidence justified 
finding that taxicab involved was asset of insured owner’s estate at time of acci- 
dent, and that driver was operating it with administrator’s consent (G. L. c. 90, 
as amended by St. 1925, c. 346; G. L. c. 90, § 2, as amended by St. 1924, c. 427; 
G. L. c. 140, § 65; G. L. c. 175, § 113, as amended by St. 1923, c. 149, § 2). 

Evidence disclosed that taxicab was duly registered by owner under 
G. L. c. 90, as amended by St. 1925, c. 346; that taxicab was bequeathed 
to administrator; and that administrator after owner’s death continued 
its operation by driver under arrangement for sharing percentage of gross 
receipts and attending to repairs. Administrator at no time prior to the 
time of accident attempted to transfer title to the taxicab from himself as 
administrator to himself as legatee, under G. L. c. 90, § 2, as amended by 
St. 1924, c. 427. No compliance with G. L. c. 140, § 65, was had. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

4. INSURANCE. 

Where taxicab was asset of insured’s estate and was operated by driver with 
administrator’s consent at the time of accident, liability insurer was liable, though 
taxicab had been bequeathed to administrator. . 

The policy indemnified assured named in declarations, and any person 
responsible for operation of named assured’s motor vehicle with his 
express or implied consent, against ioss by reason of liability to pay 
damages to others for bodily injuries, and provided that, if death of 
assured should occur within policy period, policy during unexpired portion 
should cover legal representatives of assured. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Superior Court, Suffolk County; Alonzo R. Weed, Judge. 

Suit by Franklin W. Hobbs against Charles Cunningham and Eagle Indem- 
nity Company. From a decree for plaintiff, Eagle Indemnity Company appeals. 

Affirmed. 

G. R. Nutter, of Boston, for plaintiff. 

F. G. Moulton and G. A. Murphy, both of Boston, for defendants. 

Crospy, J. 

This is a bill in equity brought under G. L. c. 175, § 113, as amended by St. 
1923, c. 149, § 2, to reach and apply in satisfaction of a final judgment obtained 
by the plaintiff against the defendant Cunningham, the obligation of the defend- 
ant Eagle Indemnity Company (herein referred to as the defendant) under a 
policy of automobile liability insurance. The case was heard by a judge of the 
superior court who made certain findings of fact and ordered a final decree to be 
entered in favor of the plaintiff. From this decree the defendant appealed. The 
defendant also excepted to the denial of certain requests for rulings made by it 
and to the allowance of others presented by the plaintiff. 

The trial judge found the following facts: on January 1, 1928, one Herbert 
Evans was the owner of a taxicab which was duly registered, and the defendant, 
under G. L. c. 90, as amended by St. 1925, c. 346, issued to him a policy of insur- 
ance. Evans died testate on June 25, 1928, and was the owner of the taxicab at 
the date of his death. His will was duly allowed by the probate court on Septem- 
ber 25, 1928, and Michael F. O’Neill was appointed administrator with the will 
annexed. By his will the testator bequeathed the taxicab to O’Neill. Cunning- 
ham operated the taxicab for Evans before his death. Thereafter O'Neill took 
possession of it and continued its operation by Cunningham under an arrange- 
ment whereby O'Neill was to be paid sixty per cent. of the gross receipts and to 
attend to the repairs. The same arrangement continued during the year 1928 
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after the death of Evans. As there was not sufficient money in the estate to 
pay the debts and funeral expenses, O’Neill paid some of them from his share 
of the receipts from the taxicab. On November 6, 1928, the taxicab while 
operated by Cunningham struck and injured the plaintiff. After O’Neill’s ap- 
pointment as administrator he went to the registry of motor vehicles to see 
about having the registration of the taxicab transferred to himself as legatee, 
but failed to do so, nor did he at any time before the accident by bill of sale or 
otherwise by any overt act “manifest an intention to transfer title to the taxicab 
from himself as administrator to himself as legatee. * * * ” The registration of 
the taxicab remained in Evans’s name during the entire year 1928. There was 
no compliance with G. L. c. 140, § 65. Upon all the evidence the judge found 
and ruled that before the accident there had not been any definite, unequivocal 
and final act of transfer of the taxicab from O’Neill as administrator to himself 
as legatee; that it was an asset of the estate of Evans at the time of the accident, 
and that Cunningham was operating it with the express or implied consent of 
O'Neill as administrator. 


The policy contained the following among other provisions: ‘The insurer “here- 
by agrees to indemnify the Assured named in the declarations * * * and any 
person responsible for the operation of the named Assured’s motor vehicle * * * 
with his express or implied consent against loss by reason of the liability to pay 
damages to others for bodily injuries * * * sustained during the term of this 
policy by any person * * * arising out of the ownership, operation, maintenance, 
control or use upon the ways of said Commonwealth of such motor vehicle. * * * 
If the death, insolvency or bankruptcy of the Assured shall occur within the 
policy period, the policy during the unexpired portion of such period shall cover 
the legal representatives of the Insured. * * * The unqualified term ‘Assured’ 
whenever used in this Policy shall include in each instance not only the named 
Assured but also any other person, firm or corporation entitled to protection 
under the Agreements, Conditions and Delcarations of this Policy, and under 
the provisions of chapter 346 of the Acts of 1925 of the Commonwealth of 
Massachusetts and all Acts amendatory thereof and supplementary thereto, but 
the qualified term ‘named Assured’ or ‘Assured named in the Declarations’ shall 
apply only to the Assured named and described as such in the Declarations.” 

[1-4] The language of the policy above referred to is free from ambiguity. 
It indemnifies against loss not only the assured but any person operating the 
motor vehicle with his express or implied consent. If the title to the taxicab 
became vested in O’Neill as legatee before the accident, the plaintiff cannot 
maintain this bill. If Cunningham at the time of the accident was not operating 
it with the express or implied consent of O'Neill as administrator there can be 
no recovery. The extension of liability of the owner of a motor vehicle under 
the policy so as to include personal injuries caused by it while being negligently 
operated by his express or implied consent does not render the owner liable for 
damages caused by the negligence of one not his servant or agent. Opinion of 
the Justices, 251 Mass. 569, 599, 147 N. E.. 681; Marsal v. Hickey, 225 Mass. 170, 
114 N. E. 301; McNeil v. Powers, 266 Mass. 446, 165 N. E. 385. 


It cannot be doubted that upon the death of Evans and the allowance of his 
will by the probate court the title to all personal property left by him passed to 
O'Neill as his personal representative. It has been many times decided by this 
court that the title to personal property owned by one who died intestate vests 
in the administrator of his estate. Lawrence v. Wright, 23 Pick. 128; Rolfe v. 
Atkinson, 259 Mass. 76, 156 N. E. 51, and cases cited. When an administrator 
is appointed, the appointment relates back and the personal property vests in 
him from the date of the decease of the intestate. Hatch v. Proctor, 102 Mass. 
351, 353; Hagar v. Norton, 188 Mass. 47, 49, 50, 73 N. E. 1073; S. S. Pierce Co. v. 
Fiske, 237 Mass. 39, 41, 129 N. E. 609. Upon the appointment of an executor 
title to the personal property vests in him. It was said by Knowlton, C. J., in 
Flynn vy. Flynn, 183 Mass. 365, at page 366, 67 N. E. 314, “The title to all the 
personal property of a deceased person vests in his executor or administrator, 
by relation, from the time of his death, and no one else can maintain an action 
for it.” Moulton vy. Commissioner of Corporations & Taxation, 243 Mass. 129, 
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131, 137 N. E. 297; Bingham v. Commissioner of Corporations & Taxation, 249 
Mass. 79, 82, 144 N. E. 77, 33 A. L. R. 809; Rolfe v. Atkinson, supra. 

There seems to be no sound reason why the title in the first instance to a 
specific legacy of personal property should not be subject to the general rule. 
See Gay, Petitioner, 5 Mass. 419; Moulton y. Commissioner of Corporations & 
Taxation, supra; Hayes v. Hayes, 45 N. J. Eq. 461, 17 A. 634; Blood v. Kane, 130 
N. Y. 514, 29 N. E. 994, 15 L. R. A. 490; Floyd v. Breckenridge, 4 Bibb (Ky.) 14. 
It follows that the title to the taxicab became vested in O’Neill as administrator 
upon his appointment and qualification, where it would remain as an asset of the 
estate until distribution. O’Neill, in order to transfer title to the taxicab, was 
required to act in a double capacity. If he formed merely a mental determination 
or intention to transfer the title to himself as legatee, that would not be sufficient. 

The executor of a will who is also a trustee thereunder cannot legally transfer 
property from himself, as executor, to himself, as trustee, and be taxed accord- 
ingly, until the executor’s account has been duly filed and allowed in the probate 
court. Hardy v. Yarmouth, 6 Allen, 277; Welch v. Boston, 211 Mass. 178, 181, 
97 N. E. 893; Sears v. Nahant, 215 Mass. 329, 331, 102 N. E. 494; Sherman v. 
Jerome, 120 U. S. 319, 326, 7 S. Ct. 577, 30 L. Ed. 680. 

An examination of the evidence does not disclose that the administrator 
before the date of the accident performed any open, notorious, and unequivocal 
act to transfer title of the taxicab to himself as legatee; he did nothing to cause 
its registration to be changed, G. L. c. 90, § 2, as amended by St. 1924, c. 427, 
Fulton v. Kaler (Mass.) 170 N. E. 818; and did not execute a bill of sale nor file 
the notice of intended sale as required by G. L. c. 140, § 65. So far as appears 
he failed to perform any act which would give notice to the public of a change 
of ownership. 

In view of all the evidence, the judge was justified in finding that before the 
accident there had not been any definite, unequivocal or final act of transfer of 
the taxicab from O’Neill, as administrator, to himself, as legatee; that it was an 
asset of the estate of Evans at the time of the accident, and that on that date 
Cunningham was operating it with the express or implied consent of O'Neill as 
administrator of the estate of Evans. It also appears that as administrator he 
continued its operation by Cunningham and received a portion of the proceeds 
therefrom which he used toward the payment of debts of the estate; and that 
these debts were not fully paid until late in December, 1928. It could have been 
found upon the evidence and the reasonable inferences to be drawn therefrom 
that the taxicab remained as an asset of the estate at least until the debts had 
been paid. 

On cross-examination of O’Neill by counsel for the insurer, he was asked 
“And you desired, as soon as you were able to do so legally, to take possession 
of the taxicab as owner, were you not?” The question was excluded subject 
to the exception of the insurer. It was rightly excluded as immaterial. The 
desire of the witness could have no bearing upon the issue whether title to the 
car remained in the estate or had passed to O'Neill as legatee. 

The insurer offered, as affirmative evidence of the transfer of the title from 
the estate to O’Neill as legatee, certain answers to interrogatories in another 
suit brought by this plaintiff against O’Neill as administrator, and statements 
made by O'Neill to an investigator in the employe of the insured. This evidence 
was excluded except as it might affect the credibility of O’Neill. There was no 
error in the manner in which it was dealt with. Apart from the purpose for 
which it was admitted, it was mere hearsay. McNiff v. Boston Elevated Railway 
Co., 234 Mass. 252, 254, 125 N. E. 391. 

The exceptions of the defendant to the refusal by the judge to grant certain 
rulings requested by it and to the allowance of certain requests of the plaintiff 
need not be considered in detail. An examination of them discloses no error of 
law. The entire evidence is printed in the record and it appears from it that 
the case was fully and fairly tried and the rights of all parties were duly protected. 

It is unnecessary in opinion or rescript to insert any reference to interest 
Interest follows on the principal up to the date of decree after rescript from 
simple affirmance of the decree. The same rule applies in equity as at law. 
G. L. c. 235, § 8: St. 1924, c. 38. East Tennessee Land Co. v. Lesson, 185 Mass. 4, 
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69 N. E. 351; Sherwood vy. Warren, 255 Mass. 206, 211, 150 N. E. 902. See Jackson 
y. Brockton, 182 Mass. 26, 27, 64 N. E. 418, 94 Am. St. Rep. 635. 
Decree affirmed, with costs. 


CARTIER v. LUMBERMEN’S MUT. CASUALTY CO. et al. 
Supreme Court of New Hampshire. Belknap. Jan. 6, 1931. 
153 Atlantic Reporter 6. 
1. INSURANCE. 


Provision in automobile liability policy excepting “accidents to members of 
assured’s household including domestic or household servants” held to include 
insured’s brother, who was member of insured’s household: of which mother was 
the head. 

Insured, his injured brother, their father, mother, and sister lived 
together in house owned by the mother, who ran it, and to whom brothers 
and father each paid board without other responsibility for housekeeping 
expenses. It was injured brother’s contention that excepting clause dealt 
only with household of which insured was head and more than a member. 
Such contention, however, was contrary to natural meaning of words used, 

a “household” being a group of persons living together, and, since insured 

and brother were members of the household, it was “assured’s household” 

within meaning of policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Construction of policy is governed by principles used in construing other in- 
struments. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Test in construing doubtful policy provision is what reasonable person in 
insured’s position would have understood. 

Meaning of policy provision is to be determined by external standards 
of reasonableness. Hence it is not what insurer meant when his speech 
was doubtful, but what insured would naturally understand to be meaning 
of words. Nor is the test what insured understands, but what he reasonably 
should understand. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


Exceptions from Superior Court, Belknap County, Matthews, Judge. 

sill by George Cartier against the Lumbermen’s Mutual Casualty Company 
and another. Decree for plaintiff, and named defendant excepts. 

Bill dismissed. 

sill to enforce an automobile liability policy. The defense rests only on a 
clause of the policy excepting liability for “accidents to members of the assured’s 
household, including domestic or household servants.” The plaintiff, his brother, 
insured by the policy, their father, mother, and sister all lived together in a house 
owned by the mother who ran it, and to whom the brothers and the father each 
paid board without other responsibility for any housekeeping expenses. 

The court (Matthews, J.), ruling that the excepting clause is not a defense 
because the insured was not the head of the household, ordered a decree for the 
plaintiff. To the ruling and order, the insurer excepted. 


Frank P. Tilton and Fortunat E. Normandin, both of Laconia, for plaintiff. 

Murchie, Murchie & Blandin, all of Concord, for the insurer. 

ALLEN, J. 

[1] It is said for the plaintiff that the excepting clause of the policy deals 
with a household of which the insured is the head and more than a member. To 
support the claim, it is argued that, since the clause expressly includes servants 
of a household within its membership, and since such servants are only servants 
of its head and not of its other members, it follows that the insured must be its 
head within a proper meaning of the clause. And, even if the meaning is doubt- 
ful, it is urged that the same result should be reached as the one more probably 
understood by the insured. 


Argument is also advanced that the insured would not have accepted the 
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policy if the excepting clause applied to him, since it would cost no more to 
obtain a policy without the clause. The record shows no facts to sustain this 
point of argument or that the insured’s acceptance of the policy was in any way 
influenced by its cost. There is nothing to indicate that the amount of the 
premium affected his understanding of the clause. This point must therefore be 
disregarded. 

A household is a group of persons living together. It is usually said that 
they must be under a head called the householder. Of the household here appar- 
ently the mother was the head. The insured and his brother being members of 
it, it was their household or the household of each of them. There were no ser- 
vants in it, but, if there had been, it would still have been theirs. The clause 
does not refer to servants of the insured, but to the household embracing the 
servants in its membership. It was the assured’s household, even if the ser- 
vants, had there been any, would not have been his. The clause would not 
seem to be doubtful in a disclosed purpose to make membership in a household 
on the part of the insured enough to subject him to it. It is the natural and 
ordinary meaning of the words used. As one reads the clause, the policy gives 
the insured no protection for injury to members of his household, and the 
household includes any servants in it. 

[2, 3] But, if it be called doubtful whether the clause is operative unless the 
insured is the household head, the construction of an insurance policy is gov- 
erned by the same general principles used in the case of other written. instru- 
ments. Stone v. Insurance Co., 69 N. H. 438, 440, 45 A. 235; Marsh v. Insurance 
Co., 71 N. H. 253, 254, 51 A. 898. It is said in Watson v. Insurance Co., 83 N. H. 
200, 202, 140 A. 169, 170: “The test is not what the insurer intended its words to 
mean, but what a reasonable person in the position of the insured would have 
understood them to mean.” This is only an application of the general rule based 
on justice and common sense, that the meaning of one’s writings, as well as of 
his speech, when doubtful, is to be determined in the light of the situation in 
which they are presented or uttered. Of such situation the position of the party 
addressed is a feature. What the latter would naturally understand to be the 
meaning is to be given effect, because the standard is external. Fitch Co. v. 
Insurance Co., 82 N. H. 318, 319, 133 A. 340. If one says to another one thing 
and means to himself something else, he is held to what he says, and that is what 
he is naturally understood to savy. 

In like manner, as implied by the foregoing citation from the Watson Case, 
the standard is also external as to the party addressed. It is not what he under- 
stands, but what he reasonably should understand, that is effective, and the 
offeror is bound by the offeree’s understanding only when it is a natural and 
proper one to be adopted. The latter may not resolve doubtful language in his 
favor if he is not misled and if it is not reasonable to do so. 

The law’s adoption of these external standards of speech and writings merely 
expresses the common understanding on the subject. The rule of law conforms 
with the rule of life. 

In determining the reasonable meaning of what is said, its source is a proper 
subject of consideration. The circumstance of interest rather than disinterest 
on the offeror’s part in what he says may be enough not to entitled the offeree 
to assume and adopt a meaning in his own favor. The reason for making an 
offer may well be a proper solution of its construction. Contracts and business 
transaction generally are entered into because each party regards them as being 
for his advantage, and offers of a business character are presumably made in 
the offeror’s thought that their acceptance will benefit him. The offeree, entitled 
reasonably to read the language in his own interest, is at the same time bound 
to count on a meaning which favors the ofteror so far as in reason he should. 

In considering the purpose of the excepting clause of the policy it is clear 
enough that it was meant to avoid the insurer’s liability to indemnify for injuries 
to members of the insured’s household, whether or not he was its head. The 
natural tendency of one insured to strengthen or enlarge the evidence of liability 
to members of his household for accidents insured against increases the hazard 
of liability under the policy in such cases over that for accidents to others. 
Without actual dishonesty, the disposition to favor those close to one reflects 
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itself in opinions and judgments, and one insured is more likely to concede by 
admission or nonresistance blame for hurting a member of his household than 
for doing harm to others. A household and a family are substantially synonymous 
terms, and family ties bind most closely. And it can be of no importance in 
this bearing what position the insured has in his household. The insured here 
would be as much disposed to favor his mother the household head, if he injured 
her, as she would to favor him-if she were the insured. It is an attitude of com- 
mon mutuality arising out of the general status and not one dependent upon the 
particular relationship of one member to another within the statutes. In sense 
and reason the insurer had no occasion in issuing a policy to one belonging to a 
household to make a distinction according as he was or was not its head. Such 
a difference would be wholly of caprice. Recognizing the increased hazard in 
cases of family accidents, the insurer purposed to avoid it generally, and the 
excepting clause makes the purpose apparent. 

There is nothing in the wording or phrasing of the clause which should 
reasonably give the insured occasion to think it had a narrower application. The 
phrasing is well adapted to express the broad purpose of the clause. It is not 
a case where it may fairly be said that different language would have been used 
if such a purpose were intended. With full allowance for the demands of 
preciseness in written contracts, there is no sufficient call for the clause to specify 
more explicitly than it does the insured’s relation as a member, regardless of his 
being the head, of a household, to make it operative. On the contrary, if it had 
been the purpose that the clause was to be operative only when the insured was 
the head of a household, more restrictive and specific language to such effect 
would probably have been used. Herein the case differs from that of Watson v. 
Insurance Co., 83 N. H. 200, 140 A. 169. 

[4] If the insured read the clause, he knew that it limited liability. As an 
exception for the insurer’s benefit, he would know it was not favorable to him, 
and he would naturally expect the insurer to mean to have the exception as 
broadly inclusive as a fair and reasonable meaning of it permitted. He might 
not adopt a meaning less in the insurer’s favor and more in his own unless it was 
reasonable to think such a meaning was intended. If he gave any thought about 
it, he sensed the reason for inserting the clause, and the reasonable conclusion 
would be that it was meant to cover family accidents generally and not an 
arbitrary part of them limited to such as were caused by household heads. He 
was not justified in thinking that it did not apply to him because he had member- 
ship only in the household. At least it is more probable that he would not 
reasonably have thought so. The contract here is a written one, and the process 
of ascertaining its more probable meaning by external standards of reasonable- 
ness is therefore to be employed in construing it. There being nothing to show 
that the insurer ought to have understood otherwise, the insured is to be assumed 
to have the learning and experience of the ordinary man. 

Bill dismissed. 

All concurred. 


BRUSTEIN v. NEW AMSTERDAM CASUALTY CO. 
Court of Appeals of New York. Jan. 6, 1931. 


174 Northeastern Reporter 304. 
1. INSURANCE. 

As regards recovery on liability policy, husband receives no “bodily injury” 
from loss of services of injured wife, and her injury is not injury to his property 
(Insurance Law, § 109; General Construction Law, § 37-a). 

The policy in suit covered accidents resulting in “bodily injuries or 
death,” and such language limited recoveries to such injuries only, and 
did not include all injuries to person or personal injuries as the term is 
defined by General Construction Law (Consol. Laws, c. 22) § 37-a. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Only when insurance policies are capable of more than one interpretation are 
they construed against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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4. INSURANCE. 

Statutes provide automobile liability policy must be read as containing extended 
liability clause, but may be limited in amount and coverage as parties may agree 
(Insurance Law, § 109). 

Insurance Law (Consol. Laws, c. 28) § 109, specifies what automobile 
liability policy shall contain, and further provides that policy issued in 
violation of section shall be valid but deemed to include provisions re- 
quired by section. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Samuel Brustein against the New Amsterdam Casualty Company. 
From judgment of the Appellate Division (230 App. Div. 716, 243 N. Y. S. 770) 
affirming a judgment of the Trial Term (135 Misc. Rep. 352, 238 N. Y. S. 313), 
defendant appeals. . 

Reversed, and complaint dismissed. 

Frederick Mellor, of New York City, for appellant. 

, Thomas A. Shaw, Jay S. Jones, and Edward J. Fanning, all of Brooklyn, for 
respondent. 

Hamilton Ward, Atty. Gen. (C. T. Dawes, of Albany, and Charles P. Butler, 
of Syracuse, of counsel), for intervener State Superintendent of Insurance. 

Pounp, J. 

[1] Section 109 of the Insurance Law (Consoi. Laws c. 28) is entitled: “Stand- 
ard provisions for liability policies.” It contains certain provisions which must be 
included in a liability policy covering loss or damage caused by motor vehicles. 
The first provision is the familiar standard bankruptcy clause which gives the 
injured person a cause of action against the insurance carrier if the insured is 
bankrupt or insolvent, “under the terms of the policy for the amount of the judg- 
ment * * * not exceeding the amount of the policy.” The next provision relates to 
notice. Then comes the provision in question in this case, which reads as follows: 

“No such policy shall be issued or delivered in this state on or after July first, 
nineteen hundred and twenty-four, to the owner of a motor vehicle, by any cor- 
poration or other insure(r) authorized to do business in this state, unless there 
shall be contained within such policy a provision insuring such owner against liabil- 
ity for damages for death or injuries to person or property resulting from negli- 
gence in the operation of such motor vehicle, in the business of such owner or 
otherwise, by any person legally using or operating the same with the permission, 
express or implied, of such owner.” 

The section concludes as follows: “A policy issued in violation of this section 
shall, nevertheless, be held valid but be deemed to include the provisions required 
by this section, and when any provision in such policy or rider is in conflict with 
the provisions required to be contained by this section, the rights, duties and obli- 
gations of the insurer, the policyholder and the injured person shall be governed 
by the provisions of this section.” 

The action is brought by the husband of Bessie Brustein to recover $2,634, the 
amount of a judgment for the loss of services resulting from injuries to his wife 
recovered by him against Sol Pion. Previously the wife had recovered a judgment 
for $8,145 against Pion for personal injuries sustained by her in an automobile 
accident. Pion was insured with defendant against such liability and was insolvent. 
The company paid her $5,000 and costs, which ‘it claims fully discharges its liabil- 
ity under the policy. The policy insured against loss in respect to “bodily injuries 
or death” only. The liability was limited to $5,000 for one person injured or 
killed and to a total liability of $10,000 on account of any one accident resulting in 
bodily injuries or death to more than one person. 


In Psota v. Long Island R. Co., 246 N. Y. 388, 396, 159 N. E. 180, 62 A. L. R. 
1163, it was held that the words “injuries to the person,” as used in section 282-b 
of the Highway Law (Consol. Laws, c. 25), included the husband’s loss of services 
of the wife. In Price v. National Surety Co., 221 App. Div. 56, 222 N. Y. S. 437, 
reversed on dissenting opinion of Proskauer, J., 246 N. Y. 586, 159 N. E. 662, it 
was held that no distinction in this regard can be drawn between the words “injury 
to person” and “personal injury.” The policy in suit covers accidents resulting 
in “bodily injuries or death.” The language limits the coverage to such injuries 
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only and does not include all injuries to person or personal injuries as the term is 
defined by General Construction Law (Consol. Laws, ch. 22) § 37-a. Obviously the 
husband receives no “bodily injury” from the loss of his wife’s services; nor is his 
wife his property so that an injury to her person is an injury to his property. 
[2-4] The courts below have held that the policy is inconsistent with the re- 
quirements of section 109 above quoted, and that it must be deemed by operatoin of 
law to include a provision insuring the owner against liability for death or injuries 
to person or property without limitation or qualification and so to cover plaintiff's 
cause of action for injuries to person as above defined. We find no warrant in 
the statute or in its history for such a conclusion. While the courts hesitate to 
depart from the letter of a statute, a construction may be adopted in harmony 
with what is thought to be the spirit and purpose of the act in order to give effect 
to the evident legislative intent. Church of Holy Trinity v. United States, 143 
U. S. 457, 12 S. Ct. 511, 36 L. Ed. 226. In this case the unreasonableness of the 
construction contended for is so gross as to shock the general common sense. 
Crooks v. Harrelson (Nov. 24, 1930) 51 S. Ct. 49, 75 L. Ed. —. Only when poli- 
cies are capable with equal reason of more than one interpretation are they con- 
strued against the insurer. The fair and reasonable reading will always be pre- 
ferred. Aldrich v. New York Life Ins. Co., 235 N. Y. 214, 224, 139 N. E. 245. 
The standard provisions provided for in section 109 are three in number and 
are aimed at separate recognized evils. The standard bankruptcy provision gives 
the injured person a remedy over against the insurance company when the judg- 
ment against the insured is uncollectible by reason of bankruptcy or insolvency. 
Merchants’ Mutual Automobile Liability Ins. Co. v. Smart, 267 U. S. 126, 45 S. Ct. 
320, 69 L. Ed. 538. It puts an end to the rule that a contract of liability insurance 
is to be regarded as one of indemnity only. The second provides a standard rule 
as to the time and manner of notice to the insurer instead of leaving such matters 
to be covered by the individual contract. The third is an “additional interest” 
clause aimed to protect the public against the operation of a car by others than the 
owner, provided they have the owner’s consent, express or implied. The primary 
purpose of this requirement ‘is to meet the defense in an action on the policy that 
the owner was not at the time of the accident operating the car personally or by 
his agent, although it was being operated by a member of his family or another 
with his consent express or implied. Van Blaricom v. Dodgson, 220 N. Y. 111, 
115 N. E. 443, L. R. A. 1917F, 363; cf. Vehicle & Traffic Law, Consol. Laws, ch. 


71, § 59, 


Compulsory insurance is not provided for by the laws of the state. Indemnity 
bonds or insurance policies are required of the operators of motor vehicles for 
hire in certain cases. Vehicle & Traffic Law, § 17. Aside from this provision, the 
owner of an automobile may elect whether to carry any insurance, and if he elects 
to insure he may determine the amount and coverage thereof. To select this one 
class of liability and to say that here alone the insured is required to cover, in a 
single policy liability for death, injuries to person aud injuries to property, is to 
attribute to the Legislature a capricious and unreasonable act, not to be compre- 
hended as within the legislative intention and possibly without the legislative power. 
Merchants’ Mutual Automobile Liability Ins. Co. v. Smart, supra. To say that 
the owner may go uninsured entirely, that if he takes out insurance it may be 
limited as to coverage and amount in all cases except where the car is legally used 
or operated by a person with his permission, is not to regulate the affairs of in- 
surance companies “to prevent them from committing wrongs or injustice in the 
exercise of their corporate functions.” The wrong or injustice aimed at by section 
109 is the defense of nonliability on the grounds above stated, not the limitation of 
coverage and amount. The companies do no wrong or injustice in writing policies 
of insurance of limited amount and coverage like the one in suit. Such is the 
common practice. A wrong is done to them if the terms of their policies are thus 
enlarged by legal construction. The construction given to the clause by the courts 
below would amount to this: An insured owner, operating his car, whether per- 
sonally or by agent, may limit the coverage of his insurance to injury to person or 
to property, or to bodily injuries or death. When he allows. another to operate 
it, while he need not insure, if he does insure, the policy, however written; must be 
read as if it covered. death, injuries to person, and injuries to property. In the 
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absence of a direct legislative mandate that the owner of a car must insure against 
all such injuries, a reasonable construction of the provision in question is that the 
policy must be read as if it contained an extended liability clause, but that it may 
be limited in amount and coverage as the parties may agree. 

The judgment should be reversed, and the complaint dismissed, with costs in 
all courts. 

Cardozo, C. J., and Crane, Lehman, Kellogg, and O’Brien, JJ., concur. 

Hubbs, J., not sitting. 

Judgment reversed, etc. 


SEARLE v. SOUTHERN SURETY CO. OF NEW YORK. 
Supreme Court, Cattaraugus County. Nov. 11, 1930. 
247 New York Supplement 337. 
1. INSURANCE. 

Complaint of insured’s judgment creditor held to state cause of action against 
automobile liability insurer for collision damages on theory of issuance of un- 
delivered insurance contract (Insurance Law, § 109). 

Complaint alleged that, prior to rendition of judgment for plaintiff 
against insured for automobile collision damages, insurer sold to insured 

its policy of liability insurance agreeing to indemnify insured against loss 

from liability imposed by law for damage to property resulting through 

operation of automobile, and that insurer, though it sold this policy, failed 

to deliver it, notwithstanding fact that premium therefor had been paid to 

agent and accepted on behalf of insurer. Insurance Law, § 109, provides 

that no such policy shall be issued or delivered in state unless it contains 
provision making insurer liable for any judgment against insured for 
damages arising through insured’s operation of automobile. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

2. INSURANCE. 

That automobile liability policy was not actually delivered to insured would 
not prevent recovery thereon, if one was actually issued and was intended to be 
contract (Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 

3. INSURANCE. 

It must be presumed that undelivered automobile liability policy sold, though 
not delivered, contained statutory provision making insurer liable for judgment 
against insured (Insurance Law, § 109.) 

(For other cases, see Insurance, Dec. Dig. § 155.) 

4. INSURANCE. 

Oral agreement for making and delivery of automobile liability policy would 
constitute binding contract. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

5. INSURANCE. 

Oral automobile liability policy is deemed to embrace all provisions which 
statute requires to be inserted in such policies (Insurance Law, § 109.) 

(For other cases, see Insurance, Dec. Dig. § 155.) 

Action by Robert Searle against the Southern Surety Company of New York. 
On defendant’s motion to dismiss the complaint on the ground that it does not 
state facts sufficient to constitute a cause of action. 

Motion denied, with leave to answer. 

See, also—Misc. Rep—, 247 N. Y. S. 340. 

Nolan & Flaherty, of Buffalo (Ralph W. Nolan, of Buffalo, of counsel), for 
the motion. 

Dowd & Shane, of Salamanca (G. Sydney Shane, of Salamanca, of counsel), 


opposed. 
LARKIN, J. 


In this action the plaintiff seeks to recover, from the defendant, the amount of 
a judgment which he had previously recovered against one Whalen, growing out of 
a collision between the cars of plaintiff and Whalen. The complaint alleges that, 
prior to the rendition of the judgment, the defendant, through its duly authorized 
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agent, at the city of Salamanca, N. Y., sold to Whalen the defendant’s policy of 
liability insurance, wherein it agreed to indemnify Whalen against loss from liability 
imposed by law upon him for damage to property resulting through his operation 
of his automobile. The plaintiff further alleges that the defendant, although it 
sold this policy, failed to deliver it, notwithstanding the fact that the premium for 
same had been paid to the agent and accepted on behalf of the defendant. 

The basis of the liability arises by reason of section 109 of the Insurance Law, 
which provides, in substance, that no policy of insurance of this character shall be 
issued or delivered in this state, unless it contains a provision making the insurance 
carrier liable for a judgment recovered against the insured for damages to person 
or property arising through the operation, by the insured, of the automobile. De- 
fendant contends that this section applies only where the policy has been actually 
written and issued to the insured, and containing the provision required by this 
section. 

[1-3] An examination of the complaint discloses that the pleader has alleged 
the issuance of a written contract of insurance by the defendant covering Whalen, 
indemnifying him against public liability which might arise because of the opera- 
tion of his automobile. It is true that the plaintiff further states that this policy, 
although paid for, was never actually delivered to Whalen. Nevertheless, instead 
of pleading either an oral contract to insure or an oral contract of insurance, there 
is alleged a written contract of insurance. The mere fact that the policy was not 
actually delivered to the insured would not prevent his recovering on such a writ- 
ten contract, if, in fact, one was actually issued and was intended to be the agree- 
ment of the parties. Inasmuch as the statute requires that such a policy contain 
the provision required by section 109 of the Insurance Law, it must be presumed 
that the policy so sold to Whalen did contain that provision (Perlman v. Indepen- 
dence Indemnity Company of Philadelphia, 134 Misc. Rep. 499, 235 N. Y. S. 194), 
and that therefore the plaintiff, coming within the class provided for by the section, 
is entitled to maintain this action. ’ 

[4,5] However, even assuming that it is intended by the complaint to allege an 
agreement for the making and delivery of the policy of insurance between the de- 
fendant and Whalen, nevertheless such an agreement constitutes a binding contract 
of insurance. Lewitt & Co., Inc. v. Jewelers’ Safety Fund Society, 249 N. Y. 217, 
221, 164 N. E. 29; International Ferry Company v. American Fidelity Company, 
207 N. Y. 350, 353, 101 N. E. 160. It is apparent that, as far as Whalen was con- 
cerned, there was a valid contract of liability insurance. This contract of insurance, 
although verbal, embraced within it all provisions which the statute required to be 
inserted in policies of that character. Hicks v. British-American Assurance Co., 
162 N. Y. 284, 288, 56 N. E. 743, 48 L. R. A. 424. Therefore, even conceding that 
the complaint shows, merely, an oral contract of insurance, it states a cause of 
action. 

Defendant’s motion is denied, with $10 costs, with leave to answer within ten 
days after the entry and service of a copy of the order to be entered herein. 


SEARLE v. SOUTHERN SURETY CO. OF NEW YORK. 
Supreme Court, Cattaraugus County. Dec. 31, 1930. 
247 New York Supplement 340. 
1. INSURANCE. ; ea ! me 
Third person can only sue automobile liability ingurer if policy was in full 
effect at time of accident, and must establish such fact (Insurance Law, § 109). 
Insurance Law, § 109, provides that, if execution against insured is 
returned unsatisfied because of his insolvency or bankruptcy, person injured 
by insured’s negligence may sue insurance company on liability policy. 
(For other cases, see Insurance, Dec. Dig. §§ 59114, 646[1].) 
2. INSURANCE. : ete a 4 : 
Statement by automobile liability insurer’s agent that insured was insured 
as of certain date was equivalent to oral insurance contract. 
(For other cases, see Insurance, Dec. Dig. § 129.) 
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3. INSURANCE. 

Oral automobile liability insurance contract is conclusively presumed to in- 
clude all required statutory provisions (Insurance Law, § 109). 

(For other cases, see Insurance, Dec.: Dig. § 152[3].) 

Action by Robert Searle against the Southern Surety Company of New York. 

Judgment for plaintiff. 

See, also,—Misc. Rep.—247 N. Y. S. 337. 

Dowd & Shane, of Salamanca, for plaintiff. 

_ Nolan & Flaherty, of Buffalo (Ralph W. Nolan, of Buffalo, of counsel), for 

defendant. 


Haxris, J. 


This is an action at law tried before the court and a jury at the December, 
1930, term at Cattaraugus county. The case was rested on the proof made by the 
plaintiff, and it was stipulated that the jury be withdrawn and the issues disposed 
of by the court without a jury. 

The proof made by the plaintiff was as follows: That on the 2d day of July, 
1929, the defendant appointed one Miller as its agent in the territory comprising 
Salamanca and vicinity in New York State, authorizing him to receive applications 
for automobile liability insurance, and providing that all premiums received by the 
agent are to be held by him as the property of the defendant. On August 31, 1929, 
one Thomas Whalen, who resided in the vicinity of Salamanca, when solicited by 
the said Miller, asked for liability insurance on a Chrysler coach owned by the 
said Whalen, and, after some conversation, was informed by the said Miller that 
insurance on such coach would start in the defendant company, in favor of the said 
Whalen, at noon on the 3lst day of August, 1929. At the time of such conversa- 
tion, the said Whalen paid to the said Miller the sum of $5 to apply on the premium, 
which was $33.30. The policy was never actually written, and so was never de- 
livered in written form to the said Whalen. Subsequent to the first payment, the 
said Whalen paid to the said Miller the further sum of $10 on account of such 
premium, and at various times the said Miller stated that such policy would be 
sent from the Buffalo office and delivered to the said Whalen. On December 23, 
1929, the Chrysler coach owned by the said Whalen was involved in a collision with 
a car owned by the plaintiff; the facts of the accident were reported by. Whalen to 
the agent Miller. Subsequently the plaintiff sued Whalen for damages arising out 
of the collision, and Whalen delivered the summons and complaint to Miller, who 
said that the defendant would take care of the matter. No answer was interposed 
on behalf of the defendant in said action, and on default a judgment was secured 
against the then defendant Whalen by the now plaintiff, in the sum of $458.78, 
which judgment has been returned unsatisfied. The defendant Whalen has been 
insolvent since the entry of such judgment. 


_ The plaintiff herein claims a right to bring this action against the defendant by 
virtue of section 109 of the Insurance Law, which, in the part pertinent to this 
action, provides as follows: 

“§ 109. Standard Provisions for Liability Policies. No policy of insurance 
against loss or damage resulting from accident to or injury suffered by an employee 
or other person and for which the person insured is liable, or, against loss or 
damage to property caused by animals or by any vehicle drawn, propelled or 
operated by any motive power, and for which loss or damage the person insured 
is liable, shall be issued or delivered in this state by any corporation or other 
insurer authorized to do business in this state, unless there shall be contained within 
such policy a provision that the insolvency or bankruptcy of the person insured shall 
not release the insurance carrier from the payment of damages for injury sus- 
tained or loss occasioned during the life of such policy, and stating that in case 
execution against the insured is returned unsatisfied in an action brought by the 
injured person, or his or her personal representative in case death results from 
the accident, because of such insolvency or bankruptcy, then an action may be 
maintained by the injured person, or his or her personal representative, against 
such corporation under the terms of the policy for the amount of the judgment in 
the said action not exceeding the amount of the policy. No such policy shall be 
issued or delivered in this state on or after July first, nineteen hundred and twenty- 
three, by any corporation or other insurer authorized to do business in this state, 
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unless there shall be contained within such policy a provision that notice given by 
or on behalf of the insured to any authorized agent of the insurer within the state, 
with particulars sufficient to identify the insured, shall be deemed to be notice to 
the insurer; and also a provision that failure to give any notice required to be 
given by such policy within the time specified therein shall not invalidate any claim 
made by the insured if it shall be shown not to have been reasonably possible to 
give such notice within the prescribed time and that notice was given as soon as 
was reasonably possible. * * * 

“A policy issued in violation of this section shall, nevertheless, be held valid 
but be deemed to include the provisions required by this section. * * *” 

[1-3] A third party bringing an action, by virtue of the above-mentioned pro- 
visions of section 109 of the Insurance Law, can only avail himself of the effect 
of such provision if the policy in question was in full force and effect for the 
benefit of the insurer. Seltzer v. Indemnity Insurance Company of North America, 
252 N. Y. 330, 169 N. E. 403. Coleman v. New Amsterdam Casualty Co., 247 N. 
Y. 271, 160 N. E. 367. 

So before the plaintiff may recover herein it is necessary to establish that at the 
time of the accident in suit, hereinbefore referred to, there was in full force and 
effect an agreement of insurance between the said Whalen and the defendant 
herein, and that such agreement included the provisions of section 109 of the 
Insurance Law. The statement of the agent Miller to the said Whalen that he was 
insured beginning at noon, August 31, 1929, was equivalent to an oral contract of 
insurance on the part of the defendant herein. This being established, it is con- 
clusively presumed that such agreement did not violate the law of the state, but 
that it included all of the provisions required by the law to be included in such a 
policy, including the provisions of section 109, above quoted. Hicks v. British 
American Assurance Co., 162 N. Y. 284, 56 N. E. 743, 48 L. R. A. 424; Perlman 
v. Independence Indemnity Co. of Philadelphia, 134 Misc. Rep. 499, 235 N. Y. S. 
194, 

Therefore the oral contract of insurance made between the said Whalen and 
the said agent Miller, on behalf of the defendant herein, contained the provisions 
of section 109, and this plaintiff may avail himself of the benefits of such provisions 
and be reimbursed for his damage by the defendant herein. 

In view of the foregoing, the plaintiff may have judgment against the defend- 
ent for the amount of the judgment heretofore entered against the said Whalen, on 
behalf of said plaintiff herein, and for interest thereon, and for the cost of this 
action. 

I have been unable to find any case similar to this in the books, but I have 
been greatly aided in the disposition of this motion by a memorandum written by 
Mr. Justice George A. Larkin, of this court (—Misc. Rep. —, 247 N. Y. S. 338) on 
a motion heretofore made by the defendant herein, for dismissal of the complaint 
herein on the ground that it did not state facts sufficient to constitute a cause of 
action. 


ROYAL INS. CO., Limited, v. KIRWIN et al. No. 6874. 
Supreme Court of Rhode Island. Jan. 14, 1931. 
152 Atlantic Reporter 797. 
1. ASSIGNMENTS. 

In absence of statute, unless debtor promised to pay assignee of chose in 
action, latter cannot, at, law, sue in own name, but must proceed in assignor’s 
name. 

(For other cases, see Assignments, Dec. Dig. § 120.) 

2. INSURANCE. 

At common law, action by insurer, based on subrogation, should be brought 
in insured’s name, or in name of insured for benefit of insurer. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

3. INSURANCE. ay : 

Insurer, paying amount due and receiving bill of sale, could not, in own 

name, sue for conversion of automobile. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 
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Exceptions from Superior Court, Providence and Bristol Counties; Hugh 
Baker, Judge. 

Action by the Royal Insurance Company, Limited, against Hollis R. Kirwin 
and others. On plaintiff's exception to ruling of trial court nonsuiting plaintiff. 

Exception overruled, and case remitted for entry of judgment: on the nonsuit. 

Raymond & Semple and Harold R. Semple, all of Providence, for plaintiff. 

Huddy & Moulton and Stuart H. Tucker, all of Providence, for defendant. 

RATHBUN, J. 

This is an action of trover and conversion. The case is before us on the 
plaintiff's exception to a ruling of the trial court nonsuiting the plaintiff. 

The plaintiff insured the owner of an Essex coach against loss by theft. The 
automobile, after having been stolen, came into the possession of the defendants, 
who converted the same by selling. Thereafter the plaintiff paid the insured the 
amount due under the policy and received from the insured a bill of sale of the 
automobile. No formal assignment of the right of action for conversion was 
made. 

The plaintiff contends that the mere transfer of title from the insured to 
the plaintiff gave the latter the right to sue in its own name for an act of con- 
version committed before such transfer of title. 

[1-3] Assuming that it was the intention of the insured and the plaintiff that 
the right of action for the tort pass to the plaintiff, or assuming that the plaintiff, 
by paying the loss, became subrogated to all rights of the insured against the 
wrongdoer (see 14 R. C. L. 1404), it is well settled, in the absence of statute, that, 
unless the original debtor has promised to pay the assignee, an assignee of a 
chose in action cannot, at law, sue in his own name, but must proceed in the 
name of his assignor (Clark v. Wilson, 103 Mass. 219, 4 Am. Rep. 532; see, also, 
Tucker v. Providence & W. R. R. Co., 18 R. I. 332, 27 A. 448; Goodman v. Zitser- 
man, 47 R. I. 466, 134 A. 4), and it is well settled that “at common law an action 
by an insurer based on subrogation should be brought in the name of the insured, 
or in the name of the insured for the benefit of the insurer.” 14 R. C. L. 1410. 

The plaintiff’s exception is overruled, and the case is remitted to the superior 
court for the entry of judgment on the nonsuit. 





Cas. ] T. H. Mastin & Co. v. Standard Elkhorn Coal Co. 


CASUALTY 


T. H. MASTIN & CO. v. STANDARD ELKHORN COAL CO. 
Court of Appeals of Kentucky. Dec. 12, 1930. 
33 Southwestern Reporter 596. 
1. INSURANCE. 


Injury to employee’s wife from escaping gas in house belonging to mining 
company held incident to operation of mines within indemnity policy. 

During the night, while employee’s wife was asleep in house rented 
from company, flow of gas was shut off in mains, causing fire burning 

in house to go out, and later flow was restored and gas escaped and made 

her very ill, for which illness she recovered from mining company. The 

policy involved agreed to indemnify mining company on account of bodily 

injuries accidentally suffered by any person not employed by subscriber 

“while upon the premises occupied by the subscriber in the conduct of 

his business,” and recited that it covered “all work in connection with and 

incidental to the complete operation of a drift coal mining plant.” 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Circuit Court, Floyd County. 

Action by T. H. Mastin & Co. against the Standard Elkhorn Coal Company, 
in which defendant filed counterclaim. Judgment for defendant on its counter- 
claim, and plaintiff appeals. 

Affirmed. 


Edw. L. Allen and A. J. May, both of Prestonsburg, W. M. Duffy, of Louis- 
ville, and Morris & Jones, of Frankfort, ior appellant. 

James & Hobson, of Prestonsburg, and Livezey & McNeer, of Huntington, 
W. Va., for appellee. 

GIETZMAN, J. 


This action was originally instituted by the appellant, a copartnership, as 
attorneys in fact, for what is styled in the record as “Subscribers at Consolidated 
Underwriters, a Reciprocal or Inter-insurance Exchange,” to recover of the 
appellee the sum of $1,296.63, with interest from March 31, 1926, until paidy 
claim by the appellant to be due and owing it} as attorneys in fact of the sub- 
scribers to said exchange for unpaid sums due on an interindemnity insurance 
policy contract issued to the appellee on October 31, 1924, in lieu of a similar 
expiring policy. The amount sued for in the petition was not disputed, and in 
the final judgment the appellant was given credit by the amount sued for. We 
need not discuss further this branch of the case. In due time the appellee filed 
its answer wherein it pleaded as a counterclaim and/or set-off against the amount 
sued for by the appellant a claim for the sum of $6,000, which the appellee alleged 
was due and owing it from the appellant under an indemnity insurance policy 
issued by the appellant to it and effective as of date April 6, 1922. The appellee 
alleged that, by this contract of insurance, the appellant, acting as attorney in 
fact and for and on behalf of the subscribers to the Consolidated Underwriters, 
agreed to indemnify the appellee from any loss by reason of the liability imposed 
by law upon it for damages on account of bodily injuries accidentally suffered 
by any person or persons not employed by it while upon the premises occupied 
by it in the conduct of its business at the places described in the schedule of 
warranties, including the sidewalks or other ways immediately adjacent thereto. 
The claim of the appellee against the appellant under this policy arose out of 
these facts: The appellee at the time this policy of 1922 was issued operated, 
and, so far as this record shows, still operates, a large coal mining plant at 
Garrett in Floyd county, Ky., and employed a large number of men. The location 
of this mining plant being in a remote part of the mountains of our state, it was 
necessary for the appellee to furnish to its employees houses in which to live. 
These houses were erected either on land owned in fee by the appellee or on land 
leased for coal-mining purposes, and were upon the same property as that on 
which the coal-mining operations of the appellee were being conducted. It 
appears that in the neighborhood of this coal-mining property of the appellee 
there were a number of gas-producing wells, and that appellee’s competitors in 
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the labor field had equipped their miners’ houses with facilities for gas and were 
furnishing to their miners who lived in these houses gas at either a meter rate 
or a flat rate per month. The evidence very clearly shows that appellee was 
not engaged in the gas business, as the appellant made some effort to show, but 
was furnishing gas to its employees who resided in its houses in the effort to 
maintain its labor organization intact. On November 5, 1923, the appellee had 
in its employ a man by the name of Davis, and he and his wife, Katherine Davis, 
who was not an employee of the appellee, were living in one of appellee’s miners’ 
houses which was equipped with gas. During the night of November 5th, through 
the negligence of the appellee, the flow of gas was shut off in the mains feeding 
the miners’ houses. As a result, a gas fire which was then burning in the home 
of Katherine Davis went out while she was asleep. Later in the night, without 
warning and through the carelessness of the appellee, the flow of gas was restored 
to the mains, and, the cocks on the gas stove in the Davis home being open, the 
gas of course escaped into the room where Katherine Davis was sleeping and 
made her very ill. She thereupon sued the appellee and recovered a judgment 
against it which was affirmed by this court in the case of Standard Elkhorn Coal 
Co. v. Davis, 222 Ky. 773, 2 S. W. (2d) 670. In addition to costs, the appellee was 
compelled to pay Mrs. Davis in satisfaction of that judgment the sum of $6,000, 
and this is the sum for which it sought judgment against the appellant. When 
appellee was notified of the claim of Mrs. Davis, it promptly notified the appellant 
of it. The appellant made an investigation of the claim, and, as we think the 
record shows, though not as clearly as it might have, defended the suit brought 
by Mrs. Davis in the lower court and in this court, although at the time and 
throughout that litigation it did not expressly admit liability under its policy, 
and neither did it expressly repudiate liability. By its answer, however, in this 
case the appellant repudiated any liability under the 1922 policy on the ground 
that the accident to Mrs. Davis did not come within the terms of its undertaking 
of indemnity in the 1922 policy, and, as briefed in this court, that is the only 
ground of defense upon which appellant relies. The lower court held that the 
accident came within the terms of the policy, and gave judgment for the appellee 
in the sum of $6,000, credited by the $1,296.63 sued for by the appellant. From 
the judgment so entered, this appeal is prosecuted. 

The applicable clauses of the policy of 1922 are these: Appellant agreed: 

“A. To indemnify the subscriber (appellee) * * * against loss by reason of 
the liability imposed by law upon the subscriber for damages on account of bodily 
injuries * * * accidentally suffered by any person * * * not employed by the 
subscriber while upon the premises occupied by the subscriber in the conduct 
of his business at the places described in the schedule of warranties hereof, 
including the sidewalks or other ways immediately adjacent thereto. * * * ” 

“P. The following declarations, numbered one to six, inclusive, are war- 
ranted by the subscriber to be true. * * * 


“4. A fully classified and correct description of the business operations, * * * 
and the specific locations where such operations are conducted, are given in the 
following statement: 

Classified Description of Operations Specific Location Where Work is Done. 
All work in connection with and inciden- Garrett, Kentucky; Floyd County; Beaver 

tal to, the complete operation of a Creek and Elkhorn Branch C. & O. 

drift coal mining plant. Railway.” 

{1, 2] For the appellant, it is argued that the accident to Katherine Davis 
is not one against which the appellant insured the appellee under the quoted 
clauses from the contract, since the accident did not happen to Mrs. Davis while 
she was “upon the premises occupied by the” appellee “in the conduct of its 
business at the places described” in the warranty quoted. The place described 
in the schedule of warranties is Garrett, Ky., and the place where Katherine 
Davis was injured was upon the property owned by the appellee at Garrett, Ky., 
and forming a part of the tract of land on which the actual work of mining was 
done. Clearly the place of the accident was upon premises occupied by the 
appellee in the conduct of its business. Appellant would narrow the expression 
“premises occupied by the subscriber in the conduct of its business” to such 
premises as were used only in the actual work of mining and the liability to an 
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accident connected with the actual mining operations. But even the classified 
description of operations appearing in subsection 4 of clause P is broader than 
that, for it expressly covers all work in connection with and incidental to the 
complete operation of a drift coal-mining plant. It is a matter of universal 
and common knowledge to the people of this state that our coal or other mining 
companies, such as clay-mining companies and many stoné quarries, are, by the 
very necessity of things, due to their remote location, compelled to furnish houses 
to their employees in which to live, and that the furnishings of these houses is 
just as much a part of the conduct of the business of these mining companies 
as is the actual work in the mine itself. But for the miners there could be no 
mining, and, but for houses in which to live, there would be no miners who would 
work for the company. The record in this case very satisfactorily shows that, 
in the competition in the labor market from which appellee recruited its miners, 
it was necessary for it to equip and furnish the houses it had for its miners with 
gas even as it was necessary to furnish a roof on such houses. The ground upon 
which these miners’ houses was located was on part of a larger tract on which 
the actual work of mining was done, and hence it follows that Katherine Davis 
was injured while upon premises occupied by the appellee in the conduct of its 
business at the places described in the schedule of warranties, and her accident 
was connected with and incidental to the complete operation of a coal-mining 
plant. Diligent search by counsel in their excellent briefs filed in this case and 
a supplemental search made by this court have not brought to light any case 
of a mining company on all fours with this case, but it has brought to light many 
analogous cases sustaining the view herein taken. 

For example, in the case of Travellers’ Insurance Co. vy. Wild River Lumber 
Co., 83 F. 977, 978 (C. C. A. First Circuit) the facts were that the insurance 
company had issued an insurance policy insuring the lumber company against 
loss from liability to every person sustaining accidental bodily injuries under cir- 
cumstances which imposed upon the lumber company liability therefor. The 
application for the policy contained this clause: “It is understood that in. the 
conduct of a portion of their business the assured employ a railroad owned by 
themselves and used only for lumbering purposes.” The lumber company was 
remotely situated and maintained company stores and company houses for its 
employees. It owned a railroad which ran from its lumbering operations to a 
junction with a through line. This railroad was used for the transportation of 
lumber supplies and persons having business at the mills and company stores 
of the lumber company. Two traveling salesmen visited the 
lumber company for the purpose of soliciting orders. After completing their 
business they made arrangements to be transported to the railroad junction for 
cash fare. While being so transported to the junction, there was an accident 
to the locomotive on which they were riding, and these salesmen were injured. 
The lumber company had to pay the salesmen damages for the injuries thus 
incurred, and the question was whether the lumber company could hold the 


insurance company responsible to it for the damages so paid. It was held that it 
could. In its opinion, the court said: 


store of the 


“By the policy the lumber company was insured against loss from liability to 
every person who should, during a stated period, ‘sustain accidental bodily injuries 
under circumstances which shall impose upon the insured a common-law or 


statutory liability therefor.’ Conceding, for the purposes of the case, that there 
should be taken from the application, and incorporated into the contract, the 
following language: ‘It is understood that in the conduct of a portion of their 
business the assured employ a railroad, owned by themselves, and used only for 
their own lumbering purposes,’ and that the contract insures for accidents upon 
the railroad only when it is used for lumbering purposes, this limitation, or 
exception does not avail the plaintiff in error. The company’s lumbering opera- 
tions were carried on upon lands owned by it, and it had mills and dwellings for 
workmen, in a region not otherwise inhabited. It also had, in connection with 
its mills and the dwellings mentioned, a shop or store, where it kept, and sold to 
its agents and workmen, such groceries and other supplies as were required for 
such a population as was there found. These mills and other buildings were 
remote from any other settlement, and could not be reached by any public road 
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or highway. * * * Over the same railroad, needed supplies for operations, and 
stock or merchandise for the shop above mentioned, were transported, as there 
was occasion for so doing. The company’s agents and workmen, and persons 
having business at the mills, or with the shop, including insurance agents and 
commercial runners and others, also were carried, from time to time, over said 
railroad, both ways. From some of the persons so carried over its railroad, the 
company demanded and collected pay for the transportation. We are of the 
opinion that the transportation upon the company’s private railroad of two com- 
mercial travelers, who had come to the premises of the lumber company to 
transact business with the company, and to make sales, and to take orders for 
supplying the shop of the lumber company, was a use of the railroad within the 
scope of the company’s ‘own lumbering purposes.’ The fact that the travelers 
paid a sum of money for a special conveyance is immaterial, since the railroad 
was used by them and by the lumber company in direct connection with the 
business of the company.” 

In the case of Associated Theatres, Inc. v. Industrial Accident Commission, 57 
Cal. App. 105, 206 P. 665, 667, decided in March, 1922, and a hearing in the Supreme 
Court of California being denied on May 15, 1922, the facts were that a carpenter 
employed by the Associated Theatres, which ran a moving picture theatre, was 
sent by the controlling stockholder of the company to his home to widen the door 
of a garage wherein this controlling stockholder’s automobile, which was chiefly 
used in the business of the theatre, was kept. While the carpenter was so engaged, 
he was injured, and the question was whether or not at the time of his injury the 
employee was acting as an employee of the Associated Theatres. It was held that 
he was. The court said: “The change which he was ordered to make in the door 
of the garage had direct relation to the automobile which, as we have seen, was 
used in the theater business. Under these circumstances, we think that the work 
was in fact connected with the business of the theatre.” 


In the case of Maryland Casualty Co. v. W. C. Robertson & Co., 194 S. W. 
1140, 1143 (Court of Civil Appeals of Texas, Dallas) the court held that a policy 
insuring an employer against injuries to employees engaged in ordinary repair 
and gin work, or any occupation connected with the business of cotton ginning, 
cotton pressing, and bookkeeping, covered liability to an employee who was paint- 
ing the roof of the gin to preserve the iron from rust. The court said that, while 
such work clearly came within the “repair clause” of the policy, it also came 
within that clause reading “engaged in the occupations connected with the business 
of cotton ginning.” 

In the case of E. Clemens Horst Co. v. Hartford Accident & Indemnity Co., 
27 F. (2d) 42, 43 (C. C. A. Ninth Circuit), the facts were that the insurance com- 
pany issued to the Horst Company a policy insuring it “against loss by reason of 
the liability imposed by law for damages on account of bodily injuries suffered as 
a result of an accident occurring while this policy is in force by any employee 
or employees of the assured while at or about the work of the assured described 
in Warranty 4.” Warranty 4 described the type of employment covered by the 
policy as “hop picking, including work incidental thereto.” Horst employed a man 
by the name of Rogan and his wife to pick hops beginning September 1, 1929, and 
‘agreed to transport Rogan and his wife without charge from the railroad station to 
the hop yards. Rogan arrived on August 29th at the railroad station and was met 
by an agent of the Horst Company with a motor truck, and, while they were being 
transported, from the railroad station to the hop yards, they were thrown from the 
truck and sustained injuries. They sued the Horst Company and recovered dam- 
ages. Thereupon the Horst Company sued the insurance company for reimburse- 
ment under the policy. The court held the insurance company liable and in the 
course of its opinion said: 


“Bearing in mind the controlling principle that, where a policv of insurance 
is so framed as to leave room to two constructions, the words used should be in- 
terpreted most strongly against the insurer (citing cases) we turn to the contract 
in question here, in order to determine from all of its provisions, as related to the 
circumstances and the purposes of the insurance to ascertain what was the intention 
of the parties thereto. * * * The policy * * * describes the work covered by the 
policy as hop picking, ‘including all work incidental thereto.’ * * * 
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“The work of enlisting the services of 2,000 hop pickers, the most of whom 
necessarily were brought from a distance, was clearly work incidental to hop 
picking, work without which the hop picking would have been impossible, and we 
are of the opinion that no unwarranted meaning is given to the word ‘employee,’ 
as it is used in the policy, if it is held to include all persons who shall have entered 
into a contract of employment with the plaintiff, and in pursuance of that contract 
rendered themselves to the plaintiff at an appointed rendezvous, to be carried by 
it to the hop yards, where the work was to be performed, although in the instant 
case that was done two days prior to the actual commencement of the work; for 
in the contract pains were taken to state broadly the risks that were intended to 
be insured against, and to provide that protection should extend to all operations 
necessary or appurtenant to hop picking, ‘ihcluding all work incidental thereto.’ 
Clearly, the transportation of the Rogans to their working place was an operation 
necessary and incidental to the work which they had contracted to perform, and 
was distinct and separate from the work of hop picking.” 

Other cases may be found under the title “Insurance,” § 435, in the Am. Dig. 
system. 

From the cases cited, it will be seen that the courts have always given a liberal 
construction to clauses of insurance policies like those here involved, and that, 
where the accident happens in connection with an activity or operation that is so 
reasonably necessary for or incidental to the main operation of the assured as 
that it would be very difficult if not impossible to carry on such main operation 
without the incidental activity or operation, such accident will be held to be one 
against which the policy provides indemnity. The furnishing of a miner’s house 
equipped with gas was, under the facts of this case, clearly incidental to and con- 
nected with the operation of the appellee’s mines and was upon the premises of the 
appellee on which the coal mine was located. The accident to Mrs. Davis was one 
against which the policy of insurance provided indemnity, and so the lower court 
did not err in the judgment it awarded. 

Its judgment is therefore affirmed. 


JAYSON v. AMERICAN CASUALTY CO. No. 429. 
Supreme Court of New Jersey. Jan. 22, 1931. 
153 Atlantic Reporter 104. 

1. INSURANCE. 

Limitations of authority regarding transfers of insured’s interest in liability 
policy cannot be overridden by unauthorized acts of subordinate agent. 

(For other cases, see Insurance, Dec. Dig. § 207[2].) 
2. INSURANCE. 

Unless modus operandi respecting transfer of ownership under liability policy 
is complied with, there is no privity of contract between insurer and transferee. 

(For other cases, see Insurance, Dec. Dig. § 215.) 
3. INSURANCE. 

Transfer of interest under liability policy to new owner of property did not 
make insurer liable for accident occurring before transfer. 

On June 15, 1926, insured conveyed involved premises to purchaser, and 
purchaser’s husband went to certain office and asked to have policy indorsed 
over to his wife, and was told that there was coverage without a binder. 
He left the policy, and after several weeks received policy containing in- 
dorsement transferring the coverage as of noon on March 24, 1926, to 
purchaser. Meanwhile, on March 21, 1926, an accident had been suffered 
by one who brought suit against purchaser and recovered judgment. The 
policy provided that no assignment of interest under policy should be bind- 
ing upon company unless its ratification of such assignment signed by presi- 
dent or secretary was indorsed thereon. 

(For other cases, see Insurance, Dec. Dig. § 213.) 

Appeal from District Court. 

Action by Rae Jayson against American Casualty Company. From a judg 
ment for plaintiff, defendant appeals. 

Reversed. 

Argued May term, 1930, before Case, Daly, and Donges, JJ. 
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Walter X. Trumbull, of Newark (Joseph C. Paul, of Newark, on the brief), 
for appellant. 

Kalisch & Kalisch and Robert I. Morris, all of Newark (Isidor Kalisch, 
Newark, on the brief), for respondent. 

Per CurIAM. 

The defendant company had issued its policy of indemnity insurance on May 6, 
1924 to one Rose Kirschner, who on or about June 15, 1926, conveyed the involved 
premises to the plaintiff. Plaintiff’s husband testified that at the time of the 
conveyance he went to the office of Edward S. Bessman and there saw the office 
manager, one Miss Goldberg, and asked to have the policy indorsed over to his 
wife; that Miss Goldberg thereupon told him that there was coverage without a 
binder; that he left the policy, and after several weeks, namely, about the 24th 
of March, 1926, received it back and filed it with his “other policies.” The policy 
as produced in court was the original policy issued to Rose Kirschner containing 
an indorsement transferring its coverage as of noon on March 24, 1926, to the 
plaintiff, Rae Jayson. Meanwhile, on March 21, 1926, an accident had been suffered 
by one Alex Katz who brought suit against the present plaintiff. The matter was 
one as to which the policy would be effective if plaintiff were entitled to its coverage 
on March 2lst, the date of the accident; but the present defendant denied liability, 
declined to defend Mrs. Jayson against the action by Katz, and later refused to pay 
the judgment recovered by the latter. The present suit was instituted by Mrs, 
Jayson to recover under the policy of indemnity. The District Court found judg- 
ment for the plaintiff. From that judgment defendant appeals on the single ground 
that the trial court erred as a matter of law in refusing to grant a direction of 
verdict in favor of the defendant in that the terms of the policy specifically set 
forth that the plaintiff, Rae Jayson, was not covered by the policy of the defendant 
until 12 o'clock noon on March 24, 1926, whereas the accident upon which the 
plaintiff based her cause of action occurred on March 21, 1926. 

The policy in paragraph 15 provided as follows: “No assignment of interest 
under this policy shall be binding upon the company unless its ratification of such 
assignment signed by the president or secretary be endorsed hereon.” 

[1-3] Where a policy of liability insurance contains express restrictions and 
limitations of authority with reference to transfers of the insured’s interest, the 
provisions of the policy cannot be ignored or overridden by the unauthorized acts 
of a subordinate agent, and, unless the modus operandi, relating to transfer of 
ownership, contained in a policy of insurance, be complied with, there is no privity 
of contract between the insurer and transferee upon which liability of the former 
can be predicated. Shyowitz v. Union Indemnity Co., 104 N. J. Law, 339, 140 A. 
448. The plaintiff contends that that principle is not applicable, and that the pro- 
visions of the policy had been complied with inasmuch as the transfer of ownership, 
having previously been recognized by an agent, was thereafter “ratified” by the 
official act of the company, and that this “ratification” brought within the policy a 
liability that had meanwhile accrued. The argument, in our opinion, lacks sub- 
stance. We find nothing in the indorsement on the policy to suggest that the 
insured had knowledge of an earlier effort at assignment. Nor do we understand 
that the indorsement was itself a ratification of prior acts. It appears to us to be a 
simple transfer, as of the date therein set forth, namely, March 24, 1926, of the 
beneficial interest. If the plaintiff’s contention were correct, then the act of the 
company in making over the benefit of an existing policy to a new owner of pro- 
perty, no matter how long after the acquisition, would thereby automatically es- 
tablish indemnification to the new owner for any liability’that had accrued against 
the latter, not merely since the presentation of the policy to an agent, but since 
the acquisition of title by the new owner. For the assignment of interest referred 
to in paragraph 15 of the policy is the assignment from the old to the new owner; 
and, if an indorsement on the policy making it good to the new owner is to be 
interpreted as done nunc pro tunc as of the acquisition of interest, all interme- 
diate events would fall within its scope. Such a situation is rather startling as 
applied to a contract of insurance. 

Our view is that there was no privity of contract between Rae Jayson and 
the defendant company until March 24, 1926, and that consequently there was no 
liability on the part of the defendant to reimburse the plaintiff because of the 
Katz accident or the judgment arising therefrom. 

The judgment below will be reversed. 


of 
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MISCELLANEOUS 


WOODMEN OF THE WORLD v. McCUE et al. No. 12544. 
Supreme Court of Colorado. Dec. 15, 1930. 
Rehearing Denied Jan. 5, 1931. 
294 Pacific Reporter 947. 
1. INSURANCE. 

In absence of statutes, any aggrieved member of fraternal benefit society may 
sue in equity to enjoin fradulent scheme to transfer society into old-line insurance 
company (C. L. §§ 2624, 2625). 

C. L. § 2624, relates to the method of procedure in winding up the 
affairs of a domestic insurance company, and section 2625 provides that 

the Attorney General is the only one authorized to make application for 

injunction against any “such” domestic society. 

(For other cases, see Insurance, Dec. Dig. § 704.) 

4. INSURANCE. 

Statute providing for quo warranto proceedings or injunction against domestic 
“nsurance society referred to domestic association in process of dissolution (C. L. 
§ 2624). 

(For other cases, see Insurance, Dec. Dig. § 703.) 
£, INSURANCE. 

Statute. providing for injunction of receivership against “such domestic 
society” by Attorney General referred to society about to be dissolved (C. L. §§ 


(For other cases, see Insurance, Dec. Dig. § 703.) 
6. INSURANCE. 

Statutes providing for suit by Attorney General against insurance society in 
process of dissolution held inapplicable to suit to enjoin illegal actions of officers 
of solvent society (C. L. §§ 2624, 2625). 

(For other cases, see Insurance, Dec. Dig. § 691.) 

7. INSURANCE. 

Suit by members of fraternal benefit society to enjoin ‘illegal enforcement of 
laws readjusting rates and method of insurance held within court’s jurisdiction 
(C. L. $§ 2624, 2625). 

(For other cases, see Insurance, Dec. Dig. § 691.) 

9. INSURANCE. 

Delegate of fraternal benefit society cannot represent constituency, except 
as power is granted by articles of incorporation and constitution of society. 

(For other cases, see Insurance, Dec. Dig. § 694[1].) 

10. INSURANCE. 

Delegate of fraternal benefit society cannot waive requirements of constitution 
of society. 

(For other cases, see Insurance, Dec. Dig. § 693.) 

11. INSURANCE. 

Constitution of fraternal benefit society providing for amendment by two- 
thirds of votes of regular or special head camp session required amendment to be 
adopted by two-thirds of votes entitled to be cast. 

(For other cases, see Insurance, Dec. Dig. § 693.) 

12. INSURANCE. 

Amendment to constitution of fraternal benefit society not shown to have been 
adopted by two-thirds of votes entitled to be cast held not legally adopted. 

(For other cases, see Insurance, Dec. Dig. § 693.) 

En Banc. __ 

Error to District Court, City and County of Denver; George F. Dunklee, 
Judge. 

Suit by John J. McCue and others against the Woodmen of the World, a cor- 
poration, and others. Decree for plaintiffs, and defendants bring error. 
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Affirmed in part. 

George P. Steele, of Denver, for plaintiffs in error. 

Benjamin C. Hilliard and Horace N. Hawkins, both of Denver, Benjamin C. 
Hilliard, Jr., of Denver (on petition for modification), George M. Sullivan, of Salt 
Lake City, Utah, and Charles F. Reddoch, of Boise, Idaho, for defendants in error. 

Moors, J. 

Parties are referred to as in the lower court. 

This suit was instituted May 15, 1929, in the Denver district court by eight 
members of the Woodmen of the World, a fraternal benefit society, incorporated 
under the laws of Colorado, against that association and seven of its head officers 
to enjoin them from enforcing cértain of its laws which operated to readjust and 
increase its rates and method of insurance. An ‘injunctive decree was entered 
against the defendants to review which this writ is prosecuted. 

The complaint as summarized in the brief of plaintiffs in error charges: 
“That such provisions were the consummation of an unlawful, fraudulent and 
wicked scheme, secretly concocted by the defendant officers for the purpose of 
changing the institution from a fraternal association on the assessment plan to an 
old-line insurance company; that they formed a scheme to compel and drive the 
membership by arbitrary and illegal methods and coercion into surrendering their 
benefit certificates and accepting old-line insurance policies; that the scheme and 
conspiracy was put through at a legislative session of the corporation, held in June 
of 1928, under the guise of amendments to the Constitution; that prior to that 
session the officers had wrongfully dissipated and depleted trust funds; that since 
the session, and still in furtherance of such scheme, they had unlawfully and 
wrongfully allocated millions of dollars to certain classes of the membership and 
were misappropriating and depleting funds which had been built up through the 
assessment plan; that none of such amendments were legally adopted.” 


A temporary injunction was issued whereupon the defendants, appearing 
specially, sought to have the case dismissed on the ground that the plaintiffs had 
no right to institute the suit claiming that the Colorado statutes require such an 
action to be brought by the Attorney General. The lower court held that the 
plaintiffs had capacity to sue, and that it had jurisdiction to hear and determine 
the matter. Defendants then petitioned this court for a writ of prohibition against 
the district court, which was denied. Defendants answered specifically denying 
all charges of fraud and mismanagement alleged in the complaint, and asserted 
that the amendments objected to had been legally adopted. The district court 
found that said amendments had not been legally adopted and entered its injunctive 
order, the effect of which was to maintain the status quo of the organization as 
of June, 1928. 

The record is exceedingly voluminous consisting of 6,327 folios and numerous 
exhibits. We have read and considered the same with painstaking care, but in 


our opinion it is only necessary to recite such portions thereof as are pertinent 
to this decision. 


The solution of two questions is determinative of the case. (1) Did the plain- 
tiffs have capacity to sue? (2) Were the amendments objected to legally adopted? 

1. Section 2624, C. L. of 1921: “The commissioner of insurance, or any person 
he may appoint, shall have the power of visitation and examination into the 
affairs of any domestic society. He may employ assistants for the purpose 
of such examination, and he, or any person he may appoint, shall have free access 
to all the books, papers and documents that relate to the business of the society 
and may summon and qualify as witness under oath and examine its officers, 
agents and employees or other persons in relation to the affairs, transactions and 
condition of the society. The expense of such examination shall be paid by the 
society examined, upon statement furnished by the commissioner of insurance, 
and the examination shall be made at least once in three years. Whenever after 
examination the commissioner of insurance is satisfied that any domestic society 
has failed to comply with any provisions of this act, or is exceeding its powers, 
or is not carrying out its contracts in good faith, or is transacting business 
fraudulently, or whenever any domestic society, after the existence of one year 
or more, shall have a membership of less than four hundred, (or shall determine 
to discontinue business), the commissioner of insurance may present the facts 
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relating thereto to the attorney general, who shall, if he deem the circumstances 
warrant, commence an action in quo warranto in a court of competent jurisdiction, 
and such court shall thereupon notify the officers of such society of a hearing, 
and if it shall then appear that such society should be closed, said society shall 
be enjoined from carrying on any further business and some person shall be 
appointed receiver of such society, and shall proceed at once to take possession 
of the books, papers, moneys and other assets of the society and shall forthwith, 
under the direction of the court, proceed to close the affairs of the society and 
to distribute its funds to those entitled thereto. No such proceedings shall be 
commenced by the attorney general against any such society until after notice 
has been duly served on the chief executive officers of the society and a 
reasonable opportunity given to it, on a date to be named in said notice, to show 
cause why such proceedings should not be commenced.” 


Section 2625, C. L. of 1921: “No application for injunction against or pro- 
ceedings for the dissolution of or the appointment of a receiver for any such 
domestic society or branch thereof shall be entertained by any ‘court in this 
state unless the same is made by the attorney general.” 


[1] Concededly, in the absence of these statutory provisions, any aggrieved 
member of a fraternal benefit society has the right to bring a suit in equity such 
as here involved. Defendants urge that by virtue of the foregoing sections 
plaintiffs were denied the right to prosecute this action. Plaintiffs contend that 
this construction would make said sections unconstitutional ‘ecause denying due 
process of law. Our construction thereof avoids the necessity of determining 
their constitutionality. 


[2-4] Section 2624 relates solely to the method of procedure in winding up 
the affairs of a domestic society. Section 2625 provides that the Attorney 
General is the only one authorized to make application for injunction against 
any “such” domestic society. If we eliminate the word “such” before domestic 
society in section 2625, possibly the construction contended for by the plaintiffs 
in error could be maintained. However, it is elementary that every word of a 
legislative enactment must be considered and effect be given thereto. The two 
sections should be construed together, because, if we construed the latter alone, 
said word “such” would be meaningless. We must look to section 2624 to deter- 
mine its construction. By virtue of section 2624, a quo warranto suit is author- 
ized upon the happening of certain events therein mentioned. The court is 
empowered to dissolve an association “if it shall then appear that such society 
should be closed.” The word “such” so used refers to a domestic association in 
process of dissolution. It further provides that “said society shall be enjoined 
from carrying on any further business and some person shall be appointed 
receiver of such society.” Again it appears that the word “such” refers to a 
domestic society about to be terminated. Further, it provides that “no such 
proceedings shall be commenced by the attorney general against any such society 
until after notice. * * * ” Again the word “such” refers to an association about 
to be wound up. : 

[5-7] We therefore conclude that the expression “such domestic society” in 
section 2625 means a society about to be dissolved, and that the Attorney General 
is the only one authorized to maintain an injunctive suit against a society in such 
condition. The purpose of the instant suit was not to dissolve a defunct corpora- 
tion but to enjoin the alleged illegal actions of the officers of a solvent society. 
Said sections are therefore not controlling of the plaintiffs” right to maintain the 
action here involved, and the court had jurisdiction to hear and determine this 
case. 

Our conclusion is fortified by the case of McCall v. Grand Lodge, Knights of 
Pythias, 217 Ala. 194, 115 So. 254, which is the only case cited by counsel involv- 
ing the identical point here determined. In this case the Attorney General 
brought a suit, similar to the one here involved, against the Knights of Pythias. 
The defendants appeared specially to interpose a plea to the jurisdiction of the 
court, the contention being that, if the proceeding rests upon the provisions of 
sections 8495-8498 of the Code of 1923 (said sections being similar to sections 
2624 and 2625 supra), a report and recommendation by the superintendent of 
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insurance to the Attorney General is a condition precedent, and a further plea 
to the effect that the Attorney General was without interest in the subject-matter, 
and had no authority in any event to institute a suit of this character. In deter- 
mining that the Attorney General could not maintain this character of action, 
the court said at page 195 of 217° Ala., 115 So. 254, 255: 

“We are of the opinion the above-noted sections 8495-8497 are without appli- 
cation to this bill. These sections look to quo warranto proceedings leading to 
a final dissolution of the order and a closing up of its affairs. Such is not the 
purpose of this proceeding. Its object is the protection and preservation of a 
trust fund, which is being depleted and dissipated fraudulently and wrongfully, to 
the irreparable injury of policyholders who have a property right interest in such 
funds. Very clearly, a policyholder under these circumstances has the right to 
invoke equity’s jurisdiction for the protection of trust funds, and may maintain 
a bill of this character: [Citing cases.] 

“In such a proceeding the policyholder would not seek a dissolution of the 
order, but that a court of equity, through the appointment of a receiver, take 
charge to prevent a further misappropriation and waste of the trust fund and 
protect the same, to the end that the defendant order and endowment department 
might continue to function, and be carried on as a ‘going concern,’ and the con- 
tracts of insurance should be upon a sound financial basis, and ‘executed in their 
fullest integrity.’ 

“The bill was filed in the name of, and by, the Attorney General, evidently 
out of regard to the language of section 8498, Code of 1923, which reads as 
follows: 

“*No application for injunction against, or proceedings for the dissolution of, 
or the appointment of a receiver for any such domestic society or branch thereof 
shall be entertained by any court in this State, unless the same is made by the 
Attorney General.’ 

“Confessedly, this language, standing alone, is broad and comprehensive, but 
it must be construed in view of its relation to the context. The statutory pro- 
visions constitute but a codification of the Act of April 24, 1911, p. 700, these 
particular provisions being found in sections 24 and 25 of said act, and bearing 
the same relation therein as found in the present Code. It will be noted that the 
preceding provisions of the Code, just as in the original act, authorize both 
injunctive proceedings and appointment of receivers, and section 8498, in restrict- 
ing such application to the office of the Attorney-General, clearly to our minds 
had reference to the quo warranto and dissolution proceeding provided for in the 
preceding sections. We are of the opinion it was not the legislative purpose to 
attempt any restriction upon the right of a policyholder, having so vital an interest 
in the subject-matter, to go into a court of equity and seek preservation of such 
interest and a protection of the trust funds under the well-recognized doctrine 
of the authorities noted. That right exists and continues in the policyholders, and 
these statutory provisions were intended in no manner to affect or restrict the 
same. 

“So construing section 8498 in connection with the preceding sections of the 
Code, therefore, it appears these statutes are without influence upon a case of 
this character, and that litigation as to the matters set up in the bill is open to 
any aggrieved policyholder, and without regard to participation on the part of 
any state official. 

“It results, therefore, as our view, that this bill cannot be mairtained by the 
Attorney General, and that the plea to the jurisdiction was properly sustained.’ 

Defendants, in support of their contention that plaintiffs have no capacity to 
sue, cite the following cases: Albach v. Fraternal Aid Union, 100 Kan. 511, 164 
P. 1065; Cavlovic v. Croatian Beneficiary Ass’n, 117 Kan. 545, 232 P. 598; 
Lowery v. State Life Ins. Co., 153 Ind. 100, 54 N. E. 442; Baird v. Modern Samari- 
tan, 162 “Minn. 274, 202 N. W. 498; Delaney v. Grand Lodge, 244 Mass. 556, 138 
N. E. 918; McGarry v. Lentz (C. C. A.) 13 F. (2d) 51; Cummings v. Supreme 
Council of Royal Arcanum (D. C.) 247 F. 992. In each of these cases, except one, 


decisions were made under statutes differing materially from the sections here 
under consideration. 


Albach y. Fraternal Aid Union, supra. 


In this case a fraternal insurance 
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corporation of Kansas and another of Colorado effected a merger pursuant to the 
statutes of Kansas and Colorado under the supervision of the insurance depart- 
ments of both states and with their approval. Certain members and insurance 
certificate holders of the Kansas corporation filed an action charging irregularities 
in bringing about the merger, praying for the appointment of a receiver and for 
other relief. It was held that a member of a fraternal insurance association had 
no right to enjoin the legal acts of its governing bodies; that such an action 
can be maintained only by the Attorney General. The statute (Gen. St. Kan. 
1915, § 5413) involved was: “No injunction shall be granted by any court in this 
state against any association authorized to do business under this act, except on 
application of the attorney-general, at the request of the superintendent of 
insurance.” It is obvious that this statute is all comprehensive, including all 
organizations doing business in Kansas, whether solvent or insolvent. 

Cavlovic v. Croation Beneficiary Ass'n, supra. This case involves the con- 
struction of the identical statute involved in Albach v. Fraternal Aid Union, supra, 
and adopts the decision therein. 

Lowery v. State Life Ins. Co., supra. Here it was held that a suit for injunc- 
tion against an insurance company could not be maintained unless brought by the 
Attorney General. The statute construed provided: “No order, judgment or 
decree, providing for an accounting or enjoining, restraining or interfering with 
the prosecution of the business of any insurance corporation, association or society, 
organized or doing business under the provisions of this act, or appointing a tem- 
porary or permanent receiver thereof, shall be made or granted otherwise than upon 
the application of the attorney general on his own motion, or after his approval 
of a request in writing therefor by the auditor of state, except in an action by a 
judgment creditor or in proceedings supplementary to execution.” This statute be- 
ing much broader in its scope than the one here involved, the rule there announced 
is not here applicable. 

Baird v. Modern Samaritan, supra, involved the construction of the following 
statute: “No action or proceedings to discontinue or enjoin, in whole or in part, 
the business or methods of any such domestic association, or to appoint a receiver 
therefor, or to dissolve the same, or in any manner affecting its corporate rights, 
except for failure to pay final judgment, or to oust any foreign association or 
enjoin it from transacting business in this state, shall be entertained by any court, 
except on the suit of the attorney general of this state.’ Gen. St. 1923, Minn. § 
3482. This is much broader and more comprehensive than the Colorado statute 
under consideration, because it denies, not only the right of injunction against an 
association in process of dissolution, but also denies the right of a member to 
interfere “in whole or in part” with “the business or methods of any such domestic 
association. 

Delaney v. Grand Lodge, supra. Here the court held that a member of an as- 
sociation had no right to maintain an action seeking its dissolution. In so holding, 


the court said at page 566 of 244 Mass., 138 N. E. 918, 924: 


“So far as the plaintiffs seek relief against the corporation for exceeding its 
corporate powers and ask for the appointment of a receiver, for winding up its 
corporate activities and for cognate matters, they are precluded from invoking 
the aid of the court by G. L. c. 176, § 36. It there is provided: 

“% + * No such proceeding shall be begun by the Attorney General until 
after notice has been duly served on the chief executive officers of the society by 
the commissioner and a reasonable opportunity given to it, on a date to be named 
in the notice, to show cause why such proceedings should not be begun, nor shall 
such proceedings be entertained, unless brought by the Attorney General.’ 

“This is but the re-enactment of earlier statutes in unmistakable words prohibit- 
ing proceedings for dissolution or the appointment of a receiver unless instituted 
hy the Attorney General. See St. 1911, c. 628, § 25.” 

McGarry v. Lentz, supra. Here, complainants, members of a fraternal benefit 
ociety, sought to enjoin it from proceeding with the purchase of land and the 
erection of a 30-story building thereon claimed to be solely for investment pur- 
poses and therefore in contravention of the laws of Ohio. The court held that the 
claimants could not maintain their action because of the Ohio statute which pro- 

ided: “No application for injunction against or proceedings for the dissolution of 
or the appointment of a receiver for any such domestic society or branch thereof 
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shall be entertained by any court in this state unless the same is made by the 
attorney-general.” Gen. Code, § 9487. 

The General Code of Ohio, 1929, sections 9486 and 9487, with the exception 
that the word “superintendent” is used in place of “commissioner,” is identical to 
sections 2624 and 2625, C. L. of 1921. 

We cannot agree with this decision, preferring to adhere to the reasoning 
set forth in the Alabama case, supra. In the Ohio case, supra, the effect and mean- 
ing of the word “such” was neither discussed nor determined, the court holding 
the language broad enough to include any fraternal organization. 

Cummings v. Supreme Council of Royal Arcanum, supra (federal District 
Court of Massachusetts). This was a suit in equity by the members of a fraternal 
benefit society to close up its affairs, and the court held under the Massachusetts 
statutes that plaintiffs had no right to maintain the action. Since the character of 
the action there is dissimilar to that here involved, the decision is not here control- 
ling. 

2. Were the amendments objected to legally adopted? 


The record discloses that on June 20, 1891, defendant organization was incor- 
porated in Colorado as a fraternal benefit society to do business under the assess- 
ment plan; that the supreme authority of defendant corporation is vested in and 
is exercised by a representative body known as the head camp session, which con- 
sists of the delegates, the five members of the committee on legislation, the past 
head consuls, and the nine elected or appointed head officers of the association. The 
delegates to the head camp session are elected by twenty-four districts, which are 
located respectively in the various states in which defendant corporation operates, 
namely, Colorado, California, Idaho, Montana, Nevada, Oregon, Utah, Washing- 
ton, and Wyoming. A regular meeting of the head camp session is held quadren- 
nially. At such session, the nine elective officers of the defendant corporation, the 
past head consuls, the head officer, the general attorney, and the five members of 
the committee on legislation are each entitled to one vote. Each district is entitled 
to elect one delegate and one alternate for each group of 1,000 benefit members or 
major fraction thereof, but in any event each district shall have at least one delegate 
irrespective of the number of benefit members in such district, and each delegate 
or his alternate so elected to the head camp session is entitled to one vote for each 
100 benefit members or major fraction thereof, represented by him. 

From its incorporation until 1924, the association prospered and accumulated a 
large reserve fund. During the succeeding years, death claims increased, and in 
July, 1927, the claims exceeded the assessment revenues of that month. These 
claims were paid, not by double or multiple assessments for any month which 
could have been made under the constitution of the order, but approximately 
$500,000 was authorized by the head officers to be paid therefor out of a guaranty 
fund created at the head camp session in 1924. On April 3, 1928, the insuranc¢ 
commissioners of Colorado, California, and Oregon made an examination of de- 
fendant’s assets and reported that its condition was such as to make it imperative 
that some method be adopted increasing its rates, otherwise it could not be author- 
ized to continue to do business, and suggested that the rates be changed by the 
association based upon’ either the “National Fraternal Congress Table” or the| 
“American Experience Table” and that new members be placed in a separate class 
and required to pay adequate rates, and that old members be permitted to transfer 
into the new class without medical examination, and that contributions by the new 
class be kept separate. At that time the association had approximately 140,000 
members. Thereafter the amendments to the constitution here iavolved, com- 
monly designated article 11, were prepared and submitted to the regular head camp 
session in the afternoon of the sixth and next to the last day of its session, June 
30, 1928. 

Said amendments created a new class or “reserve division” effective September 
1, 1928, members of which were required to pay rates based upon the American 
experience table of mortality, being a considerably higher rate than those theretofore 
existing. All new members could only enter the reserve division, and privilege was 
given to old members prior to September 1, 1928, to transfer to the reserve division. 
Members not electing to so transfer remained in the old assessment division sub- 
ject to extra or multiple assessments. An adjustment board was created consist- 
ing of the five head managers, the head consul, and the head clerk, who were 
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authorized to adjust rates of assessment as to all members who did not transfer to 

the reserve division and to determine the allocation of funds and to enter into a 

contract to conduct the transfer work. 

The total voting strength of said session was as follows: 

Head Officers and Districts No. Delegates Votes 
Head officers 1 14 
Committee on Legislation 5 
District No. 1 
District No. 
District No. 
District No. 
District No. 
District No. 
District No. 
District No. 
District No. 
District No. 
District No. 
District No. 
District No. 
District No. 
District No. 
District No. 
District No. 
District No. 
District No. 
District No. 
District No. ; 
District No. 
District No. 
District No. 


105 
61 
45 
34 
29 
42 

7 
36 

121 
93 

110 

106 
56 
54 
28 
46 

107 
68 
19 
13 
32 
15 

6 
24 


PWWUDACUS 


s+ st 
DH eRe DNR UW UO ON he 


—_ 


Total 55 1376 
Total Vote 1376 
Majority Vote 689 
Two-thirds Vote 918 


Section 11 of article 3 of defendant’s constitution of 1924 provides: “This 
Constitution may be amended by two-thirds of the votes of any regular or special 
Head Camp Session.” 

_ The evidence discloses and the lower court found that no record of proceedings 
of the head camp session as required by the constitution was kept. Two office 
stenographers of defendant organization, Jouno and Troncin, took shorthand notes 
of the meeting on the afternoon of June 30, an extension thereof disclosing: 

“Head Banker Sunderland called the attention of the session to the fact that 
many of the delegates were anxious to get home * * * 

“Roll call of Head Officers and Delegates being taken showed sixty-six 
absent. Neighbor Hall rose to a point of information and asked ‘what can we do 
without two-thirds present.’ Many of the absentees came in. * * * 

“Neighbor Burris designated General Attorney Steele as reading clerk to read 
and explain the proposition about to be read to the Session. 

_ “General Attorney Steele then read the proposed amendment to the Constitu- 
tion, to be Article eleven as follows: * * * 

“Question was called for. Vote was taken. Head Consul declared that the 
amendment having received the necessary two thirds vote, the Constitution is 
amended accordingly.” 

The undisputed evidence shows that the vote so taken was viva voce, and 
that there were delegates who voted against said amendment. Testimony was 
conflicting as to the number of delegates actually in attendance at the time the 
vote was taken and how many voted for and against and how many did not vote. 
There was no roll call showing how many delegates were present at the time the 
vote as taken; how many and which delegates voted for or against the amendment. 
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A purported record of the proceedings, Defendant’s Exhibit 2, recites: “Vote was 
taken and the Head Consul announced that the amendment having received the 


necessary two-thirds vote, the motion was carried and he declared the Constitution 
amended accordingly.” 


The lower court found: 

“* * * That there was not two-thirds of the 155 delegates and officers present 
or voting upon the question of said amendments.” 

‘* * * That the legal construction of said Section 11, Article III, of the 
said Constitution of 1924, in the opinion of the court is that it required two-thirds 
of the 1376 votes, which constituted the voting strength of said Oakland Head 
Camp Session; and the court finds that two-thirds of 1376 votes is 918 votes, 
which was necessary to be cast in order to legally adopt the alleged amendments. 

“The court finds that said alleged amendments were not carried by two-thirds 
of the 1376 votes that the delegates and head officers were entitled to cast in said 
session as aforesaid.” 

[8] Defendants contend that an affirmative vote of two-thirds of the dele- 
gates, a quorum being present, is sufficient to amend the constitution, and that 
because the record of proceedings, Defendant’s Exhibit 2, shows the amendment 
legally adopted, its correctness cannot be questioned by other evidence. We are 
convinced that there was ample evidence to justify the determination of the 
district court that there was no record of proceedings kept as required by de- 
fendant’s constitution, and therefore it was not only permissible but absolutely nec- 
essary to receive evidence showing what actually occurred. The testimony so 
received being conflicting, we are bound by the findings of the district court. 
However, in view of our constitution of section 11, article 2, this finding may 
be ignored. In construing said section, a review of provisions of previous con- 
stitutions is helpful. 

Division Q, section A of the constitution of defendant association adopted in 
1890 provides: “These laws may be amended at any special or regular session of 
the Head Camp, by a two-thirds vote of the authorized delegates present. * * *” 

Article 26, section 1, constitution of 1892 provides: “This constitution may 
be amended by a two-thirds vote of the Head Camp, or by a two-thirds vote of 
the Executive Council, when ratified by two-thirds of the Camps in the Jurisdic- 
tion.” This identical section was readopted, being article 38, section 1, of the con- 
stitution of 1894. 

This provision remained in effect until August, 1900, when it was amended 
to read as follows: “This Constitution may be amended by two-thirds vote of 
any regular Head Camp Session,” and was readopted in 1902, being section 152 
of the constitution of 1902. 

So far as the record in this case discloses, this section remained the same 
until it was changed in 1920 as follows: “This Constitution may be amended by 
two-thirds of the votes of any regular or special Head Camp Session.” This last- 
mentioned section was readopted in 1924, being section 11. article 2, 
stitution of 1924 and was the law which controlled the adoption of 
during the head camp session of 1928. 


of the con- 
amendments 

It is clearly apparent that, as these amendments were made from time to time, 
the members of the association intended thereby to make it more difficult to adopt 
a constitutional amendment. Originally in 1890, all that was necessary was a two- 
thirds vote of the authorized delegates present. In 1892, the requirement was 
restricted to a “two-thirds vote of the Head Camp.” In 1902, a further limitation 
was provided, “two-thirds vote of any regular Head Camp Session,” and in 1920 
and 1924 the amendment here involved was adopted further limiting the power 
to amend by “two-thirds of the votes of any regular or special Head Camp Session.” 

If we should give effect to defendant’s contention that the constitution may 
now be amended by a vote of two-thirds of the delegates, a quorum being present, 
we would be forced to conclude that section 11, article 2, 1924, though worded 
differently, was intended to be identical with division Q, section <A, 
of 1890. 

Obviously a “two-thirds vote of the authorized delegates’ does not mean 
“two-thirds of the votes of a regular or special Head Camp Session.” If defend- 
ants be correct, then the vote of each delegate would have the same weight and 
effect, notwithstanding one might be entitled to 1 vote, another to 10 and another 


constitution 
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to 15. In such case, a delegate would cease to have the full voting power and rep- 
resentation provided for in the constitution. Analyzing, defendants claim further, 
if the constitution authorized an amendment by a two-thirds vote of the delegates, 
a quorum being present, it was possible to amend the constitution by an affirmative 
vote of 52 delegates, 78 a quorum, being in attendance. Of the 52 (a bare one- 
third of those entitled to vote), 19 could be head officers and members of the 
legislative committee entitled to only 1 vote each. Most assuredly the constitu- 
tional provision is not susceptible of such construction. 

[9, 10] It must be remembered that the government of the Woodmen of the 
World is functioned through delegates who are authorized to represent and vote 
in behalf of its membership, each oo being entitled to cast one vote for every 
100 members in his jurisdiction. A delegate has no power to represent his con- 
stituency except as such is granted by the articles of incorporation and constitution 
of said organization. He may not waive the requirements of the constitution 
because the absent members are entitled to the same degree of representation and 
protection as the delegates. 

[11, 12] Having in mind the representative character of the delegates and 
their varying voting power, the provision, “this constitution may be amended 
by two-thirds of the votes of any regular or special Head Camp Session,” must be 
construed to mean exactly what it says—that an amendment may not be adopted 
unless two-thirds of the votes entitled to be cast at that head camp session are 
voted in favor thereof. The number of votes entitled to be cast at the 1928 session 
was 1,376. It was therefore necessary that 918 votes, being two-thirds thereof, 
be cast for the proposed amendment in order that it be legally adopted. Nowhere 
in the record is it shown that there were 918 votes or more cast for this amendment. 
Consequently, article 11, section 2, not being complied with, the amendment was 
not legally adopted and is a nullity. It was accordingly proper for the lower court 
to enjoin defendants from further proceeding thereunder. 

The decree of the district court, in effect, left the Woodmen of the World, and 
its membership in the same condition and with the same rights and duties as 
though no amendment had been attempted. Only in so far as this decree effectu- 
ates this purpose, it is affirmed. 

If deemed necessary, questions of the modification of the final decree of the 
trial court, in order that the same may be practically applicable to the present 
circumstances of the parties, may be further presented to this court upon petition 
for rehearing. 

Campbell, J., not participating. 


SEVERNOE SECURITIES CORPORATION v. LONDON & LANCASHIRE 
INS. CO., Limited, et al. 


Court of Appeals of New York. Jan. 6, 1931. 
174 Northeastern Reporter 299, 


1. INSURANCE. 

Surviving directors, less than quorum, of dismembered Russian corporation, held 
unauthorized to act in New York in corporation’s behalf except as conservators 
of assets that might otherwise be lost. 

(For other cases, see Insurance, Dec. Dig. § 21.) 

4. INSURANCE. 

Situs of debt to dismembered Russian insurance corporation growing out of 
transactions in England with British insurance company held in England. 

The debt in favor of Russian insurance corporation, was localized in 
England, because there contracted by British debtor in favor of foreign 
creditor doing business in England in conformity with British law, and 
because British debtor was solvent and subject to suit in place of its 
corporate life, which was also place of creation of debt, and there was 
no emergency or other excuse for implication of extraordinary power re- 
quiring suit thereon in New York. 

(For other cases, see Insurance, Dec. Dig. § 21.) 

6. INSURANCE. 


Surviving directors of Russian insurance corporation, less than quorum, could 
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not enlarge their powers by assigning chose in action for purpose of suing th 
on in New York. 

(For other cases, see Insurance, Dec. Dig. § 21.) . 

Hubbs, J., dissenting. 

Appeal from Supreme Court, Appellate Division, First Department. 

Action by the Severnoe Securities Corporation against the London & Lancashire 
Insurance Company, Limited, and another. From an adverse judgment (228 App. 
Div. 808, 240 N. Y. S. 872), named defendant appeals. 

Reversed, and complaint dismissed. 

Hartwell Cabell and Milton B. Ignatius, both of New York City, 


cre- 


for appel- 
lant. 


Paul Bonynge, of New York City, for plaintiff-respondent. 

Ralph P. Buell, of New York City, for defendant-respondent. 

David Rumsey and Louis J. Wolff, both of New York City, 
and L. and G. Ins. Co. amicus curiz. 

Carpozo, C. J. 


The Northern Insurance Company of Moscow, dismembered by the ‘decrees 
of the Russian Soviet Republic, retains a pallid life as the shade or little more 
of its former self. There is a cause of action in its favor growing out of trans- 
actions in England with a British insurance company, having a domicile in England, 
though with a branch in New York. Of the board of directors of the 
company, 


for Liverpool 


Moscow 
board consisting of five regular members and two alternate members, 
two only survive. These authorized a manager, whose authority was confined to 
the transaction of current business, to assign the cause of action to the plaintiff, 

domestic corporation, for the purpose of suit in the courts of this state. The 
validity of the assignment is the question in the case. 

[1] The surviving directors, not constituting a quorum of the board, were 
without authority in this state to act in its behalf except as conservators of assets 
that might otherwise be lost. Authority to conserve exists ex necessitate rei, and 
is circumscribed by the necessity that calls it into life. We find no necessity here, 
nor anything approaching it. _The subject of the assignment was not so localized 
within the state as to exact the intervention of conservators to keep it from des- 
truction. Here was no derelict to be moored while it could be seized lest the 
tide carry it away. Here was an intangible asset localized, so far as commom 
forms of speech avail to give it a locality, in countries far away. The owner cor- 
poration, acting by a quorum of the board, could have maintained an action in any 
jurisdiction where the debtor could be found, in the absence, at all events, of 
statute to the contrary. The conclusion does not follow that it has a like latitude 
of choice when acting by a conservator, whose position has many analogies with 
that of a receiver. 

[2, 3] Tangibles have a legal situs in the state of physical location. Frick v. 
Commonwealth of Pennsylvania, 268 U. S. 473, 45 S. Ct. 603, 69 L. Ed. 1058, 42 

L. R. 316. Intervention by a conservator may be necessary in that place if they 
are to be salvaged for the owners. The situs of intangibles is in truth a legal 
fiction, but there are times when justice or convenience requires that a legal situs 
be ascribed to them. The locality selected is for some purposes, the domicile of 
the creditor; for others, the domicile or place of business of the debtor, the place, 
that is to say, where the obligation was created or was meant to be discharged; 
for others, any place where the debtor can be found. Farmers’ Loan & Trust Co. 
v. Minnesota, 280 U. = 211. 217, 50 S. Ct. 98, 74 1... Ed. 37 

5 


1; Baidwin v. Mis- 
souri, 281 U. S. 586, 


Ct. 436, 74 L. Ed. 1056; Beidler v. South Carolina Tax 


Commission, 51 S. Ct. 387 5 L. Ed. —; Liverpool & — & Glohe Ins. Co. v. 
er of pues for the Parish of Orleans, 221 U. 346, 354, 31 S. Ct. 550, 55 
.. Ed. 762 R. A. 1915C, 903; Wyman v. Halstead, 100 U.S. 1654.23 oo Ch SEs, 


3 L. Ed. de —— v. Phenix Ins. Co., 138 N. Y. 209, 219, 33 N. E. 938, 20 
Lie: A, AS 34 age St. Rep. 448; Harris v. Balk, 198 U. S. 215, 25 S. Ct. 625, 49 
L. Ed. 1023, 3 Ann. Cas. 1084. At the root of the selection is generally a common 
sense appraisal of the requirements of justice and convenience in particular condi- 
tions. Safe Deposit & Trust Co. of Baltimore v. Commonwealth of Virginia, 280 
U. S. 83, 92, 93, 50 S. Ct.59, 74 L. Ed. 649; Powell, Business Situs of Credits, 28 
W. Va. L. Quart. 89. Cf. 34 Yale L. J. 654, 656. What we are to determine in 
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the case at hand is the locality to be chosen for the exercise by conservators of 
powers born of an emergency. 

[4, 5] For that purpose, if not for others, the situs of the chose in action, 
the subject of this claim, is in England and perhaps in Russia, but certainly not 
here. The debt is localized in England because there contracted by a British debtor 
in favor of a foreign creditor doing business in England in conformity with 
British law. A different situation would be presented if the debtor, though domi- 
ciled abroad, were without property sufficient to satisfy the claim in the jurisdic- 
tion of the domicile. There might then be an emergency justifying an attempt 
by conservators to gather in assets not available at home. Nothing of the kind 
appears in the record now before us. The debtor is solvent, and is subject to. suit 
in the place of its corporate life, which is also the place of the creation of the debt. 
No emergency exists, and no excuse for the implication of extraordinary powers. 
The powers of conservators should be exercised where there are assets to be con- 
served. 

Our judgment in James & Co. v. Rossia Ins. Co. of America, 247 N. Y. 262, 
160 N. E. 364, is not a holding to the contrary. The derelict assets had a sittts in 
New York as well as in other states near by. There was the risk of dissipation if 
they were not subjected by the conservators to unified control. Our holding was 
merely this, that a transfer so made was not in fraud of creditors. The suitor 
was to seek his remedy against the assignee corporation which had assumed the 
liabilities. 

Even less decisive is our judgment in Petrogradsky Mejdunarodny Kommer- 
chesky Bank v. National City Bank, 253 N. Y. 23, 170 N. E. 479. There the dis- 
membered corporation acted by a quorum, and the action was maintained in the 
forum of the domicile of the debtor. 

We do not forget that at the time of the assignment the Northern Instirance 
Company of Moscow had an agency in this state, where ‘it was still engaged in 
business. ‘The cause of action assigned had no relation, however, to the business 
there transacted, nor was collection understood to be essential for the payment of 
domestic creditors, or indeed of any creditors at all. On the contrary, by the 
terms of the assignment, the proceeds of the cause of action, when collected, were 
to be remitted to the surviving directors and others then resident in France, and 
held by them as trustees for the benefit of the shareholders. 

[6] If the survivors were without capacity to sue in the corporate name in 
the absence of some emergency more urgent than any here disclosed, they could 
not enlarge their powers by making for the same purpose an assignment to some 
one else. 

\ liquidator in Great Britain, appointed by the British courts to wind’ up the 
British. agency of the dismembered corporation, will hold these moneys, if’ col- 
lected, for the benefit of creditors and shareholders according to their interests. 
The remedy is adequate in the jurisdiction of the domicile without recourse to 
powers that are measured by necessity. 

The judgment should be reversed, and. the complaint dismissed, with costs in all 
courts. 

Pound, Craine, Lehman, Kellogg, and O’Brien, JJ., concur. 

Hubbs, J., dissents. 


Judgment reversed, etc. 


In re PEOPLE, by BEHA, Superintendent of Insurance. 
In re SECOND RUSSIAN INS. CO. et al. 


Supreme Court, Appellate Division, First Department. Jan. 9, 1931. 
247 New York Supplement 160, 
1. WAR. 


Alien Property Custodian having demanded of insurance company, during 
war, commissions due under foreign contract with alien enemy, had preferred 
claim against insolvent insurance company for all payments due alien enemy, 
whether earned before or after demand. 


Commissions due the alien enemy as agent were placed in a so-called 
suspense account, and when second demand was made by the Alien 
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Property Custodian for all commissions due the alien enemy and to 
become due, it was stipulated that the amount in the suspense account 
would be returned to the insurance company subject to disposition of a 
suit involving the Alien Property Custodian’s right to fund seized unde: 
the first demand. The outcome of this suit was favorable to the custod- 
ian. 

(For other cases, see War, Dec. Dig. § 12.) 

2. WAR. 

Demand by Alien Property Custodian for commissions due alien enemy 
under foreign contract embraced moneys falling due alien enemy subsequent to 
demand. 

(For other cases, see War, Dec. Dig. § 12.) 

3. WAR. 

When property right of alien enemy has been defined, Alien Property 
Custodian is entitled to possession, and claims of others are enforceable only in 
equitable action (Trading with the Enemy Act § 9 [50 USCA Appendix § 9]). 

(For other cases, see War, Dec. Dig. § 12.) 

8. INSURANCE. 

Superintendent of insurance liquidating insolvent foreign insurance company, 
on allowance of preferred claim of Alien Property Custodian, was liable only 
for such interest as he had received on fund due custodian. 

(For other cases, see Insurance, Dec. Dig. § 21.) 


Dowling, P. J., and Merrell, J., dissenting. 

Appeal from Supreme Court, New York County. 

Proceedings by the People, by James A. Beha, Superintendent of Insurance, 
for an order to take possession of and conserve assets for the benefit of creditors 
of the Second Russian Insurance Company, in which the Alien Property Cus- 
todian inserted a claim for preference. From an order of the Supreme Court 
sustaining objections and exceptions of the Alien Property Custodian to the 
report and opinion of the Referee denying the motion of the Superintendent of 
Insurance to confirm the Referee’s report and allowing the claim of the Alien 
Property Custodian as a Class 1 claim in the amount of $140,788.73, with interest 
at 6 per cent. per annum from March 31, 1929, to date of payment, and directing 
that said claim is entitled to be paid in preference to all other claims, the Superin- 
tendent of Insurance of the State of New York, as liquidator of the domesticated 
United States branch of the Second Russian Insurance Company, and the Second 
Russian Insurance Company, appeal. 

Modified and affirmed. 

Argued before Dowling, P. J., and Merrell, Finch, McAvoy, and Sherman, JJ. 

Clarence C. Fowler, of New York City (James F. Donnelly, of New York 
City, of counsel; Alfred C. Bennett and John M. Downes, both of New York 
City, on the brief), for appellant Superintendent of Insurance. 


Bonynge & Barker, of New York City (Robert J. Sykes, of New York City, 


of counsel; Albert Bonynge, of New York City, on the brief), for appellant 
Second Russian Ins. Co. 


Charles J. Schuck, of Wheeling, W. Va. (Nathan Ottinger, of New York 
City, of counsel), for respondent. 


Fincy, J. 


The Alien Property Custodian, during the war, having demanded of the 
Second Russian Insurance Company payments due and to become due in the 
future under a foreign contract with an enemy alien, and the Second Russian 
Insurance Company having subsequently gone into liquidation, the question here 
presented is whether the aforesaid claim, brought by the Alien Property Custo- 
dian, may be allowed a preference over all other claims. 


The Superintendent of Insurance, as liquidator, disallowed this claim. The 
Alien Property Custodian filed objections. Sent to a referee to hear and report, 
the preference was disallowed. At Special Term the motion of the superinten- 
dent to confirm the report was denied, the objections on behalf of the Alien 
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Property Custodian were sustained, the claim allowed as a class one claim with 
interest, and directed to be paid in preference to all other claims. 

The facts are not in dispute, and briefly are as follows: A German partner- 
ship known as H. Mutzenbecher, Jr., made a contract with the Second Russian 
Insurance Company, dated at St. Petersburg, July 24, 1913, whereby the Mutzen- 
becher firm was to be the general agent for all the business of the Second 
Russian Insurance Company outside of Russia, said firm to bear all expenses, 
to receive a commission of 31%4% per cent. upon business obtained by it, and, in 
addition, to participate in the profits. The Mutzenbecher firm thereafter caused 
to be organized a corporation known as Meinel & Wemple, to act as agents for 
procuring business for the Second Russian Insurance Company and to manage 
a branch office of that company in this state. In 1914 the Russian government 
prohibited commercial relations between Russian citizens and citizens of enemy 
alien countries, in which class Germany was included. The Second Russian 
Insurance Company then purported to enter into a direct agency contract with 
Meinel & Wemple. This contract subsequently was held to be colorable merely 
and that the original contract between the Second Russian Insurance Company 
and Mutzenbecher continued in force. After the entry of the United States 
into the World War, the Alien Property Custodian, in 1918, demanded of the 
New York trustees of the Second Russian Insurance Company the sum of 
$15,801.31, representing commissions then due to the Mutzenbecher firm, which 
commissions, as they accrued, had been placed by Meinel & Wemple in a so-called 
suspense account for the benefit of Mutzenbecher. The amount demanded was 
paid over and an action brought pursuant to section 9 of the Trading with the 
Enemy Act (50 USCA Appendix § 9) to recover it. In that action it was held 
that the property was that of an alien enemy and that the Alien Property 
Custodian was lawfully entitled thereto. On or about June 26, 1919, a second 
demand was made by the Alien Property Custodian upon Meinel & Wemple 
for all commissions due Mutzenbecher under the aforesaid contract and to 
become due in the future. At the time of this latter demand there was on 
deposit in the said suspense account the sum of $13,032.43. At this time also 
there was pending an appeal from the judgment denying the right in the action 
brought to recover the amount paid over upon the former demand. It was 
accordingly stipulated that the sum of $13,032.43 would be returned to the Second 
Russian Insurance Company, and that if the latter were unsuccessful in the 
action brought to recover the fund which had been seized, this amount would 
be returned to the Alien Property Custodian. Subsequently the Second Russian 
Insurance Company went into liquidation and, on behalf of the Alien Property 
Custodian, a claim was filed for the said sum of $13,032.43, which claim, at the 
hearing, was amended so as to include all additional commissions accruing under 
the contract subsequent to the second demand of the Alien Property Custodian. 

[1] From the foregoing it appears that the claim in question is composed 
of two distinct parts: First, of the aforesaid sum of $13,032.43, which existed 
at the time of the demand; and, second, the amount subsequently deposited in 
the fund representing commissions accruing after the demand. At the outset, 
therefore, the question is presented whether the custodian is not entitled to the 
sum of $13,032.43, pursuant to the stipulation and the authority of Second Russian 
Insurance Co. v. Miller, 268 U. S. 552, 45 S. Ct. 593, 69 L. Ed. 1088, in which 
possession of the amount involved in the first demand was confirmed in the 
\lien Property Custodian, and also the commissions subsequently accruing in 
the event they are covered by the aforesaid demand. 

As to the first item, the right of the Alien Property Custodian to receive 
this amount forthwith is established by the decision made in the case of Second 
Russian Insurance Co. v. Miller, supra, which involved a prior demand for 
accumulated commissions under the same contract. The second demand, in so 
far as the sum of $13,032.43 is concerned, presented the identical question deter- 
mined in the case cited, namely, the absolute right of the custodian to possession 
or control of the property demanded. The custodian is also entitled to this 
amount pursuant to the stipulation of the parties based upon the outcome of 
the appeal in Second Russian Insurance Co. v. Miller, supra. 

As to the balance of the claim, representing commissions not yet earned 
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under the contract at the time of the demand, but which subsequently were 
earned and deposited in the suspense account pending a determination of the 
appeal in the suit arising out of the first demand, a somewhat different question 
is presented. It would seem, however, that as to this portion of the claim, also, 
under the facts, the custodian is entitled to succeed. 

[2, 3] The demand of the custodian was broad enough to cover all the 
interest of the alien enemy in the contract in question, and to require the 
delivery of all commissions presently payable thereunder, and to acquire the 
right to the delivery of such as might from time to time be received in the future. 
Authority in the custodian to make such a demand is found in subdivision 2 of 
the Executive Order of the President of February 26, 1918, quoted in full in the 
case of In re Miller (C. C. A.) 281 F. 764, which case, also is authority for the 
proposition that every right in the property involved, whether. tangible or 
intangible, passed under the demand to the Alien Property Custodian. 

Under the facts in the case at bar it was not necessary nor would it have 
been seemly, in view of the pending appeal with reference to the first demand, 
for the custodian to have made a separate demand covering each commission 
arising under the contract. The fact is that these commissions to accrue out 
of the contract seized were contemplated by all the parties to be included within 
the demand, and when they were received and deposited in the same fund and 
account as was the amount already received when the demand was made, the 
right of the custodian attached to such moneys subsequently received as abso- 
lutely as it did to the moneys existing at the time of the demand. In re Miller 
(C. C. A.) 281 F. 764; Garvan v. Marconi Wireless Tel. Co. of American (D. C.) 
275 F. 486, 488. The cases of Miller v. Rouse (D. C.) 276 F. 715, and Kahn \ 
Garvan (D. C.) 263 F. 909, relied upon by the appellants, contain no holding to 
the contrary. They merely state the rule that in the case of seizure of a chos« 
in action as distinguished from tangible property, the custodian is entitled only 
to the right in such property actually possessed by the alien enemy. When, 
however, such property right has been defined, the custodian becomes entitled 
to the possession thereof, and any claims or equities of any description in respect 
of said property can be enforced only in an equitable action brought by the 
person from whose possession the fund has been taken by the Alien Property 
Custodian, as provided by section 9 of the Trading with the Enemy Act. Cen- 
tral Union Trust Co. of New York v. Garvan, 254 U. S. 554, 41 S. Ct. 214, 65 
L. Ed. 403. 

[4] The right of the Alien Property Custodian to receive the property in 
question is in no wavy affected by the declaration of peace, the congressional 
resolution declaring the state of war between the United States and Germany 
at an end (approved by the President July 2, 1921 [42 Stat. 105]) having expressly 
excepted property of German Nationals which had been the subject of a demand 
by the Alien Property Custodian. In re Miller, supra. 

[5-7] The contention of the appellants that the Alien Property Custodian 
is not properly before the court in this proceeding because of his appearance 
by a private attorney, instead of by the United States attorney, is not well taken. 
Appellants base this contention upon a federal statute (U. S. Rev. Stat. § 771 
[28 USCA § 485]) providing: 

“It shall be the duty of every district attorney to prosecute, in his district, 
all delinquents for crimes and offenses cognizable under the authority of thi 
United States, and all civil actions in which the United States are concerned.” 

The proceeding in the case at bar is not a prosecution by che custodian or 
by the United States, but a liquidation proceeding started by the liquidator, in 
which it is recited in the order that the Alien Property Custodian appeared in 
person and filed a claim. It likewise appears that objections and exceptions in 
writing were personally filed by the Alien Property Custodian of the United 
States to the disallowance of this claim. Undoubtedly the custodian had a right 
to appear in person. He had a like right to make the demand and receive pay- 
ment pursuant thereto. The proof of claim of the custodian was filed through 
his auditor, and not by an attorney, as was also the objection to the disallowance 
of the claim by the liquidator. The case of Southerland, as Alien Property 
Custodian, v. International Insurance Co. (C. C. A. 2d Cir., August 4, 1930) 43 
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F. (2d) 969, opinion of Judge Hand, relied upon by appellant, was, on the con- 
trary, a prosecution in the United States Court. In any event, section 771 of 
the United States Revised Statutes has no application other than to define his 
duties in the federal ‘courts. “In general, suits’ in: State Courts, although the 
United States may be directly interested therein, do not fall within the official 
duty of a district attorney to attend to.” 16 Op. Attys. Gen. (1878) at page 99. 
In addition, since it appears that the Alien Property Custodian: has appeared in 
person herein, the question is merely one Of practice and not one of jurisdiction. 
The objection in consequence becomes immaterial, since at most, if the Alien 
Property Custodian is entitled to this fund, he would be afforded an opportunity 
to assert his right in a proper manner. Not having; however, raised this objec- 
tion heretofore, since it is one of procedure and not of jurisdiction, it must be 
deemed waived. 

[8] We now come to the question’ of what interest, if any, should be 
allowed upon this claim. Since the superintendent was compelled to hold these 
moneys as liquidator on behalf of those entitled thereto, the case falls within 
the principle that only such interest must be paid by him as he has received. 
But this amount he must pay, since the other creditors should not profit by the 
withholding of moneys from those ‘who have a right thereto. Matter of Bergen, 
237 N.Y. 452; at page 459, 143 N. E. 252. 

Looking now at the matter from the point of view of broad equities, we find 
that the results reached accord therewith. In the first place, this is a claim to an 
entire fund in which the United States has a substantial interest, at least to an 
amount of 20 per cent. Since the interest of the United States directly in this 
claim cannot here be separated from the claim itself, it follows that the United 
States is entitled to receive this money. Furthermore, under the provisions of the 
Trading with the Enemy Act there is no doubt as to the right of the Alien Pro- 
perty Custodian to these funds if the war had continued. Such right of the Alien 
Property Custodian has been expressly reserved to him. In consequence nothing 
has been shown to interfere with his right to these moneys and all claims against 
the fund must be determined in accordance with section 9 of the Trading with the 
Enemy Act. Furthermore, this whole fund in the hands of the liquidator has been 
created through the efforts of the Mutzenbecher firm, whose interest has been 
taken by the Alien Property Custodian. The claim comprises only some 3 per 
cent. for services in creating the fund. 

The order appealed from should therefore be modified by deducting the amount 
allowed by way of interest in excess of that received by the Superintendent of In- 
surance, and, as so modified, affirmed without costs. 

McAvoy and Sherman, JJ., concur. 

Dowling, P. J., and Merrell, J., dissent. 

Sherman, J. 


[ concur in the opinion of Mr. Justice Finch. The notice served by the Alien 
Property Custodian on or about June 29, 1919, must be regarded as constituting 
the seizure of all sums then or thereafter due to Mutzenbecher for commissions. 
The federal government, under the power given by the Trading with the Enemy 
Act, captured those sums just as effectively as though they had been found in the 
possession of Mutzenbecher and taken from him. Under this war measure, its 
title became paramount without the aid of any judicial determination (Stoehr v: 
Wallace, 255 U. S. 239, 41 S. Ct. 293, 65 L. Ed. 604), and cannot be questioned 
except by way of the procedure stated in that act. Therefore, before the Super- 
intendent of Insurance, as liquidator, undertook to deal with the funds of the 
insurance company, the rights of the Alien Property Custodian to the fruits of 
Mutzenbecher’s contract had become fixed. These funds were then government 
property. Had the war lasted, these moneys, like any other property of the 
government, might have been employed in the conduct of the war. The federal 
government alone has dominion over them. 


It is of no moment that Congress, since the treaty of peace with Germany, has 
enacted that only 20 percent, thereof is to be held by the United States government. 
The Alien Property Custodian, having made the seizure, was chargeable with the 
amount so captured and has properly entered this peace-time proceeding so that the 
property could not be disposed of in violation of his rights. 
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The Trading with the Enemy Act has not been repealed nor did it cease to be 
operative upon the cessation of the war. Commercial Trust Co. of New Jersey y. 
Miller, 262 U. S. 51, 43 S. Ct. 486, 67 L. Ed. 858. On the contrary, it stands as legisla- 
tion dealing with enemy property and conferring powers which can be exercised 
forthwith if the United States shall become involved in any future war. No 
judicial decision should be made which can be viewed as a limitation upon the 
sweeping and summary powers conferred by that enactment. 

Dowling, P. J., and Merrell, J., dissent. 





WRIGHT et al. v. FEDERAL RESERVE LIFE INS. CO. et al. No. 29941. 
Supreme Court of Kansas. Nov. 20, 1930. 
Rehearing Denied Dec. 13, 1930. 
293 Pacific Reporter 945. 
1. INSURANCE. 

Commissioner of insurance had plenary jurisdiction to deal with domestic life 
insurance company financially embarrassed due to mismanagement; it is pre- 
sumed commissioner is faithfully performing duties in rehabilitation of insolvent 
domestic company; small stockholders in insolvent domestic insurance company 
could not sue for receivership, where it did not appear that rehabilitation could 
not be effected within time granted by insurance commissioner (Rev. St. Supp. 
1930, 40—422; Rev. St. 1923, 60—1201, subd. 5). 

Syllabus by the Court. 


Under the Insurance Code, Laws 1927, c. 231, Rev. St. Supp. 1930, 
40—101 et seq., where a domestic life insurance company has been mis- 
managed, its capital and surplus of $600,000 dissipated, its reserves 
improvidently invested, and its solvency impaired, plenary and exclusive 
jurisdiction to deal with such a condition of its affairs is vested in the 
commissioner of insurance; and in the absence of fraud, corruption, or 
official dereliction on his part that officer is presumed to be faithfully 
concerning himself with the rehabilitation of the company and super- 
vising and directing the restoration of its finances; and until it appears 
that the corporate affairs of the company cannot be put to rights within 
the reasonable time granted to it for that purpose by the insurance com- 
missioner, an action to place such corporation in the hands of a receiver, 
and to sell its insurance risks and wind up its affairs, cannot be main- 
tained at the instance of three stockholders owning an aggregate of 15 
shares of the par value of $10.00 per share. 

(For other cases, see Insurance, Dec. Dig. § 50.) 

2. PETITION SUBJECT TO DEMURRER. 
Syllabus by the Court. 

Under the allegations of plaintiffs’ petition set out at length in the 
opinion, defendants’ demurrer thereto was good on all the grounds urged 
therein, and the trial court’s ruling thereon was erroneous. 

Appeal from District Court, Shawnee County, Division No. 3; Otis E. 
Hungate, Judge. 

Action by John Wright and others against the Federal Reserve Life Insur- 
ance Company and others. The trial court overruled a demurrer to the petition, 
and from the judgment defendants appeal. 

Reserved and remanded with instructions. 

FE. R. Sloan and A. M. Cole, both of Holton, J. J. Schenck, F. 4. Sloan, and 
C. P. Schenck, all of Topeka, and J. H. Brady, of Kansas City (one of the 
appellants), for appellants. 

Thomas F. Doran, Clayton E. Kline, Harry W. Colmery, and M. F. Cos- 
grove, all of Topeka, for appellees. 

Dawson, J. 

On August 27, 1930, the plaintiffs brought this action in the district court of 
Shawnee county, alleging that they owned an aggregate of fifteen shares of 
the stock of the Federal Reserve Life Insurance Company, defendant, of the 
par value of $10 per share, and that the defendant company had been grossly 
mismanaged, its capital and surplus of $600,000 dissipated, its liabilities greatly 
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in excess of its assets, and that a receiver should be appointed to resell its 
insurance risks and to wind up its affairs. 

On the same day, an order was procured from the district court, without notice, 
restraining the officers and directors of the defendant company from making 
any expenditures of money except where necessary to carry on the business of 
the company. 

On August 28, 1930, plaintiffs filed a motion for the appointment of a receiver 
for the defendant company because of the alleged insolvency and for an order 
directing him to prosecute his duties. 

On August 29, 1930, plaintiffs caused a subpcena duces tecum to be issued 
directed to the commissioner of insurance commanding his attendance in the 
district court on September 3, 1930, to testify on the matters involved in plain- 
tiffs’ petition, and that: 

“* * * You, Chas. F. Hobbs, Ins. Commr., are then and there to bring and 
have with you the report made to the Insurance Commissioner of the State of 
Kansas concerning the investigation made of the affairs of The Federal Reserve 
Life Insurance Company under the direction of the Insurance Departments of 
the states of Kansas, Missouri and Indiana, and this do you in no wise omit, 
under penalty of the law.” 

On September 3, 1930, defendants filed a demurrer to plaintiffs’ petition on 
various grounds: 

“First: That the court has no jurisdiction of the subject matter of the action. 

“Second: That the plaintiffs have no legal capacity to sue. 


“Third: That the petition does not state facts sufficient to constitute a cause 
of action.” 

On October 11, 1930, the trial court overruled the demurrer. On the same 
day an appeal was taken thereon, and by order of this court proceedings in the 


district court were stayed until the propriety of its ruling on the demurrer 
could be reviewed. 


[1] To determine that question the allegations of plaintiffs’ petition must be 
examined at some length. It is alleged that the defendant is a domestic insur- 
ance corporation organized in 1919 with a capital of $100,000 divided into 10,000 
shares of the par value of $10 each. These shares were sold at a premium, and 
thereafter the capital was repeatedly increased and additional issues of stock 
were sold until the company had acquired a capital and surplus of $600,000. In 
1925 the corporation again undertook to increase its capital and authorized an 
issue of 10,000 additional shares, but that project has not been carried into effect. 

It is alleged that in 1928 three persons, Wilson, Merritt, and Henning, who 
then held the offices of president, vice president, and general attorney of the 
defendant company, entered into a conspiracy with one Bushman, pursuant to 
which $400,000 of Liberty bonds belonging to the defendant were withdrawn 
from the custody of the state treasurer, on approval of the commissioner of 
insurance, who at that time was William R. Baker, which bonds (it may be 
inferred but is not alleged) were delivered to Bushman. Bushman executed a 
mortgage to the defendant company for $400,000 covering lands in Michigan 
which were not worth more than $160,000 at the date of execution. Those 
Liberty bonds were sold and Bushman loaned the proceeds, $400,000, to Wilson, 
Merritt, and Henning; and therewith those three persons, then officers of the 
defendant company, purchased the stock of the Farmers’ National Life Insurance 
Company of Huntington, Ind., and sold the reinsurance of that company to this 
defendant corporation. At the time this sale was effected November 30, 1928, 
the Indiana company had $40,000,000 of insurance in force; the sale price was 
$26 per $1,000 of insurance, making the total consideration $1,083,000; but by the 
terms of the purchase contract the price therefor was to be paid out of 75 per 
cent. of the proceeds of the insurance thus taken over from the Indiana company, 
plus 5 per cent. interest on deferred payments. It is alleged that the money 
used to purchase the stock of the Indiana company was in fact the money of 
the defendant company and that it is equitably entitled to the benefits of the 
original contract of purchase, and that the mortgage given by Bushman should 
be cancelled. It is also alleged that of the mortgages taken over by defendant 
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as part of the assets of the Indiana company $753,157.29 thereof are past due and 
in default. 

Plaintiffs further allege that some time, date not stated, the defendant com- 
pany “held” mortgages aggregating $41,550 given (by whom not stated) for the 
purchase of the stock of the Commonwealth Fire Insurance Company, which 
transaction was negotiated through the connivance of one Frank Travis, treas- 
urer of the defendant ‘company; and that payment of these mortgages is being 
resisted by their makers, and are of doubtful value. 

Plaintiffs also allege that: 

“The defendant The Federal Reserve Life Insurance Company has either 
loaned direct to B. Frank Bushman, now President of The Federal Reserve 
Life Insurance Company; or purchased from him mortgages totaling the sum 
of $725,480.00. * * * That all of said mortgages to the said B. Frank Bushman, 
or purchased from or through him, are made in violation of the laws of the 
State of Kansas, which provide that the funds of an insurance company may be 
invested in loans secured by mortgages on unincumbered real estate worth 100 
percent. more than the sum loaned thereon; * * * that the actual value of the 
land on which said mortgages were given amounts ot the sum of $566,570.00; 
* * * all of which was known to and concurred in by the present officers and 
directors of The Federal Reserve Life Insurance Company, defendants herein. 
That no aan is being made by the present officers and directors to replace the 
impaired securities now on deposit with the State Treasurer of the State of 
Kansas, or to foreclose any of the past due mortgages, although many have 
been delinquent four or five years.” 

Plaintiffs further alleged that on account of the financial condition of the 
company and the mismanagement of its affairs by its officers and directors, 
policyholders are either canceling their policies or borrowing the full loan value 
thereof, and that the cancellations of the last nine months aggregate more than 
$10,000,000; and that the only assets defendant now has are the sales value of 
reinsuring its insurance risks now in force; that the board of directors ari 
paving themselves and employees exorbitant salaries; and that: 

“The entire capital and surplus of the company has been dissipated and by 
reason of the gross mismanagement of the present officers and directors of said 
company, the defendant herein, the legal reserve * * * of the insurance policies 
is being greatly impaired, * * * that the liabilities are far in excess of the assets 
and that The Federal Reserve Life Insurance Company is insolvent. That for 
the purpose of protecting the rights of these plaintiffs and all other stockholders 
similarly situated, it is necessary that a Receiver be appointed for the purpose 
of taking full charge of the affairs of The Federal Reserve Life Insurance Com- 
pany, disposing of its assets, taking such action as may be necessary under the 
direction of this Court to cancel all stock illegally issued, and for the purpose of 
winding up the affairs of said company.” 

The prayer of the petition reads: 

“Wherefore, plaintiffs pray for an order of this court appointing a receiver 
for the defendant The Federal Reserve Life Insurance Company; for a further 
order directing said Receiver to take charge of said company and its affairs, 
and to make an immediate sale of its assets, including the reinsurance, to bring 
such actions as may be necessary to cancel stock illegally issued; to bring such 
further actions as may be necessary to cancel the certificate of indebtedness to 
the Farmers National Life Insurance Company of America and to recover all 
money paid to the Farmers National Life Insurance Company of America; to 
wind up the affairs of said company, and to perform such other duties as may 
from time to time be directed by the court.” : 

Did the foregoing petition state a cause of action which could be maintained 
at the instance of these three plaintiffs holding an aggregate of 15 shares of 
stock of the par value of $10 for each share? 

It is the contention of defendants that it did not. They contend that under 
the provisions of the Insurance Code (Laws of 1927, c. 231) all the matters 
alleged in plaintiffs’ petition are under the supervisory jurisdiction of the com- 
missioner of insurance; and where, as in this case, there has been neither fraud. 
corruption nor official delinquency on his part, his jurisdiction over the affairs 
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f the defendant company in the first instance is exclusive, and that the district 
‘ourt is without jurisdiction to meddle with the company’s affairs at the suit of 
ite persons holding a trivial amount of its capital stock. 
For the purpose of determining the propriety of the demurrer, the allega- 
is of the petition must be deemed to be true. The demurrer also searches 
ntire record and takes cognizance of plaintiffs’ subpoena duces tecum directed 
the present commissioner of insurance. From its recitals the significant 
fact is gleaned that an official investigation of the affairs of defendant company 
has been made by the insurance departments of the states of Kansas, Missouri, 
and Indiana, and that a report thereof is already in the hands of the insurance 
commissioner. 
The law presumes that a public officer will do his duty, and therefore this 
court is bound to deal with the legal question before us with the presumption 
that the commissioner of insurance is iaithfully discharging his official duty 
with reference to the alleged delinquencies of the defendant company. The 
Insurance Code confers comprehensive powers on the commissioner to control 
ind regulate the manner in which insurance companies shall conduct their 
business. Rev. St. Supp. 1930, 40—103. He has supervision over the sale of their 
stock and over their obligations. Rev. St. Supp. 1930, 40—104. With his consent, 
insurance companies may reinsure risks of other insurance companies. Rev. St. 
Supp. 1930, 40—221. Securities deposited with the state treasurer as required 
of domestic life insurance companies can only be withdrawn upon his order (Rev. 
St. Supp. 1930, 40—401) and the net reserve of all policies and annuity bonds 
must be delivered to him to be deposited with the state treasurer (Rev. St. Supp. 
1930, 40—404), and can only be surrendered or exchanged upon his sanction. 
Rev. St. Supp. 1930, 40—405, 40—406. Each policy of insurance or annuity bond 
requires his certificate under seal of his office reciting that it is secured by 
bonds or notes and mortgages deposited with the state treasurer in an amount 
qual to its full legal reserve. Rev. St. Supp. 1930, 40—407. Every life insurance 
company doing business in this state is required to make annual reports to the 
commissioner of insurance upon blank forms furnished by him (Rev. St. Supp. 
1930, 40—409), and all such companies must make prompt and truthful answers 
to inquiries made by him concerning their corporate affairs (Rev. St. Supp. 1930, 
\0—225). He is authorized to examine into the affairs of such companies when- 
ever he deems it advisable, or he may accept the report of any examination made 
upon the authority of the supervising insurance official of any other state. From 
the subpoena duces tecum directed to the commissioner of insurance it would 
appear that the insurance departments of Kansas, Missouri, and Indiana collabor- 
ited in such an examination and have lately completed it. It must therefore be 
inferred that from that official examination of the insurance departments of 
these three states, the commissioner became fully advised of the matters alleged 
in plaintiffs’ petition and that he is dealing with them as the statute directs. 
Rev. St. Supp. 1930, 40—222. The pertinent provision reads: 

* * * Whenever it appears to the commissioner of insurance from such 
xamination or other satisfactory evidence that the solvency of any such insur- 
ince company is impaired, or that it is doing business in violation of any of the 
laws of this state, or that its affairs are in an unsound condition so as to endanger 
its policyholders, the commissioner of insurance shall, before filing such report 

making the same public, grant such company upon reasonable notice, a 
ring, and, if on such hearing the report be confirmed, he shall suspend the 
rtificate of authority of such company until its solvency shall have been fully 
stored and the laws of the state fully complied with; and he may, if there is 
unreasonable delay in restoring the solvency of such company and in complying 
vith the law, revoke the certificate of authority of such company to do business 
this state. Upon revoking any such certificate he may communicate the fact 
the attorney-general, whose duty it shall be to commence and prosecute an 
tion in the proper court to dissolve such company or to enjoin the same from 
ng or transacting business in this state.” 
One feature of the statute just quoted is peculiarly significant. If from his 
amination or other satisfactory evidence, the commissioner discovers that 
solvency of any insurance company has been impaired, or that its affairs are 
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in an unsound condition, before he shall make public the fact of its impaired 
solvency or of its unsound condition, he shall give the company some time to set 
its corporate affairs to rights; and if there is an unreasonable delay in restoring 
its solvency or in getting its affairs into conformity with the law, he may revoke 
its license and communicate the fact to the Attorney General, whose duty it shall 
then be to commence such an action as the three plaintiffs herein seek to pros- 
ecute upon their private initiative. 

Presumably the commissioner has given orders to the defendant company 
to get rid of its bad investments and to restore its capital and rehabilitate its 
reserves; and we must presume that the corporation’s progress in complying 
with those orders is satisfactory to the commissioner; and so long as that officer 
does not abuse his discretion nor neglect his official duty, neither these plaintiffs, 
nor the trial court, nor this court, may supersede his authority nor interfere with 
these very matters intrusted to his official supervision and regulation under the 
literal provisions of the Insurance Code. 

It is very obvious, we think, that such an action as plaintiffs seek to maintain 
‘seriously interferes with the discharge of the official duties imposed upon the 
commissioner of insurance. Indeed, the filing of this ill-advised action has already 
frustrated in some degree the wise purposes of the Insurance Code. The statute 
contemplates that a story so damaging to the prestige of an insurance corporation 
as that alleged in plaintiffs’ petition shall not be given to the public until the 
delinquent corporation shall have had a reasonable opportunity to correct such 
a condition of its affairs; but by the filing of this action all these damaging 
allegations are given to the public in advance of their judicial ascertainment, 
and before the defendant company has had a reasonable opportunity to undo 
the mischief caused by the mismanagement of its affairs. Of course, the courts 
must take plaintiffs’ allegations of fact as true, for the consideration of the 
demurrer; but the Legislature realized quite clearly that the public understands 
naught of the technical significance of a demurrer; and having intrusted the 
powers of supervision and visitation of life insurance companies upon a public 
officer who must be a “person well versed and experienced in the business of 
insurance and matters relating thereto” (Rev. St. Supp. 1930. 40—109), it must 
be held that the Legislature did not intend that the courts of this state should 
be used to give adverse publicity to the financial and business affairs of a life 
insurance company unless it failed to correct its shortcomings within the reason- 
able time granted to it for that purpose by the insurance commissioner. 

These matters are so thoroughly covered by statute that the conclusion 
we reach does not need citation of analogous decisions to sustain it. The bench 
and bar are aware how greatly the state’s legitimate powers of supervision and 
visitation have been extended over business enterprises in the last decade or two, 
especially those kinds of business which are public or quasi public in their nature. 
State v. Railway Co.. 76 Kan. 487, 92 P. 605, Id., 216 U. S. 262, 30 S. Ct. 330, 54 L. 
Ed. 472; German Alliance Ins. Co. v. Lewis, 233 U. S. 389, 34 S. Ct. 612, 58 L. Ed. 
1011, L. R. A. 1915C, 1189; Mutual Film Corp. v. Ohio Industrial Comm., 236 U. 
S. 230, 35 S. Ct. 387, 59 L. Ed. 552; Mutual Film Corp. v. Industrial Commiss‘on, 
236 U. S. 248, 35 S. Ct. 393, 59 L. Ed. 561, Ann. Cas. 1916C, 296; State ex rel. v. 
Postal-Telegraph Co., 96 Kan. 298, 150 P. 544. 

See, also, Astna Ins. Co. v. Travis, 130 Kan. 2, 285 P. 522. 

Contemporaneous with the expansion of governmental power over corporate 
business and imposition of important duties on the state’s own officials in rel-tion 
thereto, a tendency to limit the officious meddling on the part of others in their 
affairs may also be noted: Feess v. Bank, 84 Kan. 828, 115 P. 563, L. R. A. 1915A, 
606; Jeffries v. Bacastow, 90 Kan. 495, 135 P. 582; City of Parsons v. Water Sup- 
ply & Power Co., 104 Kan. 294, 178 P. 438; Telephone Association v. Telephone 
Co., 107 Kan. 169, 190 P. 747, 11 A. L. R. 1193; Labette County Comm’rs v. 
Peterson, 118 Kan. 560. 235 P. 848; Kansas Gas & Elec. Co. v. Public Serv. Comm., 
124 Kan. 690, 261 P. 592. 

In 2 Tardy’s Smith on Receivers, 1438, it is said: 


“There is, however, a class of corporations, such as insurance companies 
benefit and fraternal societies, building and loan associations, various sorts of 
investment companies, and the like, of such a character that the appointment of a 
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receiver almost necessarily means the liquidation of the company’s affairs. This 
result is due partly for the reason, just as was pointed out in the case of banks, that 
the effect of the appointment upon the general public, upon whom the corporation 
relies for its business, is such as to ruin the company’s credit and thus practically 
destroy the possibility of a continuance of its business. (Page 1438.) 

“In practically every jurisdiction statutes have been passed dealing especially 
with this class of corporations. Because of their peculiar relations to the public 
and the dangers to the public inherent in careless or corrupt management of their 
affairs, it is universally recognized that, under it police power, the state may exercise 
extensive visitorial and regulatory supervision over the management of such con- 
cerns. Usually there is created a state supervisory officer or department: the cor- 
porations are required to make frequent detailed reports to the officer or depart- 
ment; the state authority is empowered to demand the correction or elimination of 
methods of business considered wrongful or precarious. * * * These statutes are 
passed for the benefit of the corporations as well as the public. (Page 1440.) 

“Many of the statutes expressly provide that a receiver shall not be appointed 
over any such corporation except at the instance of the state authority to whom is 
given the right, or even, in a proper case, the duty, of making the application. But, 
whether there is such an express provision in the statute or not, it is generally held, 
on the grounds and for the reasons above indicated, that such statutes provide an 
exclusive method for bringing such institutions under a receivership and that the 
courts have not authority to appoint receivers at the instance of any other appli- 
cant.” (Page 1442.) 

Cases supporting the text just quoted, also contra thereto and criticizing it, are 
cited in the briefs of counsel, but the demands upon our time will not permit us to 
analyze them here. Moreover, as we have said, the legal question with which 
we have to deal is governed by our local statutes. Counsel for plaintiffs state that 
this action was brought by virtue of the authority of the fifth subdivision of sec- 
tion 266 of the Civil Code (Rev. St. 60—1201), which provides that a receiver may 
be appointed by the district court— 

“In the cases provided in this code and by special statutes when a corpora- 
tion * * * is insolvent, or in imminent danger of insolvency, or has forfe:ted its 
corporate rights.” 


As we have seen, however, the plaintiffs’ action interferes with the exercise of 
the authority vested in the commissioner of insurance and with the performance 
f his duty in dealing with the alleged corporate delinquencies of defendant ac- 
cording to his own discretion within the mandatory guidance of the insurance 
Code. That Code is a later expression of the legislative will than the subdivision 
of the Civil Code relied on by plaintiffs, and to the extent that the two statutes 
cannot be harmonized the earlier enactment must yield to the later, and the pro- 
visions of the Insurance Code are controlling. Arkansas City v. Turner, State 
Auditor, 116 Kan. 407, 226 P. 1009. But the fifth subdivision of the Code section 
just quoted contemplates the possibility of Cases providing for receivers under 
special statutes. In a case of insolvency or threatened insolvency of an insurance 
company a receiver is not to be appointed, nor asked for, until the commissioner of 
insurance has given his directions to the company to set its corporate affairs in 
order and to correct its shortcomings, nor thereafter until the delinquent corpora- 
tion has had a reasonable opportunity to comply therewith. 


But it is argued that the stockholders have no power to compel the commis- 
sioner of insurance to take steps to set to rights the mismanaged affairs of an 
insurance ccmpany. We hold otherwise. The law of this states does not counten- 
ance the probability that a public officer will not do his duty. He must do it, under 
penalty of ouster or impeachment for official dereliction. The statute says that 
whenever it appears to the insurance commissioner on satisfactory evidence that the 
solvency of an insurance company has been impaired, or that it is doing business in 
violation of law, or that its affairs are in an unsound condition, that officer shall 
(not may) proceed to have such matters put to rights if that can be done, other- 
wise a receivership and a winding up is to follow as the Insurance Code provides. 
The plaintiffs do not intimate that they laid the matters alleged in their petition be- 
fore the insurance co mmissioner. They do not allege that being appraised of the 
tatus of the company’s affairs in the report of the examination made by his own 
department in collaboration with the insurance officials of the states of Missouri 
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and Indiana, he has been derelict in requiring the defendant company to mend 
ways and to set about the restoration of its finances, nor that the defendant com 
pany has been recalcitrant and disobedient to the requirements of the insurance: 
commissioner. 

[2] It therefore appears that defendants’ demurrer to plaintiffs’ petition wa 
good on all the grounds pleaded, and it should have been sustained. The judg 
ment of the district court is reversed, and the cause remanded with instructioi 
to set aside its ruling on the demurrer, and to sustain it, and to dismiss the action 
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NEGLIGENT FAILURE TO SETTLE 


By Fred. S. Knight 

Refusing to follow a line of decision holding that an insurer, de- 
fending a personal injury action against an insured, in determining 
whether an offer of settlement should be accepted is bound to exercise 
that degree of care and diligence which an ordinarily prudent person 
would exercise in managing his own business, the Supreme Court of 
Mississippi in Georgia Casualty Co. v. Cotton Mills Products Co., 132 
Southern 73; 76 Insurance Law Journal 1063, recently decided that the 
defendant insurer to whom an option to settle was reserved in the policy 
was under no duty to settle and therefore could not be held liable for 
alleged negligence in failing to make settlement. 

\n employer's liability policy with maximum of $10,000 for any 
injuries to an employee of the assured was issued by the defendant, 
Georgia Casualty Co., to the Cotton Mills Products Co. A provision of 
the policy was that in case suit should be brought to enforce a claim 
against the assured, the insurer should defend such suit in the name and 
on behalf of the assured and all expenses incurred by the assured in 
defending such suit and all court costs assessed against the assured 
should be paid by the insurer regardles of the limits of liability expressed 
in the policy. The policy also contained a provision that “the company 
shall have the right to settle any claim or suit at its own cost at any time.” 
\Vhile the policy was in force, one Oliver, an employee of the assured, 
sustained an injury which resulted in the loss of one eye and the im- 
pairment of vision of the other. Oliver obtained a judgment of $12,500. 
After a motion for a new trial had been overruled, Oliver offered to 
settle the judgment for $9,000 and court costs. The assured urged the 
acceptance of the settlement and offered to contribute towards the pay- 
ment of the compromise, the sum of $500 and accured court costs. The 
attorneys who had represented the assured in the trial, at the instance 
of the insurer, advised the latter to accept the settlement but also stated 
that they thought the verdict was excessive and that in the event the 
Supreme Court so decided, the judgment probably would be reduced from 
$2,500 to $5,000. Concluding that the verdict was unfair, the insurer 

jected the offer of settlement and directed the attorneys to proceed 

























































































































































































with the appeal. The judgment of the lower court was affirmed on appeal 
and the insurer paid to the insured the sum of $10,000 and court costs. 
The insured brought suit against the insurer to recover the difference 
between the judgment and the amount paid by the insurer. 

In reversing the judgment of the trial court in favor of the assured, 
the Supreme Court of Mississippi held that negligence can only proceed 
from a duty imposed by the contract or by the statutes or by a well- 
defined public policy. The court held that the option to settle reserved 
in the policy by the insurer was not for the benefit of the insured and 
that there was no obligation assumed by the insurer to settle the law suit. 


BREACH OF LOCK WARRANTY 


While the Court of Appeals of New York in McCormick v. Poto- 
mac Insurance Commpany, 174 North Eastern 689; 76 Insurance Law 
Journal 1052, has held that under the provisions of the lock warranty 
clause that the assured agrees “to use all diligence and care * * * in 
locking the automobile when leaving same unattended,” the assured 
required to exercise “due diligence and care—the diligence and care which 
one of ordinary prudence would exercise under the circumstances,” the 
court was careful to say that in most cases a question of fact will be 
presented, the determination of which will depend upon all circum- 
stances of the case, and so the question as to what constitutes breach of 
the lock warranty is still decidedly open. 

Plaintiff, Thomas J. McCormick, was insured by defendant, Poto- 
mac Insurance Company, against loss of his automobile by theft. The 
policy contained the usual lock warranty requiring the insured to use all 
diligence and care in maintaining the efficiency of the locking device and 
in locking the automobile when leaving same unattended. About 7 :00 
p. m., ca November 28, 1925, the insured stopped his car at the curb in 
front of his residence and leaving the car unlocked with the motor 
running and the door toward the sidewalk open, walked to the front of 
his residence situated about thirty feet from the curb, opened the door, 
and walked fifty feet to the rear of the house to get his overcoat. Upon 
returning to the front of the house a few minutes later, the assured found 
that the automobile was gone. The referee to whom the action on the 
policy was referred found that the plaintiff failed to comply with the 
lock warranty clause and dismissed the complaint upon the merits. The 
Appellate Division reversed the judgment on the ground that the assured 
was only required to exercise the care which one of ordinary prudence 
would exercise under the circumstances, and that the leaving of the car 
unloeked under the circumstances disclosed was insufficient to charge the 
plaintiff with the lack of diligence required by the policy. 

In reversing the judgment of the Appellate Division, the Court of 
Appeals held that ordinarily the question of whether the assured had 
exercised the diligence and care which one of ordinary prudence would 
exercise under the circumstances was one of fact and that the circum- 
stances disclosed were sufficient to sustain the finding of the referee that 


plaintiff had failed to use “‘all diligence and care” as required by the 
policy. 
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LIFE 


JOHN HANCOCK MUT. LIFE INS. CO. v. CHEVILLON. No. 4372. 
Circuit Court of Appeals, Seventh Circuit. Jan. 7, 1931. 
Rehearing Denied Feb. 16, 1931. 
45 Federal Reporter (2d) 980. 
1. INSURANCE. 

Default in paying semiannual premium having occurred after payment of first 
instalment of third year premium, life policy was construable as though eption 
available after paying three-years premiums was no part thereof. 

The ten-year term policy of life insurance involved in its “Table of 
Non-Forfeiture values” provided that, under certain option after payment 
of premiums for three years, each $1,000 of insurance would have a partici- 
pating paid-up term insurance value of $6, but no value was assigned on 
payment of less than three years of premiums. 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 

2. INSURANCE. 

Generally, insurance premiums are payable in advance, and insurance cannot 
be required to be carried on credit, unless such purpose can be gathered from 
contract. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

3. INSURANCE. 

Term policy required all stipulated premiums to be paid in advance. 

The policy provided that “all premiums hereunder are payable in ad- 
vance, annually, or in regular equivalent semi-annual or quarterly instal- 
ments,” and further provided that payment of any premiums or instalments 
thereof should not maintain policy in force beyond date when succeeding 
premium or installment became payable. Another provision gave grace 
period of thirty-one days without interest during which policy should re- 
main in force for payment of premiums or regular instalments thereof, 
after the first. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

4. INSURANCE. 

Term policy provision held not to authorize premium instalment payments 
time during policy year. 

The provision involved recited that: “If the insured shall die during 
the continuance of this policy the company will pay the sum insured, 
less any unpaid halance of premium for the uncompleted policy year.” 
Such provision did not indicate that instalment payments could be made 
at any time during policy year, but indicated that, in case of insured’s 
death while none of premium instalments were then in default, premiums 
for full year must be paid company by being deducted from amount of 
insurance payable, and provision had no reference to matter of credit or 
extension of time for payment of stipulated instalments. 

(For other cases, see Insurance, Dec. Dig. § 186[1].) 

5. INSURANCE. 

Term policy ceased to be in force after expiration of grace following default in 
paying semiannual premium, notwithstanding alleged absence of specific forfeiture 
clause. 

The policy ceased to remain in force because of provision, among 
others, that: “Except as herein expressly provided, the payment of any 
premium or instalment thereof shall not maintain this policy in force be- 
yond the date when the succeeding premium or instalment becomes pay- 
able.” 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

Appeal from the District Court of the United States for the Southern Division 
of the Southern District of Illinois; Louis FitzHenry, Judge. 

Action by Fred M. Chevillon against the John Hancock Mutual Life Insurance 
Company. From an adverse judgment, defendant appeals. 

Reversed and remanded. 
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Frank T. Miller, John M. Elliott, and O. P. Westervelt, all of Peoria, lil, 
for appellant. 

Apollos W. O’Harra, of Keokuk, Iowa, and Charles J. Scofield, of Carthage, 
Ill., for appellee. 

Before Alschuler and Evans, Circuit Judges, and Lindley, District Judge. 

ALSCHULER, Circuit Judge. 

The appeal is from a judgment for the face of a life insurance policy issued 
October 21, 1925. The policy specifies that “In consideration of Representations 
in the Application herefor, a copy of which is attached hereto, and made a part 
hereof, and of the premium of two hundred twenty-nine and 20/100 Dollars to be 
paid on delivery of this policy and of the payment of a like premium on or before 
the twenty-first day of October in each succeeding year until the premiums for ten 
full years have been paid or until the prior death of the insured, * * *” appellant 
insures the life of John C. Chevillon in $10,000 during the term of ten years, pay- 
able upon his death within such term to appellee, his brother. Further relevant 
provisions of the policy appear in the margin? 

In the application for the policy it is specified that the premium payments 
shall be made semiannually, each payment to be $116.90. The first five semiannual 
payments were made, but the sixth, due April 21, 1928, was not; and on July 13, 
1928, the insured died. 

On the face rf the 


policy, just before its date and signatures, appears the 
following 


“The Rights, Options, and Provisions hereinafter set forth are hereby 


made a part of this Contract.” Nothing of this nature follows on the fac 
the policy, 


yL 
but on the back of the policy, which is unsigned, there is printed a 
heading, ‘“Non-Forfeiture Options,” under which it is stated: 

“After the number of full annual premiums stipulated in the table of values 
shall have been paid hereon, and if the payment of any subsequent premium or 
instalment shall be in default more than thirty-one days, then: 

“Option A—Without action on the part of the holder, the policy will be 
continued for its value in participating paid-up term insurance expiring at the 

tipulated term of the policy and having a decreasing surrender value 


end of the 
in vent less than that required by law.” 


Then follow options B and C, which depend on election by the insured, and 
are here immaterial. 


Chere is then a “Table of Non-Forfeiture Values,” from which it appears 
that, under option A, after the payment of premiums for three years, each $1,000 
of insurance will have a participating paid-up term insurance value of $46; but 


no value is assigned on payment of less than three years of premiums. 

Upon the failure to pay the second instalment of the third year’s premium, no 
action was taken by either party to the contract. Appellant contends that upon 
failure to make this payment insured lost all rights under the policy, except to 
the extent specified in option A, under which appellant, conceding $230 to be due 
appellee, tendered that sum in discharge of its liability under the policy. It is 
explained that this amount was fixed because only half of the third year’s premium 


“If the Insured shall die during the continuance of this policy the Company will pay the 
insured f * ? 


d, less any unpaid balance of premium for the uncompleted policy year, * * 

“Policy and Application the Entire Contract. This policy and the application 
stitute the entire contract between the parties 
president, 1 


and no other person (other than a 
vice president, secretary or assistant secretary) is authorized to modify or waive 


of the terms and conditions of this policy, nor to extend the time for payment of premiums or 
ther moneys due to the Company, * * * ” 


“Payment of Premiums All premiums hereunder are payable in advance, annually, or 


regular equivalent semi-annual or quarterly instalments at the Company’s published rates, at the 
Ho Office of the Company, or to a duly authorized agent presenting the official receipt signed 
by the President or Secretary, and countersigned by the agent designated on such receipt. Except 
herein expressly provided, the payment of any premium or instalment thereof shall not maintain 
this policy in force beyond the date when the succeeding premium or instalment becomes payable. 
“Grace Period. A grace of thirty-one days without interest, during which the policy shall 
remain in force, will be granted for the payment of premiums or regular instalments thereof, 
after the first If the death of the Insured occur during the days of grace, the sum necessary to 


complete payment of premium for the then current policy year will be deducted from the amount 
payable hereunder.”’ 


“Conversion Privilege.” 


This makes provision for an option to insured within seven years to 
convert the policy into a different form of policy “provided there is then no default in payment of 
premium * * * ” 

“Incontestability. This policy shall be incontestable after it shall have been in force, during 
the lifetime of Insured, for one year from its date, except for non-payment of premium.* * * ” 
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had been paid, and that therefore only half of the paid-up insurance under option 
A was due. 


[1-3] For appellee it is insisted that what appears on the back of the policy is no 
part of it because not being “Provisions hereinafter set forth.” Considerable of the 
briefs on both sides is devoted to this proposition, but this question we need not 
decide, since, by the table of values and the terms of option A, the option is not 
applicable where less than three years’ premiums have been paid. 

The policy must then be regarded as though “Option A” were no part of it. 
We thus have the question of the effect upon the policy of failure to pay in 
advance the second instalment of the third year’s premium. For appellee it is con- 
tended that by the terms of the policy the unpaid instalment was not necessarily 
payable in advance, but might be paid any time during the policy year. We think 
the clause, “all premiums hereunder are payable in advance, annually, or in regular 
equivalent semi-annual or quarterly instalments,” is susceptible of no other con- 
struction than that all stipulated premium payments, whether annual, semiannual, 
or quarterly, were payable in advance. The granting of grace “for the payment 
of premiums or the regular instalments thereof,’ would have little meaning re- 
specting installment payments unless they become due as specified; and on prin- 
ciple no reason is apparent wherefore an instalment payment should be considered 
upon any different basis from a yearly payment. In general, insurance premiums 
are payable in advance, and insurance cannot be required to be carried on credit 
unless such purpose can be gathered from the contract. 

The semiannual payment in question became due under the terms of the policy 

\pril 21, and its nonpayment after the grace period of thirty-one days subjected 

ie policy and the insured to the same consequences as if the defaulted payment 
| been of an entire annual premium, or of an instalment payable at the beginning 
f an insurance year. 

[4] For appellee an argument is based upon the clause providing that in case 
death of insured the company will pay “the sum insured, less any unpaid balance 
of premium for the uncompleted policy year,” the insistence being that this pro- 
vision indicates that the installment payments may be made at any time during the 
policy year; and it is urged that if this clause is not so construed it has no mean- 
ing whatever. In this we cannot agree. The clause indicates that in case of death 
it ured premiums for the full year must in any event be paid the company, not- 
withstanding none of the instalments are then in default. This in no wise conflicts 
ae the provision for payment of the instalments, and does not extend credit 
beyond the stipulated instalment paying dates. If insured died while some of the 
instalments were not yet due, nevertheless the balance for the full premium year 
would first be deducted from the policy. The clause has no reference whatever to 
the matter of credit or extension of time for payment of the stipulated instalments. 
The clause has no bearing on the time for payment of the instalments, nor on the 
consequences which ensue upon default in their payment. McConnell v. Provident 
Savings Life Assur. Soc. 92 F. 769 (6 C. C. A.); Serabian v. Metropolitan Life 
Ins. Co. (Mo. App.) 17 S. W. (2d) 646, in which is cited and quoted Thompson 
v. Fidelity Mut. Life Ins. Co., 116 Tenn. 557, 92 S. W. 1098, 6 L. R. A. (N. S.) 
1039, 115 Am. St. Rep. 823; Slocum v. New York Life Ins. Co., 228 U. S. 364, 33 

5. Ct. 523,57 L. Ed, 879. 

[5] Appellee further contends that in a policy like this, where there is no 
specific clause for forfeiture of the policy in case of nonpayment of a premium, 
there can be no forfeiture. To support this contention reliance is placed on the 
cases of Ingersoll v. Mutual Life Ins. Co., 156 Ill. App. 568, and Bolton v. Standard 
Life Ins. Co., 219 Ill. App. 177. Cursorily considered, these might seem to sustain 
the proposition. The first is complicated by facts peculiar to that case, which 
were doubtless in the decision. Apart from some significant distinctions in the 
terms of the policies there and here involved, the opinion stresses the fact that 
the policy there involved was on the ten-payment life plan, whereby, after making 
ten annual premium payments, the insurance became fully paid, and payable at death 
of insured without further premium payments. The payments were thus large 
enough to carry the insurance after the premium payments ceased. As to this the 
court said: “In considering these questions, the nature of such a limited payment 
life policy must ever be kept in view.” 

The policy here is not a ten-payment life policy, but is a so-called “term 
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policy,” in effect for ten years only, with option to the insured during the {first 
seven years of the policy to substitute other specified forms of insurance thereafter 
to be effective at the premium rates prescribed. The policy resembles more nearly 
what in the Ingersoll Case is called “successive term” insurance, of which the opin- 
ion says: “It (the policy there in issue) is totally unlike successive term insurance 
in which each premium is a payment for the insurance during the term and in 
no part for any subsequent period.” 


In the Bolton Case, without considering the exceptional features of the Inger- 
soll Case, the principle there generally stated is reasserted, that in the absence of a 
specific forfeiture clause in the policy there can be no forfeiture for the nonpay- 
ment of premiums. In the Bolton opinion there appears another significant fea- 
ture peculiar to that case; i. e., the course of dealing between the company and the 
policy holder, wherefrom it was held that forfeiture was waived. No such situa- 
tion appears here, nor, indeed, is it contended that the record discloses any facts or 
circumstances that would even suggest appellee’s waiver of any provision of the 
policy or estoppel to assert it. 

In the case of Mutual Life Ins. Co. v. Hill, 193 U. S. 551, 24 S. Ct. 538, 48 L. 
Ed. 788, it was held that no notice of forfeiture was necessary in order to terminate 
the policy where premium payments were not made in accordance be its terms. 
To like effect is Swayze v. Mutual Life Ins. Co. of New York (D. C.) 32 F. (2d) 
784, and Rhodes v. Royal, etc., Ins. Co., 56 Pa. Super. Ct. 233. 

But this policy has provisions which clearly indicate that the contract of in- 
surance will not remain in force after default in payment of any premium in- 
stalment (save as to the option A, not here applicable). 

The policy provides: “If the Insured shall die during the continuance of this 
policy the Company will pay the sum insured, * * *’ And further: *“Except as 
herein expressly provided, the payment of any premium or instalment thereof shall 
not maintain this policy in force beyond the date when the succeeding premium or 
instalment becomes payable.” And in the “grace” clause it is specified: “Grace of 
thirty-one days without interest, during which the policy shall remain in force, will 
be granted for the payment of premiums or regular instalments thereof, after the 
first.” Then there is the provision for incontestability after one year ‘except for 
nonpayment of premium.” 

The effect of such clauses—particularly the one providing that payment of 
premium instalments shall not maintain the policy in force beyond the date when 
the next instalment becomes payable—has been held to be the equivalent of a definite 
provision for forfeiture in the case of default in premium payments. lowa 
Life Insurance Co. v. Lewis, 187 U. S. 335, 23 S. Ct. 126, 47 L. Ed. 204: Bogue 
v. New York Life Ins. Co., 103 Neb. 568, 173 N. W. 591; Elms v. Mutual Benefit 
Life Ins. Co., 211 Mo. App. 514, 231 S. W. 653; Rhodes v. Royal, etc., Ins. Co., 
supra. 

With this clearly intended and definitely expressed contractual intent that the 
policy shall not remain in force beyond the time of default in payment of the next 
succeeding premium instalment, we are satisfied that the policy in question ceased 
to be in force for any purpose after the grace period following default in payment 
of the sixth semiannual premium instalment. 

The judgment is reversed and the cause remanded. 












PEORIA LIFE INS. CO. HAENELT. No. 395. 
District Court, S. D. Seca. at Houston. Dec. 31, 1930. 
46 Federal Reporter (2d) 173. 
1. INSURANCE. 
Knowledge of insurer’s agents, withheld from insurer, as to falsity of insured’s 
representations, /ie/d not to prevent cancellation. 

Agent endeavored to write insurance in one company, and, finding it 
impossible because of seriously adverse report by its medical examiner, 
undertook to get insurance in another company by consulting another 
examiner. Though he and the examiner knew of the previous adverse 
report, they withheld that information from the company. False answers 

were given respecting previous application and examination for insurance 
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without receiving policy, and, though insured did not deliberately attempt 

to deceive, he was at least silent party to suppression of the truth. 

(For other cases, see Insurance, Dec. Dig. § 380.) 

2. INSURANCE. 

False answers by insured as to prior treatment for high blood pressure and 
disease of heart held material. 

Following adverse report by examiner of another insurance company, 
applicant had consulted physician who found him suffering from disturbed 
heart conditions and high blood pressure and treated him several times 
less than three months before policy was applied for. Applicant gave 
false answers as to whether he had symptoms of or had been treated 
for high blood pressure or had been treated by physician or had symp- 
toms of disease of the heart. 

(For other cases, see Insurance, Dec. Dig. §§ 291[4], 292.) 

In Equity. Suit by the Peoria Life Insurance Company against Nettie 
Eugenia Haenelt. 

Decree for plaintiff. 

Fred R. Switzer, of Houston, Tex., for plaintiff. 

E. B. Colgin, of Houston, Tex., for defendant. 

HutcHeEson, District Judge. 

This is an action by the insurer to cancel for false representations made in 
the application for insurance two policies each for the sum of $5,000, issued under 
date of April 16, 1929, upon the life of Roy Robert Haenelt, now deceased. The 
assured died shortly after the policies were written; the assigned cause of death 
being heart failure. 

It is claimed that the assured, under the statement, “I hereby declare the 
following statements and answers to be true without evasion or concealment,” 
answered falsely with respect to his having previously applied and been examined 
for insurance without receiving a policy, as to whether he had symptoms of or 
had been treated for high blood pressure, as to whether any physician had treat- 
ed or prescribed for him, as to whether he had any symptoms of disease of the 
heart. 

The plaintiff proved without contradiction that one Williams, who as broker 
effected the insurance in question here, had prior thereto solicited the assured 
to write a policy with the American National Insurance Company, and had 
caused assured to be examined; that Dr. Gooch, who examined the assured in 
connection with the application, had discovered and advised the assured of a 
condition of very high blood pressure, and had advised him to consult a physi- 
cian; that assured did so, consulting Dr. Taylor. Dr. Taylor testified to having 
found Haenelt suffering from disturbed heart conditions, hypertrophy, and high 
blood pressure; that he told Haenelt of such finding, and had prescribed a diet 
and rest for him; that assured had come to Dr. Taylor’s office three times during 
January, 1929, less than three months before the policy was applied for, and 
during these visits Dr. Taylor had advised and counseled with him about his 
condition. 

The proof also showed that, because of the adverse finding of Dr. Gooch, the 
agent did not complete the application in the American National Insurance Com- 
pany, but let the matter drop then, later taking up with assured writing him in 
the plaintiff company, which resulted in the issuance of the policies in question. 

The evidence further shows that Dr. Florence, medical examiner for plaintiff 
company, had been advised and had in fact seen the adverse findings of Dr. 
Gooch, and I find that Williams, the broker, Stamps, the state manager, and 
Florence, the medical examiner, all had knowledge of the prior examination and 
the failure to complete the application for insurance with the American National 
Insurance Company. 

I find, however, that the assured did not tell Dr. Florence of his visits to Dr. 
Taylor, or of Dr. Taylor’s findings or treatment, nor did he tell him of the fact 
that in December, 1928, he had had a fractured rib which had been bandaged 
by Dr. Brokaw. 

The defendant opposes the claim for cancellation on the grounds (1) that 
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plaintiff company cannot avail itself of the claimed misrepresentations as to the 
Gooch examination as a defense, because the representatives of plaintiff were 
fully advised of.this matter, and in fact engineered the whole transaction; and 
(2) that these representations and the others relied upon were not false, or, if 
false, were not material. 


To these contentions plaintiff replies that the case is ruled by Mutual Life 
Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 680, 60 L. Ed. 1202, Keeton 
v. Jefferson Standard Life Ins. Co. (C. C. A.) 5 F. (2d) 183, and Adler v. New 
York Life Ins. Co. (C. C. A.) 33 F. (2d) 827; that, the misrepresentations as to the 
prior examination aside, the other representations, as to which there is no claim 
that they were known to the agents of the company, were false and material, 
citing N. Y. Life Ins. Co. v. Hunter (C. C. A.) 32 F. (2d) 173; Mutual Life Ins. 
Co. v. Hurni Packing Co. (C. C. A.) 260 F. 641; N. Y. Life Ins. Co. v. Price (C. 
C. A.) 16 F. (2d) 660; N. Y. Life Ins. Co. v. McCarthy (C. C. A.) 22 F. (2d) 241; 
Tutewiler v. Guardian Life Ins. Co. (C. C. A.) 42 F. (2d) 208; Haddad v. N. Y. Life 
Ins. Co. (C. C. A.) 42 F. (2d) 651; Equitable Life Assur. Co. v. Schwartz (C. ¢. 
A.) 42 F. (2d) 646; Manley v. Pacific Mutual Life Ins. Co. (C. C. A.) 35 F. (2d) 
337. 

[1] I agree with plaintiff on both of these propositions. Upon the first point, 
the evidence plainly shows that the case falls within the mischief and is governed 
by the decision in the Hilton-Green Case. 

Here an insurance agent, having endeavored to write plaintiff in the American 
National Insurance Company, and having, because of a seriously adverse report 
by its medical examiner, Dr. Gooch, found it impossible to complete the policy 
there, undertook to get the assured by in another company, by consulting another 
examiner, and, though he and the medical examiner knew of the other adverse 
report, they withheld that information from the company. There the court said: 

“The general rule which imputes an agent’s knowledge to the principal is well 
established. The underlying reason for it is that an innocent third party may 
properly presume the agent will perform his duty and report all facts which affect 
the principal's interest. But this general rule does not apply when the third 
party knows there is no foundation for the ordinary presumption,—when he is 
acquainted with circumstances plainly indicating that the agent will not advise 
his principal. The rule is intended to protect those who exercise good faith, and 
not as a shield for unfair dealing. * * * The assured at the least consciously 
permitted an application containing material misrepresentations to be presented 
by subordinate agents to officers of the insurance company under circumstances 
which he knew negatived any probability that the actual facts would be revealed.” 

The record here presents a case of an insurance solicitor over eager to write 
a policy, procuring an examination which disclosed the presence of very serious 
conditions, and thereafter switching the application to another company, and 
another examiner, without advising the new company of the adverse report. 

I do not find that the evidence supports a finding of any deliberate attempt 
to deceive on the part of Haenelt, but it is perfectly plain that Williams en- 
gineered the whole matter with the intention of avoiding a disclosure to the com- 
pany of the prior adverse report, and that Haenelt acted under his direction and 
advice and became, though not an active, at least a silent, party to the suppression 
of the truth. 

|2] These questions aside, however, the proof shows that the other answer: 
relied on by the company for cancellation were equally false and material, and 
that the true facts as to these were not communicated to or known by any repre- 
sentative of the plaintiff company. 

It follows that the plaintiff is entitled to the cancellation of the policies and 
should have the decree prayed for. 
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NEW YORK LIFE INS. CO. v. SEIFRIS. No. 4407. 
Circuit Court of Appeals, Third Circuit. Jan. 20, 1931. 
46 Federal Reporter (2d) 391. 
1. INSURANCE. 

“Receipt” is written acknowledgment of payment, and therefore evidence of 
payment. 

(For other cases, see Insurance, Dec. Dig. § 654%.) 

2. INSURANCE. 
Receipt is subject to explanation, correction, and contradiction. 
(For other cases, see Insurance, Dec. Dig. § 654%.) 

3. INSURANCE. 

Instruction in suit on life policy that insurer had burden of proving by clear 
and convincing-evidence that premium was not paid held not erroneous. 

Policy contained a statement acknowledging receipt of premium, 
and, although such receipt would be subject to explanation, correction, 
and even to contradiction, it was shown that agent for insurer delivered 
policy without obtaining receipt or acknowledgment that it was delivered 
merely for inspection in accordance with rule of insurer providing that 
delivery of policy before actual payment of premium should be for 
inspection only and made on formal receipt and acknowledgment to that 
effect. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 

5. INSURANCE. 

Evidence in respect to delivery of life policy to insured Jield sufficient for 
submission to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

6. INSURANCE. 

Evidence as to payment of first premium on life policy at time of delivery 
held sufficient for submission to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

Appeal from the District Court of the United States for the Western Dis- 
trict of Pennsylvania; Frederic P. Schoonmaker, Judge. 

Suit by Iva N. Seifris against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Wm. H. Eckert, of Pittsburgh, Pa., Louis H. Cooke, of New York City, and 
Allen T. C. Gordon, and Smith, Buchanan, Scott & Gordon, all of Pittsburgh, 
Pa., for appellant. 

Zeno F. Henninger, of Butler, Pa., and Paul A. Stuart, of Pittsburgh, Pa., 
for appellee. 

Before Buffington, Woolley, and Davis, Circuit Judges. 

Woo.Ley, Circuit Judge. 

In this suit on a policy of life insurance the plaintiff had a verdict and 
judgment. The defendant appealed. 

Alois F. Seifris, a practicing physician and local medical examiner of the New 
York Life Insurance Company, applied to that company for a policy of insur- 
ance. The application was dated June 13, 1928, and a policy on Seifris’ life, 
with his wife (the plaintiff) as beneficiary, was issued by the insurance com- 
pany on June 27, and was handed Seifris by McCall, the company’s local agent, 
about the first of July, following. Seifris met with an accident and died on 
August 4. On proof of death, the insurance company denied liability under the 
policy by reason of a provision of the application (made a part of the policy) 
which reads: 

“That the insurance hereby applied for shall not take effect unless and until 
the policy is delivered to and received by the applicant and the first premium 
thereon is paid in full during his lifetime.” 

Suit followed. At the trial, two related issues of fact and one question 
of law arose under this provision; one issue of fact being whether the policy 
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had been formally and finally delivered to Seifris or had been left with him 
merely for inspection; the other, whether Seifris had in his lifetime paid the first 
premium. The question of law concerned the character or measure of evidence 
required of the insurance company to contradict its receipt for the premium. 

While both issues of fact were contested at the trial, the main controversy 
revolved around the issue whether Seifris had paid the first premium, for if 
he had not, that under the terms of the policy was the end of the matter. 

The plaintiff made a prima facie case by proving the death of the insured, 
and by proving the policy of insurance which contained a receipt for the first 
premium in these words: 

“This contract is made in consideration of the payment in advance of the 
sum of $708.10, the receipt of which is hereby acknowledged, constituting the 
first premium. * * * ” 

There she rested. The defendant company then assumed the burden of 
contradicting its own receipt and otherwise proving nonpayment of the first 
premium. Gibson v. Life Insurance Co., 181 Mo. App. 302, 168 S. W. 818. The 
learned trial judge in his charge instructed the jury on the defendant’s burden 
of contradicting its receipt in terms which the defendant thinks bore too heavily 
upon it, and which therefore it assigns as error. The instruction was in these 
words: 

“The burden, as I have said to you, under the facts of this case, due to the 
acknowledgment of the policy itself, rests with the insurance company to satisfy 
you by proof that is clear and convincing that the premium was not paid.” 

[1-3] The defendant maintains that the quality or measure of evidence 
which the law requires to contradict its receipt is nothing more than that of 
preponderance. We cannot agree with this proposition. The preponderance rule 
applies where one contradicts someone else. Something more is required when 
a party takes the stand to contradict what he has previously, and deliberately, 
said under his own hand or, as here, under its own seal. A receipt is a 
written acknowledgment of payment and therefore evidence of payment. More- 
over, it is evidence of a high order because it is the creditor’s admission against 
interest that the debtor has paid his debt. A receipt is, of course, subject to 
explanation, correction and, indeed, to contradiction, Gregory v. Huslander, 227 
Pa. 607, 76 A. 422, especially where, as in this case, an insurance company in New 
York issues a printed policy intended to be delivered in Pennsylvania under 
Circumstances indicating the improbability of payment of premium before deliv- 
ery, although the policy speaks to the contrary. Against the legal force of a 
receipt thus made before payment, insurance companies can and usually do 
protect themselves by promulgating and enforcing a rule which provides that 
delivery of a policy before actual payment of the premium shall be for inspection 
only and shall be made upon a formal receipt or acknowledgment to that effect 
signed by the proposed insured, and that a policy so delivered shall remain out- 
standing on the receipt for not more than ten days. The defendant insurance 
company had such a rule, but in this case its agents delivered the policy to the 
insured without obtaining his receipt or acknowledgment that it was delivered 
merely for inspection. Thus its receipt for the premium was left outstanding and, 
except for McCall’s testimony, was not affected or limited by any qualified 
delivery of the policy. This prompted the court to charge that in view of the 
delivery of the policy and accompanying receipt without this formal qualification 
or limitation there rested on the company the burden of satisfying the jury “by 
proof that is clear and convincing that (contrary to the receipt) the premium 
was not paid.” 


The character of proof required of this company to contradict its own receipt 
must, we hold on ample authority, be more than preponderance. Though open 
to explanation and contradiction, courts have said that receipts should not “be 
set aside except for weighty reasons and by proof clear and satisfactory,” Flaccus 
v. Wood, 260 Pa. 161, 103 A. 549, 550; the “causes for disregarding” a receipt, 
such as fraud, accident or mistake, “must be made to appear distinctly,” Rhoads’ 
Estate, 189 Pa. 460, 42 A. 116, 117; to do away with the force of a receipt, “the 
testimony should be convincing,” Vigus v. O’Bannon, 118 III. 334, 8 N. E. 778, 779, 
Winchester v. Grosvenor, 44 Ill. 425; it “must be sufficient to produce strong 
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and clear conviction,’ Gibbons v. Potter, 30, N. J. Eq. 204. We find no error 
in the court’s instruction as to the kind of testimony which, in view of the facts, 
the defendant was required to produce to contradict its own receipt. 


[4,5] The defendant, by its main assignments, charges error to the court in re- 
fusing to direct a verdict in its favor and in denying its motion for a new trial. 
Passing by the latter assignment as raising a matter not reviewable on appeal, 
Henderson v. Moore, 5 Cranch, 11, 3 L. Ed. 22; Pittsburgh, C. & St. L. Railway 
Co. v. Heck, 102 U. S. 120, 26 L. Ed. 58; Ayers v. Watson, 137 U. S. 584, 11 S. 
Ct. 201, 34 L. Ed. 803, we come to the question whether there was enough evi- 
dence on the issues of delivering the policy and paying the first premium to submit 
to the jury and to sustain a verdict for the plaintiff. On the issue of delivery, 
McCall, the defendant’s local agent, testified that he delivered the policy to Seifris 
solely for his inspection and consideration. He further testified that Seifris did not 
know whether he would accept the policy as written, but wished him to get from 
the company a better policy with a lower premium. He also introduced in evidence 
two letters written by Seifris to the company and one to the company by himself. 
The latter is self-serving and has no probative value. Seifris’ letters may be read 
it two ways. When read one way, they are valid evidence of non-acceptance, and 
therefore of non-delivery of the policy and nonpayment of the premium. When 
read the other way, they are consistent with final delivery and acceptance of the 
policy and payment of the premium, yet indicating a subsequent effort by Seifris to 
obtain a better policy with lower rates. Against this evidence for the defendant 
stands the admitted failure of McCall, its agent, to obtain from Seifris a signed 
receipt, on the company’s regular form, that the policy was left with him only 
for inspection, as required in such a case by the rules or practice of the insurance 
company, his principal, and the company’s failure to recall the policy within ten 
days or any other time before the insured’s death. The plaintiff, wife of the insur- 
ed, testified that she was in the room—a combined living room and dining room—- 
when McCall brought the policy; that she heard McCall tell her husband that “he 
had brought him a very good policy, and proceeded to explain it to him, and my 
husband called to me and asked me if I thought he should take the policy, and I 
answered him by saying that I thought the family needed protection. He turned 
to Mr. McCall and he said, ‘All right, Mr. McCall, I will take the policy.’ Mr. 
McCall said, ‘That’s fine, Doctor, * * * Your policy goes into effect today.’ ” 
Doubtless the jurors thought that sounded like the truth. In any event, it was evi- 
dence of an unconditional delivery of the policy and also of payment of the first 
premium because of the accompanping receipt. Though in sharp conflict with: the 
defendant’s evidence of delivery only for inspection and of non-payment of the 
premium, it was proper to submit to the jury, and had they believed it, as evidently 
they did, it was enough to sustain their verdict on this issue. 

[6] Coming to the issue of payment of the first premium, McCall and Seifris 
after this conversation went to Seifris’ office. What happened there only these two 
men knew. McCall said Seifris did not pay him the premium then or later. 
Seifris, being dead, could say nothing. In further proof of the improbability of 
payment of the premium, the defendant proved that Seifris did not draw a check 
for the amount and that his bank balance, then and later, was so small that no check 
for that amount could be drawn against it and be honored. To controvert the 
inference of this evidence, the plaintiff testified that her husband had the habit 
(which doubtless the jury recognized as not unusual with unbusinesslike country 
practitioners) of keeping large sums of money about the house and in his pockets ; 
that sometimes he would say to her “‘Come on, let us count this money,’ and he 
would have on his person as much as $500”; and that she would remonstrate with 
him for this practice. This evidence taken in connection with the defendant’s de- 
livery of the policy without demanding or receiving the insured’s written acknowl- 
edgment that it was delivered only for inspection and without the policy being re- 
called, and particularly in connection with the defendant’s receipt of payment of 
the first premium contained in the policy so delivered, was, we think, enough to 
justify the submission and later to sustain the jury’s finding of payment implicit in 
their verdict. 

[7] After submitting the above two issues of fact, the plaintiff asked the 
court to charge a specific point on the one issue of payment to the effect that pay- 
ment to McCall, the local agent, was payment to the company. The court affirmed 
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the point and in the course of its remarks said: “The only question is whether 
McCall got the money, or did not.” The defendant assigns error in this statement, 
construing it as eliminating the question whether there had been a meeting oi 
minds of the parties in respect to the kind of policy to be issued and whether, 
accordingly, the policy was left with the insured merely for inspection or as a 
formal and final delivery, and thus limiting the case to the one issue of payment 
of premium. We find no error because the court in its main charge had already 
submitted the question of delivery, and manifestly its offending comment was di- 
rected and restricted to the point which it had just been asked to charge, and with 
respect to which, on affirming the point, it was making appropriate comments. We 
are satisfied that by this remark the jurors’ minds were not drawn away from the 
two main issues of fact previously submitted under proper instructions. 

The judgment is affirmed. 


LUSK v. PACIFIC MUT. LIFE INS. CO. No. 1775. 
District Court, W. D. Louisiana, Monroe Division. 
Feb. 7, 1930. 

46 Federal Reporter (2d) 502. 

1. INSURANCE. 

When petition alleges insurance company has qualified te do business in 
Louisiana, it must be assumed that it complied with statute (Act. La. No. 105 
of 1898, art. 2, § 1). 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

2. INSURANCE. 

Process against foreign insurance company complying with Louisiana statute 
may be served on secretary of state, though cause of action arose outside state 
(Act La. No. 105 of 1898, art. 2, § 1). 

Act La. No. 105 of 1898, art. 2, § 1, requires foreign insurance com- 
panies to appoint secretary of state their true and lawful attorney upon 
whom all lawful process may be served, and provides that such power of 
attorney shall stipulate that any lawful process served on such attorney 
shall be of the same legal force and validity as if served on the company. 
(For other cases, see Insurance, Dec. Dig. § 627[2].) 

At Law. Suit by Jesse Lusk against the Pacific Mutual Life Insurance Com- 
pany. On exception to the jurisdiction. 

Plea overruled. 

See, also, Pacific Mut. Life Ins. Co. v. Lusk, 46 F. (2d) 505. 

Hodge & Barnett, of Rayville, La., for plaintiff. 

Hudson, Potts, Bernstein & Sholars, of Monroe, La., for defendant. 

Dawkins, District Judge. 

This suit was filed in the state court for West Carroll parish and removed 
here on the ground of diverse citizenship. The petition alleges that the defend- 
ant is a California corporation, domiciled in the city of Los Angeles, Cal., “and 
authorized to do an insurance business in the state of Louisiana’; that it is 
indebted to plaintiff in the sum of $5,200, as the assignee of a policy issued to 
John A. Hurt, insuring him “against loss of life and against disability resulting 
from bodily injuries through accidental means, and against disability during the 
existence of said policy resulting from sickness”; that all premiums have been 
paid; that the transfer and assignment to plaintiff was accepted, approved, and 
indorsed on the policy by the defendant through its proper officers; that said 
assignment was in accordance with the law and provisions of said policy; that 
Hurt had become totally disabled and was entitled to the benefits of the policy 
prior to its assignment; that, since said assignment, on December 20, 1927, 
petitioner has been entitled to receive said benefits at the rate of $200 per 
month; that due proof of said claim had been made; that said Hurt had been 
examined from time to time by defendant and its agents and said disability is 
well known to it; and that, because of the failure to pay the sums claimed 
within sixty days after they became due, petitioner is entitled to recover under a 
state statute double the amount thereof, together with interest and attorneys’ 
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fees. Plaintiff further alleged that “service of citation should be made of the 
Secretary of State, J. J. Bailey, at Baton Rouge, Louisiana.” 

The prayer was “for service of citation hereof according to law, upon the 
Secretary of State, and after legal delays for judgment against the defendant 
for the sums claimed.” 

Defendant has filed an exception to the jurisdiction rationze materiae et 
personae, in which it is stated that the defendant is a foreign corporation, and 
“that the policy upon which the suit herein has been brought, was issued by it 
in the state of Alabama to John A. Hurt, domiciled in the town of Citronel, in 
said state,” and that service upon the secretary of states does not bring defend- 
ant into court. 

The petition sets forth neither the state wherein the policy was made nor 
where the assignment was given, and the only information upon this point before 
the court is the statement in the exception, to which counsel alone makes oath 
on information and belief. The matter has been submitted upon argument and 
brief without the introduction of any evidence. A copy of the citation appears 
in the certified copy of the record sent up by the clerk of the state court, and 
it is addressed “to the Pacific Mutual Life Insurance Company, of California, 
James J. Bailey, Secretary of State, Baton Rouge, Louisiana.” However, the 
matter has been argued, according to my understanding, upon the assumption 
that the allegations of the exception that the policy contract was made out of 
this state are true, and I shall proceed to dispose of the issue on that basis. 

The contention of the defendant is, of course, that the action is of a transi- 
tory nature and could be brought only either in the state where the contract was 
made or at its domicile. Among the authorities cited is the case of Old Wayne 
Mutual Life Insurance Company v. McDonough, 204 U. S. 8, 27 S. Ct. 236, 241, 
51 L. Ed. 345. In that case the plaintiff sued in the state of Indiana upon a 
judgment obtained in the courts of Pennsylvania. It was shown that the plain- 
tiff, in his suit in the latter state, had specifically alleged that the contract was 
made in and governed by the laws of Indiana, for the purpose of avoiding a plea 
of limitations which it was thought would not have been good if the matter 
was controlled by the Indiana law. The insurance company had not qualified to 
do business in Pennsylvania, and, although it was assumed, as alleged, that it 
had done a small amount of business in that state, it had made no appearance 
whatever, and judgment went against it by default. Appearing for the first time 
in the proceeding in Indiana, the insurance company pleaded the nullity of the 
Pennsylvania judgment on the ground that the court which rendered it was 
wholly without jurisdiction. The state courts (164 Ind. 321, 73 N. E. 703) over- 
ruled this defense, but it was sustained by the Supreme Court of the United 
States on certiorari on the ground that there had not been due process of 
law as required by the Fourteenth Amendment to the Federal Constitution, and 
among other things the court said: 

“Conceding, then, that by going into Pennsylvania, without first complying 
with its statute, the defendant association may be held to have assented to the 
service upon the insurance commissioner of process in a suit brought against it 
there in respect of business transacted by it in that commonwealth, such assent 
cannot properly be implied where it affirmatively appears, as it does here, that 
the business was not transacted in Pennsylvania. Indeed, the Pennsylvania 
statute, upon its face, is only directed against insurance companies who do 
business in that commonwealth,—‘in this state.’ While the highest considera- 
tions of public policy demand that an insurance corporation, entering a state in 
defiance of a statute which lawfully prescribes the terms upon which it may 
exert its powers there, should be held to have assented to such terms as to 
business there transacted by it, it would be going very far to imply, and we do 
not imply, such assent as to business transacted in another state, although 
citizens of the former state may be interested in such business.” 

In the present case, however, it is alleged that the defendant was “authorized 
to do an insurance business in the state of Louisiana” and that service of citation 
should be made upon the secretary of state according to law. The law of 
Louisiana controlling the right of foreign companies to do business in the state 
is found in article 2 of Act 1898. Section 1 of this article reads as follows: 
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“Section 1. Be it further enacted, etc., That, no Insurance company, cor- 
poration, association or society organized under the laws of any State in the 
United States, or any foreign country shall directly or indirectly issue policies, 
take risks or transact business in this State, until it shall have first appointed 
in writing the Secretary of State of this State to be the true and lawful attorney 
of such company, corporation, association or society, in and for this State upon 
whom all lawful process in any action or proceeding against the company, cor- 
poration, association or society may be served with the same effect as if the com- 
pany, corporation, association (or society existed in this State. Said power of 
attorney shall stipulate and agree on the part of the company, corporation, associa- 
tion or society that any lawful process against the same, which 1s served on said 
attorney shall be of the same legal force and validity as if served on the company, 
corporation, association or society, and that the authority shall continue in force 
so long as any poilcy, or other liability remains outstanding against the company, 
corporation, association or society in this State. A certificate of such appointment, 
duly certified shall be filed in the office of the Secretary of State and copies cer- 
tified by him shall be deemed sufficient evidence. Service upon such attorney shall 
be deemed sufficient service upon the principal. 

“Whenever lawful process against a company, corporation, association or soc- 
iety shall be served upon the Secretary of State he shall forthwith forward a copy 
of the process served on him by registered mail, postpaid, and directed to the 
Secretary or manager of the company. 

“Provided the provisions of this section shall not be construed to interfere 
with the rights to sue insurance companies at the place of loss, as now provided 
by law. 

“Provided, That no judgment by default shall be entered against any company, 
corporation, association or society if it can be shown to the satisfaction of the 
court that the Secretary of State has neglected or failed to forward copy of process 
at the time said service was made upon him. 

“Whenever service of process on an insurance company may be made by law 
on the Secretary of State, he may, from time to time, designate some person in 
his office upon whom, in his absence, service of such process may be made; and 
such service shall be of the same force and effect as though made on the Secretary 
personally.” (Italics by the writer of this opinion.) 

It will be seen from the quoted language that most elaborate provisions were 
made to insure notice or knowledge to insurance companies of the bringing of 
such actions, for the secretary of state is required to send a copy of the process 
by prepaid registered mail, directed to the secretary or manager of the company. 
No judgment by default can be entered against such defendant if it be shown to 
the satisfaction of the court that the secretary of state has neglected or failed to 
peperee copies of the process at the time service was made upon him. 

[1,2] The question here, therefore, is not one of due process of law, but as 
to the scope and meaning of the statute as to whether it was intended to include 
causes of action arising elsewhere than in the state. In view of the allegations of 
the petition that the defendant had qualified to do business in this state, I must 
assume that it was done in compliance with this statute, and which had the effect 
to require the consent of the defendant that all “process in any action or proceeding 
against the company * * * may be served with the same effect as if the company 
* * * existed in this State.” There is no distinction made by the statute between 
causes of action growing out of business done in and out of the state, and the 
quoted language is certainly broad enough to include “any action” which a citizen 
of this state may have against an insurance company. The petition alleges that 
plaintiff is “a resident of said parish and state,” and, while he claims under an 
assignment, he further alleges that this assignment was accepted and approved by 
the defendant. The situation presented, therefore, is one where a citizen of this 


state is suing under the statute upon a policy or contract peculiar to the business for 
which defendant came into the state. 


In the case of Pennsylvanta Fire Insurance Company v. Gold Issue Mining 
Company, 243 U. S. 93, 37 S. Ct. 344, 345, 61 L. Ed. 610, the “Company had obtained 
a license to do business in Missouri, and to that end, in compliance with what is now 
Missouri Rey. Stat. 1909, § 7042, had filed with the superintendent of the insurance 
department a power of attorney consenting that service of process upon the super- 
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intendent should be deemed personal service upon the company so long as it should 
have any liabilities outstanding in the state. The present suit was begun by ser- 
vice upon the superintendent. The insurance company set up that such service was 
insufficient except in suits upon Missouri contracts, and that if the statute were 
construed to govern the present case, it encountered the 14th Amendment by deny- 
ing to the defendant due process of law. The supreme court of Missouri held the 
statute applied and was consistent with the constitution of the United States. 267 
Mo. 524, 184 S. W. 999.” The case originated in and was prosecuted through the 
state courts, and went to the Supreme Court of the United States on writ of cer- 
tiorari. The policy had been issued and covered property in the state of Colorado, 
and the defendant was an Arizona corporation. In affirming the decision of the 
state court (267 Mo. 524, 184 S. W. 999), the Supreme Court, through Justice 
Holmes, said: 

“The defendant relies upon Old Wayne Mutual Life Asso. v. McDonough, 
204 U. S. 8, 27 S. Ct. 236, 51 L. Ed. 345, and Simon v. Southern R. Co., 236 U. S. 
115, 35 S. Ct. 255, 59 L. Ed. 492. But the distinction between those cases and the 
one before us is shown at length in the judgment of the court below, quoting a 
brief and pointed statement in Smolik v. Philadelphia & Reading Coal & Iron Co. 
[D. C.] 222 F. 148—a statement reinforced by Cardozo, J., in Bagdon vy. Philadel- 
phia & R. Coal & I. Co., supra [217 N. Y. 432, 111 N. E. 1075, L. R. A. 1916F, 407, 
Ann. Cas. 1918A, 389]. In the above-mentioned suits the corporations had been 
doing business in certain states without authority. They had not appointed the 
agent as required by statute, and it was held that service upon the agent whom 
they should have appointed was ineffective in suits upon causes of action arising 
in other states. The case of service upon an agent voluntarily appointed was left 
untouched. 236 U. S. 129, 130 [35 S. Ct. 255, 59 L. Ed. 492]. If the business out 
of which the action arose had been local, it was admitted that the service would 
have been good, and it was said that the corporation would be presumed to have 
assented. Of course, as stated by Learned Hand, J., in [Smolik v. Philadelphia & 
Coal & Iron Co. (D. C.] 222 F. 148, 151, this consent is a mere fiction, justified by 
holding the corporation estopped to set up its own wrong as a defense. Presum- 
ably the fiction was adopted to reconcile the intimation with the general rules con- 
cerning jurisdiction. Lafayette Insurance Co. v. French, 18 How. 404, 15 L,. 
Ed. 451; Michigan Trust Co. v. Ferry, 228 U. S. 346, 353, 33 S. Ct. 550, 57 L. Ed. 
867, 874. But when a power actually is conferred by a document, the party execut- 
ing it takes the risk of the interpretation that may be put upon it by the courts. 
The execution was the defendant’s voluntary act. The Eliza Lines, 199 U. S. 119, 
130, 131, 26 S. Ct. 8, 50 L. Ed. 115, 120, 4 Ann. Cas. 406.” 

See, also Smolik v. Philadelphia & Reading Coal & Iron Co. (D. C.) 222 F. 
148; also Rose’s Notes to Pen. Fire Ins. Co. v. Gold Issue Min. & Mill Co., supra, 
vol. 5, Rev. Ed. Sup. p. 785; Philadelphia & Reading Coal & Iron Co. v. Kever 
(C. C. A.) 260 F. 534. 

My opinion is, therefore, that the case now before the court is, on the face of 
the pleadings, exactly similar to the one just quoted from, and for that reason the 
plea to the jurisdiction will be overruled. All rights of the defendant will be 
reserved until the next regular term of court at Monroe. 


PACIFIC MUT. LIFE INS. CO. v. LUSK et al. No. 375. 
District Court, W. D. Louisiana, Monroe Division. 
Aug. 15, 1930. 
46 Federal Reporter (2d) 505. 
1. INSURANCE. 
Bill of interpleader held not maintainable by insurance company, where it did 
not confess complete liability under policy (28 USCA § 41(26). 

The bill filed March 1, 1930, showed liability under a disability policy 
for an indefinite period which was still continuing, but confessed liability 
for the period to January 14, 1929, only, and the amount due to that date 
was deposited in court. 28 USCA § 41 (26), gives federal District Courts 
jurisdiction of suits in equity begun by bills of interpleader filed by in- 
surance companies between two or more adverse claimants, and provides 
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that the court shall hear and determine the case and discharge the com- 
plainant from further liability. 

(For other cases, see Insurance, Dec. Dig. § 608.) 
2. INSURANCE. 

One in possession funds claimed by two or more persons to which possessor 
lays no claim may deposit funds in court and interplead claimants (28 USCA 
§ 41(26). 

(For other cases, see Insurance, Dec. Dig. § 608.) 
4. INSURANCE. 

In strict interpleader suit, complainant must be mere _ stakeholder 
interest in subject-matter, property, or funds. 

(For other cases, see Insurance, Dec. Dig. § 608.) 
5. INTERPLEADER. 
Action in nature of interpleadet may be provoked by one having equitable in- 


terest in subject-matter, where jurisdiction over claimants permits full determina- 
tion. 


without 


(For other cases, see Interpleader, Dec. Dig. § 608.) 

In Equity. Suit by the Pacific Mutual Life Insurance Company against Jesse 
Lusk and others. On prayer by plaintiff for preliminary injunction and on motion 
by certain defendants to dismiss the bill. 

Order in accordance with the opinion. 

See, also, Lusk y. Pacific Mut. Life Ins. Co., 46 F. (2d) 502. 

Outlaw & Kilborn, of Mobile, Ala., for complainant. 

Eugene McGivney and Solomon S. Goldman, both of New Orleans, La., and 
Hudson, Potts, Bernstein & Sholars, of Monroe, La., for despondents. 

Dawkins, District Judge. 

Complainant filed this bill of interpleader on March 1, 1930, alleging that it 
had issued its policy of insurance to one John A. Hurt, which provided for the 
payment of $200 per month for an indefinite period in case of total disability; that 
the assured had made claim for disability, commencing on June 20, 1927, and that 
payment for two months, or $400, had been made; that one L. J. Knox, a resident 
of Alabama, claiming to be a judgment creditor of said Hurt, had filed in the circuit 
court of Mobile county, Ala., a garnishment proceeding against complainant, 
claiming the sum of $1,798.12, which was served on October 7, 1927; that the su- 
perintendent of banks for Alabama, claiming to be a judgment creditor of Hurt, 
for the sum of $5,335.51, had also filed garnishment proceedings against com- 
plainant, in which service was made August 3, 1928; that the Mobile National 
Bank had instituted similar garnishment proceedings against it on an alleged 
judgment for $1,400 against Hurt, which was served on October 2, 1928; and 
that S. H. Sylvester, also a citizen of Alabama, likewise sued out garnishment 
proceedings against it on an alleged judgment for the sum of $1,313.55, as to which 
service was made upon complainant on May 13, 1929; further, that all of said 
creditors had attempted to seize the proceeds of the policy in its hands belonging 
to the said Hurt. 

Complainant further alleged that one Jesse Lusk, a citizen of Louisiana, had 
filed suit in the state court for West Carroll parish, on January 14, 1929, claiming 
the entire proceeds of said policy under an alleged assignment purporting to have 
been executed on December 29, 1927, of which he gave petitioner notice on January 
4, 1928, and was apparently a bona fide claimant therefor, said suit claiming the 
benefits of said policy “since the date of the assignment, to-wit: December 29, 
1927, at the rate of $200.00 per month,” and that complainant had removed said 
suit to this court, where it is now pending. 46 F. (2d) 502. Complainant further 
alleged that, in view of the above, “there are two or more adverse and apparently 
bona fide claimants, citizens of different states, to the funds or to some portion 
thereof, hereinafter admitted to be due under said policy.” 


Complainant further alleged as follows: 


“12. Complainant admits that the said assured was disabled within the pro- 
visions of the said policy from June 20, 1927 up to Jan. 14, 1929, and that the 
total of said disability benefits accrued up to said date (less $400.00 of disability 
benefits paid to the assured by Complainant for the months of July and August 
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1927) amount to $3,273.32, which amount your complainant has been ready, will- 
ng and anxious to pay to the person legally entitled to receive the same but 
because of the said conflicting claims made upon the said funds by the said assignee 
and the said creditors, your Complainant cannot determine with safety to itself 
to whom the said funds should be paid; that Complainant has no means of ascer- 
taining definitely the facts or merits of the several conflicting claims arising in 
the said litigation and of the said assignment which are relied upon by the 
aforesaid claimants as the foundation of their respective claims; that it cannot 
pay over the money due to any one or more of the said claimants without taking 
upon itself the responsibility of determining the doubtful questions of law and of 
fact arising out of the said transactions and without incurring the risk of being 
subjected to great costs and expense in defending itself in a multiplicity of suits 
and to a possible double payment of the amount due if it should finally appear that 
Complainant had wrongfully determined in favor of one such claimant at the 
expense of the others. 

“13. Complainant alleges that it does not in any respect collude with any of 
said claimants touching the matters in question in this action and it has not asked, 
and does not ask, this relief or any other relief herein at the request of any of the 
said claimants, but solely of its own free will and to avoid being molested and 
injured touching the matters herein set forth. 

“14, That under the Act of Congress of May 8th, 1926, c. 273, sections 1-3, 44 
Stat. 416, in such cases it is provided that your Complainant may deposit the 
funds admitted to be under the said policy in the Registry of the Court and that 
the respective claimants may be required to interplead their rights against the 
said funds in such proceedings and that this Court has jurisdiction of this pro- 
ceeding by reason of the claim of the said Jesse Lusk a citizen of the State of 
Louisiana, residing at Epps in the Western District of Louisiana. 

“15. That your Complainant tenders herewith the sum of Three Thousand Two 
Hundred and seventy three and 32/100 ($3,273.32) Dollars, being the amount due 
under the said policy, to be deposited in the Registry of this Court to abide the 
judgment of the Court and that your Complainant is entitled to be discharged 
irom further liability upon the aforesaid policy and to its actual court costs and 
its reasonable attorney’s fees, to be fixed by the Court.” 

Petitioner, purporting to act under the provisions of the Act of Congress 
of May 8, 1926 (28 USCA § 41(26), deposited the amount admitted to be due, 
to wit, $3,273.32, in the registry of this court to abide its judgment, prayed for a 
preliminary injunction against further proceedings in the suits by creditors in 
the state court of Alabama; that they, together with Lusk, be cited to appear 
and answer the bill, and that the rights of the several claimants to said funds as 
between themselves be determined by this court; further, that complainant re- 
cover its actual costs and reasonable attorney’s fees, for general and equitable 
relief. 

The Alabama creditors appeared and moved to dismiss the bill of complaint 
on the grounds that this court was without jurisdiction because complainant had 
not deposited “the full amount of the insurance or disability benefits which at 
the time of the filing of the bill of complaint herein had accrued and became 
due and payable,” in that the total disability of Hurt, which commenced on June 
20, 1927, “has continued ever since, and that proofs of said disability as required 
by the terms of said policy, were made by the said John A. Hurt, prior to the 
filing of the bill in this complaint, covering the period of from January 14, 1929, 
to to-wit, Feb. 1, 1930”; that there has accrued “$2,600.00 more than the sum 
admitted to be due, and that further benefits will become due and payable so 
long as the assured remains totally disabled”; that it was a condition precedent 
that the complainant should have deposited all that was due, and it cannot dis- 
pute or litigate in this proceeding its liability for any part of said disability 
benefits; further, that complainant does not come into court “with clean hands,” 
but has committed a fraud and breach of good faith against respondents; that 
their several suits had been filed and served as alleged in the bill and as set forth 
hereinabove, and complainant, as defendant therein, was required to make its 
answers thereto within thirty days under the law of Alabama, for which purpose 
it had employed attorneys in said state; that the attorneys for respondents, 
creditors herein, at the special request of the attorneys for said insurance com- 
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pany, consented to have the time extended for filing said answers for various 
periods, upon the assurance that the same would be filed just as soon as the 
case of L. J. Knox against complainant was decided by the Supreme Court of 
Alabama (see 220 Ala. 448, 126 So. 110); that respondents agreed to withhold 
action in said proceedings pending the determination of said cause, “and there- 
upon it was then and there expressly understood and agreed between” the ad- 
juster of the insurance company and the attorney for respondents “that, in con- 
sideration of respondents further deferring action for failure to make answer to 
said writs of garnishment,’ the said adjuster would immediately notify the 
Louisiana attorney not to take any steps in any of the United States courts in 
Louisiana, toward the filing of an interpleader proceeding, pending the adjuster’s 
visit to Epps, La., to see Lusk, and before any such action was takeh the at- 
torneys for respondents would be notified and given opportunity to get the pro- 
ceedings under way in Alabama, tha,t is to say, to require the filing “by the 
complainant of its answers to said garnishments, so that on the coming in of said 
answers, and the suggestion by said insurance company of Jesse Lusk as a claim- 
ant to the benefit payable under said policy, the said judgment creditors would 
take steps under the laws of Alabama to cite the said Jesse Lusk to appear in 
said Circuit Court and litigate with said creditors his claims to the benefits or 
proceeds of said policy.” 

Respondents further alleged as follows: “And these respondents now allege 
that after the making of said Chief Claims Adjuster, on behalf of the Pacific 
Mutual Life Insurance Company, and in violation thereof, and in breach of good 
faith and honorable conduct, the Pacific Mutual Life Insurance Company filed 
this present suit, without giving any notice whatever to these respondents or 
their attorneys of its purpose to do so, or of its purpose to violate the said solemn 
agreement, and these respondents say that they had no notice or knowledge that 
the said insurance company intended to file this suit, in violation of said agree- 
ment, or that it had filed the same, until process was served upon them on the 
bill filed in this cause.” 


Respondents also alleged that this court was without jurisdiction for the 
reason that prior to the filing of this suit the circuit court of Alabama had, in 
the garnishment suits mentioned, obtained full and complete jurisdiction “over 
the matters and things involved in this entire suit, and over the funds paid into 
the registry of this court, * * * ” and complainant could, through the process 
afforded by the laws of Alabama, implead Lusk and all other claimants to said 
funds in the courts of that state in the garnishment proceedings, and thus have 
determined and settled “the controversy over the funds paid into this court and 
payable under said policy.” 


Respondent L. J. Knox further alleged that, in his garnishment suit in the 
state court of Alabama, complainant herein admitted that it owed the said Hurt 
$200 for each and every month since the beginning of his disability and would 
continue to become liable for that amount each month “if said defendant should 
be totally disabled within jhe meaning of said policy and due proof of said 
disability be filed with the insurance company,” and that a judgment for $1,600 
had been taken in favor of Knox, covering the amount due up to that time; that 
on January 30, 1928, complainant filed in said suit of Knox a “supplemental 
answer * * * and set up therein for the first time that it had been notified of 
the assignment of said policy to said Jesse Lusk”; that on October 28,:1928, com- 
plainant filed in said case a motion to vacate said judgment and in said motion 
“stated that it ‘is ready, able and willing to pay into court (meaning said circuit 
court) all moneys now due by it under said policy issued to said J. A. Hurt, and 
will pay such sum into court just as soon as the judgment of condemnation here- 
tofore taken against it has been set aside’; and that the question of whether or 
not the said Lusk is entitled to seek benefits under the policy in question should 
be passed upon by the court (meaning said circuit court) and for the protection 
of said garnishee against any claim by the said Lusk, it is absolutely essential 
that said Lusk be notified of said garnishment proceeding and be given an op- 
portunity to propound whatever claim, if any, he might have to the funds ad- 
mittedly owing by said garnishee under the sick benefit clause of the said policy ;” 
further, that the case was decided by the Circuit Court and appealed to the 
Supreme Court (see 220 Ala. 448, 126 So. 110), where the judgment was reversed, 
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but, despite its promise to pay said funds into said circuit court, it has never done 
so, but, on the contrary, since the filing of this interpleader suit it has filed in 
said circuit court a plea “setting up in substance that because of this suit the 
said circuit court has no right, power or authority to further proceed in said 
cause.” Respondent alleged that “because of the matters and things which have 
transpired in his said suit in the circuit court of Mobile county, complainant is 
estopped to prosecute this present suit and the Circuit Court has jurisdiction and 
should be allowed to proceed in his said suit.” 

Respondent further alleged that the circuit court of Alabama has full power 
and authority, both at law and in equity, to determine all of the issues between 
respondent and the said Lusk; that it had acquired the said jurisdiction before 
the present suit was filed, and that on principles of comity it should not be in- 
terfered with in the manner attempted by this interpleader proceeding; further, 
that complainant has not sought by its bill or otherwise, to restrain Lusk from 
prosecuting his suit, and that in equity no injunction should issue against 
respondents, claimants to the said funds. 

Respondents prayed that the bill of complaint be dismissed and for equitable 
relief. 

Respondent Lusk appeared and moved to dismiss the bill upon the ground 
that “complainant has no right to interplead and deposit funds in the court as 
set forth in its bill,” and in the alternative that it was guilty of laches. 

On the hearing, both the prayer for preliminary injunction and the motion to 
dismiss on the part of the Alabama creditors were tried and submitted upon 
affidavits, which substantially support the allegations of respondents with respect 
to the proceedings in Alabama, and the status of the insurance policy. In fact, 
in the brief filed herein, attorneys for complainant concede that the question of 
whether or not payments upon the policy will be made beyond the date for’ 
which it admits liability, has not been determined. 

[1] The first question with which we are confronted is the contention that 
complainant has not confessed its complete liability under the policy, but only 
admits that it owes for the disability benefits at the rate of $200 per month from 
June 20, 1927, to January 14, 1929; whereas its bill, which was filed on March 1, 
1930, discloses that it may owe and continue to become indebted for the further 
sum of $200 per month so long as the disability of the insured, J. A. Hurt, con- 
tinues. There is nothing alleged in the bill to show that its liability has ended, 
but perfectly apparent that there will arise between it and the claimants an issue 
of whether or not it shall pay the sum of $2,600 to cover the time between Janu- 
ary 14, 1929, and March 1, 1930, when the bill was filed, as well as for the time 
which has elapsed since the filing of the petition herein. In other words, the 
bill does not on its face disclose that the complainant is wholly without interest 
in the subject-matter over which it seeks the jurisdiction of this court under the 
Interpleader Act, or that any judgment which it may render as between the in- 
surer and the claimants would be final. 

2, 3] The interpleader statute, as well as the general principles underlying 
such equitable relief, contemplate that, where one is in possession of property 
or funds which is claimed by two or more persons, and to which the possessor 
lays no claim of his own, he may deposit the funds or property in court and bring 
the several claimants into one forum to contest their rights thereto, and thereby 
relieve himself from any further responsibility. Such remedy is, for reasons 
founded in equity, accorded to a mere stakeholder for the purpose of relieving him 
or it from the vexation of a multiplicity of suits and to be discharged from li- 
ability arising out of conflicting claims to the same thing or fund. It was not 
intended to permit a court of equity to decide issues of fact and law arising be- 
tween the interpleader and those asserting claims to the property or funds in dis- 
pute. Such an action would involve a case at common law with the right to a jury 
trial, etc., which a court of equity is not competent to afford. C. J. vol. 33, pp. 437, 
451, 461, verbo “Interpleader,” § 52; Williams v. Matthews (N. J. Chancery, Aug. 
5, 1890) 47 N. J. Eq. 196, 20 A. 261; Wilmer y. Philadelphia & Reading Coal & 
Iron Co., 124 Md. 599, 93 A. 157. 


[4, 5] It appears to have been the rule always that in a strict interpleader 
suit, as distinguished from a proceeding in the nature of interpleader, the com- 
plainant must be an entirely disinterested party, a mere stakeholder without 
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interest in the subject-matter, property, or funds, claimed adversely by the 
spondents. C. J. vol. 33, p. 435 et seq., verbo “Interpleader,” § 19, and authorities 
cited in footnotes. An action in the nature of interpleader may be provoked 
by one who has an equitable interest in the subject-matter, such as a court of 
equity may determine, where the jurisdiction over the claimants is such as to 
permit a full determination. However, I think it clear that the present case 
cannot be treated as such, for the very good reason that the jurisdiction given 
over residents of different states is strictly statutory, and the language of the 
act plainly indicates that it was to be an interpleader proceeding, strictly speak- 
ing. Subsection 26 of section 41, title 28, U. S. Code, 28 USCA § 41 (26), gives 
jurisdiction to the federal District Courts: 

“Of suits in equity begun by bills of interpleader * * * filed by any insurance 
company * * *” between “two or more adverse claimants, citizens of different 
States * * * ; that such company * * * has paid the amount thereof into the 
registry of the court, there to abide the judgment of the court. * * * 

“Said courts shall bear and determine the cause and shall discharge the com- 
plainant from further liability; and shall make the injunction permanent. * * *” 
(Italics by the writer.) 

In the case of Killian v. Ebbinghaus, 110 U. S. page 571, 4 S. Ct. 232, 233, 
28 L,. Ed. 246, the Supreme Court has said: “In such a bill it is necessary fo aver 
that the complainant has no interest in the subject-matter of the suit; he must 
admit title in the claimants and aver that he is indifferent between them, and he 
cannot seek relief in the premises against either of them”—citing numerous 
authorities. (Italics by the writer.) 

My opinion is that, in order to vest this court with jurisdiction, the com- 
plainant must cither confess its entire liability under the policy for all that has 
accrued, or it must first have that issue determined in a competent law court 
before it can implead the respondents under the statute. 


ROYAL NEIGHBORS OF AMERICA v. LOWARY et al. No. 1027. 
District Court, D. Montana. Jan. 14, 1931. 
46 Federal Reporter (2d) 565. 
1. INSURANCE. 

That insurer knew, or by ordinary diligence could have known, to whom and in 
what proportions amount of certificate was payable, defeated right to interpleader. 

(For other cases, see Insurance, Dec. Dig. § 608.) 

2. INSURANCE. 
Complainant’s delay in commencing suit is laches defeating interpleader. 
(For other cases, see Insurance, Dec. Dig. § 608.) 

3. INSURANCE. 

Insurer withholding payment for more than 12 months after proof of loss 
could not secure interpleader and avoid liability for interest as damages. 

(For other cases, see Insurance, Dec. Dig. § 608.) 

Interpleader by the Royal Neighbors of America against Daniel P. Lowary 
and others. 

Decree for defendants. 

Lewis A. Smith, of Butte, Mont., for plaintiff. 

Wm. McKnight of Reno, Nev., and A. J. Lowary, of Polson, Mont., for 
defendants. 

Bourguin, District Judge. 

August 1, 1930, complainant filed a bill of interpleader alleging it issued to 
Harry Lowary a benefit certificate in amount $1,000 payable to Mary, his wife, and 
if she died prior to insured and no other beneficiary named, to his “legal heirs,” 
without interest; that she died, he married Nelle, no change in beneficiary was 
made, and he died thereafter on June 16, 1929, in California, leaving a will devising 
all and “everything” to Nelle; that “timely” proofs of death were made, Nelle 
claims the entire amount by virtue of said will, and his two brothers claim $500 
thereof, they three being the legal heirs. There are the usual allegations of in- 
ability to determine between these conflicting claimants, $1,000 were paid into court 


when bill filed, and the usual prayer to compel the said heirs defendants to inter- 
plead, and for costs and attorney’s fees to complainant. 
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Nelle answers, claiming all, and the brothers that complainant has no excuse 
for not paying them the $500 they claim, that they are not responsible for the 
delay or costs or fees, and all ask particular and general relief. At this final 
hearing, the matter is submitted on the pleadings and complainant’s by-laws, 
which provide that, in circumstances as here, the amount of the certificate shall 
be paid to the “next of kin” of insured in proportions to accord with the laws of 
the state of his residence at death, and that proofs of death must be filed in 
“reasonable time.” 

Although there is no evidence of the residence of insured at time of death, 
it appears admitted that the brothers’ allegation that they are entitled to one-half 
and Nelle to one-half accords with the laws of the state of said residence. 

Diverse citizenship existing, jurisdiction is conferred by paragraph 26, § 41, 
28 USCA, but in all else the general principles of equity apply. 

[1, 2] Accordingly, the court finds for defendants, one-half the recovery for 
Nelle, one-half for the two brothers. Interpleader is denied, for that: (1) Com- 
plainant knew or in ordinary diligence could have known to whom and in what 
proportions the amount of the certificate is payable, and it is well settled this 
defeats interpleader, even though any dissatisfied claimant might threaten a 
hopeless suit, though none alleged. There can be no resort to equity save in case 
of real necessity, and not merely as a convenient escape from duty and labor at 
the cost of the beneficiaries, generally including fat fees for insurer’s counsel. 
(2) It is equally settled that complainant’s delay to commence suit is laches de- 
feating interpleader. Timely proofs admitted, reasonable time therefor, in ab- 
sence of other evidence, is assumed to be thirty days, and the proofs filed not 
later than July 16, 1929. For more than twelve months thereafter complainant 
withheld payments, enjoyed the use of the money after it was payable and which 
bears legal interest at 8 per cent. per annum, and then pays only the principal 
into court. 

[3] No insurer can thus secure interpleader and avoid liability for interest 
as damages for unreasonably withholding payment of money due. 

The provision against interest in the certificate contained imports none if 
the amount is paid promptly after proofs of death presented. 

[4, 5] Equity favors the diligent, not the slothful, and he who asks equity 
must do equity. 

Decree for defendants for $1,000, and legal interest from July 16, 1929, to 
decree filed, and costs. 


LINCOLN RESERVE LIFE INS. CO. v. FOWLER. 6 Div. 543. 
Supreme Court of Alabama. Oct. 30, 1930. 
Rehearing Denied Jan. 29, 1931. 

132 Southern Reporter 37. 


1. INSURANCE. 


In beneficiary’s action on life policy, defendant’s plea setting up defense of 
nonpaymert of first premium seld insufficient. 


Plea set out, in substance, provision of application that policy did not 
take effect unless first premium was paid, and that payment was re- 
ceipted in accordance with terms of insurer’s receipt therefor attached 
to application; that only designated executive officers of insurer could 
make, modify, or discharge contract, or waive any of insurer’s rights and 
requirements; and that first premium was never paid by insured, and 
insurer’s right to first premium was never waived by proper officers. 
(For other cases, see Insurance, Dec. Dig. § 640[2].) 

2. INSURANCE. 

Insurer’s defensive plea in beneficiary’s action on life policy, not averring 
that rules and regulations of insurer were condition precedent to delivery of 
policy held insufficient. 

Defensive plea averred existence of designated rules and regulations 
which were set out in its rate book, but did not aver that they were con- 
ditions precedent to delivery and that they were provisions of policy 
that were not complied with by insured. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 
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3. INSURANCE. 

In beneficiary’s action upon life policy, admitting policy after plaintiff had 
made out prima facie case jield not error. 

(For other cases, see Insurance, Dec. Dig. § 651[3].) 
6. INSURANCE. 

Promise by third person to pay premiums due under life policy, without more, 
would not amount to payment. 

(For other cases, see Insurance, Dec. Dig. § 186[1].) 
7. INSURANCE. 

Life policy introduced in evidence containing receipt for first premium held 
to make out prima facie case on issue of payment of first premium. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
8. INSURANCE. 

In beneficiary’s action upon life policy, question whether first premium was 
paid by insured, rendering policy effective, held for jury under evidence. 

Evidence tended to show that agent of insurer, whose duty it was to 

collect premiums and deliver policies, loaned insured the money and paid 


it to insurer for insured. Furthermore, policy introduced in evidence re- 
ceipted for first premium. 


(For other cases, see Insurance, Dec. Dig. § 668[8].) 
12. INSURANCE. 
Alleged statement by assured subsequent to application for life policy, to 
become part of policy, should have been embodied in amendment to application. 
(For other cases, see Insurance, Dec. Dig. § 151[2].) 


Appeal from Circuit Court, Jefferson County; Joe C. Hall, Judge. 

Action on a policy of life insurance by Lottie M. Fowler against the Lincoln 
Reserve Life Insurance Company. From a judgment for plaintiff, defendant 
appeals. 

Affirmed. 

Plea 5 avers that “under the rules and regulations of the defendant company, 
which are set out in its rate book, and to which the insured had notice, that he 
was required before issuance of the policy to have executed a personal health 
certificate and that this personal health certificate was left with him by the agent 
of the company, and that the insured never signed the same nor delivered after. 
signing the same to the defendant company. Wherefore the policy was without 
force and effect, as this requirement was never waived by the president, vice- 
president, secretary or treasurer of the defendant company.” 

Judge & Nesmith, of Birmingham, for appellant. 

Harsh & Harsh, of Birmingham, for appellee. 

Tuomas, J. 

The suit was upon a policy of life insurance, and resulted in judgment for 
plaintiff. 

[1] Plea 4, to which demurrer was sustained, set out, in substance, pro- 
visions of the application as a part of the policy, that the same shall not take 
effect unless “the first premium is paid” and the policy delivered during the 
lifetime and “good health” of assured; that said payment was required to be 
receipted only in “accordance with the terms of the company’s receipt therefor,” 
which is attached to the application and “contains the terms of the agreement 
under which said payment has been made, and is the only receipt the agent is 
authorized to give for such payment”; and that only the designated executive 
officers “can make, modify or discharge contracts or waive any of the company’s 
rights and requirements,” and that such acts cannot be done by the agent taking 
the application. The concluding averment of that plea (plea 4) is: “Defendant 
avers that the first premium was never paid by the insured, Alvin Robert Fowler, 
and that the company’s right and requirement to such first premium was never 
waived by the President, Vice-President, Secretary or Treasurer of the Com- 
pany.” 

Construing the pleading most strongly against the defendant, it was open 
to the construction that only the assured, and not another for him, may make 
or cause to be made the required payment. 
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The warranties or conditions precedent required, as assured being in good 
health when the policy was delivered, were discussed in Powell v. Prudential 
Insurance Co. of America, 153 Ala. 611, 45 So. 208, and Cherokee Life Insurance 
Co. v. Brannum, 203 Ala. 145, 82 So. 175. These decisions are without application 
to the ruling on plea 4 and to which demurrer was sustained without error. And 
for like reasons the sustaining of demurrer to pleas 7 and 9 was without error. 


[2] There was no error in sustaining demurrer to plea 5, in that it is averred 
that the “rules and regulations” in question and that were involved were “set 
out in its rate book,” and it is not averred that they were conditions precedent 
to delivery, and that they were policy provisions that were not complied with by 
the assured. Independent Life Ins. Co. of America v. Butler (Ala. Sup.) 129 
So. 466. 

The several rulings on demurrer to the other pleas may be treated as a group; 
demurrers being sustained to pleas 8 to 14, inclusive, and overruled as to plea 15. 
The facts as to delivery vel non, or while in good health and on payment of first 
premium, as required by the provisions of the policy, are sought to be set up in 
pleas 8 to 15, inclusive. Some of these questions were litigable under pleas 2, 
3, and 15, on which issues were joined; that is to say, pleas 2, 3, and 15 presented 
as questions of fact, whether the first premium was paid as required by the 
policy, whether there was a due delivery of the policy as required on application 
and while assured was in life and health. 


There was, however, an additional fact sought to be introduced by pleas 6, 
8, 11, 13, and 14, that the due delivery of the policy was conditioned, not alone 
on (1) payment of first premium, but also upon the further facts (2) that assured 
execute a certificate to the effect that he was in good health at the time of the 
delivery of the policy, and to (3) execute an amendment to his application for 
insurance, which amendment was attached to the policy and made a part thereof, 
And it is alleged that he failed in the three respects indicated, viz.: (1) Did 
not pay the first premium; (2) did not execute the health certificate;; and (3) 
did not sign the amendment to the application which was attached to the policy. 


The nature of the amendment to the application, attached to and made a 
part of the policy, is not stated in pleas 8, 11, 13, and 14. The statement thereof 
contained in plea 6 is as follows: “Defendant avers that the insured, Alvin 
Robert Fowler, represented to the agent of the company that the statements 
made by him in the application signed by him were untrue in certain respects, 
and that he desired to file another application or amend the application signed 
by him; that for the purpose of such amendment a paper was written amending 
the original application, that the insured never executed the said instrument, 
which instrument was executed in duplicate, and one of the copies thereof being 
attached to the policy, and to become a part thereof, and that the execution by 
the insured of this amendment to the application was never waived by the 
President, Vice-President, Secretary or Treasurer of the Defendant Company, 
nor did any of such officers of the Defendant Company modify the contract or 
insurance so as to waive the execution of said amendment to the application.” 


And plea 8 avers the failure of compliance with conditions precedent, as 
follows: “Defendant avers that the policy which is the basis of this suit was 
never delivered to the insured but that the possession of the same was turned 
over by an Agent of the Defendant Company to the wife of the insured who 
is the plaintiff herein and who was acting as the agent of the Defendant without 
prior agreement with the insured for the purpose of delivering such insurance 
policy to the insured and under the agreement to deliver it to him when the in- 
sured paid the first premium and ‘executed a health certificate certifying that 
he was in good health at the time of the delivery of the policy and also to’ ex- 
ecute an amendment to the application, which amendment was attached to the 
policy and made a part thereof and that the insured did not pay the first premium 
to the Defendant and did not ‘execute the Health Certificate’ and did not sign 
the amendment to the application which is attached to the policy.” 


These pleas allege that the insured was required before the delivery of the 
policy to make a proper application stating the facts deemed material and re- 
quired to execute the personal health certificate prepared and left with the policy, 
and, when these required conditions precedent were met, that he pay the first 















































































































































































































880 The Insurance Law Journal, Vol. 76 [May, 1931 








premium. These questions of defense were considered in Powell v. Prudential 
Ins. Co. of America and Cherokee Life Ins. Co. v. Brannum, supra. 

The whole question of payment of first premium, correction of application, 
and whether or not assured was in good health, was submitted by the court to 
the jury, and the return or verdict thereon was against the defendant and for the 
amount of the policy with legal interest. 

Plaintiff, Fowler, the beneficiary named in the policy, was a witness. She 
was asked: “Look at this policy of insurance I here hand you and state whether 
or not that policy was delivered to your husband during his lifetime, before his 
death, and while he was in good health?” 

And, against defendant’s objection, witness answered: “Yes.” 

[3] Further testifying, the witness Fowler said that the policy was delivered 
by Baker. Thereupon defendant objected to said answer on the ground that it 
called for the conclusion of the witness as to what constitutes delivery, and on 
the further ground that it did not show a condition precedent, payment of the 
first premium. The court overruled such objection, and the defendant then 
and there duly and legally excepted. Thereupon a photostatic copy of the 
policy was offered and admitted in evidence. There was no error in the intro- 
duction of the policy of insurance; the plaintiff had made out the prima facie 
case. National Life & Accident Ins. Co. v. Stewart, 219 Ala. 490, 122 So. 621. 

[4] The argument of counsel on the assignment of error No. 27 as to per- 
mitting the foregoing question to plaintiff Fowler is: “ * * * The question 
asked the witness as to whether the policy ‘was delivered’ calls for a conclusion 
of law on the part of the witness the objection was specifically raised. The 
first question for the jury to decide was whether the policy was delivered con- 
ditionally or absolutely, and the answer to this question being a conclusion on 
the part of the witness and invasive of the profits (province) of the jury.” 

In this action of the court we find no error. Birmingham & A. Ry. Co. v. 
Campbell, 203 Ala. 296, 298, 82 So. 546. It called for a statement of facts as to 
the delivery of the policy of insurance to the subject thereof, after which the 
witness was cross-examined, and she then explained to the jury the facts. Sov. 
Camp, W. O. W., v. Hoomes, 219 Ala. 560, 564, 122 So. 686. 

Defendant’s witness Baker’s testimony to show what “happened” between 
the assured’s brother (not wife) and defendant’s agent was beyond the present 
issues being tried. Moreover, the witness stated that assured’s wife or brother 
paid the premium to Aldridge, the agent accompanying witness, and the latter 
handed it over to witness; that he was not the superintendent of defendant com- 
pany at that time and did not so represent at the time, but was “an agent writing 
life insurance”; that he carried the money “to the office”; that, in the absence 
of the “health form to accompany the money,” he had to carry. it back to the 
beneficiary, and they did not “say anything to the officers of the company”; 
that writing policies and delivering them and collecting “the money for the 
premium in cash” were his duties. 

The questions, “You had no authority to waive the provisions of the policy 
that provide that the first premium must be paid?” and “Did you have authority 
to deliver policies and the Company accept a credit against you in payment of 
the first premium?” were denied on due objections of plaintiff. Did this call for 
conclusions of the witness to be drawn and answered by the verdict of the jury 
as material issues in the case? Miller v. Whittington, 202 Ala. 406, 410, 80 So. 
499: Councill v. Mayhew, 172 Ala. 295, 304, 305, 55 So. 314; Sovereign Camp, 
W. O. W., v. Hoomes, 219 Ala. 560, 563, 564, 122 So. 686. We will answer later. 

[5] Defendant sought to prove by its agent or servant Black that he had 
charge of the premium record and that of “Elvin Robert Fowler, insured”; that 
it was the official record of the company; that he was its custodian and was so 
at the time the policy in question was issued; and witness, after examination of 
that record, stated “over plaintiff’s objection that said record showed that the 
first premium on the policy had not been paid.” This was sufficient and within 
the rule of Sovereign Camp, W. O. W., v. Hoomes, supra, and authorized the 
introduction of that record in evidence; no objection was made thereto. 

When the whole of the general charge is considered, there was no error to 


the portions to which exceptions were reserved, as to the burden of proof under 
the respective pleadings. 
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[6-8] Aside from the foregoing, there is no dispute on the fact that the first 
premium was not paid by the assured. What of any one for him? Assuming 
that plaintiff's testimony was true, the promise by Baker to pay the premium, 
without more, would not amount to a payment. Manhattan Life Ins. Co. v. Here- 
ford, 172 Ala. 434, 55 So. 497; Powell v. Prudential Ins. Co. of America, 153 Ala. 
611, 45 So. 208; Cherokee Life Ins. Co. v. Brannum, 203 Ala. 145, 82 So. 175; 
Batson v. Fidelity Mutual Life Ins. Co., 155 Ala. 265, 46 So. 578, 130 Am. St. 
Rep. 21; Tomsecek v. Travelers’ Ins. Co., 113 Wis. 114, 88 N. W. 1013, 57 L. R. 
A. 455, 90 Am. St. Rep. 846. The evidence shows it to have been a part of 
Baker’s duties to collect premiums and deliver policies. In this case there are 
inferences in beneficiary Fowler's testimony that Baker “did loan him the money” 
and later told them “he had paid the company”; that they would pay him, as 
the company had nothing to do with it. The policy in evidence, receipted for 
the first premium, and as to that issue, made out a prima facie case; and defend- 
ant’s evidence tends to show the same was not paid to the company. Thus a 
jury question was presented. McMillan v. Aiken, 205 Ala. 35, 40, 88 So. 135. 

[9] The court overruled the objection of defendant to the question pro- 
pounded by plaintiff on cross-examination to witness Baker of his duties and 
employment with defendant, a “part was to collect premiums?” He had im- 
mediately theretofore testified “that he was writing life insurance for the 
Lincoln Reserve Life Insurance Company at that time and was collecting prem- 
iums and delivering policies most every day; that he was doing this as fast as 
he could and would like to do so every day, but that he didn’t ring the bell and 
‘hat was how he got implicated, following the works of the other fellow that 
rang the bell, and that writing policies and delivering them were all his duties 
with the Company.” This was a proper question, and was answered in the 
affirmative. 

[10, 11] The question by defendant to Baker, “You had no authority to waive 
the provisions of the policy that provide that the first premium must be paid?” 
was one of the material issues of fact, the extent of his authority, to be decided 
by the jury. It is true, where the instructions are verbal, the same may be shown 
by the evidence of the parties or their acts within the line and conduct of 
business. Roberts & Sons v. Williams, 198 Ala. 290, 73 So. 502. And the facts 
had been given to the jury. To the same effect was the sustaining of plaintiff’s 
objection to the question, “Did you have authority to deliver policies and the 
company accept a credit against you in payment of first premiums?” He was 
merely seeking to repeat what the witness had theretofore stated. In these rul- 
ings there was no error. 

We find no reversible error in the record, and the judgment of the circuit 
court is affirmed. 

Affirmed. 

On Rehearing. 


The trial was had on the general issue; plea 2 of nondelivery during good 
health and life of assured, and denial of payment of the first premium; and plea 
3 avers nonpayment of the first premium and that the policy was not uncondi- 
tionally delivered to assured during life and while in good health. Appellant 
had the benefit of the issue of payment vel non of the first premium, if not under 
the general issue, under plea 3; and the court in the oral charge fully instructed 
the jury on this issue 


[12] The other phase of pleas (pleas 6 and 8, for example) to which de-. 
murrers were sustained, was that the change suggested in the application was 
proposed by the assured and the true fact stated to the insurance company’s 
agent. Appellant’s plea did not set out what the alleged incorrect statement 
was or the amendment made; this should have been done if it was to be made 
. part of the policy to be binding on assured. Independent Life Ins. Co. v. But- 
ler, 221 Ala. 501, 129 So. 466. It is not averred that a subscription thereof was 
required to the amendment to be attached to the policy by the defendant, and in 
fact so attached. 

If the nature of the amendment made by insurer had been declared in the 
pleading, it would have appeared that the policy was reissued and delivered 
by defendant company with full knowledge of the fact in question. It could not 
have then been averred or insisted that there was any misrepresentation as to 
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any material fact, or any breach of warranty in reference to such fact, as to 
avoid the policy to which the application was required to be attached to become 
a part thereof. If the phase containing such averments be stripped of the 
alleged “amendment application” and “health certificate,” the features of these 
pleas would have been “nondelivery” and “nonpayment of first premium,” which 
latter defenses are fully embraced in the pleas to which demurrers were over- 
ruled. 

The feature of the group of pleas containing averments of the required 
“health certificate,” is that they fail to aver that the same was required before 
delivery by the terms of the policy, Independent Life Ins. Co. v. Butler, supra; 
and, as to the “amended application,” the feature of the pleas is that it affirma- 
tively appears that such amendment was attached to and redelivered by de- 
fendant with the policy to plaintiff’s husband, without the signature of assured. 
It is not averred in the pleas that execution of the amended application as at- 
tached to the policy was a condition precedent to the effectiveness of the policy. 

Moreover, an inspection of the policy shows that the nature of the amend- 
ment made was not such as to avoid the policy, and, for aught that appears in 
the pleas, the alleged amendment to the application was not as to a material 
fact or particular part thereof. The defendant introduced in evidence the facts 
sought to be set up in these pleas as to nonpayment of first premium, amend- 
ment of application, health certificate, and the court instructed the jury on de- 
livery or nondelivery of the policy. We find no reversible error. 

The application for rehearing is overruled. 

Anderson, C. J., and Sayre and Brown, JJ., concur. 

HUDDLESTON v. HOME LIFE INS. CO. OF NEW YORK. No. 75. 

Supreme Court of Arkansas. Jan. 12, 1931. 
34 Southwestern Reporter (2d) 221. 
1. INSURANCE. 

Beneficiaries, as well as assignee holding life policy as collateral, held 
“holders” of policy within statute relating to attorneys’ fees (Crawford & Moses’ 
Dig. § 6155). 

Crawford & Moses’ Dig. § 6155 provides that insurance company 
liable for loss and failing to pay amount of loss to holder of policy shall 

be liable for all reasonable attorneys’ fees for prosecution and collection 

of loss. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

2. INSURANCE. 

In action on life policy by assignee as collateral security, wherein beneficiaries 
intervened, attorneys’ fee was divided equally between plaintiff’s and interveners’ 
attorneys (Crawford & Moses’ Dig. § 6155). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Clay Chancery Court; A. §. Irby, Chancellor. 

Suit by the First National Bank of Corning against the Home Life Insurance 
Company of New York, in which Annie Hays and another intervened. From the 
decree so far as it divides attorney’s fees between attorney for plaintiff and attor- 
neys for interveners, M. P. Huddleston, attorney for plaintiff, appeals. 

Modified and affirmed. 

Huddleston & Hughes, of Paragould, for appellant. 
Oliver & Oliver, of Corning, for appellee. 

SMITH, J. 


This litigation arose upon the remand of the cause of the Home Life Insurance 
Co. of New York v. Masterson, 180 Ark. 170, 21 S. W. (2d) 414. As appears 
from the opinion in that case, separate suits were brought against an insurance 
company upon two insurance policies upon the life of Gilbert Hays, which were 
consolidated and tried together. One of these, a policy for $5,000, had been assign- 
ed to S. P. Blackwood, who, in turn, assigned it to the First National Bank as 
collateral security for an indebtedness which Blackwood owed the bank. The 
assignment to Blackwood was alleged to have been absolute, that to the bank as 
collateral, and the suit was brought in the name of the bank. 
The widow and minor child of the insured filed an intervention, in which they 
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alleged that the assignment to Blackwood was not absolute, but by way of collateral, 
and there was a prayer that the amount of the indebtedness which it secured be 
ascertained and paid out of the sum recovered on the policy and that the excess 
be paid to the interveners. An answer was filed to this intervention, and testimony 
was taken as to the character of the assignment and the extent of the indebtedness 
which it secured. The court found that the insured had assigned the $5,000 policy 
to Blackwood as collateral security, to secure a total indebtedness of $1,648.86, which 
sum was ordered to be paid the bank, and that the balance due on the policy, 
amounting to $3,848.64, with interest, should be paid the insured’s administrator 
for the benefit of his estate. 

The decree of the trial court, holding the insurance company liable on the 
$5,000 policy, was affirmed by us, but the other policy sued on was held void as a 
wagering contract, and the decree in the consolidated cases was reversed and re- 
manded, “with directions to render a decree in accordance with the views of this 
opinion, and not inconsistent with the principles of equity.” 

Upon the remand of the cause the suit on the policy which had been held to be 
a wagering contract was dismissed, and judgment was rendered on the other—the 
$5,000 policy—for the amount thereof with interest, as in the original decree. The 
court fixed an attorney’s fee of 20 per cent. of the total recovery, making a fee of 
$1,103.50, and ordered $773.55 of this amount to be paid the attorneys for the inter- 
veners and the balance, $329.95, to be paid the attorney for the plaintiff bank, and 
the attorney for the bank has appealed. 

Upon filing the intervention, the interveners, unasked, made common cause with 
the plaintiff in that suit in the assertion of the liability of the insurance company, 
and the interveners filed separate briefs on the appeal to this court. The right of 
the interveners to share in the recovery was one of the questions involved on the 
appeal, and was only disposed of finally in our opinion affirming the holding of the 
chancellor that the policy had been assigned as collateral only. 

The question involved on this appeal is, therefore, the proper division of the 
attorney’s fee. This fee was assessed under the authority of section 6155, Craw- 
ford & Moses’ Dig., which provides that: “In all cases where loss occurs, and the 
* * * insurance company liable therefor shall fail to pay the same within the time 
specified in the policy, after demand made therefor, such company shall be liable 
to pay the holder of such policy, * * * all reasonable attorneys’ fees for the pro- 
secution and collection of said loss. * * *” 

[1] It is the insistence of the appellant attorney that his client, the bank, was 
the holder of the policy within the meaning of the statute quoted, and that the 
fee should not have been divided, but should all have been ordered paid to his 
client for his benefit. 

We think, however, that this is not the proper construction of the word 
“holder,” as employed in the statute which we have quoted. The word has refer- 
ence, not to custody, but to beneficial ownership, and the holder is the person, or 
persons, who, having the right to sue, have exercised that right successfully. En- 
twistle v. Travelers’ Ins. Co., 202 Pa. 141, 51 A. 759. 

The interveners were therefore holders of the policy, as well as the bank, 
because they had a beneficial interest in the policy, which they enforced by their 
intervention. 

[2] WwW e said, in the case of Mutual Life Ins. Co. of N. Y. v. Owen, 111 Ark. 
554, 164 S. W. 720, that it was the purpose of this statute to permit the plaintiff 
to procure the services of a competent attorney, or firm of attorneys, and that the 
statute did not contemplate the employment of two attorneys, or two firms of 
attorneys; in other words, that there should be a single fee, and the insurance 
company would not be required to pay two attorneys. That was a case in which 
two attorneys, not otherwise associated, prosecuted a suit on a policy to a successful 
conclusion, and we held that the fee should be fixed as if only one attorney, or 
one firm of attorneys, had been employed. Here, there was but one fee, and the 
question for decision is: How shall it be divided? 

The court assessed the fee at 20 per cent. of the sum recovered, and divided it 
between the attorneys in proportion to the amounts recovered by their respective 
clients. 

We have concluded that, in the absence of any agreement between the attor- 
neys as to the division of the fee, it is more consonant with the statute as construed 
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in the Owen Case, supra, and with the principles of equity to divide this single 
fee of 20 per cent, equally between the two attorneys, and the decree of the lower 
court will be modified accordingly and, as thus modified, will be affirmed. 


THE MACCAPEES v. GANN. No. 97. 
Supreme Court of Arkansas. Jan. 19, 1931. 
34 Southwestern Reporter (2d) 456. 
1. INSURANCE. 

Whether statement in application was representation or warranty seld im- 
material, evidence showing insurer’s agent was advised insured had consulted 
physician. 

Undisputed proof showed that, while agent of insurer, in answer to 
request in application to name all diseases or injuries for which appli- 
cant had consulted physician for five years, wrote “None,” this was not 
insured’s answer, but that insured told agent about being injured from 
lifting piano, and that insured thought that hemorrhage then occurring 
did not amount to anything. 

(For other cases, sce Insurance, Dec. Dig. § 724[2].) 

Zz. INSURANCE. 

Notwithstanding arswer in application, when insured told insurer’s physi- 
cians he thought ailment amounted to nothing, physician was put on notice of 
existence of ailment. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

3. INSURANCE. 

“Warranty” is in nature of condition precedent, must appear on face of 
policy, and cannot be created or extended by construction. 

(For other cases, see Insurance, Dec. Dig. § 723[1].) 

4. INSURANCE. 

All reasonable doubts, whether statements inserted or referred to in policy 
are warranties or representations, should be resolved in insured’s favor. 

(For other cases, see Insurance, Dec. Dig. § 723[1].) 

5. INSURANCE. 

Refusing instruction, in action on benefit certificate, that application, medical 
examination, and by-laws create contract sued on sield proper. 

\ sufficient reason for refusing to give instruction was that by- 
laws made articles of incorporation part of contract, and these were 
omitted from requested instruction. Moreover, it was made perfectly 
clear to jury what contract was. 

(For other cases, see Insurance, Dec. Dig. § 826[1].) 

6. INSURANCE. 

Evidence showed there was no intentionally false statement in application 
for benefit certificate, and insurer’s agent and physician were put on inquiry 
and could have learned facts. 

(For other cases, see Insurance, Dec. Dig. § 819[2, 3].) 

Appeal from Circuit Court, Cross County; W. W. Bandy, Judge. 

Suit by Garland Gann against The Maccabees. From a judgment in favor 
of plaintiff, defendant appeals. 

Affirmed. . 

Ogan & Shaver, of Wynne, for appellant. 

Giles Dearing, of Wynne, for appellee. 

Meuarry, J. 

This suit was begun by appellee to recover on two benefit certificates of 
$1,000 each issued on December 1, 1928, and April 1, 1929, upon the life of Opal 
Gann, and payable to appellee as husband of said Opal Gann. Opal Gann died on 
the 24th day of May, 1929, and prior to her death she had paid the assessments 
due upon said certificates which amounted to the sum of $13.80. The appellant 
filed answer, in which it admitted the allegations of the complaint, but alleged 
that certain answers in the application of Opal Gann were warranties and were 
untrue 
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One of the questions was No. 52, and was as follows: “Q. Name all diseases 
or injuries for which you have consulted a physician for five years. A. None.” 

The appellant alleged that the said Opal Gann signed and certified to said 
application in the following words: 

No. 66. “I hereby certify that I have carefully reviewed the answers to the 
above questions and warrant and agree that they are written as stated by me and 
are true in every particular”; that in the application for membership and for the 
second certificate the said Opal Gann, in answer to question No. 76 in said second 
application, stated as follows: 

Q. No. 76: “I hereby certify that I have carefully reviewed the answers to 
the foregoing questions, 39 to 74 inclusive, and I warrant and agree that they are 
written as stated by me and are true in every particular and that they supplement 
answers made upon my original and former examination or examinations in the 
Maccabees.” 

\ppellant further alleged that said applicant, Opal Gann, agreed to conform to 
the by-laws, rules, and usages of appellant’s society then in force or thereafter 
enacted, and the articles of association and laws of the Maccabees in force at her 
death, together with her application and medical examination and certificate of 
membership, shall form the basis and constitute her contract for beneficiary 
membership in the Maccabees; that any untrue statement or answer, or any 
concealment of facts in said application, would forfeit the rights of herself and 
beneficiary to benefits and privileges from appellant; that the said Opal Gann, 
in the application, when asked the question No. 52, “Q. Name all diseases or 
injuries for which you have consulted a physician within five years,” answered, 
“None.” 

\ppellant states that these answers or statements were false and untrue, and 

it the appellant relied upon the truthfulness of them, that they were warranties, 
and that the benefit certificate sued on never did go in force and effect, but was void. 

\ppellee filed a reply to this answer denying the allegations as to the warran- 


\ppellant defended on the ground that the policies were void. It contends 
the answers to the questions above set forth were warranties and were false. 
calls attention to, and relies on the case of Providence Life Assurance Society 
. gree os 58 Ark. 528, 25 S. W. 835, 836. 

ypellant quotes from that case as follows: “As a general rule, a warranty is 
a ‘iio ition expressly set out, or by inference incorporated, in the policy, whereby 
the assured agrees ‘that certain facts relating to the risk are or shall be true, or 

certain acts relating to the same subject have been or shall be done.’ 

The court in that case, however, also said in speaking of warranties and re- 
presentations: “When made to the insurer at or before the contract is entered 
into, they form a basis upon which the risks proposed to be assumed can be esti- 
mated. They operate as the inducement to the contract. Unlike a false warranty, 
they will not invalidate the contract because they are untrue, unless they are 
material to the risks, and need only be substantially true. They render the policy 
void on the ground of fraud, ‘while a noncompliance with a warranty operates as 
express breach of the contract.’ * * * All reasonable doubts as to whether they be 
warranties or not should be resolved in favor of the assured.” 

Appellant next calls attention to Metropolitan Life Ins. Co. v. Johnson, 105 
Ark. 101, 150 S. W. 393, 395. In this case the court said: “The questions propound- 
ed in the application, as set out in the statement of facts, call for answers founded 
on the knowledge or belief of the applicant, and in such cases a misrepresentation 
or mission to answer will not avoid the policy unless willfully or knowingly made 
with an attempt to deceive.” 


The answers in that case were somewhat like those in this case, and the declara- 
tion of the applicant at the close was very similar to the answers and declaration in 
the instant case. It was stated in the application: “Every answer must be true or 


the policy will be void.” 


_ Next case relied on - appellant jis Brotherhood of American Yeomen v. 
Fordham, 120 Ark. 605, 180 S. W. 206, 208. In that case the court said: 
“In the beneficiary certificate before us it was agreed that the answers made to 


the medical examiner should be warranties, and that any false or untrue statement 
or answer should operate to forfeit the rights of the beneficiary. 
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“The evidence is undisputed that the insured had a severe attack of typhoid 
fever in the latter part of 1905, and that disease of the heart and other diseases 
often result therefrom. The court therefore should have directed a verdict in 
favor of the insurance association.” 

The appellant next quotes from and relies on Bankers’ Reserve Life Co. y. 
Crowley, 171 Ark. 135, 284 S. W. 4, 6. It quotes as follows: “A noncompliance with 
a warranty operates as an express breach of the contract of insurance, while 
representations render the policy void on the ground of fraud.” 

Immediately following this statement in the opinion is the following: 
“The questions propounded in the application as set out above call for 
answers founded on the knowledge or belief of the applicant, and a misrepresenta- 
tion or omission will not avoid the policy unless willfully or knowingly made 
with an intent to deceive. * * * 


“In Mutual Aid Union v. Blacknall, 129 Ark. 450, 196 S. W. 792, it was held 
that knowledge affecting the rights of the insured, which comes to the agent of 
the insurance company while he is performing the duties of his agency in receiving 
applications for insurance and deliviery policies, becomes the knowledge of the 
company; and the insurance company is bound thereby, where the agent who 
solicited the business was charged with the duty of asking the applicant questions 
concerning his physical condition.” 

[1,2] In the instant case the question as to whether the insured had consulted 
a physician or physicians was not asked; the question was, “Name all diseases or 
injuries for which you have consulted a physician within five years,” and the 
answer written by the agent of the company was, “None.” 

The undisputed proof shows that this was not the answer, but that both Gann 
and Mrs. Gann told the agent about being injured from lifting a piano. The 
agent of the company himself says, when asked what answer Gann gave him: “As 
well as I remember he advised me that she had not had any disease or accident, 
but he mentioned the fact that at one time, the date of which I do not recall, as 
he stated to me, she assisted in moving a piano. And after assisting in that work 
she had a hemorrhage, but he said it did not-amount to anything, as he recalls,” 
and so he wrote in reply to the question, “None.” 

He was then asked: “Did he tell you whether or not there was a doctor to treat 
her or consult her for that injury or illness?” He answered: “I think maybe he 
did.” 

Then, he testified, they went to see Mrs. Gann, and he said she made about 
the same answers that Gann did and told him of this incident, and the witness 
said: “Well Dr. Lipsey will have to review this and he can fill in as he thinks 
best,” and he just let the word remain there subject to Dr. Lipsey’s changing. 

Whether the answers were representations or warranties is immaterial in this 
case,, because the evidence shows that the agent of the insurance company was 
advised that she had consulted a doctor about injury and hemorrhage. It is true 
that one doctor for the insurance company testified that she had tuberculosis and 


consulted him. This evidence, however, is contradicted by other witnesses and by 
the circumstances. 


false 


Then the physician representing the company examined Mrs. Gann privately, 
and had an opportunity to ascertain her condition, and he says there was no one 
present when he made the examination, and he said that Mrs. Gann told him that 
she had not been treated for anything that amounted to anything, nothing worth 
mentioning, and he does not remember whether she told him she had consulted 
a physician or not. But, when the insured stated to the doctor that she did not 
think her ailments amounted to anything, that statement in itself was sufficient to 
put him on notice that she had ailments, but that in her opinion they did not amount 
to anything. If the company wanted to know, or he wanted to know, what the 
ailments were, he should have inquired. This doctor also said at the time that he 
examined her: “She was apparently the perfection of health.” 

Notwithstanding the assured was in excellent health at the time of the applica- 
tion, and notwithstanding the fact that the company’s physician examined her and 
was advised that she had some ailments, but that she did not think they amounted 
to anything, still the company seeks to avoid the policy by undertaking to enforce 
strictly the rule, harsh and unfair as it is, that, if the answers were not literally 





true, recovery cannot be had, regardless of the good faith of the applicant. 
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[3,4] A warranty is in the nature of a condition precedent; it must appear on 
the face of the policy; it cannot be created or extended by construction. 

“The practical operation of such literal warranties is so often harsh and un- 
fair that courts require their existence to be evidenced clearly and unequivocally, 
and are not inclined to allow it to rest upon a mere verbal interpretation where a 
reasonable construction of a contract as a whole will authorize a different meaning. 
All reasonable doubts as to whether statements inserted in or referred to in an 
insurance policy are warranties or representations should be resolved in favor 
of the insured.” Modern Woodmen of America v. Whitaker, 173 Ark. 921, 293 
S. W. 1045, 1050. 

The difference between warranties and representations is discussed at length in 
the case of Modern Woodmen of America v. Whitaker, supra,, and it is unneces- 
sary to discuss it further here. The principles announced in that case are applic- 
able here. 

For the reasons given above, instruction No. 2, objected to by appellant,, was 
not erroneous. The appellee would have been entitled to recover in this case, 
however, if the answers to the questions had been warranties. 

[5,6] Appellant also insists that the court erred in its failure to give the fol- 
lowing instruction, requested by it: “you are told, gentlemen, as a matter of law 
and policy, the application for insurance, the medical examination, the by-laws of 
the association, altogether create the contract sued on in this case.” 

A sufficient reason for refusing to give this instruction is that the by-laws 
make the articles of incorporation a part of the contract, and these were omitted 
from the requested instruction. 

In addition to this, it as made perfectly clear to the jury what the contract was. 
Instruction No. 3, requested by defendant, was properly refused. Certainly there 
is no evidence that the beneficiary had knowledge that the policies were procured 
through false warranties. All the proof shows that there was no intentional false 
statement, and that both the agent and physician who made the examination were 
in possession of facts from which they could have learned, if they had made in- 
quiry, everything that they now claim that they did not know. 

We find no reversible error in the case and the judgment of the circuit court 
is affirmed. 


CANTWELL v. GAGE (GAGE, Intervener). Civ. 7649. 


District Court of Appeal, First District, Division 1, California. Jan. 20, 1931. 
295 Pacific Reporter 375. 
1. INSURANCE. 


Evidence showed that, under note or contract sued on, life insurance premium 
was payable only on condition that well then being drilled would produce oil, which 
failed to occur, precluding recovery. 

Note or contract in question provided for payment of premium at 
designated times “after the first well comes in,” with provision that, if 
well should come in for less than stated quantity of barrels, amount of 
policy should be reduced, and evidence disclosed that, although maker of 
note or contract was ultimately successful in finding oil after he drilled 
a third well, he did not intend, when promising to take out life insurance 
to drill more than one well. 


(For other cases, see Insurance, Dec. Dig. § 188[2].) 


Appeal from Superior Court, Les Angeles County; Emmet H. Wilson, Judge. 

Action by Thomas F. Cantwell against Arthur G. Gage, wherein Marie B. 
Gage intervened. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Mitchell, Silberberg & Davis and Peery Price, all of Los Angeles, for appell- 
ant and intervener. 

Rohe & Freston and Ralph E. Lewis, all of Los Angeles, for respondent. 

2am &.. 5. 

Action to recover a premium on a life insurance policy. 

The basis of the action is an instrument in writing denominated by the parties 
as a promissory note. The instrument called the note reads as follows: 
“$3277.50 December 20, 1922 

“As endorsed hereon after date, for value received, I promise to pay to the 
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order of myself Three Thousand Two Hundred Seventy-seven 50/100 Dollars with 
interest at the rate of six per cent. per annum from date until paid.” 

On the back thereof appears the following indorsement: 

“Payable 25% on the first day of the month on the succeeding thirty days 
after the first well comes in on the Howland and Hopkins Strip at Santa Fe 
Springs Oil Field. Payable in cash 75% on the succeeding 60 days thereafter. 
If however the well should come in for less than 1,000 barrels settled after thirty 
days, policy to be reduced to $50,000.00 and first $50,000.00 to be cancelled out on 
monthly term rate of company. 

“TSigned] Arthur G. Gage.” 

As indicated from the foregoing, Gage was engaged in the business of 
drilling for oil. Plaintiff was an insurance agent. The agreement was given in 
payment of a full year’s premium upon a life insurance policy. This policy in- 
sured appellant’s life for the sum of $100,000 in favor of his wife, and was is- 
sued on November 29, 1922. The agreement sued upon was made in favor of 
respondent, agent, for the reason he had paid the insurance company the net 
amount of the premium, less his commission. Nothing having been paid by Gage 
upon the contract, action was brought by plaintiff to recover the full amount due 
thereon. Judgment went in favor of plaintiff, and defendant appeals. 

[1] It was appellant’s contention at the trial that the instrument sued on 
was payable upon the condition that the first well which was being drilled upon 
the property at the time the contract was made should produce oil. The trial 
court found in substance that it was not true that payment depended pon the 
happening of this condition. There is no evidence whatever in the record to 
sustain this conclusion. The evidence shows that defendant, Gage, had an inter- 
est in the lands mentioned in the instrument sued upon. He contemplated drilling a 
well on the property, and had confidence that it would be a good producer. 
The property is situated in the Santa Fé Springs district. Plaintiff on many 
occasions had attempted to sell defendant life insurance, but had met with no 
success. Finally, unbeknown to defendant, and upon his own initiative, plain- 
tiff caused the insurance company he represented to issue defendant a policy 
subject to his approval. Upon the policy being issued, plaintiff called upon de- 
fendant, and again solicited him to procure insurance, and at the same time 
informed him of the arrangement he had made with the company. Defendant 
then told plaintiff that he knew it would be a good thing for his family, and, if 
the well he was drilling came in, as he believed it would, he would be very glad 
to take the policy. He informed plaintiff that the well he was drilling ought to 
be completed in about three months. Plaintiff, according to his own testimony, 
replied: “All right; three months is not so far ahead, and I will take a chance 
with you on that basis.” Thereupon the instrument sued on was prevared by 
plaintiff and signed by defendant. Defendant proceeded with his drilling op- 
erations upon the well, but it produced no oil, and was subsequently abandoned, 
and plaintiff was so notified. Some time thereafter, defendant made arrange- 
ments to and did drill a second well, with the same result. A third well was then 
sunk, and this well has been producing about one hundred barrels a day since 
the latter part of 1923. 

The finding of the trial court that it was not true that the instrument sued 
upon was payable upon the happening of the condition that the first well then 
drilling on the property should come in is indefinite. The record, however, dis- 
closes that the trial court was of the opinion that there was no ambiguity in the 
instrument, and that the language referred to any well that might be first 
brought in. It also appears that the court was of the further opinion that, if no 
well was ever brought in, nevertheless defendant would be responsible for pay- 
ment within a reasonable time. Either conclusion finds no support in the record. 
The instrument itself and all the evidence and surrounding circumstances neg- 
ative any such determination. There is no cvidence in the record to show that, at 
the time the agreement was entered into, defendant ever contemplated the dig- 
ging of any other well. He had great confidence that the first well would come 
in and be a large producer. He was also of the opinion that it would be brought 
in in about three months, and the parties contracted for payment accordingly. 
[2] The evidence also shows that, if the well which was being drilled when 
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the contract was made failed to come in, defendant would be unable to take the 
policy; that plaintiff understood this condition, and agreed, in such event, that 
it was to be canceled. All of the evidence and the surrounding circumstances 
show conclusively that the contract was payable only upon the condition that 
the well which was being drilled at the time the agreement was made should 
come in, and that such contingency never happened. The bringing in of this 
particular well was a condition precedent to the right of plaintiff to recover. As 
he expressed it, he took his chance. Having done so, he should be made to abide 
the result. It is elementary that, where a promise is conditional, it is incum- 
bent on a plaintiff to allege and prove that the condition has been complied with 
before he can recover. Van Buskirk v. Kuhns, 164 Cal. 472, 129 P. 587, 44 L. R. 
A. (N. S.) 710, Ann. Cas. 1914B, 932. Here plaintiff has utterly failed to make 
such proof. 

The judgment is reversed. 

We concur: Knight, J.; Cashin, J. 

METROPOLITAN LIFE INS. CO. v. SCARBORO. No. 20781. 

Court of Appeals of Georgia, Division No. 1. Dec. 18, 1930. 
Rehearing Denied Jan. 14, 1931. 
156 Southeastern Reporter 726. 
1. INSURANCE. 

Default judgment /icld properly sustained under showing that defendant 
failed or neglected to employ counsel in due time and that further delay re- 
sulted from misunderstanding between counsel (Acts 1905, p. 352; Civ. Code 
1910. § 5656). 

Syllabus by the Court. 

The judge of the City Court of Savannah did not err in denying the 
defendant’s motion to vacate the entry of default, or in sustaining the 
plaintiff’s motion to strike the defendant’s pleadings. 

(For other cases, see Insurance, Dec. Dig. § 672.) 

& JURE. 

Where plaintiff sued for liquidated damages and defendant was in default, 
court did not err in denying defendant right to strike jury and proceeding with 
trial before twelve jurors (Civ. Code 1910, § 5662; Laws 1910, p. 203; Pen. Code 
1910, §§ 854, 857, 758). 

Syllabus by the Court. 

The court did not err in denying the defendant the right to strike a 
jury and proceeding with the trial of the case before a panel of twelve 
jurors. 

(For other cases, see Jury, Dec. Dig. § 6.) 

3. INSURANCE. 

Beneficiary suing for amount of life policy held properly permitted to testi- 
fy that all premiums due had been paid. 

Svllabus by the Court. 

The court did not err in allowing the plaintiff to testify that all pre- 
miums due on the policy of insurance had been paid. 

(For other cases, see Insurance, Dec. Dig. § 65414.) 

4. INSURANCE. 

In suit on life policy against insurer in default, court properly refused to 

allow insurer to introduce evidence impeaching plaintiff’s testimony. 
Syllabus by the Court. 

The court did not err in refusing to allow the defendant to introduce 
evidence to impeach the testimony of the plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 672.) 

5. INSURANCE. 

Action to recover amount of life policy held action for liquidated sum; in 
action on life policy against insurer in default, court properly refused to allow in- 
surer to introduce evidence to show recovery was not for liquidated sum. 

Syllabus by the Court. 
The court properly held that the action was for the recovery of a liqui- 
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dated sum, and properly denied the defendant th eright to introduce evi- 
dence to prove the contrary. 

(For other cases, see Insurance, Dec. Dig. § 672.) 
6. INSURANCE. 

Where insurer sued on life policy was in default in pleadings, court properly 
denied insurer’s counsel right to argue case to jury. 

Syllabus by the Court. 
The court did not err in denying counsel for the defendant the right to 
argue the case to the jury. 

(For other cases, see Insurance, Dec. Dig. § 672.) 

7. INSURANCE. 
Testimony by beneficiary to payment of all premiums due on life policy sup- 
ported directed verdict for beneficiary. 
Syllabus by the Court. 
The court properly directed a verdict and properly overruled the gen- 
eral grounds of the motion for a new trial. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Error from City Court of Savannah; John Rourke, Jr., Judge. 

Suit by Thelma Scarboro against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Wm. L. Clay, of Savannah, for plaintiff in error. 

S. M. Grayson and H. Mercer Jordan, both of Savannah, for defendant in 
error. 

LukgE, J. 

Thelma Scarboro, as the beneficiary under a life insurance policy, instituted 
in the city court of Savannah a suit against Metropolitan Life Insurance Com- 
pany for $500, returnable to the January term, 1930. On January 6, the first day 
of the term, the case was called, and, no demurrer, plea, or answer being filed, 
“In default” was entered on the court docket. On January 13, 1930, the docket 
of cases in default was called, and there was yet no appearance on behalf of the 
defendant. In the afternoon of the latter day, with the consent of the presiding 
judge, the defendant filed an answer, and, at the same term of court, on January 
30, the defendant filed a demurrer to the plaintiff’s petition and an amendment 
to its answer. At the March term, the demurrer was withdrawn, and the plain- 
tiff filed a motion to dismiss the defendant’s answer, on the ground that it was 
filed too late; the defendant filed an answer to the latter motion, and on March 
21 the court sustained the plaintiff's motion to dismiss, struck the defendant's 
pleadings, and denied the motion to vacate the default. Subsequently at the March 
term the case came on for trial, and, after the introduction of plaintiff’s testimony, 


the jury, by direction of the court, returned a verdict against the defendant for 
$500 and costs. 


[1] Defendant’s exceptions pendente lite, as well as its main bill of excep- 
tions, assign error upon the action of the court in striking the defendant’s plead- 
ings and refusing to open the default. From the brief filed in defendant’s behalf 
we understand its contention to be that, having paid all costs, having filed a meri- 
torious defense, and having announced readiness to proceed with the trial, after 
the opening of the second or trial term of the court, its motion to vacate the de- 
fault should have been sustained. It is urged that the provisions of the Act of 
1905 (p. 352) relating to the city court of Savannah were thus complied with, and 
that it was error for the trial judge to refuse to open the default upon the ground 
that “the law so required, and that he had no discretionary power.” The only 
provisions of the act applicable to such a case are those in section 2, which provide 
that “after the expiration of the term at which said default was entered, the said 
judges may open said default upon the same terms and conditions as may judges 
of the superior courts of this State.” What is the statute governing judges of 
the superior courts in such a case? Section 5656 of the Civil Code 1910 reads: 
“At the trial term the judge in his discretion, upon payment of costs, may allow 
the default to be opened for providential cause preventing the filing of a plea, 
or for excusable neglect, or where the judge, from all of the facts, shall determine 
that a proper case has been made for the default to be opened on terms to be 
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fixed by the court. In order to allow the default to be thus opened, the showing 
shall’be made under oath, shall set up a meritorious defense, shall offer to plead 
instanter, and announce ready to proceed with the trial.” In this case it does 
not appear that any “providential cause” intervened to prevent the defendant from 
filing its plea. All that can be gathered from the defendant’s showing of the facts 
under oath is that it failed or neglected to employ and instruct its counsel in due 
time; and that some further delay resulted from a misunderstanding growing out 
of conversations between counsel. But these facts are not deemed sufficient to 
warrant any interference by the court. Martin v. Shields, 144 Ga. 179, 86 S. E. 
538. But, the defendant says, the judge erred in ruling that “he had no discre- 
tionary power” in the premises. The statute referred to seems clearly to indicate 
that the right to exercise his discretionary power to open a default at the trial 
term does not arise until after the judge shall have determined, from the facts 
shown under oath, that a proper case has been made for the default to be opened. 
It is only then, and not until then that he may exercise his discretion. Ingalls v. 
Lamar, 115 Ga. 296, 41 S. E. 573. It is clear in this case that, not only did the 
defendant fail to make any showing of facts that could be entertained by the 
court, but to have opened the default upon that showing would have constituted 
an abuse of that discretion, and therefore reversible error. Fitzgerald v. Ferran, 
158 Ga. 755, 124 S. E. 530. 

[2] Error assigned in the defendant’s motion for a new trial is the denial by 
the trial court of any opportunity for the defendant to participate in the selection 
of a jury from a regular panel of twenty-four, a panel of but twelve jurors hav- 
ing been called and put upon the defendant to try the case. In support of this 
contention sections 854, 857, and 858 of the Penal Code of 1910, expressly made 
applicable to civil cases, and the case of Davis v. Wimberly, 86, Ga. 46, 12 S. E. 
208, are cited. Of course, the right to participate in the selection of the jury in 
all cases to which the statutes are applicable is not to be denied to the defendant. 
But the determination of the question of the defendant’s right to strike a jury in 
this case seems to turn upon another question, namely, whether or not the present 
action is one for unliquidated or liquidated damages. In Davis v. Wimberly, supra, 
an entirely different situation was involved. In the instant case the amount of 
the recovery, if any, to which plaintiff is entitled is fixed and certain. It definitely 
appears from the terms of the contract itself, and is therefore in our opinion, a 
liquidated one. The Civil Code 1910, § 5662, provides: “In all cases, except actions 
for unliquidated damages and suits on unconditional contracts in writing, in the 
several courts of this State, where the writ of process has been served, as the law 
directs, on the defendant, and there is no defense made by the party sued, either 
in person or by attorney, at time the case is submitted for trial, the case shall be 
considered in default, and the plaintiff shall be permitted to take a verdict as if 
each and every item and paragraph were proved by testimony.” There is no sug- 
gestion in the record before us in this case that the defendant was not served as 
the law directs. It certainly does appear that the case was in default, and, as a 
consequence, that no defense was interposed. It is pointed out by defendant’s 
counsel that the act of 1910 (Ga. L. 1910, p. 203) provides that, in case of default, 
if the default be not opened in the manner prescribed, “the plaintiff may proceed 
ex parte and establish his demand, upon the proof thereof.” It appears from this 
provision that, while proof of the plaintiff’s demand is required, nevertheless the 
proceeding in such a case is ex parte. It is difficult for us to perceive how the 
proceedings could be ex parte if, as contended for in this case, the defendant were 
permitted in any measure to contest the plaintiff's demand. In view of the statu- 
tory provisions referred to, we cannot see that the trial court erred in denying 
the defendant the right to strike a jury in the case. 

[3-6] We come now to the remaining assignments of error which deal with 
the manner in which the trial was conducted; the denial of the alleged right of 
the defendant to impeach the plaintiff’s testimony in her own behalf; the denial of 
defendant’s alleged right to introduce evidence to prove what amount, if any, 
could be recovered as unliquidated damages; the denial of the alleged right of 
counsel for the defendant to present an argument to the jury; and the alleged 
insufficiency of the evidence to support the verdict and judgment rendered in 
favor of the plaintiff. 

As to the first of this series of assignments of error, we are of the opinion 











































































































892 The Insurance Law Journal, Vol. 76 [May, 1931 






that the defendant was barred by default in this case from introducing any evi- 
dence at all in his behalf, for any purpose, as has hereinbefore been indicated. 
And, as also pointed out, we are not in agreement with the contention of the de- 
fendant that the claim involved in the suit was an unliquidated one. All that the 
plaintiff sought to recover was the amount of the policy. The petition contains 
nothing on the subject of unearned premium—though even that, in our view, 
would not have altered the nature of the demand. But be that as it may, we do 
not understand that the defendant, in any case, should be heard to complain that 
the plaintiff refrained from insisting upon the recovery of some portion of her 
claim, and that therefor the defendant should have been permitted to supply the 
necessary proof thereof. So far as the matter of argument was concerned, since 
there was no fact in dispute before the jury—no contest to be decided—there 
was nothing left open for argument. 

[7] Finally comes the question of the alleged insufficiency of the evidence to 
support the judgment. It may be conceded that the plaintiff’s testimony in her 
own behalf, as urged by the defendant’s counsel, must be construed most strongly 
against her, and that upon her cross-examination her testimony appears to be 
somewhat contradictory. She testified upon her examination in chief that “all the 
premiums were paid. We had to pay twice a year on the policy. That was paid.” 
But upon her cross-examination her testimony seems to be less satisfactory. Yet 
upon her redirect examination she repeats: “We paid all premiums until he died.” 
The receipts for the premium payments do not seem to have been produced, though 
in one place in the testimony a notice to produce them is alluded to. All things 
considered, however, the uncontradicted evidence seems to support her claim. 

Upon the foregoing considerations the judgment of the city court of Savannah 
must be sustained. 

Judgment affirmed. 
sroyles, C. J., and Bloodworth, J., concur. 


LAMB v. LIBERTY LIFE INS. CO. No. 29725. 

Supreme Court of Kansas. Feb. 7, 1931. 

295 Pacific Reporter 698. 
1. INSURANCE. 

Litigants are entitled to have jury fairly answer important special fact 
questions based on issues and competent evidence and duly submitted; failure 
to require jury to make complete and candid answers to important special ques- 
tions based on issues and competent evidence is reversible error. 

Syllabus by the Court. 

Litigants are entitled to have the jury fairly answer important spe- 
cial questions of fact based upon the issues of the case which were duly 
submitted by the court, and upon which competent evidence was pro- 
duced, and the failure of the court to require the jury to make complete 
and candid answers is reversible error. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

2. INSURANCE. 

Answering “undetermined” to special questions on issue whether accident 

causing death was within accident policy held evasion of jurors’ duty. 


Syllabus by the Court. 

Several answers returned by the jury of “undetermined” are held to 
be evasions of the bounden duty of the jury to fairly determine ques- 
tions of fact duly submitted. 

(For other cases, see Insurance, Dec. Dig. § 670.) 


Appeal from District Court, Crawford County, Division No. 1; L. M. Resler, 
Judge. 


Action by Fern Lamb against the Liberty Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 


Reversed and remanded for new trial. 
See, also, 129 Kan. 234, 282 P. 699. 


Stephen H. Allen, Otis S. Allen and George S. Allen, all of Topeka, for 
appellant. 
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Thos. D. Winter, of Girard, and E. W. Patterson, of Pittsburg, for appellee. 

Jounston, C. J. 

This case involves the liability of the Liberty Life Insurance Company to 
Fern Lamb upon an accident policy issued to her husband, Alonzo Lamb, who 
was accidentally killed in a collision at a street intersection while driving an au- 
tomobile. Plaintiff was named as beneficiary in the policy, and in this action 
she procured a judgment for $1,000 against defendant, from which it appeals. 

The policy contained a provision that it did not cover any loss resulting 
from the performance of the duties of a mechanic in repairing, overhauling, or 
testing an automobile. There was no dispute in the evidence as to the issuance 
of the policy or as to the death of Lamb caused by the collision, but the con- 
tention of defendant was that he was a mechanic, and at the time of his death 
was performing the duties of a mechanic in testing the automobile, and there- 
fore was not within the conditions of the policy. Another defense urged was 
that at the time of the accident Lamb was driving at a speed which was in 
violation of an ordinance offered in evidence, prohibiting the operation of an 
automobile within the city at a ereater speed than 12 miles per hour and at a 
crossing and intersection a speed not exceeding 6 miles per hour, and that by 
virtue of these violations he was within the exception named in the policy. 
First, there is a contention that the court erred in failing to require the jury 
to answer special questions in accordance with the testimony. Under the plead- 
ings, the questions asked related to an important issue in the case. Abundant 
evidence was produced on that issue at the trial upon which the jury could and 
should have answered and determined the questions asked. The questions and 
answers follow: 

“1. At what rate of speed was Lamb’s car going at the time of the collision? 
Ans. Undetermined. 

“2. At what rate of speed was Lamb’s car going when it crossed the inter- 
section of Ozark and St. John streets at the time of the collision? Ans. 
Undetermined. 

“3. At what rate of speed was Lamb’s car traveling when at the highest 
rate of speed at which it traveled on Ozark street toward St. John Street prior 
to the accident? Ans. Undetermined. 

“4. Was Lamb driving with the cut-out of his car open? Ans. Yes. 

“5. Was Lamb driving the car in which he was riding at the time he was 
killed? Ans. Yes. 

“6. What was Lamb’s purpose in driving the car at the time he was killed? 
Ans. Undetermined.” 

There had been a previous trial of this case which resulted in a verdict for 
plaintiff, and in an appeal the judgment was reversed upon the ground that the 
court erred in not requiring the jury to make proper answers to special ques- 
tions based on evidence that had been presented. Lamb v. Liberty Life Ins. 
Co., 129 Kan. 234, 282 P. 699. 


{1, 2] On the last trial, there was a like defect in the procedure. As to 
speed, there was direct evidence by an eyewitness who was standing near the 
place of the accident, which was, in substance, that Lamb approached the cross- 
ing at a speed of 25 miles an hour, that he slowed down at the crossing to a 
speed of about 12 miles to 15 miles per hour. He also said that he noticed a 
big yellow car occupied by tourists approaching the crossing from the west, and 
he stated that it seemed to him the yellow car could not be slowed down enough 
to avoid a collision with Lamb’s car in the middle of the intersection, and that 
Lamb then tried to go around the yellow car, but he failed, and the left front 
wheel of the yellow car hit the left hind wheel of Lamb’s car. A woman was 
crossing the street about the time of the collision, and said that she saw the 
car from the west was traveling at a high rate of speed and did not slow up at 
the crossing. She did not notice the direction that Lamb’s car was coming, and 
gave no estimate of the speed of his car. There was evidence before the jury 
as to the position and condition of the cars immediately after the collision which 
had some bearing on the speed they were going at the time of the collision. 

As to the employment of Lamb and whether he was a mechanic testing the 
car when the accident occurred, there was testimony by the owner of the garage 
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that Lamb was not employed as a mechanic, but simply as a general man around 
a garage. No testimony is found showing that he was testing the car at the 
time of the accident. The absence of that testimony would be to the disadvantage 
of the one upon whom rested the burden of proof in that respect, and pre- 
sumably a proper instruction on the subject was given. It appears that a man 
named Williams had applied to the owner of the garage for the use of a car 
to go to a point 104 miles distant to take some articles to his daughter. When 
Williams came to the garage, Lamb was under the car and doing something to it. 
Afterwards he filled the gas tank, and asked Williams to step in and take a 
ride, and Williams did so, and was in the back seat, but Lamb did not state 
the purpose of the ride, nor did Williams notice the car coming from the west, 
and did not know that a collision was imminent until it happened. The car had 
not yet been turned over to Williams for his use, and Lamb said nothing to him 
to the effect that he wanted to test the car out. 

In view of the fact that there was competent evidence upon each of the 
questions which the jury answered “undetermined” no reason is seen why de- 
finite answers were not given. The questions were within the issues of the 
case. The court had approved and submitted them to the jury, with the direction 
to make findings thereon. They were important in determining whether or not 
there had been violations of the speed law which precluded a recovery on the 
policy. Competent evidence was given upon the questions. The defendant had 
a right to have the questions submitted to, and answered by, the jury. Wichita 
& W. Railroad Co. v. Fechheimer, 36 Kan. 45, 12 P. 362. See, also, Lamb v. 
Liberty Life Ins. Co., supra. The jury were called to determine these and other 
important questions of fact, and were under a bounden- obligation to answer 
them. The jury cannot be permitted to evade that duty by coming in with a 
statement of “undetermined.” Their answers simply reported to the court that 
they had not determined vital questions of fact which it was their duty to de- 
termine, and upon which there was evidence to make a determination one way 
or the other. It is suggested that the jury may not have believed the testimony 
that was offered on the subjects, but that is no excuse for abdicating their func- 
tions as jurors and leave the questions undetermined. It is also suggested that 
some of the evidence on the questions was conflicting, but it was the function of 
the jury to settle the conflicts by direct and candid answers. Until these ques- 
tions are fairly determined, the case cannot be decided, and, not being determined, 
the error is not cured by the general verdict. 

The record shows that, when the jury came in with the questions unanswer- 
ed, the defendant moved the court to require the jury to answer the questions 
upon the evidence produced. After polling the jury and asking each of them if 
that was his verdict and answers to the special questions, each juror replied in 
the affirmative, and thereupon the court denied the motion and discharged the 
jury. It was the plain duty of the court to have sent the jury back for further 
consideration of the special questions with the instruction to determine the 
questions of which they had washed their hands and left undetermined. 


For the failure to do so, the judgment is reversed, and the cause remanded 
for a new trial. 


ENGLAND v. FIRST NAT. LIFE INS. CO. No. 13434. 
Court of Appeals of Louisiana. Orleans. Feb. 16, 1931. 
132 Southern Reporter 522. 
1, INSURANCE. 
Beneficiary introducing life policy made out prima facie case, in view of in- 
surer’s admission respecting issuance of policy. 

Petition alleged that policies were issued by defendant and all premiums 
had been paid and policies were in full force and effect, and that on death 
of insured proper proof of death was filed, all of which allegations were 
admitted by insurer in answer which specially pleaded that only one-half 
of face value of policies were due under condition of policy relating to 
death of insured from certain enumerated diseases. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 








Life] England vy. First National Life Ins. Co. 895 


3, INSURANCE. 

Insurer’s special defense that only one-half of face value of policies were 

payable under condition of policies must fail in absence of evidence supporting it. 
Insurer admitting that policies were issued and premiums paid, and that 
policies were in full force and effect on death of insured, specially pleaded 
that only one-half of face value of policies was due under condition of 
policy limiting liability in case of death from enumerated diseases therein. 

However, insurer, after beneficiary introduced policies in evidence and rest- 

ed case, closed its case without offering any evidence in support of special 

defense. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

Janvier, J., dissenting. 

Appeal from First’City Court of New Orleans; Wm. V. Seeber, Judge. 

Suit by Eliza England against First National Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

\ffirmed. 

Frank Norman, of New Orlecns, for appellant. 

Chas. J. Mundy, of New Orleans, for appellee. 

Hiceins, J. 

Plaintiff, as beneficiary, brings this suit to recover the sum of $268, the aggre- 
gate face value of two policies of industrial life insurance in which her daughter, 
Lillie England, was insured. 

The petition alleged that the policies were issued by the defendant; that all 
premiums had been paid; that the policies were in full force and effect, and that 
upon the death of the insured proper proof of death was filed with the defendant. 

The defendant answered admitting these allegations, but specially pleaded that 
only one-half of the face value of the policies was due or $134 (which amount 
was deposited in the registry of the court) under condition No. 9 of the policies 
which reads as follows: “Or if the Insured should die from Heart Disease, Tu- 
berculosis, Chronic Bronchitis, Cancer, Bright’s Disease, Liver Trouble, Pellagra, 
or any chronic disease contracted within twelve months from date of policy, only 
one-half the sum otherwise provided for under this policy will be payable.” 


The record shows that on the trial of the case counsel for the plaintiff offer- 
ed in evidence the two insurance policies marking them P-1 and P-2, and rested 
his case. The defendant, without offering any evidence whatsoever, closed its 
case. There was judgment as prayed for, and defendant has appealed. 

[1] There can be no doubt that the plaintiff made out a prima facie case ir 
view of the defendant’s admissions. 


In support of the special defense that the deceased had died of tuberculosis 
contracted within one year from the date of the policies, and that, therefore, only 
one-half of the value of the policies was due, the defendant relies upon a printed 
form entitled “Claimant’s Statement,” the blank portions of which are filled in 
in ink and which purports to have been signed by Lillie England subsequent to 
her death and burial. 

[2] The record shows that this document was never introduced in evidence 
by counsel for either party, and its presence in the record is only explained by 
the statement of counsel for the defendant in his argument at the bar that the 
document was bradded to one of the policies at the time it was offered in evidence. 
Counsel for the plaintiff denied that he had offered the document in evidence and 
stated that he had no recollection of it being bradded to one of the policies (P-1) 
at the time that it was offered. He is borne out in this statement by the steno- 
graphic report which shows that only the policy was introduced in evidence, no 
reference being made whatever to this document. No agreement either verbal or 
in writing has been entered into by counsel that would permit consideration of 
this paper as evidence by this court; consequently, under long-established juris- 
prudence, its mere presence in the record is not sufficient to make it a part of the 
transcript. O. K. Realty Co. v. Juliani, 1 La. App. 1; Jacobs Bros. v. Bel, 1 La. 
App. 14; Wilkin-Hale State Bank v. Tucker, 148 La. 980, 88 So. 239; Bilich v. 
Mathe, 149 La. 484, 89 So. 628; Broussard v. Rosenblum, 5 La. App. 249. 

[3] It would logically follow that the special eau must fail in the ab- 
sence of evidence to support it. But, even if the document had been offered in 
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evidence, we are of the opinion that it has no probative value. We first note 
that the document purports to have been signed by Lillie England, the ins ured, 
subsequent to her death. It states the cause of her death to be “acute pulmonary, 

that the deceased quit work “1 year”; and that the deceased first consulted ; 

physician concerning her last illness “1 year.” 

The record shows that defendant caused a subpoena duces tecum to be issued 
ealling for the Orleans Anti-Tuberculosis League clinical report concerning Lillie 
England, and also summoned as witnesses Dr. G. S. Brown, medical director of 
the clinic, and Drs. J. A. Barnes and T. G. Wiltz, but the clinical report was not 
introduced and the doctors did not testify. 


There being no evidence in the record to establish the special defense, it must 
fail. 


For the reasons assigned, the judgment is affirmed. - 
Affirmed. 


Janvier, J. (dissenting). 

In my opinion the facts shown on the document entitled “Claimant’s State- 
ment” entirely defeat “Claimant’s” suit. 

The document is physically in the record and is marked “P-1” and, as I re- 

call, plaintiff's counsel in oral argument finally admitted that he “must have” pro- 
a and offered the document, though he stated that he had no recollection of 
having done so. 

It is very evident that defendant’s counsel relied for his defense entirely on 
this document because he did not even place in evidence any proof of his own, 
though it is evident from the names of the witnesses summoned and from the 
character of documents called for in the subpcena duces tecum that there was 
available considerable proof. 

If there is any dispute as to whether a document is offered in evidence, and 
if one of the parties relied on that document (particularly where it is conceded 
that it was produced by the adversary), then justice requires that the matter be 
remanded for ascertainment of the truth as to how the document found its place 
in the record. 

I do not believe that the authorities cited by my associates to the effect that 
we may not consider documents unless offered in evidence are in any way applic- 
able here, because here there is a dispute as to whether the document is in evi- 
dence and the facts indicate that it was probably offered by the party who now 
seeks to have it excluded from consideration. The question is not what shall be 
done with documents not offered, but what shall be done with documents present 
where there is a dispute as to who offered them. I believe the matter should be 
remanded gr ascertainment of the truth. 

Nor do I agree with my associates that the document would have no proba- 
tive value, even if properly in the record. 

It should be borne in mind that the document, according to defendant’s counsel 
and according to my recollection as to what was said orally by plaintiff’s counsel, 
was produced and filed by plaintiff, and that, therefore, any errors or uncertainties 
therein should be construed and interpreted against plaintiff. 

There is one error easily explainable and there are two possible uncertainties 
which, if interpreted against plaintiff, would defeat her suit. 

The error lies in the fact that the name of the deceased is given in the blank 
provided for the signature of the claimant. Claimant is an ignorant negress and 
apparently through this ignorance caused deceased’s name to be signed as claimant 
instead of her own. But can she take advantage now of her own error in this 
regard and now be heard ;to say that because she caused a wrong name to be 
signed the document in all other respects cannot be used against her? I think not. 

The uncertainties result from the following answers contained in the said 
statement: 


“Q. On what date did deceased first consult any physician for last illness? 
A. 1 year. 
“Q. Cause of death? Give full particulars. A. Acute pulmonary.” 


The first answer, to wit, “1 year,” in my opinion shows that the deceased con- 
tracted the disease from which she died one year before her death. The answer 
“acute pulmonary” ‘means to the ordinary layman “tuberculosis” and thus an in- 
terpretation of these two answers made by claimant herself shows that the de- 
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ceased died from tuberculosis contracted one year prior to death and thus within 
the period during which the policy provides for only one-half payment. But, if 
these statements are ambiguous, they were made by plaintiff and should be inter- 
preted against her. ; : 

One fact stands out clearly, and that is that the truth is that, if the policy 
provision be legally enforceable, then the death occurred from a cause and within 
the time which would make only one-half of the policy due, and since the uncer- 
tainties, if there are any, result from the action of claimant herself, the matter 
should be remanded for ascertainment of the true facts, and defendant should not 
be condemned because it relies on a statement prepared and filed by plaintiff. 

I respectfully dissent. 


BROWN v. PEOPLE’S INDUSTRIAL LIFE INS. CO. No. 13485. 
Court of Appeal of Louisiana. Orleans. Feb. 2, 1931. 
132 Southern Reporter 241. 
INSURANCE. 

Insurer’s conditional acceptance of overdue premiums on lapsed industrial 
life policy veld not waiver of right to effect reinstatement by affirmative action 
only. 

Policy provided, in substance, that reinstatement after lapse for 
nonpayment of premiums might be effected only by presenting policy to 
company for affirmative action. Beneficiary made payments of premiums 
after insured had entered hospital practically in a dying  condi- 
tion, but without disclosing such fact. Insurer accepted premiums sub- 
ject to right to refuse reinstatement. No custom was established to 
effect that reinstatement of lapsed policy resulted from insurer’s mere 
acceptance of premiums. 

(For other cases, sce Insurance, Dec. Dig. § 365[1].) 

Appeal from First City Court of New Orleans; Val. J. Stentz, Judge. 

Suit by Mary Bell Brown against the People’s Industrial Life Insurance 
Company. From a judgment dismissing suit, plaintiff appeals. 

Affirmed. 

Chas. J. Mundy, of New Orleans, for appellant. 

Frank S. Normann, of New Orleans, for appellee. 

Janvier, J. 

Plaintiff was named beneficiary in a policy of industrial life insurance issued 
by defendant company on the life of William King. 

A certain William King died in the Charity Hospital in New Orleans on 
April 4, 1928, in which institution he had been placed on April 2, 1928, suffer- 
ing from diseases of infinite variety, which were later catalogued as follows: 
“Broncho-Pneumonia Chr. Myocarditis & Nephritis-Auricular Fibrillation Ar- 
terio-Sclerosis-Syphilis.” 

_ Defendant insurance company refused to pay to the beneficiary the proceeds 
of the policy ($265) and this suit resulted. 

Defendant resists payment on the following grounds: 

i ga that the identity of the beneficiary: has not been sufficiently estab- 
isned. 

Second, that the identity of the deceased has not been made certain. 

Third, that no proper proof of death has been submitted in accordance with 
the policy requirements. 

Fourth, that prior to the death of the said King the policy had lapsed be- 
cause of nonpayment of premium for four consecutive weeks. 

Fifth, that, when the overdue premiums were finally paid, they were ac- 
cepted by defendant’s collector subject to the right of the company to refuse 
to reinstate the policy, and that at that time the insured was already in the 
hospital, suffering from ailments as a result of which he died two days later, 
and that the policy was never reinstated. 

The defenses that the identities of the claimant and of the insured have not 
been established and that no proper proof of death has been submitted have, 
apparently, been abandoned, and defendant now pitches its entire defense on 
the contentions that, at the time of the death, no reinstatement of the policy had 
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been effected, and that, when the overdue payments were made, they were ac- 
cepted conditionally and without knowledge of the fact that the insured was 
in a dying condition. 

Plaintiff concedes that, prior to the death of King, the insured, the premiums 
had been seven weeks in arrears, and also that, under the terms of the policy, 
failure to pay installments for four consecutive weeks effects a lapse thereof, 
and also that, after such a lapse, the policy provides that reinstatement may be 
effected only by presenting the policy to the company for affirmative action and 
for placing thereon a stamp showing that reinstatement has been agreed to. 
But plaintiff contends that these policy conditions have been waived because 
of the alleged fact that on certain prior occasions the company accepted pay- 
ment and permitted reinstatement without such affirmative action and without 
the placing on the policy of the stamp. 

The trial court rendered judgment dismissing plaintiff’s suit. 

The law with reference to waiver by an insurance company of its right to 
insist that reinstatement shall not be effected, except by affirmative action on 
its part, has been discussed by us on several occasions, notably in Bush vy. Lib- 
erty Industrial Life Ins. Co., 130 So. 839, in which case we held that a company 
of this kind may establish a custom which will lead an insured or a beneficiary 
to believe that the strict requirements of the policy will not be insisted upon. 
We believe, however, that the principle announced in the Bush Case is not ap- 
plicable to the situation which confronts us here because the evidence shows that 
in the instant case no custom such as is contended for by plaintiff was estab- 
lished. It is true that apparently on one prior occasion the company had ac- 
cepted premiums after a lapse. But, even if it be conceded that to accept pre- 
miums on one occasion without requiring formal compliance with the policy re- 
quirements establishes a custom, nevertheless we feel that, even though the 
premiums were accepted in the instance now under consideration, the evidence 
establishes that the beneficiary who made the payments was told that they were 
accepted subject to the company’s right to refuse reinstatement. Thus the 
situation presented rather resembles that which this court had before it in the 
matter of Embert v. Sovereign Camp, Woodmen of the World, 2 La. App. 140, 
in which case we held that, where the overdue premium was received after the 
policy had lapsed, it did not effect a reinstatement of the policy because it was 
accepted tentatively and on condition that the company should have the right 
to refuse reinstatement. 

A reading of the evidence in this case makes possible no other conclusion 
than that this policy had lapsed, and that, after the insured was attacked by the 
disease which proved fatal, payments of the premiums were tendered, without 
any statement showing that the insured was at that time in anything but good 
physical condition. The premiums were received after the insured entered the 
hospital, practically in a dying condition. The insurance company had no 
knowledge of his condition and did not affirmatively or finally agree to rein- 
statement and had not established a custom of reinstatement by mere acceptance 
of premiums. 

The judgment appealed from is affirmed. 

Affirmed. 

Westerfield, J., absent and takes no part. 

Hugh C. Cage, Judge of Civil District Court, Parish of Orleans, and Judge 
ad hoc, participating. 


BOGACKI v. GREAT-WEST LIFE ASSUR. CO. et al. No. 116. 
Supreme Court of Michigan. Jan. 23, 1931. 
234 Northwestern Reporter 865. 
1. INSURANCE. 

Under policy and statute, insurer could not contest policy on ground bene- 
ficiary had no insurable interest after expiration of period of contestability (Comp. 
Laws Supp. 1922, § 9100(147). 

The policy contained a provision that it should be incontestable af- 
ter one year from date of issuance except for nonpayment of premium. 

Comp. Laws Supp. 1922, § 9100(147), provides that a policy of life insur- 
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ance issued in state should be incontestable after two years from its 

date, except for nonpayment of premium and except for violations of 

conditions of policy relating to naval and military services in time of 
war. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INSURANCE. 

Under policy and statute, insurer could not contest policy, on ground insured 
could not make contract, after expiration of period of contestability (Comp. Laws 
Supp. 1922, § 9100(147). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from Circuit Court, Wayne County, in Chancery; Ernest A. O’Brien, 
Judge. 

Suit by Gertrude Bogacki, administratrix of Stanley Bogacki, deceased, 
against the Great-West Life Assurance Company and Charles Elson, in which 
the defendants filed cross-bill. From a decree for the Great-West Life Assur- 
ance Company, Charles Elson apneals. 

Reversed and decree entered for appellant. 

Argued before the Entire Bench. 

Joseph B. Beckenstein, of Detroit (Wm. Henry Gallagher and John Sklar, 
both of Detroit, of counsel), for appellant. 

Walters, Carmichael & Head, of Detroit, for appellee Great-West Life As- 
sur. Co. 

Wiest, J. 

The Great-West Life Assurance Company, on December 14, 1922, upon his 
application, issued to Stanley Bogacki a life insurance policy for $15,000, with 
Charles Elson “co-partner,” beneficiary. The policy contained the following pro- 
vision : 

“Incontestability. This policy shall be incontestable after one year from 
date of issue except for non-payment of premiums.” 

The statute in force at that time provided: 

“No policy of life insurance shall be issued in this state, unless the same 
shall contain the following provisions: * * * 

“Third, A provision that the policy shall constitute the entire contract be- 
tween the parties and shall be incontestable after two years from its date, ex- 
cept for non-payment of premium and except for violations of the conditions 
of the policy relating to naval and military services in time of war.” 1922 Supp., 
Comp. Laws, § 9100 (147). 

Bogacki died February 26, 1925. Premiums were paid by Elson to the time 
of the death of Bogacki. Plaintiff, as adminstratrix of the estate of Bogacki, 
filed the bill herein to obtain the insurance, making Elson, the beneficiary, and 
the insurance company defendants. Elson, by cross-bill, sought decree in ac- 
cordance with the provisions of the policy, and set up the incontestability pro- 
vision. The insurance company, by cross-bill asserted that the policy was void 
because Bogacki was under guardianship as a spendthrift and could not make a 
lawful contract of partnership or of life insurance in 1922, averred that no part- 
nership relation existed between Elson and Bogacki at any time, that Elson was 
the moving party and payer of the premiums on the policy, and that Elson did 
not have an insurable interest in the life of Bogacki. 

The insurance company contends that: 

“The incontestable clause does not bar the appellee assurance company from 
the benefit of the defense that the policy was not a contract of insurance but 
was a gambling or wagering contract, contrary to public policy, and not affected 
by the statute.” 

In the circuit court the bill of plaintiff and the cross-bill of Elson were dis- 
missed, and under the cross-bill of the insurance company, the policy was ad- 
judged void and the premiums paid awarded the insurance company as damages. 
Elson appealed. 

[1, 2] At the threshold of the case we must decide whether the insurance 
company, under the statute and the incontestability clause in the policy, can 
urge the invalidity of the contract after the expiration of the statutory period. 





900 The Insurance Law Journal, Vol. 76 [May, 1931 


Counsel for the insurance company tacitly admit that the only defense js 
that the contract of insurance was a gamble or wager and a violation of public 
policy, and therefore is not barred by the statute. It is urged that the statute 
must be strictly construed and as not taking away such a defense. 

The statute condones no fraud; it merely operates in the nature of a statute 
of limitations. The law tolerates no fraud, yet frequently permits time to operate 
as a bar to its assertion. The shade between actual fraud and a violation of 
public policy in life insurance contract relations is not so pronounced as to jus- 
tify application of the statute to the one and not to the other. The statute car- 
ries the only permissible exceptions to its bar, and its construction falls within 
the rule that the inclusion of an exception excludes everything else. The term 
“incontestable” covers all grounds of contest not specifically excepted. The in- 
vocation of.public policy by the insurance company, in order to have relief from 
its contract of insurance, is a contest the statute requires to be made within a 
designated period and not to be urged thereafter. Insurance contracts have 
radically departed from common law conception of public policy. If the contract 
conflicts with modern morals or contravenes the established interests of society 
then it violated public policy. The same may be said, however, of actual fraud. 
The application and the policy disclosed no violation of public policy. The con- 
test is upon extrinsic facts. 

We think the true rule is found in Wright v. Mutual Benefit Life Ass’n of 
America, 118 N. Y. 237, 23 N. E. 186, 6 L. R. A. 731, 16 Am. St. Rep. 749. In 
that case: 

“The defendant also offered to show that the beneficiary, Houghton, had no 
insurable interest in the life of the insured; in short, that it was a speculative 
and fraudulent scheme, devised and practiced by Houghton to secure an ad- 
vantage to himself upon the life of Wright, which must soon terminate from 
the diseases he was then afflicted with.” 

The court stated, in sustaining the exclusion of such offer, the following: 

“It is to be presumed that the defendant had some purpose when it offered 
to the insured a contract containing the stipulation, and that the stipulation it- 
self had some meaning. * * * 

“It. is not a stipulation absolute to waive all defenses, and to ‘condone fraud.’ 
On the contrary, it recognizes fraud and all other defenses, but it provides ample 
time and opportunity within which they may be, but beyond which they may not 
be, established. It is in the nature of, and serves a similar purpose, as statutes 
of limitations and repose, the wisdom of which is apparent to all reasonable 
minds. It is exemplified in the statute giving a certain period after the dis- 
covery of a fraud in which to apply for redress on account of it, and in the law 
requiring prompt application after its discovery, if one would be relieved from a 
contract infected with fraud. The parties to a contract may provide for a shorter 
limitation thereon than that fixed by law, and such an agreement is in accord 
with the policy of statutes of that character. 

“* * * While fraud is obnoxious, and should justly vitiate all contracts, the 
courts should exercise care that fraud and imposition should not be successful in 
annulling an agreement to the effect that if cause be not found and charged 
within a reasonable and specific time, establishing the invalidity of the contract 
of insurance, it should thereafter be treated as valid.” 

See also Cooley’s Briefs on Insurance (2d Ed.) vol. 5, p. 4501. 

In Harrison v. Provident Relief Ass’n, 141 Va. 659, 674, 126 S. E. 696, 701, 
40 A. L. R. 616, it was stated: 

“And finally it is said that to permit a recovery in this case would be against 
public policy. If this were ever true, it is not now; our statute (section 4228 of 
the Code), in sympathy with the current of general law, declares that such con- 
tests shall no longer be tolerated after a reasonable time for full investigation 
has passed without protest. 

“This and kindred laws are wise statutes of limitation. Insurance compan- 
ies should not be permitted with shut eyes to receive in silence the profits of 
their contracts, and to grow articulate only when called upon to pay.” 

In Midland Nat. Bank v. Dakota Life Ins. Co., 277 U. S. 346, 48 S. Ct. 532, 
533, 72 L. Ed. 911, the court did no more than to state: 
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“Whether if such evidence had been offered it should have been excluded 
because of the provisions of the North Dakota statutes making policies incon- 
testable after two years, or for other reasons (compare Finnie v. Walker [C. C. 
A, ] 257 F. 698 [5 A. L. R. 831]), we have no occasion to consider.” 

In Powell v. Mutual Life Ins. Co., 313 Ill. 161, 144 N. E. 825, 827, 36 A. L. R. 
1239, the question we are now considering was not involved, but the court did let 
fall the following remark: 

“This clause amounts to an agreement between the insurer and the insured 
that after the expiration of such period the company shall be estopped from 
contesting the policy or setting up any defense, except such as may be reserved 
therein or such as is allowed on the ground of public policy.” 

Our statute no longer leaves it to an agreement of the parties, but spe- 
cifically requires that it be in the policy. Public policy, at the best, is somewhat 
nebulous; is subject to legislative regulation and, whatever may be said in opin- 
ions about the right to contest on the ground of public policy, where the in- 
contestability clause was merely by agreement, has no applicability in case the 
Legislature has made such a provision a part of the contract. We therefore get 
no help from Clement v. Ins. Co., 101 Tenn. 22, 46 S. W. 561, 42 L. R. A. 247, 
70 Am. St. Rep. 650; Bromley’s Adm’r v. Washington Life Ins. Co., 122 Ky. 
402, 92 S. W. 17,5 L. R. A. (N. S.) 747, 121 Am. St. Rep. 467, 12 Ann. Cas. 685. 

In Anctil v. Manufacturers’ Life Ins. Co., 24 App. Cases (1899) 604, the 
Privy Council, in reviewing the decision of the Supreme Court of Canada (28 
Can. S. C. 103), stated that the parties could not by agreement defeat the gen- 
eral principles of public policy. 

The incontestability statute of this state expresses public policy on the sub- 
ject and, after the lapse of two years, contest is limited to the exceptions stated 
in the statute. 

The decree in the circuit is reversed, and a decree will be entered here dis- 
missing the plaintiff’s bill and the cross-bill of defendant insurance company and 
granting the relief prayed in the cross-bill of defendant Elson. Defendant Elson 
will recover costs against the Great-West Life Assurance Company. 

Butzel, C. J., and Clark, McDonald, Potter, Sharpe, North, and Fead, JJ., 


concur. 


COOK et al. v. PRUDENTIAL INS. CO. OF AMERICA et al. No. 28266. 
Supreme Court of Minnesota. Feb. 13, 1931. 
235 Northwestern Reporter 9. 


INSURANCE. 

Plaintiffs claiming damage through fraud perpetrated by insured could not 
reach proceeds of life policies secured without fraud before plaintiffs were injured. 
Syllabus by the Court. 

Life insurance policies taken out by insured were not, considering 
his earnings, unreasonable or immoderate in amount. In securing such 
policies, with his wife named therein as beneficiary, there was no intention 
to defraud creditors, nor were they defrauded thereby. After the policies 
were in force for various lengths of time, insured sold certain false and 
forged notes to plaintiffs, who by this action sought to impress the pro- 
ceeds of the policies (insured having died) to the extent of the amount 
lost by them because of the fraud perpetrated. Under the facts recited in 
the opinion, judgment was properly ordered for defendants. 

(For other cases, see Insurance, Dec. Dig. § 590.) 


Appeal from District Court, St. Louis County; E. J. Kenny, Judge. 

Action by M. S. Cook and A. N. Cook, doing business as the Cook Invest- 
ment Company, against the Prudential Insurance Company of America and another 
Judgment was ordered for defendants, and, from an order denying their motion 
for a new trial, plaintiffs appeal. ‘ 

Affirmed. 

Theo. Hollister and Lathers & Hoag, all of Duluth, for appellants. 

Crassweller & Crassweller, of Duluth, for appellee Prudential Ins. Co. 

Samuel J. Levy, of Minneapolis, for appellee Mae Mann. 

Hiton, J. 
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Plaintiffs, a partnership, appeal from an order denying their motion for 
new trial. 

This is an action (1) to have the proceeds of certain life insurance policies 
upon the life of Morris Mann, with defendant Mae Mann, his wife, named therein 
as beneficiary, declared the property of and payable to plaintiffs to the extent of 
$1,962, with interest from the 10th day of April, 1928; (2) for the recovery by 
plaintiffs of a judgment against defendants ordering and directing that said por- 
tion of the proceeds be paid to them. The case was tried to the court without a 
jury. Judgment was ordered in favor of defendants. 

The findings of fact are here summarized. Morris Mann of Duluth, Minn. 
on August 28, 1924, became the agent of defendant Prudential Insurance Company 
of America, hereinafter referred to as the “company,” for the sale of life insur- 
ance on a commission. ‘This relationship continued until his death by suicide on 
May 24, 1928. During the last half of 1926 the commissions paid him amounted 
to $1,939.87; during the year of 1927, $6,568.24; and from January Ist until his 
death, $741.65. In addition to these earnings during 1927, he received $300 as ex- 
pense money and $125 for the first five months of 1928; there was also paid to 
the representative of his estate the sum of $643.60 as deferred commissions. Com- 
missions paid to him during 1925 and the first half of 1926 are not disclosed by 
the evidence. 

During the time of his employment certain life insurance policies were taken 
out by him in the company, as follows: One on June 30, 1925, $5,000; one on De- 
cember 1, 1925, $4,000 (group insurance); two on January 11, 1927, $6,000 each; 
one on December 20, 1927, $10,000. Some of these policies had special provisions 
covering accidental death and total disability. During the time the policies were 
in force, quarterly premiums were paid on each, except the second one, on which 
monthly premiums were paid. 

The total of premiums paid during a year on the first four policies amounted 
to $237.20. On the fifth policy, which had only run a few months, the annual 
payments for a year would have amounted to $169.60. Because the $10,000 policy 
contained a provision that if the assured committed suicide within one year after 
issuance, it should be void, the company disclaimed liability, hut did settle the 
claim thereon for $3,000. 

Each of the $6,000 policies provided that upon the death of assured the face 
thereof should be paid in 60 monthly installments of $100 each. Mann and his 
wife had one child. Mann reserved in each of the policies the right to change 
the beneficiary. Mae Mann paid none of the premiums; a tabulated statement of 
the checks with dates and amounts drawn by Mann on his bank account in pay- 
ment of the premiums appears in the amended findings. 

After taking out the insurance above referred to, and between February 11 
and April 10, 1928, Mann sold, transferred, and indorsed to plaintiffs what pur- 
ported to be nine promissory notes payable to his order, the face value of which 
amounted to $1,962.40. These notes were discounted 5 per cent., and the actual 
payment made Mann therefore was $1,857.60. All of said notes were false and 
forged, but not known by plaintiffs to be such; they believing them to be genuine 
By means of such note transaction, Mann defrauded plaintiffs of the amount 
paid him with interest thereon. No part thereof has been repaid to plaintiffs. 
On all of the dates on which said forged notes were purchased by plaintiffs, Mann 
was and at all times thereafter until his death remained insolvent. 

At and after the time of the transfer and sale by him of said forged notes, 
Mann stated to plaintiffs that he was carrying certain insurance on his life which 
would be payable on his death to his estate, which statement was false, but plain- 
tiffs did not rely thereon in purchasing said forged notes, and were not induced 
to purchase the same by such representation. There was no request made by plain- 
tiffs to see any such policy, much less to have it assigned or put up as a pledge. 

"he court also found that no part of the moneys received from the sale and 
transfer by him to plaintiffs of said forged notes was used by Mann in payment 
of any part of the premiums of the insurance so taken out by him, that none of 
the insurance was purchased or kept in force by Mann with the intention of de- 
frauding plaintiffs or any of his creditors, and that the amount paid by him as 


premiums was not unreasonable considering the amount of his earnings during 
said times. 


a 
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Plaintiffs properly notified the company that they claimed the benefit to the 
proceeds of the premiums paid of all policies issued to Mann to the extent 
of $1,962, with interest, asserting that the premiums were paid by said Mann from 
moneys procurred from them through the fraudulent sale of said notes. Upon 
the findings of fact, the court held that plaintiffs were not entitled to payment 
of any of the indebtedness of Mann to them out of the proceeds of any of the 
policies, and that defendants were entitled to judgment. We have carefully read 
the evidence; it fully supports the findings of fact and conclusions of law drawn 
therefrom. 

We agree with the statement of the court in its memorandum: “There is 
no proof of insolvency at the time any of the policies were taken out, unless 
possibly the last one in December, 1927, which was before plaintiffs became credi- 
tors, and also there is no proof 6f actual intent to defraud creditors generally at 
the time the insurance was purchased. Plaintiffs’ counsel in their briefs (in the 
lower court) contend that some of the money procured from plaintiffs went to- 
ward the payment of premiums, but the proof is to the contrary.” In the memo- 
randum there is then a detailed statement relative to the payment of premiums 
on policies after February 11, 1922, which statement is in accordance with the 
evidence. The books of the bank in which Mann’s account was kept were in evi- 
dence and considered by the court. Mann had sold to plaintiffs other notes, all 
of which he had taken up before those here involved were sold to them, He also 
defrauded other people in 1928 by selling them false and forged notes. All of 
the fraud was perpetrated after his insurance policies had been issued. 

The statutes referred to by the court in its memorandum are Mason’s St. 1927, 
§§ 3387 and 3388, which provide: 

Section 3387: “Whenever any insurance is effected in favor of another, the 
beneficiary shall be entitled to its proceeds against the creditors and representa- 
tives of the person effecting the same. All premiums paid for insurance in fraud 
of creditors, with interest thereon, shall inure to their benefit from the proceeds 
of the policy, if the company be specifically notified thereof in writing before 
payment.” The benefit inuring was simply premiums paid after plaintiffs bought 
the forged notes, which amounted to only $108.20. 

Section 3388: “Every policy made payable to, or for the benefit of, the wife 
of the insured * * * shall inure to her separate use and that of her children, sub- 
ject to the provisions of § 3387.” 

As also showing the policy of this state in protecting the widow and children 
of a deceased policyholder, we refer to Mason’s 1927 St. § 9447, which provides for 
property exemptions. Paragraph 14 thereof reads: “All moneys received by, or 
payable to, a surviving wife or child from insurance upon the life of a deceased 
husband or father, not exceeding ten thousand dollars.” 

Defendants call attention to the nonassignability provision of the policy; as 
the case is decided on other grounds, that feature need not be considered. — 

Among the many cases that might be cited supporting the order for judgment 
in this case are the following: Ross v. Minn. Mut. Life Ins. Co., 154 Minn. 186, 
191 N. W. 428, annotated in 31 A. L. R. 46; Murphy v. Casey, 150 Minn. 107, 184 
N. W. 783; Bennett v. Rosborough, 26 A. L. R. 1397, annotated. 

Many statements in numerous cases cited by appellants are good law as ap- 
plied to the facts therein, but are not in point in the situation here presented by 
the record. There were no trust funds involved in this case, nor any relationship 
of the parties that brings it within the rules laid down in some of appellant’s cita- 
tions. 

Order affirmed. 


METROPOLITAN LIFE INS. CO. v. DI NOVI et al. 
Supreme Court, Special Term, Kings County. Jan. 12, 1931. 
247 New York Supplement 578. 

1. INSURANCE. : 

Limitations statute, though in terms relating only to statutory limitations, ap- 
plies to limitations fixed in insurance policies (Civil Practice Act, § 16). 

Civil Practice Act, § 16, provides that action is commenced within 
meaning of any provision of the act which limits time for commencing an 
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action, when summons is served on defendant or on codefendant who is 
joint contractor or otherwise united in interest with him. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INSURANCE. 

Beneficiary of life policy containing disability provision held proper party de- 
fendant to action to cancel policy for fraud after insured’s incompetency. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

4. INSURANCE. 

Life insurer’s receipt of premiums, continuing for short time after it first 
learned fraud had been perpetrated on it, held not waiver. 

Such receipt of premiums was not a waiver of right to cancel policy 
for fraud because insurer had right to follow up information and to investi- 
gate facts. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Action by the Metropolitan Life Insurance Company against Alfred Di Novi 
and another. 

Judgment for plaintiff. 

E. M. & Paul Grout, of New York City (Dean Potter, of New York City, 
of counsel), for plaintiff. 

Abraham N. Davis, of New York City, guardian ad litem, for defendants. 

Cropsey, J. 

This action is to cancel an insurance policy on the ground of fraud. The 
fraud is established. The defendants, through their guardian ad litem, contend, 
however, that plaintiff may not succeed because the action was not commenced 
within two years, and the policy provides that it is incontestable after that period, 
and also that the receipt by the plaintiff of premiums after knowledge of the 
fraud was a waiver of its right to maintain this action. 

[1-3] The policy was upon the life of Alfred Di Novi, and was payable to 
his daughter, Antonette Di Novi. The insured is now incompetent, and his daugh- 
ter is a minor. The policy is the more or less usual one of life insurance, but 
carries, in addition, a disability provision under which certain sums are paid 
monthly in certain contingencies. Apparently the coritingency has occurred under 
which the beneficiary would be entitled to the monthly payments. This may have 
a bearing on the decision of the question as to whether the action was commenced 
within the two-year period. Concededly the summons was served upon the bene- 
ficiary within that time, but not upon the insured until some months later. The 
question is whether the service upon the beneficiary is deemed to be service upon 
the insured. Section 16, Civil Practice Act, provides that: “An action is com- 
menced against a defendant, within the meaning of any provision of this act which 
limits the time for commencing an action, when the summons is served on him 
or on a co-defendant who is a joint contractor or otherwise united in interest 
with him.” : 

Though the section in terms relates only to limitations fixed by the act, both 
parties are in accord that the provision is applicable to time limitations fixed in 
policies equally with the statutory limitations, and this seems to be the law. Ham- 
ilton v. Royal Insurance Company, 156 N. Y. 327, 50 N. E. 863, 42 L. R. A. 485; 
New York Life Insurance Co. v. Dickler, 135 Misc. Rep. 594, 238 N. Y. S. 684. 
The question, therefore, is whether the insured, not being a joint contractor with 
the beneficiary, is “otherwise united in interest” with her. 
to be given a broad and comprehensive meaning. See Notes, 46 Corpus Juris 
1152. The Court of Appeals has held that one legatee under a will was so united 
with another legatee as to make service upon the one service upon the other. 
Croker v. Williamson, 208 N. Y. 480, 102 N. E. 588. The court said (page 480 
of 208 N. Y., 102 N. E. 588, 589): “Their interests under the will must stand or 
fall together, and it would seem to be pretty clear that they are therefore ‘united.’ ” 

And again, at page 485 of 208 N. Y., 102 N. E. 588, 589: “If the will confers 
benefits upon various people, the presumption follows that they are interested in 
maintaining it. * * *” 

In Wait’s New York Practice (3d Ed.) volume 1, p. 88, it is said: “If a 
judgment will substantially affect the other defendant in a similar manner service 
upon one will be regarded as service on the other.” 


As this action is to bar payments of benefits under the disability rider, as well 


This language seems 
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as rights under the main policy, the defendants seem to be united in interest. While 
the policy permits the insured to change the beneficiary, that could not be done 
in so far as the right to the disability goes, because that contingency has happened, 
and the rights of the beneficiary thereto have been fixed. The beneficiary is a 
proper party. Equitable Life Assurance Society v. Patterson (C. C.) 1 F. 126. 
The case cited by defendants (Spaulding v. Equitable Life Assurance Society of the 
U. S., 36 Hun, 640, 22 N. Y. Weekly Dig. 18) is not at variance with the above 
statement. There the endowment policy had matured, and by its terms was then 
payable to the insured and not to the beneficiary. 

In Mutual Life Insurance Company of New York v. Hurni Packing Company, 
263 U. S. 167, at page 177, 44 S. Ct. 90, 91, 68 L. Ed. 235, 31 A. L. R. 102, the 
court said: “It is true * * * that the contract is with the insured, and not with the 
beneficiary; but, nevertheless, it is for the use of the beneficiary, and there is no 
reason to say that the incontestability clause is not meant for his benefit, as well 
as for the benefit of the insured. It is for the benefit of the insured during his 
lifetime, and upon his death immediately inures to the benefit of the beneficiary.” 

It must be held that service upon the beneficiary was service upon the insured 
under the statute. 

[4] It is found as a fact there was no waiver by the plaintiff of the right 
to maintain this action or to urge fraud. The receipt by the plaintiff of premiums, 
continuing for a short time after it first had information that a fraud had been 
perpetrated, did not constitute a waiver. Plaintiff had the right to follow up the 
information and to investigate what the facts were, and it is found as a fact that 
the plaintiff acted with reasonable dispatch. See Travelers’ Insurance Company 
v. Pomerantz, 246 N. Y. 63, 158 N. E. 21. 

It follows that the plaintiff is entitled to judgment. Settle findings and judg- 
ment on notice. 


BONEY, Insurance Com’r, v. DISTRICT GRAND LODGE No. 7, GRAND 
UNITED ORDER OF ODD FELLOWS IN AMERICA, Inc. 
No. 265. 
Supreme Court of North Carolina. Jan. 27, 1931. 
156 Southeastern Reporter 493. 
INSURANCE. 

Law authorizing dissolution of domestic societies eld inapplicable to incor- 
porated association of local lodges providing for payment of death benefits not 
exceeding $500 (C. S. §§ 6518, 6524). 

(For other cases, see Insurance, Dec. Dig. § 706.) 

Appeal from Superior Court, Wake County; Harris, Judge. 

Proceeding by the State, on the relation of Dan C. Boney, Insurance Com- 
missioner, for dissolution of District Grand Lodge No. 7, Grand United Order of 
Odd Fellows in America, Incorporated. Judgment of dismissal, and plaintiff ap- 
peals. 

Affirmed. 

Dennis G. Brummitt, Atty. Gen., and Frank Nash, Asst. Atty. Gen., for 
appellant. 1 

L. L. Davenport, of Nashville, and Clyde Douglass, of Raleigh, for appellee. 

ApAMs, J. 

This is a proceeding for the dissolution of the defendant under C. S. § 6524, 
on the alleged ground that it is doing business upon inadequate rates, is unable 
to meet its obligations, delays settlement of its claims, and is practically insol- 
vent. The defendant denies these and other material allegations in the com- 
plaint, and avers that it is an incorporated association of local lodges of a so- 
ciety which for more than fifty years has been and is now doing a business in 
this state and providing for the payment of death benefits not exceeding $500 
to any one person. In his reply the plaintiff admits this allegation and in the 
judgment it is set forth as one of the findings of fact. Upon this admission and 
finding the trial court adjudged that articles 24 and 25 of chapter 106 of the 
Consolidated Statutes, under which the action was brought, do not affect or 
apply to the defendant. The judgment accords with the express provision of 
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C. S. § 6518, by which the defendant is exempted from the provisions of these 
statutes. 


Judgment affirmed. 


ETNA LIFE INS. CO. v. GRIFFIN et ux. No. 436. 
Supreme Court of North Carolina. Jan. 27, 1931. 
156 Southeastern Reporter 515. 
1. INSURANCE. 


“Counterclaim” subject to limitations of statute includes practically every 
kind of cross-demand, including set-off, recoupment, or cross-section (C. S. 
§ 521). 

(For other cases, see Insurance, Dec. Dig. § 616.) 

2. INSURANCE. ' ; 

Counterclaim set up must contain plain and concise statement of facts con- 
stituting same without unnecessary repetition. 

(For other cases, see Insurance, Dec. Dig. § 616.) 

3. INSURANCE. : 

Answer in action to cancel life policy eld to sufficiently plead counterclaim 
as respected plaintiff’s right to voluntary nonsuit (C. S. §§ 535, 537, and § 506, 
subd. 2). 

Answer to complaint, setting up that premiums for reinstatement 
were accepted without knowledge of falsity of statements in application, 
alleged that insured had refused to deliver policy for cancellation be- 
cause at such time, and while policy was in full force and effect the 
insured had become totally and permanently disabled, and entitled to 
certain rights and benefits under policy which insurer was attempting to 
avoid payment of. 

(For other cases, see Insurance, Dec. Dig. § 249.) 


Appeal from Superior Court, Union County; Moore, Judge. 

Action by the A®tna Life Insurance Company against James Clingman Grif- 
fin and wife. From the judgment, plaintiff appeals. 

Affirmed. 

The complaint and amended complaint and answer and amended answer, 
briefly: James Clingman Griffin took out a policy of insurance on his life for 
$5,000, payable to his wife, Maude Griffin. It is alleged by plaintiff that it lapsed 
on account of the failure to pay the premium. James Clingman Griffin made 
application for reinstatement of the policy and in the application made false 
and fraudulent representations of a material nature as to his health, which under 
the terms of the policy made it null and void. Plaintiff tendered the premiums 
back and prayed that the policy be canceled. That the premiums paid for re- 
instatement were accepted by plaintiff without knowledge of the falsity of the 
statements in application for reinstatement. The defendant James Clingman 
Griffin denied that he failed to pay the premium as provided in the policy and 
that it became null and void and subject to reinstatement as provided in the 
policy. That if he signed any paper writing for reinstatement of the policy, 
the facts in reference to his condition of health were well known to plaintiff’s 
agent. That the policy was reinstated and plaintiff’s agent accepted the premium 
with full knowledge of all the facts and circumstances, and plaintiff had ample 
time before accepting premium to investigate defendant James Clingman Grii- 
fin’s state of health. That the policy has been at all times in the possession of 
defendants and at the time it was reinstated. Defendants set up the defense 
of waiver and estoppel. 

Defendants further say: “It is admitted that on or about November 25, 1929, 
the plaintiff tendered to the defendant, James Clingman Griffin, the sum of 
$77.69, with interest thereon from the 23rd of April, 1928, and the sum of $76.65 
with interest thereon from November 30, 1928, and demanded the return of said 
policy for cancellation and the defendant, James Clingman Griffin, refused to 
accept the amounts tendered and refused to deliver the said policy to the plain- 
tiff for cancellation, because at that time and while the said policy was in full 
force and effect the said James Clingman Griffin had become totally and per- 
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manently disabled, as the plaintiff well knew, whereby the said defendant has 
become entitled to certain rights and benefits under said policy which the plain- 
tiff is attempting to avoid payment of in this action.” 

The plaintiff demurred to the defendants’ amended answer, as to the allega- 
tions of section 18, on the ground that: “If the allegations of said section are 
intended to set up a counter-claim or to set up some ground for affirmative re- 
lief or some right or benefit to the defendant under the policy of insurance re- 
ferred to in the complaint filed herein, the allegations contained in said section 
are insufficient for such purpose, in that they fail to state the nature of such 
counter-claim, or the nature of the rights and benefits claimed under said policy 
and are so indefinite and uncertain that this plaintiff is unable to make reply 
thereto.” 

The judgment of the court below is as follows: “This cause coming on to 
be heard before His Honor, Walter E. Moore, Judge presiding, at the March 
Term, 1930, of the Superior Court of Union County on motion of plaintiff for 
continuance upon the ground that counsel of record for plaintiff, Murray Allen, 
Esq., is engaged in the trial of an action in the Superior Court of Nash County, 
and upon that ground that plaintiff is not prepared for trial upon the merits, 
and upon motion of plaintiff for judgment of voluntary nonsuit, and upon plain- 
tiff’s demurrer to Section 18 of, defendants’ amended answer, it is hereupon or- 
dered and adjudged: (1) That plaintiff's motion for continuance be, and the 
same is hereby overruled and denied. (2) That plaintiff’s motion for judgment 
of voluntary nonsuit be, and the same is hereby overruled and denied. (3) That 
plaintiff's demurrer to Section 18 of the defendants’ amended answer be, and 
the same is hereby overruled and denied.” 

The plaintiff excepted to the judgment, assigned error, and appealed to the 
Supreme Court. 

Murray Allen and R. Pearson Upchurch, both of Raleigh, for appellant. 

Vann & Milliken, of Monroe, for appellees. 

CLARKSON, J. 

The questions involved: (1) Did the trial court err in overruling the plain- 
tiff’s demurrer to section 18 of defendants’ amended answer? (2) Did the trial 
court err in refusing to permit plaintiff to take a voluntary non-suit? We 
think not. 

This brings us to consider what is a counterclaim. C. S. § 521: “The coun- 
terclaim mentioned in this article must be one existing in favor of a defendant 
and against a plaintiff between whom a several judgment might be had in the 
action, and arising out of one of the following causes of action: 1. A cause 
of action arising out of the contract or transaction set forth in the complaint 
as the foundation of the plaintiff’s claim, or connected with the subject of the 
action. 2. In an action arising on contract, any other cause of action arising on 
contract, and existing at the commencement of the action.” 

[1] Subject to the limitations expressed in the above section, a counter- 
claim includes practically every kind of cross-demand existing in favor of de- 
fendant against the plaintiff in the same right, whether said demand be of a 
legal or an equitable nature. It is said to be broader in meaning than set-off, 
recoupment, or cross-action, and includes them all, and secures to defendant the 
full relief which a separate action at law, or a bill in chancery, or a cross-bill 
would have secured on the same state of facts. Smith & Co. v. French, 141 
N. C. at page 7, 53 S. E. 435. 

In Roper Lumber Co. v. Wallace, 93 N. C. at page 28, speaking to the sub- 
ject: “The defendants’ answer is informal, but it in substance and effect denies, 
first, that the plaintiffs are the owners of the land, and that they trespassed upon 
the same as alleged in the complaint, and they also deny most of the other ma- 
terial allegations. They thus put the plaintiffs to prove their title and establish 
their cause of action. With this they might have stopped. But they 
simply make defense, and thus put in issue the plaintiffs’ alleged rights—they 
alleged that they were owners of the land—that the plaintiffs were trespassers in 
possession of it, cutting and removing the timber from it, for which it was main- 
ly valuable, and were continuing to cut and remove it, etc. The plaintiffs de- 
nied that the defendants had title; they denied the alleged tresspass, and they put 


did not 
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them to prove title, and establish their cause of action. 
fendants thus alleged a counter-claim.” 

In an action for the specific recovery of a horse, the defendant pleaded as a 
counterclaim that the plaintiff sold the horse to the defendant, and, at the time 
of the sale, warranted that it was sound, which warranty was false, and in conse- 
quence of which the defendant had been damaged; held, that the counterclaim 
arose out of the transaction set out in the complaint and was properly pleaded as 
a counterclaim. Wilson v. Hughes, 94 N. C. 182. 

The rule is thus stated by Allen, J., in the case of Yellowday v. Perkinson, 167 
N. C. at page 147, 83 S. E. 341, 343: “These authorities establish the proposition 
that the plaintiff has no right to submit to a judgment of nonsuit, without the 
consent of the defendant, and dismiss the action if a counterclaim is pleaded, and 
that when facts are alleged which would entitle the defendant to maintain a 
separate action against the plaintiff, legal or equitable, they amount to a counter- 
claim.” 

C. S. § 506, in reference to what the complaint must contain, says: “2. A plain 
and concise statement of the facts constituting a cause of action, without unneces- 
sary repetition; and each material allegation must be distinctly numbered.” 

In C. S. § 535, we find: “In the construction of a pleading for the purpose of 
determining its effect its allegations shall be liberally construed with a view to 
substantial justice between the parties.” 

[2] It goes without saying that the counterclaim set up must contain a plain 
and concise statement of the facts constituting same without unnecessary repetition. 

In the amended answer is the following: “James Clingman Griffin, refused to 
accept the amounts tendered and refused to deliver the said policy to the plaintiff 
for can cellation, because at that time and while the said policy was in full force and 
effect the said James Clingman Griffin had become totally and permanently dis- 
abled, as the plaintiff well knew, whereby the said defendant has become entitled 
to certain rights and benefits under said policy which the plaintiff is attempting to 
avoid payment of in this action.” 

We think that the defense that defendants were “striking at,” if sufficiently 
pleaded, would constitute such a counterclaim that plaintiff could not take a volun- 
tary nonsuit. Plaintiff demurs on the ground that the allegations are “insufficient 
for such purpose.” 

C. S. § 537, is as follows: “If irrelevant or redundant matter is inserted in a 
pleading, it may be stricken out on motion of any person aggrieved thereby, but 
this motion must be made before answer or demurrer, or before an extension of 
time to plead is granted. When the allegations of a pleading are so indefinite or 
uncertain that the precise nature of the charge or defense is not apparent, the court 
may require the pleading to be made definite and certain by amendment.” 

“ “When a good cause of action is set out, but defective in form, the court 
may require the pleadings to be made definite and certain by amendment.” Allen 
v. Railway Co., 120 N. C. at page 550, 27 S. E. 76, 77; Bristol v. R. Co., 175 N. C. 
509, 95 S. E. 850; Barbee v. Davis, 187 N. C. at page 82, 121 S. E. 176; Elizabeth 
City Water & Power Co. v. Elizabeth City, 188 N. C. at page 286, 124 S. E. 611; 
Yonge v. Ins. Co., N. C. at page 18, 153 S. E. 630. _ 

[3] We think a counterclaim was pleaded, but indefinite and uncertain. The 
plaintiff should have made a motion to make the pleadings more definite and cer- 
tain. A demurrer was not proper. The facts set forth by defendants constitute a 
counterclaim, and the court below was correct in not granting plaintiff’s motion 
for voluntary nonsuit. Plaintiff will have the right to move in the court below 
to require defendants to make their amended answer more definite and certain. 
For the reasons given, the judgment is affirmed. 


In our judgment, the de- 


HILL v. PHILADELPHIA LIFE INS. CO. No. 475. 
Supreme Court of North Carolina. Jan. 27, 1931. 
156 Southeastern Reporter 518. 
2. INSURANCE. 


In suit on life policy, whether insurer’s agent acted within scope of agency in 
extending time of payment of note given for premium held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[8].) 
Appeal from Superior Court, Mecklenburg County; Sink, Special Judge. 
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Action by Carrie E. Hill (Monroe) against Philadelphia Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

No error. 

This is an action brought by plaintiff against defendant on a $5,000 policy 
of insurance in defendant’s company, payable to her as beneficiary on the life of 
her husband, M. Lomax Hill, issued July 26, 1926. The policy, No. 90479, was duly 
delivered by defendant upon which plaintiff is suing. The first annual premium of 
$167.65 was paid. The allegations in the complaint, in part, are as follows: “That 
at the times mentioned in this complaint the said C. Y. Coley was a general agent 
and supervisor of the defendant within the State of North Carolina, and was in 
charge of its branch office in the City of Charlotte, N. C. That, as hereinbefore 
stated, prior to the maturity date of the note due January 26th, 1928, the defendant, 
acting through its duly authorized agent, Coley, expressly assured the plaintiff 
that the payment of said note would be extended until on or about March Ist, 
1929, and assured the plaintiff that said policy of insurance would remain in full 
force and effect until such time; that the plaintiff, knowing that the said Coley was 
a duly authorized agent and representative, of the defendant relied absolutely 
upon the assurance thus given her to the effect that said policy of insurance was 
remaining in full force until the time indicated; that by reason of the authority 
conferred upon the said Coley and that, by reason of the prior acts and conduct of 
the said Coley in extending the time for the payment of premiums and premium 
notes and in receiving the payment thereof after the due date, and that, by reason 
of the knowledge and acquiescence of the defendant in such conduct on the part of 
its agent and other agents, the plaintiff expressly alleges that the defendant waived 
the right to forfeit said policy by reason of the non-payment of said note at the 
maturity date thereof.” 

These allegations were denied by defendant. 

Plaintiff’s evidence was to the effect that on the 26th day of August, 1927, M. 
Lomax Hill paid to W. B. Brown, who was secretary and treasurer of the Gordon 
Insurance & Investment Company, agency managers’ southeastern division of 
defendant company, the sum of $50 cash and that at the same time, in order to 
secure an extension of time in which to pay the balance of the premium, which was 
due on the 26th day of the preceding month, he executed and delivered to the said 
W. B. Brown two certain paper writings, in one of which, provided the policy 
should be in force on that date, he promised to pay to the Philadelphia Life In- 
surance Company the sum of $52.17 on the 26th day of October, 1927, and in the 
other the sum of $52.17 on the 26th day of January, 1928. The first of the two 
notes, the one due October 26, 1927, was paid. The second note, the one due 
January 26, 1928, was not paid at maturity. The assured died February 24, 1928. 
The defendant claimed a forfeiture of the policy on account of the nonpayment of 
this second note. 

Plaintiffs evidence was to the further effect: That one C. Y. Coley was not 
an ordinnary local or soliciting agent of defendant company. He is referred to by 
one of the defendant’s own witnesses as a general agent. Coley himself, as a 
witness for the defendant, testified: “I had charge of their branch office in Char- 
lotte; I was manager of the Charlotte Branch office. I had my name on the door. 
I had my name on the stationery. * * * I had eight or nine agents under me in 
this Charlotte office. I handled the mail. I got the policies. * * * As to who had 
charge of the collection of renewal premiums in this territory, we were instructed 
to help all possible to collect renewal premiums after the first premium.” It was in 
evidence that some of the high officials of defendant had been in Coley’s office in 
Charlotte, N. C., and also had seen his letterheads. That on Coley’s office in the 
city of Charlotte he used the title “Supervisor.” That Coley was a supervisor of 
the defendant company, and that he covered Charlotte, Gastonia, and Concord. In 
this large territory, Coley automatically handled the collection of notes held by the 
defendant for premiums on its policies. 

W. S. Pemberton, a witness for plaintiff, who spent three or four hours a day 
in Coley’s office, and was intimately familiar with the routine, testified that Coley 
would extend the time for payment of premium renewal notes, similar to the one in 
question. “I am swearing now that I have seen Mr. Coley extend time for the 
payment of premium notes. * * * I have seen Coley extend time. * * * I have seen 
Mr. Coley grant an extension of time for the payment of these extension notes, and 
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have seen him accept payment of those extension notes after the maturity date 
thereof. After he collected the payment of the note after the maturity date he 
would mail the money to Monroe to Gordon Insurance & Investment Company.” 

S. B. Redwine, a witness for plaintiff, who was also in Coley’s office, also 
testified to the same effect. He further stated that he had extended time on such 
notes himself, acting under Coley’s instructions. “These renewal premiums were 
not always paid in cash; part of it had to be paid in cash but they would take 
a note for part of it. Mr. Coley had charge of that in this territory. I have seen 
Mr. Coley accept payment on these renewal notes after the maturity date of the 
notes. Mr. Coley did at times extend the time for the payment of these renewal 
notes. He has sent me out and gotten me to do that myself.” 

C. L. Coley himself stated that he was given a list of the notes in his territory 
some time prior to their maturity dates. “When the letter came about those premium 
notes I called on the maker of those notes. I tried to get them to pay them. I was 
authorized to collect them if I could and was urged to collect them if I could. I 
was urging the people to pay them.” He admitted that frequently these note- 
makers could not pay promptly, and would request a little indulgence, and then 
he said: “And sometimes when a person I knew was absolutely good would re- 
quest a few days’ extension I would tell him he could have the extension without 
waiting to write in to the Gordon Company, because I knew they would give me 
an immediate reply when I sent it, and the practice was to extend them if desired. 
So when a person I knew was good asked me for an extension, I would tell them 
yes, and then knowing I could immediately write to the Company, and if the 
Company did refuse it, I would go back and notify the man in time to pay.” 

Plaintiff testified in part: “I later had a conversation with Mr. C. Y. Coley 
about the middle of January, 1928, (before the note was due Jany. 26th) at the 
Selwyn Hotel news stand where I was then working for Mrs. Newton. Q. State 
what conversation you had with Mr. Coley at that time and place? Ans. About 
the middle of January, 1928, I saw Mr. Coley and ask him could I pay the premium 
note on Mr. Hill’s insurance. He asked me if it was made out to me; if it was I 
could pay it. I told him I was looking for some money from Mr. Hill and that I 
wanted to pay it, but could not pay it then, and wanted to know if he could hold 
it until the first of March; that if I did not have the money then I would pawn my 
ring. He says: ‘Yes, Mrs. Hill, I will hold it until the first of March’. Prior to 
that conversation which I had with Mr. Coley, he had not made any demand on me 
for the payment of the note. For some time prior to that conversation with Mr. 
Coley I had received my husband’s mail and opened it. I had not seen any mail 
from the Philadelphia Life Insurance Company to my husband. That was the 
last conversation I had with Mr. Coley before my husband’s death. He told me 


he would hold the premium hote. That is the only time I ever talked to him 
about this.” 


Jackson Maloney, vice president of the defendant company, a witness for de- 
fendant, testified in part: “It was customary for general agents to have that au- 
thority. Coley would have had that authority as general agent, or supervisor, or 


manager, as all of these officers have that authority. If he had the authority he 
would have come under one of these titles.” 


The note in question was for the balance on premium period from July 26, 1927 
to July 26, 1928. At the time of the plaintiff’s request to Coley to give extension 
to March 1, 1928, the defendant had already received a $50 cash payment, and had 
received payment of the first note above referred to. Two-thirds of this premium 
had been paid, and that, on a pro rata basis, the premium had been paid to March 
26, 1928. The plaintiff requested extension until March lst in which to pay the 
last note of M. Lomax Hill. He died February 24, 1928. The witness Redwine 
testified that Coley would always extend the time for payment of one of these 
notes “to whatever time the insured wanted it extended, provided that did not go 
beyond the time that the amount of money he had paid on the premium would 
carry the insurance.” 

Frank G. Combes, the secretary and treasurer of the defendant company, seems 
to have followed this same plan in outlining the policy of the company as to taking 
notes for premiums. He testified: “By the prorata portion of the premium means 
that you take an annual premium and divide it by twelve and that would be the 
pro rata premium for one month. Now, if the note was to run for three months, 
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then the cash portion would be three-twelfths or one-quarter of an annual premium. 
That is one of the conditions that we outlined to the Gordon Company.” 

The note in controversy, by its terms, says: “It is understood and agreed to 
by me that if this note is not paid at its maturity, or to the expiration of any period 
to which it shall have been extended.” 

— to the death of Hill, there was no notice of the forfeiture. Combes 
testified : 

“Q. Yes but sometimes under some circumstances when you forfeited the 
policy you would write the policyholder and tell him of the action on the part of 
the Company, wouldn’t you?) A. We would not only do that but we would write 
him and ask him if he would not like to reinstate the policy, and just sign a little 
application for reinstatement, and say he was in good health and had not been 
sick, and all that sort of thing, and we would be very glad to get that note paid 
with that application for reinstatement. 

“Q. And did you have certain forms for doing that? Ans. Yes.” 

There was other evidence indicating that Coley was a general agent, manager, 
or supervisor of defendant company, and there was other evidence indicating a cus- 
tom and usage on the part of Coley of extending time for the payment of notes 
similar to the one in question, by taking cash or other notes, or by agreeing that 
the note should be paid subsequent to the date of maturity, and that this was done 
with the knowledge or approval of the defendant company. 

The issues submitted to the jury, and their answers thereto were as follows: 

“1. Was the policy of insurance, No.90,479 issued and delivered as alleged in 
the complaint? Ans. Yes. 

“2. Was the time of payment of the premium on said policy extended by C. Y. 
Coley as alleged in the complaint? Ans. Yes. 

“3. If so, was said C. Y. Coley acting within the scope of the agency in so 
doing, as alleged in the complaint? Ans: Yes. 

“4. What amount, if any, is plaintiff entitled to recover of defendant? Ans: 
$3,000.00.” 

The court below rendered judgment on the verdict. Defendant made numer- 
ous exceptions and assignments of error, and appealed to the Supreme Court. 
The material ones will be considered in the opinion. The other necessary facts 
will be set forth in the opinion. 

Vann & Milliken, of Monroe, for appellant. 

C. A. Cochran and John M. Robinson, both of Charlotte, for appellee. 

CLARKSON, J. 

[1] The defendant, at the close of plaintiff's evidence, and at the close of all 
the evidence, made motions in the court below for judgment as in case of nonsuit. 
C. S. § 567 which the court overruled. In this we can see no error. 


“Tt is the settled rule of practice and the accepted position in this jurisdiction 
that, on a motion to nonsuit, the evidence which makes for the plaintiff’s claim and 
tends to support her cause of action, whether offered by the plaintiff or elicited 
from the defendant’s witnesses, will be taken and considered in its most favorable 
light for the plaintiff, and she is ‘entitled to the benefit of every reasonable intend- 
ment upon the evidence, and every reasonable inference to be drawn thereform.’” 
Nash v. Royster, 189 N. C. at page 410, 127 S. E. 356, 357. 


In Hill v. Philadelphia Life Ins. Co., 35 F. (2d) 132, at pages 135, 136, when 
this action was before the Circuit Court of Appeals (4th Circuit), Soper District 
Judge, for the Court, said: “We are impressed with the weight of these con- 
siderations, and it may be that they would prevail if supported by evidence on 
behalf of the company demonstrating that in fact the company had not authorized 
or acquiesced in the exercise of the power by its agent. But a verdict was directed 
for the defendant at the conclusion of the plaintiff’s case, and it seems to us that 
in the present state of the record the argument goes to the weight rather than to 
the sufficiency of the evidence, and that the case should have been submitted to 
the jury to determine whether authority to waive the provisions of the policy had 
actually been conferred. It is clear that policyholders were frequently permitted 
to make part settlement of premiums due by giving their promissory notes. This 
was done in the case at bar when the cashier accepted the notes of the insured in 
part payment of the second premium. The recitals and agreements annexed to 
these notes, which have been set out above, indicate that the document was executed 
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upon a form prepared by the company for such contingencies. In addition to 
these established facts, there is the direct testimomny of Pemberton that notes 
were customarily used by policyholders in part payment of premiums subsequent 
to the first. It would seem that such notes were accepted by Coley as a matter of 
course in payment of premiums, were sent by him ‘in the regular course of business 
to the manager of the southeastern department of the company at Monroe, and 
were returned to Coley for collection fifteen days before their maturity. Coley’s 
practice in making collections upon these notes is also significant. He collected 
rash whenever he was able, but ofttimes accepted renewal notes in place of cash or 
extended the time for payment of the notes for a few days. It does not appear 
that, when he exercised the discretion to grant indulgences, he had received prior 
authority from any superior officer in the company’s employ. We think it may be 
fairly inferred from these circumstances, as the record now stands, that the com- 
pany was cognizant of its agent’s acts, that it was aware that he was extending 
the time for the payment of premiums without the authority of a superior executive 
officer, and that it acquiesced in his course of dealing.” Numerous authorities are 
cited in support of the above decision. 

In Gazzam vy. Ins. Co., 155 N. C. at page 337, 71 S. E. 434, 437, Ann. Cas. 
1912C, 362 (quoting from Quinlan v. Ins. Co., 133 N. Y. 365, 31 N. E. 31, 28 Am. 
St. Rep. 645), we find: “ ‘Now, as heretofore, it is competent for the parties to 
a contract of insurance, by agreement in writing or by parol, to modify the con- 
tract after the policy has been issued, or to waive conditions or forfeitures. The 
power of agents, as expressed in the policy, may be enlarged by usage of the com- 
pany, its course of business, or by its consent, express or implied. The principle 
that courts lean against forfeitures is unimpaired, and in weighing evidence tend- 
ing to show a waiver of conditions or forfeitures, the court may take into con- 
sideration the nature of the particular condition in question, whether a condition 
precedent to any liability, or one relating to the remedy merely, after a loss has 
been incurred. But where the restrictions upon an agent’s authority appear in 
the policy, and there is no evidence tending to show that his powers have been 
enlarged, there seems to be no good reason why the authority expressed should 
not be regarded as the measure of his power; nor is there any reason why courts 
should refuse to enforce forfeitures plainly incurred, which have not been ex- 
pressly or impliedly waived by the company.’ * * * It is also generally held that 
stipulations contained in the policy, as to the conditions upon which it shall have 
its inception and become operative as a contract, may be waived. The court says, 
in Wood vy. Ins. Co., 149 N. Y. 385, 44 N. E. 81, 52 Am. St. Rep. 733, that this 
doctrine ‘has long been settled.’”’ Bullard v. Ins. Co., 189 N. C. 34, 126 S. E. 179; 
Houck v. Ins. Co., 198 N. C. 303, 151 S. E. 628; Smith v. Ins. Co., 198 N. C. 578, 
152 S. E. 688. 

In Murphy v. Ins. Co., 167 N. C. at page 336, 83 S. E. 461, 462, it is written: 
“It is also held by well-considered cases on the subject here and elsewhere that 
this provision as to forfeiture, being inserted for the benefit of the company, may 
be waived by it, and such a waiver will be considered established, and a forfeiture 
prevented whenever it is shown, as indicated, that there has been a valid agreement 
to postpone payment or that the company has so far recognized an agreement to 
that effect or otherwise acted in reference to the matter as to induce the policy- 
holder, in the exercise of reasonable business prudence, to believe that prompt pay- 
ment is not expected, and that the forfeiture on that account will not be insisted 
on. Gwaltney v. Assur. Society, 132 N. C. 925, 44 S. E. 659; McCraw v. Ins. Co., 
78 N. GC. 149; [New York Life] Ins. Co. v. Eggleston, 96 U. S. 572, 24 L. Ed. 
841; [Michigan Mut. Life] Ins. Co. v. Custer, 128 Ind. 25, 27 N. E. 124; Homer 
v. Ins. Co., 67 N. Y. 478; Vance on Insurance, p. 222.” 


The principle in the above case is cited and approved in Paul v. Ins. Co., 183 
N. C. 159, and at page 162, 110 S. E. 847, 849, it is said: “‘A course of action on 
the part of the insurance company which leads the party insured honestly to be- 
lieve that by conforming thereto a forfeiture of his policy will not be incurred, 
followed by due conformity on his part, will estop the company from insisting 
upon the forfeiture, though it might be claimed under the express letter of the 
contract. Coile v. Com. Travelers, 161 N. C. 104, 76 S. E. 622; [New York Life] 
Ins. Co. v. Eggleston, 96 U. S. 577, 24 L. Ed. 841; [Knickerbocker L.] Ins. Co. 
v. Norton, 96 U. S. 234, 24 L. Ed. 689.” Arrington v. Ins. Co., 193 N. C. 344, 137 














Life] Hill v. Philadelphia Life Ins. Co. 913 


S. E. 137; Rocky Mount Sav. & Trust Co. v. Ins. Co., 199 N. C. 465, 154 S. E. 743. 

In the present case Hill (the insured) died before the extended time expired, 
yet no notice was given of forfeiture by the defendant, and proofs of death were 
duly filed with defendant company. 

In Cooley’s Briefs on Insurance (2d Ed.) vol. 5, at pages 3969, 3970, is the 
following: “The authority of agents of life insurance companies, so far as the 
public with whom they deal is concerned, is controlled not so much by the terms 
of their employment or by the terms of the policies, which they procure, as by 
the things which the principal permits them to do by the nature and extent of 
the business for which they are employed and permitted to carry on (McDonald 
v. Equitable Life Assur. Soc., 185 Iowa, 1008, 169 N. W. 352). Powers possessed 
by agents of insurance companies are to be interpreted in accordance with the 
general law of agency. Fisk v. Liverpool & London & Globe Ins. Co., 198 Mich. 
270, 164 N. W. 522. In Alexander v. Continetal Ins. Co., 67 Wis. 422, 30 N. W. 
727, 58 Am. Rep. 869, it is said that this rule is absolutely necessary for the pro- 
tection of the insured. He deals with no one but the agent, and the company 
cannot deal with its patrons in any other way. Justice and law therefore require 
that the company shall be held to sanction what the agent agrees to, and on which 
the insured relies. But where the authority of an agent does not extend to 
making a new contract of insurance, he cannot waive a forfeiture; and the act of 
such agent is not binding on insurer unless it knew, or could have known, what 
was done, and adopted or ratified the act, or by its act or conduct estopped itself 
to insist on the forfeiture (Crook v. N. Y. Life Ins. Co., 75 A. 388, 112 Md. 
268).” Nat. Exch. Bank v. Sklut, 198 N. C. 589, 152 S. E. 697. 

[2] We think under the law, as above set forth, and the facts and circum- 
stances of this case, that there was evidence sufficient to be submitted to the 
jury that C. Y. Coley was acting within the scope of the agency when he extended 
the time of payment of the note given for the premium. 

[3] The next contention of defendant is practically a plea of res judicata, 
or plea in bar. We do not think this plea can be sustained. 

This is the fourth time this action has been heard: (1) The suit was brought 
in the superior court of Mecklenburg county, N. C., by plaintiff and against the 
- defendant and C. Y. Coley for $5,000, alleged to be due her as beneficiary under 

the policy, and was removed to the United States District Court for Western 
District of North Carolina on petition of defendant. At the first trial in the 
federal court a nonsuit was taken as to C. Y. Coley, the jury failed to agree on 
the issues submitted, and a mistrial was ordered. (2) At the second trial in the 
District Court, judgment of nonsuit was entered against plaintiff, and she appeal- 
ed to the Circuit Court of Appeals. The cause was sent back for a new trial; 
the opinion by Soper, J., has been quoted in part above. (3) At the third trial, 
in the District Court, the plaintiff took a voluntary nonsuit. (4) This action 
was instituted February 3, 1930, for $3,000 instead of $5,000; the court having 
jurisdiction of that amount—the defendant being a foreign corporation. 


“A plaintiff may bring an action and have it heard upon its merits, and, if 
a judgment of nonsuit is then entered, he may bring a new suit within one year, 
or he may have the cause reviewed by the Supreme Court. If the Supreme Court 
affirms the judgment of the trial court, he may, under C. S. § 415, bring a new 
action within the period therein specified. But if, upon the trial of the new ac- 
tion, upon its merits, in either event, it appears to the trial court, and is found 
by such court as a fact, that the second suit is based upon substantially identical 
allegations and substantially identical evidence, and that the merits of the second 
cause are identically the same, thereupon the trial court should hold that the judg- 
ment in the first action was a bar or res adjudicata, and thus end that particular 
litigation.” Hampton v. Spinning Co., 198 N. C. 240, 151 S. E. 266, 269; MclIn- 
tosh N. C. Practice & Procedure, § 627. 

The present action we do not think is based upon “substantially identical alle- 
gations and substantially identical evidence.” Therefore it does not come within 
the Hampton Case, supra; Midkiff v. Ins. Co., 198 N. C. 568, 152 S. E. 792. It 
is unnecessary to set forth the facts showing the difference, nor was it necssary 
for the court below as a matter of law to do so—it was discretionary. 

[4] The conduct of defendant in not paying this claim does not appeal to 
a court of justice. Plaintiff requested C. Y. Coley (admitted by defendant to 
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be its agent, but denying the authority of its agent to extend the note in contro- 
versy) to hold the note until the first of March. “That if I did not have the 
money then I would pawn my ring. He says, ‘Yes, Mrs. Hill, I will hold it until 
the Ist of March’” (1928). Her husband, M. Lomax Hill, was killed on February 
24, 1928. The actual amount paid on the premium on a pro rata basis would have 
carried the policy until March 26, 1928. The premium in controversy was for 
the period from July 26, 1927, to July 26, 1928. Of this, $50 cash had been paid, 
and two notes given for balance of premium, The first note for $52.17 had been 
paid, which was due October 26, 1927, and the second note for $52.17, which this 
controversy is over, was due January 26, 1928. Defendant would forfeit this 
$5,000 policy, now claimed by the widow, on a technical ground, having money in 
its possession paid by her husband that on a pro rata equitable basis the insurance 
would have not expired until March 26, 1928. Plaintiff’s husband was killed over 
a month prior to that time. Like Portia, the witness Pemberton, who sold the 
policy in defendant company to the dead man, and for justice to his widow, the 
beneficiary in the policy, has stepped in, and from his testimony and others the 
jury has under the law saved the forfeiture, which is “not favored either in 
equity or in the law.” In the trial in the court below, we can find no error; the 
jury has found the facts in plaintiff’s favor. 
No error. 


WELSH v. BROTHERHOOD OF RAILROAD TRAINMEN. No. 480. 
Supreme Court of North Carolina. Jan. 27, 1931. 
156 Southeastern Reporter 539. 
1. INSURANCE. 


Member of beneficiary association, though actually disabled, was not entitled 
to disability benefits, limited by certificate to persons suffering specified infirmities. 

(For other cases, see Insurance, Dec. Dig. § 787.) 
2. INSURANCE. 

Member of beneficiary association, who failed to prove mistake, fraud, or 
inequitable conduct, was not entitled to reformation of certificate. 

(For other cases, see Insurance, Dec. Dig. § 725.) 
3. INSURANCE. so as 

Member of beneficiary association could not recover on ground board’s dis- 
allowance of disability claim was arbitrary, where approval of claims rested with 
board under constitution. 

(For other cases, see Insurance, Dec. Dig. § 790.) 


Appeal from Superior Court, Mecklenburg County; Sink, Special Judge. 

Action by S. L. Welsh against the Brotherhood of Railroad Trainmen. Judg- 
ment for plaintiff, and defendant appeals. 

Reversed. 


This is an action to recover on a “Beneficiary Certificate,” issued by the de- 
fendant, a fraternal beneficiary association, to the plaintiff, a member of said 
association. The defendant is organized under the name and style of “The Broth- 
erhood of Railroad Trainmen” and consists of one Grand Lodge and of subor- 
dinate lodges, organized under charters issued by the Grand Lodge. The certificate 
was issued to the plaintiff, a member of a subordinate lodge, on his application 
therefor, and is dated August 1, 1926. It was in full force and effect at the date 
of the commencement of this action, and at said date plaintiff was entitled to’ 
all the benefits of its provisions. 


As the holder of said certificate, plaintiff was entitled to participate in the 
beneficiary fund of the defendant, as provided in its constitution and by-laws. 
It is provided in the certificate, in effect, that the sum of $5,000 shall be paid to 
plaintiff by the defendant, out of said beneficiary fund, in the event of plain- 
tiff’s total and permanent disability as defined in section 68 of its constitution; 
and that in the event of his death, the said sum shall be paid to his wife, if liv- 
ing; otherwise, to his personal representative. 

Section 68 of the constitution and by-laws of defendant, which was in force 
at the date of the certificate, is in words as follows: 

“Section 68. Any beneficiary member in good standing who shall suffer 
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the amputation or severance of an entire hand at or above the wrist joint, or 
who shall suffer the amputation or severance of an entire foot at or above the 
ankle joint, or who shall suffer the complete and permanent loss of sight of one 
or both eyes, or upon becoming seventy (70) years of age, shall be considered 
totally and permanently disabled, but not otherwise, and shall thereby be en- 
titled to receive, upon furnishing sufficient and satisfactory proofs of such to- 
tal and permanent disability, the full amount of his beneficiary certificate. A 
disabled member paid under this section shall automatically become a non-bene- 
ficiary member beginning with the month following the month in which his 
claim was approved, providing he pays dues and assessments that are required 
from non-beneficiary members.” 

In addition to the benefits provided for in section 68, which by the terms of 
said section are a legal liability of defendant, other benefits are provided for by 
section 70 of defendant’s constitution and by-laws. Said section is as follows: 

“Section 70. All claims for disability not coming within the provisitns ot 
Section 68 shall be held to be addressed to the benevolence of the Brotherhood, 
and shall in no case be made the basis of any legal liability on the part of the 
Brotherhood. Every such claim shall be referred to the Beneficiary Board. 
composed of the President, Assistant to the President, and General Secretary 
and Treasurer, who shall prescribe the character and decide as to the sufficiency 
of the proofs to be furnished by the claimant, and if approved by said Board, the 
claimant shall be paid an amount equal to the full amount of the certificate held 
by him, and such payment shall be considered a surrender and cancellation of 
such certificate, provided that the approval of said Board shall be required as a 
condition precedent to the right of any such claimant to benefits hereunder, and 
it is agreed that this section may be pleaded in bar of any suit or action at law 
or equity, which may be commenced in any Court to enforce the payment of 
any such claims. No appeal shall be allowed from the action of said Board in 
any case; but the General Secretary and Treasurer shall report all disapproved 
claims made under this section to the Board of Insurance at its next annual 
meeting for such disposition as such Board of Insurance shall deem just and 
proper.” 

On September 17, 1928, plaintiff filed his petition addressed to the officers 
and members of his subordinate lodge, as required by the provisions of defend- 
ant’s constitution and by-laws, for an allowance of a “Benevolent Claim” under 
section 70 of defendant’s constitution. This petition was accompanied by a 
physician’s certificate that plaintiff was suffering with “an arthritis of the lum- 
bar spine, which dates from an injury. He is now wearing a spinal support, 
which I advise he continue to use.” This petition, with the accompanying phy- 
sician’s certificate, was forwarded to the beneficiary board of defendant, by the 
subordinate lodge of which plaintiff is a member, with its approval. Thereafter, 
on December 17, 1928, plaintiff was advised that his disability claim had been 
duly considered by the beneficiary board, and disapproved. After considerable 
correspondence with said board, and personal interviews with its members, 
plaintiff instituted this action on November 5, 1929. 

In his complaint, plaintiff alleges: 


“6. That on the 15th day of June 1928, while said certificate or policy was in 
full force and effect, the plaintiff, while in the discharge of his duties as a train- 
man, was knocked from the top of a moving box car; that he fell to the cross- 
ties with such force and violence as to break and fracture his spine; that as a 
result thereof the plaintiff has been left permanently injured, crippled and dis- 
abled; that he not only suffered the injury to his spine, but, as results thereof, 
he has been affected by arthritis of the spine, and arthritis of the right hip and 
sacro-iliac joint; that, as a result of said injuries and afflictions, the plaintiff has 
been left permanently injured and totally disabled to perform the duties of a 
railroad trainman, or to do any other work of a physical nature or character.” 

Plaintiff contends that he is entitled to recover in this action under the 
provisions of section 68 of the constitution and by-laws of defendant, but that 
if it shall be held otherwise by the court, that said section should be reformed, 
on the ground either of mutual mistake of the plaintiff and defendant, or of the 
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mistake of the plaintiff induced by the fraud of defendant, and that he is en- 
titled to recover under the provisions of said section as reformed. 

Plaintiff alleges in his complaint that, at the time he applied for the bene- 
ficiary certificate on which he seeks to recover in this action, “it was positively 
represented to him by the defendant, its agents, officers, and representatives 
that if he was totally and permanently disabled from following his occupation, 
he would unqualifiedly be entitled to Five thousand (5,000) dollars, under and 
by virtue of the Beneficiary Certificate”; that plaintiff was induced by this 
representation to apply for and to accept the certificate issued to him by the 
defendant, and that if this representation was false, the certificate issued to him 
should be reformed so that its provisions shall be in accord with said representa- 
tions. 

Plaintiff further alleges in his complaint that the action of the beneficiary 
board of defendant in disapproving his disability claim, under section 70 of the 
constitution and by-laws of defendant, was arbitrary and unreasonable. He 
contends that for this reason he is entitled to recover in this action under the 
provisions of said section 70. 

At the trial, plaintiff testified that prior to making application for the bene- 
ficiary certificate issued to him by the defendant, he talked with B. W. Snyder, 
who at the time was secretary and treasurer of the subordinate lodge of which 
plaintiff is a member. He said: “Mr. Snyder told me that he was just back 
from the National Convention of the Brotherhood, and that at this Convention 
they had adopted for the benefit of the trainmen a $5,000.00 feature which would 
pay for the loss of a hand, or an eye or both hands above the wrist, or both 
eyes or both feet above the ankle, or if a person should become permanently 
and totally disabled from performing the duties of a railroad brakeman. I 
thought the matter over, and as Mr. Snyder said he was taking out the same 
policy, and one or two other young men, I figured it was a good thing and that 
I would need it; and I later applied for the same policy.” 

Plaintiff further testified that when he received the policy through Mr. 
Snyder, some time in July or August, 1927, he handed it to his wife, who put it 
in a trunk with other valuable papers. Plaintiff did not read the certificate or 
the constitution and by-laws of defendant, a copy of which was forwarded to 
him by defendant. Plaintiff had been a member of the defendant brotherhood 
for many years, and had held other beneficiary certificates issued to him by the 
defendant. He can read and write. He was injured as alleged in his complaint, 
and there was evidence tending to show that he has been unable because of 
said injury to do the work of a trainman. He has worked from time to time 
as an insurance solicitor and as a salesman. 

The testimony of the plaintiff was the only evidence at the trial as to any 
representation made to him with respect to the certificate, prior to its issuance. 

Issues submitted to the jury were answered as set out in the record. 

From judgment on the verdict that plaintiff recover of the defendant the 
sum of $5,000, with interest, defendant appealed to the Supreme Court. 

Cansler & Cansler and D. E. Henderson, all of Charlotte, for appellant. 

Chas. W. Bundy, Hunter M. Jones, and John M. Robinson, all of Charlotte, 
for appellee. 

Connor, J. 

[1] There is no allegation in the complaint in this action, nor was there evi- 
dence at the trial tending to show, that plaintiff was totally and permanently 
disabled as defined in section 68 of the constitution and by-laws of defendant. 
Plaintiff has not suffered an amputation or severance of an entire hand at or 
above the wrist joint, or an amputation or severance of an entire foot at or 
above the ankle joint; he has not suffered the loss of sight of one or of both 
eyes, nor has he arrived at the age of 70 years. He has not become totally and 
permanently disabled as defined in section 68. Conceding that there was evi- 
dence tending to show that he has become totally and permanently disabled from 
doing the work of a trainman, as the result of falling from the top of a moving 
box car, as alleged in his complaint, it is manifest that under the terms of the 
beneficiary certificate issued to him by the defendant, plaintiff cannot recover 
in this action, unless and until the said certificate and section 68 of the con- 
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stitution and by-laws of defendant have been reformed, as prayed for by plain- 
tiff in this action. Burton v. Ins. Co., 198 N. C. 498, 152 S. E. 396. The pro- 
visions of section 68 are so clear and free from ambiguity that there is no room 
for a construction of the language of said section upon which plaintiff would 
be entitled to recover in this action, upon the facts alleged in the complaint and 
shown by all the evidence. Hinton y. Vinson, 180 N. C. 393, 104 S. E. 897. The 
vital question, therefore, to be decided on this appeal is whether there was evi- 
dence at the trial tending to show mutual mistake of the plaintiff and defendant, 
with respect to the terms of the beneficiary certificate issued to plaintiff by de- 
fendant, or mistake on the part of the plaintiff, induced by the fraud of the de- 
fendant, with respect to said terms. 

[2] “It is now well settled that a policy of insurance may be reformed upon 
proper allegations and proof, as much so as a deed or any other contract, and 
that is true even after loss. * * * But, the reformation is subject to the same rules 
of law as applied to all other instruments in writing. It must be alleged and 
proven that the instrument sought to be corrected failed to express the real 
agreement or transaction because of mistake common to both parties, or be- 
because of mistake of one party and fraud or inequitable conduct of the other.” 
Britton v. Insurance Co., 165 N. C. 149, 80 S. E. 1072, 1074, Ann. Cas. 1915D,, 
363. Where, however, as in the instant case, the defendant is a fraternal bene- 
ficiary association and a reformation of the policy or certificate, as prayed for 
by the plaintiff, will result in an unjust discrimination among its members, or- 
dinarily a rescission rather than a reformation should be decreed by the Court. 
Graham vy. Insurance Company, 176 N. C. 313, 97 S. E. 6; C. S. § 6503. 

Conceding, as contended by plaintiff, but not deciding, that the secretary 
and treasurer of the subordinate lodge of which plaintiff is a member was the 
agent of the defendant (C. S. § 6457), and that defendant would be bound by 
representations made by him as such agent to plaintiff, as a prospective appli- 
cant for a beneficiary certificate to be issued by defendant to plaintiff, in ac- 
cordance with its constitution and by-laws, notwithstanding such representations 
were false or fraudulent, and not authorized by said constitution and by-laws 
(C. S. § 6503), we are of the opinion that there was no evidence of such repre- 
sentations in the instant case. The only evidence offered by plaintiff as to such 
representations was his testimony, tending to show a conversation which plain- 
tiff had with Mr. Snyder, -the secretary and treasurer of his lodge, after the lat- 
ter’s return from a national convention of the defendant. It does not appear 
that the statement made in this conversation to plaintiff by Mr. Snyder as to 
the action of the convention was made for the purpose or inducing the plaintiff 
to apply for a beneficiary certificate, or that plaintiff relied on said statement 
when he subsequently applied for the certificate which was issued by defendant. 

All the evidence shows that plaintiff can read and write and that he is a 
man of intelligence and business experience. He had been a member of the 
defendant brotherhood for many years, and held certificates issued by. the de- 
fendant. 

The evidence fails to show a mistake common to the plaintiff and defendant 
with respect to the terms of the certificate which was issued by defendant and 
accepted by the plaintiff; it also fails to show fraud or inequitable conduct on 
the part of the defendant, its agents, officers, or representatives, by which 
plaintiff was induced to apply for and accept the beneficiary certificate, which 
he now seeks to have reformed. In the absence of such evidence, on the au- 
thority of well-considered decisions of this court, plaintiff is not entitled to a 
reformation of his contract with the defendant. Burton vy. Ins. Co., 198 N. C. 
498, 152 S. E. 396; Welch v. Ins. Co., 196 N. C. 546, 146 S. E. 216; Graham v. 
Ins. Co., 176 N. C. 313, 97 S. E. 6; Britton v. Ins. Co., 165 N. C. 149, 80 S. E. 
1072, Ann. Cas. 1915D, 363; Clements v. Ins. Co., 155 N. C. 57, 70 S. E. 1076; 
Floars v. Ins. Co., 144 N. C. 232, 56 S. E. 915. 

[3] Plaintiff has no cause of action against the defendant upon his allegation 
that the action of the beneficiary board of defendant in disapproving his dis- 
ability claim under section 70 of the constitution and by-laws of defendant was 
arbitrary. It is expressly provided in said section that no action shall be main- 
tained on a claim under said section until such claim has been approved by said 
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board. Whether or not a claim addressed to the benevolence of defendant shall 
be approved is by the express terms of said section to be determined by said 
board in the exercise of its discretion. All the evidence tends to show that 
said board considered said claim and in the exercise if its discretion disapproved 
the same. Plaintiff by his contract expressly agreed that upon such disapproval 
defendant would not be liable to him for his claim for disability under section 70. 

There was error in the refusal of the trial court to allow defendant’s mo- 
tion for judgment as of nonsuit. For this reason the judgment is reversed. 



















BATCHELOR et al. v. AMERICAN NAT. INS. CO. OF 
GALVESTON, TEX. No. 56. 
Supreme Court of North Carolina. Feb. 18, 1931. 
157 Southeastern Reporter 16. 
INSURANCE. 
Difference between cash surrender value of life policy and outstanding policy 
loan was recoverable only as of date insurer received surrender notice. 
(For other cases, see Insurance, Dec. Dig. § 244.) 
Appeal from Superior Court, Nash County; Cranmer, Judge. 
Action by Samuel A. Batchelor and others against the American National 


Insurance Company, of Galveston, Tex. Judgment for plaintiffs, and defendant 
appeals. 


New trial. 

Civil action to recover the difference between the cash surrender value of a 
policy of life insurance and the outstanding policy loan, which difference, on Sep- 
tember 23, 1929, the annual premium date of said policy, amounted to $50.85. 

It appears from the record that, after some correspondence between the parties 
as to the better course to pursue, the plaintiffs finally notified the defendant on 
November 19, 1929, of their intention to surrender said policy and mailed release 
to that effect on said date. 

Under the automatic premium-loan provision of said policy, the net cash value 
of the policy would have been consumed on November 26, 1929, but not before. 

From a directed verdict in favor of the plaintiffs for $50.85, the defendant 
appeals, assigning errors. . 

J. A. Edgerton and T. T. Thorne, both of Rocky Mount, for appellant. 

D. W. Perry, of Nashville, for appellees. 

Stacy, C. J. (after stating the case). 

Plaintiffs are entitled to recover the difference, if any, between the cash sur- 
render value of the policy and the outstanding policy loan on the date the de- 
fendant received notice of intention to surrender, but no more. It was error, 
therefore, to direct a verdict for a larger sum. 

New trial. 



































SCHMIDT v. PRUDENTIAL INS. CO. 
Court of Appeals of Ohio, Summit County. Feb. 23, 1928. 
174 Northeastern Reporter 605 
INSURANCE. 


Insured’s administrator cannot sue on policy as containing no beneficiary, be- 

cause insured paying for policy falsely designated beneficiary as his wife. 
Syllabus by the Court. 

The naming of a woman as beneficiary in a life insurance policy, pro- 
cured and paid for by the insured, and falsely designating her as his wife, 
does not give the administrator of the estate of the insured a right of ac- 
tion against the insurance company under a provision in the policy that the 
amount of insurance payable shall be paid to the adminstrator, if there is 
no beneficiary living at the death of the insured. 

(For other cases, see Insurance, Dec. Dig. § 585[3].) 

Action by Mary Schmidt, administratrix of the estate of Joseph Schmidt, 
deceased, against the Prudential Insurance Company. Judgment for defendant, 
and plaintiff brings error—[By Editorial Staff.] 

Affirmed. 

Parlett & Veitch, of Akron, for plaintiff in error. 





Life] Schmidt v. Prudential Ins. Co. 


Musser, Kimber & Huffman, of Akron, for defendant in error. 

Funk, J. 

In the year 1912 Joseph Schmidt married a woman whose first name is Mary, 
and with whom he lived until about 1922, when he left her, and went to live in 
a state of adultery with a woman whose first name is Anna. He lived with Anna 
in different cities in Ohio, and finally located in Morgantown, W. Va., where 
they lived together and held themselves out as husband and wife. 

On February 1, 1924, while said Schmidt and said Anna were so living in 
West Virginia, he took out an insurance policy on his life for $2,500, with the 
defendant in error, the Prudential Insurance Company, through its local agent at 
Morgantown, W. Va., paid the premium thereon, and made the policy “payable 
to Anna Schmidt, beneficiary, wife of the insured,” she being the same one with 
whom he was living in a state of adultery. 

Joseph Schmidt died in a tuberculosis hospital at Asheville, N. C., within 
four months after he purchased said life insurance, and was buried in said city. 
Schmidt in his application for insurance falsely and fraudulently represented that 
he never had had tuberculosis, and had never been treated for such disease, when 
in truth he had been treated in the same hospital to which he returned after 
the policy had been issued, and in which he died. ae 

Said Anna filed proof of death and made claim for the amount of said in- 
surance, which claim the company rejected on the ground that the policy was ob- 
tained by false and fraudulent representations as to decedent’s physical condi- 
tion, but it afterwards settled with her as the beneficiary and took up the policy, 
with knowledge that Mary was decedent’s lawful widow and that said Anna was 
not, and that decedent was living with her in a state of adultery at the time he 
procured the insurance. 

Said Mary was thereafter appointed administratrix of his estate in this county, 
and commenced action on the policy to recover the amount stipulated therein. 

The common pleas court found upon the issues joined, in favor of defendant, 
and the case is here on error to reverse that judgment. 

Counsel for plaintiff contend that the rights of the parties should be deter- 
mined according to the laws of West Virginia, and that under the laws of that 
state a contract of insurance, obtained by a person on his own life for the benefit 
of another having no interest in his life, is void as against public policy; in other 
words, that said Anna did not have an insurable interest in decedent, and that the 
legal effect of naming a beneficiary without an insurable interest is the same as 
though no beneficiary had been named able to take under the laws of West Virginia, 
and, therefore, that the plaintiff, as administratrix of his estate, is entitled to the 
proceeds of said policy under the following provision thereof: 

“If there is no beneficiary living at the death of the insured, the amount of 
insurance payable shall be paid to the executors, administrators or assigns of 
the insured, unless otherwise provided in the policy. The right to change the 
beneficiary has been reserved by the insured.” 

It seems to be conceded by counsel on both sides that under the laws of Ohio 
a person may, in good faith, insure his own life for the benefit of any one whom 
he may choose, though not related to him by blood or marriage and that such 
insurance so procured is not invalid as being against public policy. 

Counsel for plaintiff rely entirely upon the case of Tate v. Commercial Bldg. 
Ass’n. 97 Va. 74, 33 S. E. 382, 45 L. R. A. 243, 75 Am. St. Rep. 770, decided in 
1899, contending that it supports their position, and that the decisions of the 
Supreme Court of Virginia are controlling in West Virginia. 


Assuming that this may be true in the absence of a law or decision in West 
Virginia to the contrary, it cannot be true when there are decisions of the Supreme 
Court of that state on the same question to the contrary. Counsel for plaintiff 
seem to have overlooked the case of Burdette v. Columbus Mutual Life Ins. Co., 
decided May 1, 1917, and reported in 80 W. Va. 384, 93 S. E. 366. The first para- 
graph of the syllabus of that case reads.: 


_ “Ll. Any person competent to contract may in good faith lawfully procure 
insurance upon his life, and in the policy designate as beneficiary any one whom 
he may choose, though not related to him by blood or marriage. Insurance so 


procured is not invalid, or subject to condemnation as being obnoxious to public 
policy.” 
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It therefore clearly appears that it was lawful for decedent to make said 
Anna the beneficiary in said policy under the law of either Ohio or West Virginia. 
This principle is supported by the great weight of authority, and is the rule in 
most of the states. 

It must be borne in mind that there is a clear distinction between a person 
insuring his life for the benefit of another, and paying for it himself, and a per- 
son procuring and paying for insurance on the life of another. 

The conclusion reached renders it unnecessary to consider the other questions 
urged by counsel for plaintiff in error. 

Some claim is made by counsel for plaintiff concerning the provision in the 
policy that it was “incontestable after one year,” but this provision has no appli- 
cation in this case, as it is effective only when the assured lives longer than one 
year after the date on which the policy is issued. 

The judgment of the common pleas court is therefore affirmed. 
Judgment affirmed. 
Washburn, P. J., and Pardee, J., concur. 


GRESHMAN v. TNA LIFE INS. CO. No. 13063. 
Supreme Court of South Carolina. Feb. 5, 1931. 
156 Southeastern Reporter 878. 

2. INSURANCE. 

That insured textile employee lived on farm until age of 16, did not show he 
was “trained” in farming, so as to preclude recovery on group policy when dis- 
abled from performing textile work. 

In view of fact that successful farming, being based on scientific 
principles, requires study and experience, evidence that insured employee 
lived on a farm until he was about 16 years of age, and subsequently did 
textile work in cotton mill for about 14 years, with exception of one year 
spent on a farm, tended to show merely that his connection with farm was 
casual! or incidental. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Cothran, J., dissenting. 

Appeal from Common Pleas Circuit Court of Fairfield County; S. W. G. 
Shipp, Judge. 

Action by B. F. Gresham against the A®tna Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

McKay & Manning, of Columbia, and McDonald, MacAulay & McDonald, of 
Chester, for appellant. 

Douglas & Douglas, of Winnsboro, for respondent. 

STABLER, J. 

An action brought by a certificate holder insured under a group policy of in- 
surance taken out by the Winnsboro Mills with the defendant company upon its 
employees; the certificate being issued subject to the terms and conditions of the 
policy and for the sum of $2,000. The policy provides, in part; “If any employee, 
before attaining the age of sixty years and while insured hereunder, becomes to- 
tally disabled and presumably will thereafter during life be unable to engage in 
any occupation or employment for wage or profit, * * * such employee shall be 
deemed to be totally and permanently disabled. Upon receipt at the home office 
of the company, during the continuance of insurance on such employee, of satis- 
factory evidence of such disability, the company will pay the amount of insurance 
in force upon such life at the time such disability commenced, in lieu of all other 
benefits provided for on such life under this policy, by that one of the following 
optional methods that shall be designated and requested.” 


Paragraph 6 of the complaint is as follows: “That the plaintiff is now thirty- 
two years of age, and that on or about the fifth day of August, 1929, plaintiff 
being then an employee of the said Winnsboro Mills, was taken sick and ill with 
a bodily disease, presumably tuberculosis of the lungs, and has continuously since 
that time been incapacitated from doing any work, and has become totally dis- 
abled and presumably will hereafter during life be unable to engage in any occu- 
pation or employment for wage or profit, and is totally and permanently disabled.” 
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The plaintiff designated the optional method providing for payment to a dis- 
abled employee of the amount of his certificate in one sum. 

The answer was in effect a general denial. 

The jury rendered a verdict in favor of the plaintiff for the face of the policy, 
interest, and costs. From an order. refusing its motion for a directed verdict and 
from certain portions of the charge, the defendant appeals. 

The trial judge charged in part as follows: “Now, it is up to the plaintiff to 
show you that he has. such a disease—he says here, presumably, tuberculosis. 
Now, he has to prove to you—he doesn’t necessarily have to prove that he had 
tuberculosis; but he has to show you that he had some kind of disease, now, that 
made him unable to perform his usual duty; and it must be such a disability that 
you can infer from the evidence, and reasonably infer, that that will be of a per- 
manent nature, and, under the language of the policy, will endure for his life. 
You judge that from the testimony in the case. Jt doesn’t mean, now, ‘that he 
must be entirely disabled from performing anything; it means that he must not 
be able to perform—that he will not be able to perform those things he is trained 
for—his customary duty; follow the business he is trained for, or some business 
similar to that. If he has to go out and learn some other business, the Supreme 
Court says it means he has a right, when he makes a contract of this sort, to 
be insured against disability—against disability from performing the business in 
which he is engaged.” 

Appellant excepts to the italicized portion of this charge on the ground that 
it confined the question of dsability to the performance of the business in which 
the plaintiff was engaged at the time the contract of insurance was made, whereas 
there was evidence that plaintiff was not only a mill operative but had also been 
engaged in farming. 

The trial judge also charged the jury as follows: “The plaintiff must show 
you he must not be temporarily sick; and if from the testimony you infer that 
he will be—you come to the conclusion that it is just temporary, and he can be 
cured—why, you must come to the conclusion that it is permanent from the 
sense of enabling him to do his usual. business; and, under the language of this 
policy, must give you evidence that will enable you to infer that the disease, if 
he has any disease—you could reasonably infer that it will continue, and he will 
be disabled through his life, from performing, now, the usual business for which 
he has been trained.” 

Apellant excepts to this part of the charge on the ground that plaintiff 
would not be entitled to recover if he could reasonably engage in other gainful 
occupation, and that the testimony failed to show that work in a cotton mill, which 
was his usual business, was the only work he could perform; the clear inference 
from the testimony being that work in the open, such as farm work, would be 
proper for him. 


In McCutchen v. Life Insurance Co., 153 S. C. 401, 151 S. E. 67, 71, earlier 
cases were reviewed, and a policy .provision very similar to the provision above 
quoted was construed. This court approved the following instruction, given at 
plaintiff's request: 

“The words ‘total disability,’ as used in the policy of insurance introduced in 
evidence, does not mean as its literal construction would require, a state of 
absolute helplessness, which can result only from loss of reason, since, as long’ 
as one is in full possession of his mental faculties, he is capable of transacting 
some part of his business, whatever it may be, although he is incapable of physical 
action. On the contrary, the courts, giving consideration to the object of the 
contract, hold that the ‘total disability’ contemplated by the agreement is inability 
to do substantially all of the material acts necssary to the prosecution of the 


insured’s business or occupation, in substantially his customary and usual manner. 
* * x 


“The insured is deemed ‘totally disabled’ when he is no longer able to do his 
accustomed task, and such work as he has only been trained to do, and upon 
which he must depend for a living.” 

And sustained the refusal to charge defendant’s request as follows: 

“T charge you further that this written contract does not mean that he is 
simply disabled so that he cannot follow his own trade or business; if you find 
from the evidence that he retains physical ability sufficient for the pursuance of 
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other avocations or business, in which he might engage for profit or remunera- 
tion, then he is not totally and permanently disabled under the terms of the policy 
which we have before us. As an illustration: : 

“‘Tf a man was an engineer on a train and was injured and claimed to be 
wholly disabled, the fact that he might be unable to run an engine would not be 
sufficient where it appears ‘that he could engage in other business for profit, or 
follow another gainful occupation. The fact that a man might be cisabled for 
his own business does not mean under the terms of a policy like this that he can 
sit down and not try to do other kinds of work.’ ” 

The testimony in the instant case tends to show that plaintiff lived on a 
farm until he was about 16 years of age, engaged in hauling hardwood for about 
two years, and then went into textile work in a cotton mill, continuing to do such 
work for about fourteen years, with the exception of one year spent on a farm. 
It is this testimony as to farm experience which, appellant maintains, shows that 
plaintiff was capable of performing other than textile work, and which forms 
the basis of the exceptions to the charge; the contention being that, under the 
law as laid down in the McCutchen Case and the testimony in the case at bar, the 
question whether the plaintiff was trained for farm work should have been sub- 
mitted to the jury for their consideration in determining whether he was “totally 
disabled,” under the terms of the policy, while the instructions given limited the 
jury to a consideration of the question whether he would be able to pursue his 
usual occupation of a textile worker. . 

[1, 2] If there was error in the charge as complained of—which we do not 
concede—it was not prejudicial to the defendant. More and more farming is 
being reduced to and based upon scientific principles, and to farm successfully one 
must have training, through study, proper experience, or both. Many a boy spends 
his tender years on a farm without learning much about the business. Plaintiff 
left the farm at an early age to engage in other work; later he returned to it, 
but went back, after a year, to the cotton mill. We do not think the testimony 
would sustain a finding that he was “trained” in farming; on the contrary, his 
connection with the farm was casual or incidental, his customary occupation, that 
for which he was “trained” and to which he looked for a living, being that of 
a textile operator. Furthermore, the disease attempted to be shown by the testi- 
mony, and which the jury found the plaintiff to have, was tuberculosis, which, it 
is well known, makes it impossible or, at most, in mild cases, inadvisable, for the 
sufferer to engage in strenuous physical labor. The testimony shows that the 
plaintiff did not own a farm or any other property, and therefore he would be, 
dependent upon his physical labor for any living which he might obtain from the 
farm. Under no view of the instructions complained of, therefore, should the 
case be remanded for a new trial. 

Appellant’s motion for a directed verdict was made on the ground that there 
was not sufficient evidence in the case to establish a disability that presumably 
would last through life—to estblish a presumption that thereafter during life the 
insured would be unable to engage in any occupation or employment for wage or 
profit. In his argument, appellant’s counsel very properly concedes that the testi- 
mony, being taken in the light most favorable to the plaintiff, tended to show 
that plaintiff was afflicted with tuberculosis, and that, after a cure of this condi- 
tion, it would not -be safe or advisable for him to return to work in the cotton 
mill, but maintains that it also shows he was steadily improving in weight, strength, 
and general condition, and could do work that would keep him out of doors; 
reliance being especially had upon the testimony as to his farm experience. What 
we have already said is applicable here. There was testimony tending to show 
that in some cases tubercular patients die from the dread disease even when they 
appear to be improving, and there was other testimony from which the jury 
might have inferred “total disability” on the part of the plaintiff at the time of 
the time of the trial and a presumption that such disability would continue through- 
out his life. 

The judgment of the circuit court is affirmed. 


Blease, C. J., Carter, J., and Cosgrove, A. A. J., concur. 
Cothran, J., dissents. 
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SWOFFORD et al. v. LIFE INS. CO. OF VIRGINIA. No. 13069. 
Supreme Court of South Carolina. Feb. 17, 1931. 
157 Southeastern Reporter 7. 
1. INSURANCE. 


In action on life policy, burden was on insurer to establish defense of sui- 
cide by insured. 

The policy provided that, if within one year from date of policy 
the insured shall die by his own hand or act, the liability should be 
limited to the amount of the premiums paid. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

. INSURANCE. 
In action on life policy, presumption is against suicide. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 
. INSURANCE. 
In action on life policy, whether insured committed suicide held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[12].) 
5. INSURANCE. 

In action on life policy, coroner’s verdict held not admissible to support de- 
fense that insured committed suicide. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

CoTHRAN, J., dissenting. 

Appeal from Common Pleas Circuit Court of Richland County; M. S$. Wha- 
ley, Judge. 

Action by R. C. Swofford and another, as administrators of the estate of 
John L. Swofford, deceased, aganist the Life Insurance Company of Virginia. 
Judgment for plaintiffs, and defendant appeals. ; 

Affirmed. 

Thomas & Lumpkin, of Columbia, for appellant. 

Claude N. Sapp, of Columbia, T. K. Vassy, of Gaffney, Barron & Barron, of 
Union, and W. S. Hall, of Gaffney, for respondents. 

STABLER, J. 

Briefly stated, the facts out of which this action arose are as follows: On 
July 18, 1927, the defendant insured the life of one John L. Swofford in the sum 
of $1,000. The policy provided that the insurance, at the death of the insured, 
be paid to his wife, Mrs. Bertie Swofford, but should she predecease him, then 
to his executors, administrators, or assigns, and contained the following clause: 

“If within one year from the date of this policy the Insured shall die by 
his or her own hand or act, whether sane or insane, the liability hereunder shall 
be limited to the amount of the premiums paid under this Policy.” 

The insured died on or about July 4, 1928, having been predeceased by his 
wife. Thereafter, in compliance with the terms of the policy, proofs of the 
death of the insured were furnished the defendant, which refused to pay the 
insurance but offered to return the premiums with interest. This action was 
then brought by the administrators of the insured’s estate. 

The answer admitted the issuance of the policy and the payment of the 
premium, but alleged that the proofs of death conclusively showed that the 
insured died by his own act less than one year after the delivery of the policy, 


and that therefore the company’s liability was limited to the amount of the 
premiums paid. 


Defendant’s motion for a directed verdict was overruled, and the case sub- 
mitted to the jury, who found for the plaintiffs. A motion for a new trial was 
also denied, and from judgment entered on the verdict this appeal is taken. 


Counsel for appellant argue with great earnestness that the trial court erred 
in refusing the motion for a directed verdict, made upon the ground that the 
evidence was susceptible of only one reasonable inference, namely, that the in- 
sured came to his death by his own hand within the first insurance year. 

[1, 2] The respondents contend that, the defendant having pleaded the de- 
fense of suicide by the insured, the burden was upon it to establish that defense 
by clear and satisfactory proof, that the presumption against suicide was not 
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overcome by the evidence, and that therefore the court would have erred in 
directing a verdict for the company. 

In 10 R. C. L. at page 868, we find the following: 

“Legal presumptions are rules established by the common law or statute, 
and are founded upon the first principles of justice, or the laws of nature, or the 
experienced course of human conduct and affairs, and the connection usually 
found to exist between certain things. Where one fact is proved or ascertained, 
another, its uniform concomitant, is universally and safely presumed; and it is 
this uniformly experienced connection which leads to its recognition by law, 
without other proof.” 


In McKendree vy. Life Insurance Co., 112 S. C. 335, 99 S. E. 806, 807, this 
court said: 

“The presumption of fact is that a man will not take his own life. Every 
action of a man, voluntary and involuntary, tends to preserve his life.” 

In 37 C. J. 618, the writer says: 

“In accordance with the rule that the presumption is always against suicide 
or self-destruction on the part of a sane person, who came to his death under 
circumstances not explained, where the cause of insured’s death is unexplained 
and the circumstances are such that it might have resulted from accident, hom- 
icide, negligence, natural causes, or suicide the presumption is in favor of death 
by one of such other causes and against death hy suicide. Therefore the burden 
of proving death by suicide as a defense is on defendant, notwithstanding the 
verdict of the coroner’s jury was suicide.” 

See, also, Sanders v. Insurance Co., 134 S. C. 435, 132 S. E. 828; Dill v. 
W. OO. 'W., 126 SC S08) 1200'S. 1 61-37A.. LR. 367. 

In this case, the insured and his wife were found dead in their home at 
Columbia on the morning of July 5, 1928. Mrs. Swofford was on the bed, ap- 
parently having been killed by a blow on the head with some blunt instrument. 
Swofford himself was lying on the floor, near the fireplace, with his throat cut 
on both sides and incisions on both wrists and ankles. Lying near him was a 
large knife, and on the mantlepiece were a small knife and a razor blade, on all 
of which, as well as on an electric bulb suspended from a cord, there was blood. 
There were also some prints on the floor, apparently made by tracks of some 
one who had stepped in blood, and there was blood on the dining room floor. 

Mrs. Jackson, a near neighbor, who was first to go to the home of the 
insured on that morning, testified that she entered the room in which Swofford 
and his wife lay dead from the back porch through a door that was shut but un- 
latched; that she immediately gave the alarm, and a number of other persons 
soon came, among them being her husband and the sheriff. There was other 
testimony to the effect that the front door was also unlatched, and that it was 
the custom of the deceased to leave the doors unlocked, thus enabling any one 
to enter the house without difficulty. Jackson testified that the last time he 
saw the insured alive was the morning of July 4, at which time he told the wit- 
ness that he was going to take his wife to the sawmill with him that day, and 
asked the witness to take care of his milk for him. Several neighbors testified 
that no disturbance or commotion in the house of the deceased had been heard 
by them, nor was the furniture in the room where he was found dead over- 
turned or disarranged in any way. The evidence showed that the deceased ran 
a sawmill, where he employed and worked a number of hands, and that a few 
days before his death he was paid in a lumber transaction $400, and that this 
money could not be found or accounted for. The sheriff testified that from 
what he saw in the room when he arrived there, it was perfectly possible for 
some one to have murdered the two old people. 


Dr. Foster, a witness for the defense, gave it as his opinion that the wife 
predeceased the husband perhaps several hours. He also testified that Swof- 
ford had been suffering from pellagra for a number of years; that this is a 
disease from which, if properly treated, the patient may readily recover, and 
that usually one afflicted with it is not mentally affected by it, if at all, until 
he has had it for several years; that he had treated the insured for this disease 
for several months, during which time he had observed him closely, looking for 
signs of mental derangement, and thought at one time that “he was possibly a 
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little off,” but that perhaps he would have overlooked it if he had not been 
hunting for it; that the insured had gained about thirty pounds; and that he 
thought he was better. There were others, neighbors and associates of the in- 
sured, who testified that they had never noticed anything wrong with him at 
any time with respect to his mentality, that he appeared at all times to be 
normal, that he and his wife lived happily together, and that he was an honest, 
hard-working man, with no apparent reason for committing suicide. 

[3] Under the testimony, it could not be said, as a matter of law, that the pre- 
sumption against self-destruction had been overcome and that the fact of 
suicide had been established. As more than one inference could be drawn from 
the evidence as to how the insured came to his death, the trial judge properly 
submitted the question to the jury. 

[4, 5] The defendant offered in evidence, as a part of the proofs of death 
required by the company, the verdict of the coroner’s jury, which the court at 
first excluded, but later admitted under the authority of Hartin v. W. O. W., 
124 S. C. 397, 117 $. E. 409, when that case was called to its attention by de- 
fendant’s counsel. In his first ruling that it was not admissible, the trial judge 
made the following remarks: 

“T will tell you what can come in and what not. Whatever is signed by 
these men can come in, what is not, or what is signed by a householder or some 
coroner cannot come in. What a coroner’s jury found cannot come in. A 
hearing of that kind is not taken according to proper rules of evidence, it is 
an informal proceeding, anybody is allowed to come in and tell what they know 
or believe. That can’t come in.” 

The appellant contends that this language was prejudicial to its case—that 
the judge treated the inquisition as a casual and formal proceeding, which led 
the jury to conclude that no weight should be given to the coroner’s verdict in 
reaching their conclusion. 

We find no error as complained of. The coroner’s verdict, if admissible at 
all, was admissible only as a part of the proofs of death, and for the purpose 
only of showing why the company refused to pay the claim, and not to establish 
or to support in any way the defense that the insured, as a matter of fact, 
committed suicide. 

The defendant requested the court to charge the jury as follows, which was 
refused: 

“I charge you further that the presumption of natural or accidental death 
is sufficiently overcome by the defendant where there are no facts or circum- 
stances shown indicating natural death or accident, and facts and circumstances 
are shown which establish that the cause of the death was suicide.” 

The appellant urges that this refusal was error, as it left the jury without 
instructions as to the quantity and kind of evidence necessary to overcome the 
presumption. 

We do not agree with this contention. The request took away from the 
jury the issue as to whether the deceased had met his death from homicide. 
Furthermore, the law as to the matters contained in it was fully and correctly 
covered by the general charge. 

What we have already said disposes of appellant’s exception to the refusal 
of the trial judge to grant a new trial. 

The judgment of the Richland county court is affirmed. 

Blease, C. J., Carter, J.. and John I. Cosgrove, A. A. J., concur. 

CorHRAN, J. (dissenting). 

I do not think that the facts of this case are susceptible of but one reason- 
able inference; that is, that the insured in a spirit of despondency induced by 
the disease (pellagra), with which he was suffering, crushed the skull of his 
wife, who was asleep in bed, and then committed suicide in a most determined 
manner, as evidenced by the facts related in the opinion of Mr. Justice Stabler. 

The man and wife lived alone in a small bungalow, in a comparatively 
thickly settled suburb of Columbia; there were houses on both sides of their 
bungalow, fronting the same street and not more than a few yards from it; 
they were planning to spend the holiday, July 4th, on a fishing excursion at a 
stream some miles away; in the evening of July 3d the wife went to a next door 
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neighbor’s and asked the lady of the house, in view of their expected early de- 
parture on the next morning, to place a bottle of milk which customarily was 
placed on the back piazza, in her ice box, awaiting their return in the evening 
of the 4th; the lady found the bottle after the man and his wife had departed 
and did as requested; on the morning of the 5th, the lady becoming uneasy 
on account of the bottle not having been called for, crossed her back yard, to 
the back piazza of the Swofford home, and knocked at the door; receiving no 
response, she tried the door and found that although closed it was not locked; 
she went inside and to the bedroom, where the ghastly sight of the wife in bed 
in her nightdress, her head crushed and blood over the bedclothes, the husband 
lying on the floor, gashed as described, was presented. In a corner of the room 
was a small rifle, the butt of which was smeared with blood, evidently the wea- 
pon with which the wife’s head had been crushed. On the floor by the dead 
body of the man were a cleaver, and a pocket knife, both bloody, and on the 
mantel a razor blade also bloody. Bloody tracks led to the kitchen where an 
uneaten part of a sandwich was found on the table. There was not the slightest 
evidence of a struggle in the bedroom; the furniture was undisturbed; not a 
sound had been heard by the neighbors on either side during the evening of the 
4th or morning of the 5th; there was no evidence of the opening of trunks, 
ichests, bureau drawers, or other receptacle as would have appeared in a search 
for money. It appeared that the wife had been dead at least eight hours be- 
fore the death of the man; decomposition to an offensive degree had set in, 
though not in his body. Evidently the man had wandered around in the house 
for several hours before completing his ghastly work. 

There was not the slightest evidence that both homicides had been commit- 
ted by a murderer entering the home. It is inconceivable that he should have 
murdered the woman in her bed and waited eight hours to kill the man. The 
only evidence (and that was only the expression of an opinion), tending to 
show that such homicides had been committed, was the statement of the sheriff, 
which any one could have made and which was not evidence, that the circum- 
stances indicated that it was possible that an outside murderer had committed 
the crime, together with the statement that the insured had recently been paid 
$400 in cash which had not been found. There is no explanation what he did 
with this money, whether he deposited it in the bank, paid it out to creditors, 
or kept it either about his person or concealed somewhere in his house. 


WATTS v. GIBSON. No. 12377. 
Court of Civil Appeals of Texas. Fort Worth. Nov. 15, 1930. 


32 Southwestern Reporter (2d) 777. 
2. INSURANCE. 

Where beneficiary under life policies agreed to divide proceeds in considera- 
tion for third person’s paying residue of premiums, third person’s performance 
raised moral obligation which supported performance by beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

3. INSURANCE. 

Beneficiary’s assignment of half proceeds of policies, pursuant to agreement 
whereby third person paid premiums, constituted waiver of beneficiary’s right to 
claim agreement was void. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

Error from District Court, Wise County; J. F. Carter, Judge. 

Action by Oscar W. Watts against E. P. Gibson, in which defendant pleaded 
certain offsets and counterclaims. There was a judgment for defendant, and 
plaintiff brings error. 

Reformed and affirmed. 

John L. Poulter, of Fort Worth, for plaintiff in error. 

C. T. Gettys, of Decatur for, defendant in error. 

DuNKLIN, J. 

Four life insurance policies were issued on the life of Mrs. Lucinda Watts, 
each of which named her son, Oscar W. Watts, as the sole beneficiary. The bene- 
ficiary paid the insurance premiums on all of those policies up to April 30, 1924 
—a period of about fifteen years—at which time he found that he was unable to 
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pay further premiums, and in order to avoid a lapse of the policies and a loss of 
all benefits thereunder, he proposed to E. P. Gibson to convey to him a one-halt 
interest in all the benefits to be derived from those policies upon the death of his 
mother if Gibson would assume and pay all premiums thereafter accruing on 
those policies up to the date of the death of Mrs. Lucinda Watts. Mrs. Lucinda 
Watts also gave her consent for her son to make that contract, and thereafter 
a contract in writing was executed by Oscar W. Watts and E. P. Gibson, by 
the terms of which Gibson obligated and bound himself to pay all future pre- 
miums and dues on the four policies, and in consideration therefor Watts agreed 
to and did sell and convey to Gibson a one-half interest in ‘all of those policies 
and further agreed that on the death of his mother he would make all necessary 
proofs of her death and deliver to Gibson one-half of the proceeds collected on 
the policies. That agreement was executed by both parties on April 30, 1924. 
Thereafter, Gibson proceeded to pay the premiums on the policies as they fell 
due and kept up those payments without default until the death of Mrs. Lucinda 
Watts, which occurred on May 18, 1927. The payments so made by Gibson aggre- 
gated $759.55. After the death of Mrs. Lucinda Watts, proof of her death was 
duly furnished the respective companies in accordance with the agreement of 
Oscar W. Watts, and there was collected on the four policies the aggregate of 
$2968.25. On one of the policies the sum of $917 was paid to Gibson with the 
consent of Oscar W. Watts. The amounts collected on the other three policies 
were in each instance paid by check or draft to the order of Oscar W. Watts, 
and he indorsed the same over to Gibson, who collected the same. 

E. P. Gibson was not related to Mrs. Lucinda Watts either by blood or by 
marriage. 

This suit was instituted by Oscar W. Watts against E. P. Gibson, and in 
his petition the facts above set out were alleged. Plaintiff further alleged that 
defendant had no insurable interest in the life of the deceased, in that he was not 
related to her in any manner, and therefore the contract made between the parties 
evidencing a transfer by plaintiff to defendant of a one-half interest in the policies 
was illegal and void; that the money paid by defendant for premiums on the pol- 
icies, to wit, $759.55, was advanced as a loan; that the defendant had collected 
and appropriated all the proceeds of the policies; that he was entitled to reimburse 
himself for the amount he had advanced to pay the premiums on the policies, 
and was also entitled to a further credit of $516.50 which he had paid to the 
plaintiff out of the proceeds; and that all over and above those two credits con- 
stituted usurious interest for the alleged loan, and plaintiff sought a recovery of 
such excess, together with a statutory penalty for usurious interest, aggregat- 
ing the sum $3,970.89. 

Following a plea of general demurrer and general denial, the defendant plead- 
ed specially the written contract between the parties noted above, the payment of 
premiums by the defendant in good faith and in reliance upon said contract, with 
the further allegation that after the policies were collected the plaintiff transferred 
to defendant one-half of the proceeds and thereby vested in defendant title and 
tight thereto, all in pursuance of and for the purpose of carrying out his said 
written agreement theretofore made. 

The defendant further pleaded the payment of premiums on the policies in 
the sum of $759.55, and the payment to the plaintiff of $515.56. 


There was a further plea of certain offsets and counterclaims as against the 
plaintiff's demand, which will hereinafter be referred to and which the defendant 
sought to have allowed in reduction of any amount. The plaintiff might otherwise 
show himself entitled to recover. 


{1] Plaintiff filed a supplemental petition in reply to defendant’s answer, in 
which he specially pleaded that the insurance policies in question were all issued 
by fraternal benefit associations, and therefore the proceeds thereof were exempt 
and not subject to the offsets claimed by defendant under and by virtue of article 
4847, Rev. Civ. Statutes. One of the offsets so pleaded by defendant was a 
prommissory note purported to be executed by plaintiff, payable to the order of 
the First National Bank of Decatur, and which the defendant alleged he had 
acquired as assignee for a valuable consideration paid. As to that item plaintiff 
specially pleaded non est factum, and he also invoked the statute of limitation 
of four years as against it. The plea of non est factum was not verified, and 
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therefore that defense need not be further noticed. Thomason v. Berry, 276 S. 
W. 185, by the Commission of Appeals. 

A jury was impaneled to try the case, but wheu the evidence was concluded 
the court dismissed the jury and proceeded to determine the issues of fact as 
well as of law without its aid. 

The findings of fact and conclusions of law by the trial court are in the rec- 
ord, and based there on judgment was rendered denying plaintiff any recovery, 
from which judgment he has prosecuted this appeal by writ of error. 

The following is taken from the findings of fact: 

“That at the time the proceeds of said insurance was received plaintiff agreed 
with defendant that said proceeds should be divided equally between himself and 
defendant pursuant to and in accordance with the contract of date April 30th, 
1924, above set out, and voluntarily placed all such funds in the hands and pos- 
session of said Gibson with the understanding and agreement that one-half of 
same belonged to said Gibson, and with the further understanding and agreement 
that there should be paid out of plaintiff’s part a note for $239.50 and interest 
thereon held by defendant.” 

The testimony of plaintiff himself was ample to support that finding by the 
trial court. His testimony was also corroborated by that of defendant, and there 
was no testimony to the contrary. 

2, 3] Even though it be said that the contract originally made between the 
parties stipulating that defendant should have one-half the proceeds of the pol- 
icies when collected in consideration of his payment of all the premiums accruing 
after the date of the contract was voidable as against public policy, within the 
purview of such authorities as Cawthon v. Perry, 76 Tex. 383, 13 S. W. 268; 
Lewy v. Gilliard, 76 Tex. 400, 13 S. W. 304; Goldbaum v. Blum, 79 Tex. 638, 15 
S. W. 564, still defendant having complied with his obligations under that con- 
tract and policies having been saved from total loss and later collected, raised at 
least a moral obligation on the part of plaintiff to abide by the same, and that 
moral obligation was a sufficient consideration to support the later assignment of 
one-half of the proceeds to the defendant after the same had been collected. In- 
deed, appellant has presented no contention to the contrary. And the assignment 
to defendant of a one-half interest in the proceeds of the policies after collec- 
tion being legal and binding, the same constituted a waiver of any right of plain- 
tiff to claim that the original written contract between him and defendant was 
void as against public policy. Colburn v. Coburn (Tex. Civ. App.) 211 S. W. 
248; Floyd v. Patterson, 72 Tex. 202, 10 S. W. 526, 13 Am. St. Rep. 787; 6 R. C. L. 
p. 821, § 217. 

But the waiver just referred to above was not a waiver of plaintiff's right 
to claim the statutory exemption given by article 4847, of half of the proceeds 
of the policies as against the items of set-off pleaded by the defendant and allow- 
ed by the trial judge. The burden was upon plaintiff to prove facts necessary to 
show that the remaining half of the funds, after defendant’s half had been de- 
ducted from the whole, was exempt under the statute from subjection to the pay- 
ment of those offsets, all of which were shown to be just and lawful claims ow- 
ing by plaintiff and of which defendant is the lawful owner and holder. 

Article 4820 reads: 

“Any corporation, society, order or voluntary association, without capital stock, 
organized and carried on solely for the mutual benefit of its members and their 
beneficiaries, and not for profit, and having a lodge system with ritualistic form 
of work and representative form of government, and which shall make provi- 
sion for the payment of benefit in accordance with Article 4824 is hereby declared 
to be a fraternal benefit society.” 

Article 4847, in the same chapter of the statutes and which is invoked by 
plaintiff, is as follows: 

“No money or other benefit, charity or relief or aid to be paid, provided or 
rendered by any such society shall be liable to attachment, garnishment, or other 
process, or be seized, taken or appropriated or applied by any legal or equitable 
process or operation of law to pay any debt or liability of a member or beneficiary 
or any other person who may have a right thereunder, either before or after pay- 
ment.” 

Plaintiff offered in evidence two certificates, as follows: 
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“I, R. B. Cousins, Jr., Chairman of the Board and Commissioner of. Life 
Insurance of the State of Texas do hereby certify that the instrument which is 
hereunto attached is a true, full and correct copy of certificate of authority of 
the Fraternal Aid Union, Lawrence, Kansas, for the year ending March 31, 1929. 

“In Testimony Whereof I have hereunto subscribed my name officially, and 
have hereon impressed my Seal of Office at the City of Austin, in the State of 
Texas on this Ist day of June, A. D. 1928. 

“(Seal.] R. B. Cousins, Jr., Chairman, 
Board of Insurance Commissioners.” 

“This isto certify that the Fraternal Aid Union, Lawrence, Kansas, having 
required with all requirements of law relating thereto, is hereby authorized to 
pursue the business of Fraternal Benefit Society within this State for the year 
ending Mach 31, 1929. . 

“In Witness Whereof, I hereunto sign my name and affix my official seal a 
Austin, Texas, this lst day of April, 1928. 

‘[Seal.] R. B. Cousine, Jr., 
“Chairman of the Board.” 

The Fraternal Aid Union, Lawrence, Kan., named in said certificates, issued 
one of the policies in question, and the amount collected on that policy was $333. 

Another certificate was offered, reading: 

“Department of Insurance 
State of Texas. 

“This is to certify that the Fort Worth Mutual Benevolent Association of 
Texas, Fort Worth, Texas, having complied with all requirements of law re- 
lating thereto, is hereby authorized to pursue the business of Fraternal Benefit 
Society within this State for the year ending March 31, 1925. 

“In Witness Whereof, I hereunto sign my name and affix my official seal at 
Austin, Texas, this 28th day of March, 1924. 

[Signature illegible] 
“Commissioner of Insurance.” 

On that policy there was collected $663. 

Those certificates were the only evidence offered by plaintiff to prove that 
any of the four associations who issued the policies in question was a “Fraternal 
Benefit Society,” within the meaning of the provisions of article 4820 and 4847, 
as specially pleaded by him. We conclude that the certificates so offered were 
not competent evidence to prove that either the Fraternal Aid Union, Lawrence, 
Kan., or the Fort Worth Mutual Benevolent Association, was such a society as 
defined in article 4820 at the time of the issuance of their respective policies, 
which was some 15 or more years prior to the dates of either of these certificates, 
and that the trial court did not err in his finding to that effect. Henry v. Phillips, 
105 Tex. 466, 151 S. W. 533; Couger v. Costello (Tex. Civ. App.) 10 S. W. (2d) 
746; Feingold v. Lefkovitz (Tex. Civ. App.) 147 S. W. 346; Childers v. Picken-’ 
paugh, 219 Mo. 376, 118 S. W. 453; Grand Lodge of Order of Sons of Hermann 
v. Prater (Tex. Civ. App.) 2 S. W. (2d) 500. And with no evidence to show 
that the insurers who issued the other two policies came within the provisions of 
those two statutes, it follows, of course, that there was no error in the court’s 
failure to sustain plaintiff's contention that the proceeds collected from any of 
the policies came within the statutory exemption of article 4847. In this connec- 
tion we deem it proper to note that plaintiff also introduced in evidence certificates 
similar to those referred to above, likewise issued by the board of insurance com- 
missioners, showing that the “American Insurance Union of Columbus, Ohio,” 
had complied with the requirements of the law relating thereto and was authoriz- 
ed to pursue the business of “Fraternal Benefit Society” within this state for the 
year ending March 31, 1928. But as appears in the trial court’s findings and 
shown by uncontroverted proof that society did. not issue any of the policies in 
question, but took over the business of the Fort Worth Mutual Life Association, 
who issued one of the policies in suit about the time that policy was paid, with- 
out assuming any of the obligations of the latter company and paid that policy 
solely by assessments against the members of the association who issued the policy ; 
thus showing that the American Insurance Union merely acted as the agent of 
the Fort Worth Mutual Life Association in discharging its contract of insurance. 

It thus appears that plaintiff failed to establish the alleged statutory exemption 
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of his half of the proceeds from application to the satisfaction of such offsets 
pleaded by defendant as could be properly allowed. The offsets pleaded by de- 
fendant could be properly pleaded under the provisions of articles 2014 and 1015; 
nor was his right to do so challeged by plaintiff. The trial court allowed as offsets 
in favor of the defendant and against plaintiff's demand two judgments that 
had been rendered against E. P. Gibson, defendant in this suit, as garnishee, in two 
other suits that had been instituted against Oscar W. Watts, plaintiff in this suit. 
One of those suits was by W. A. Helm and H. M. Helm, and the other by E. H. 
Baumgaertner, both in the justice court, and in each of which a writ of garnish- 
ment was sued out and served on E. P. Gibson, defendant in this suit. The amounts 
allowed as offsets on those two judgments were $150 on the suit first mentioned 
and $30.08 on the second. The uncontroverted testimony, including that of plain- 
tiff himself, showed that those garnishment procedings were had for the purpose 
of impounding proceeds collected on the insurance policies and then in the hands 
of E. P. Gibson; that plaintiff knew of that purpose on the part of said creditors, 
and after being informed by defendant of the service of such writs he employed 
counsel to look after his interest in those procedings; that his counsel complied 
with plaintiff’s request and filed some character of motion in one case, but took 
no steps to prevent judgments against the garnishee on the ground that the funds 
sought to be impounded were exempt from such process under article 4847, Rev. 
Civ. Statutes, which defense might have been then urged. Those facts, in sub- 
stance, are embodied in the court’s findings, and the same furnished a proper basis 
for the allowance of those judgments as offsets to plaintiff’s suit. The following is 
taken from 28 Corpus Juris, p. 39): 

“At any rate a judgment against a garnishee protects him against the suit of 
a third person claiming an interest, as assignee or otherwise, where such third per- 
son voluntarily became a party to the garishment proceedings, or was interpleaded, 
or was given due notice of the procedings and an opportunity to assert his rights 
therein regardless of whether or not he availed himself of the privilege. * * * 

“Where a garnishee notified defendant to attend and make defense if he had 
any, a judgment against the garnishee will protect him, although he failed to defend 
on the ground of irregularity in the garnishment proceedings or although he failed 
to disclose defendant’s exemptions.” 


There is no merit in the contention that those judgments against Gibson as 
garnishee were dormant because execution was not issued thereon within one year 
after their rendition and that therefore they could not be allowed as offsets here. 
The right of offset is an equitable right. 24 R. C. L. pp. 803, 804. And 
one of the grounds of that relief is the insolvency of the party against whom the 
right is asserted. R. C. L. p. 806. Even if it be said that those judgments in 
garnishment are dormant, the holders thereof have the statutory right to revive 
them. The revival of them would involve additional cost to the garnishee and 
plaintiff would not profit thereby; and the final satisfaction of those judgments 
by the garnishee would result in a satisfaction pro tanto of the judgments against 
the plaintiff here, in the suits in which the garnishments were sued out. Further- 
more, the evidence introduced conclusively showed plaintiff to be insolvent, and a 
judgment against him on any of those offsets in other suits would be uncollectable. 
Those garnishments were sued out before judgments against the defendant in each 
of those cases were rendered; hence authorities cited by appellant to the effect 
that a dormant judgment will not support a garnishment have no application in 
this case. One of the reasons for allowing offsets as against plaintiff’s suit 
is that a multiplicity of suits is thus avoided, which is a favored principle in both 
law and equity. 24 R. C. L. p. 799, § 9. 

Other offsets pleaded by defendant were also allowed by the court, as follows: 
$243.88, the amount of principal and interest on a note held by defendant executed 
by plaintiff ; $39 on account for rent incurred by plaintiff in favor of Mrs. N. W. 
Holcomb and duly transferred and assigned to defendant; $8.75 gas bill incurred by 
plaintiff and paid by defendant. 


The total amount of offsets above shown was $462.43, and that sum added to 
the further sum of $516.50 paid to plaintiff by defendant out of the money col- 
lected, aggregates $978.93. And after charging that total against plaintiff, there 
was still left in defendant’s hands out of plaintiff’s half of the total collections 
made by defendant from the policies, to wit, $1,484.13, a balance of $505.20. 
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The balance just shown was allowed as an offset in defendant's favor by rea- 
son of the note purchased by him from the First National Bank of Decatur for 
the principal sum of $420.70, dated July 14, 1924, due six months after date, draw- 
ing interest from date at the rate of 10 per cent, per annum, with the usual stipu- 
lation for 10 per cent. additional as attorney’s fees. According to its terms, that 
note matured January 14, 1925. This suit was instituted May 15, 1929, four years 
and four months after the note matured, and defendant’s answer setting up the 
note as an offset and counterclaim was filed May 28, 1929. It thus appears from 
the pleadings that the note was barred by the statute of limitation of four years 
and that defense was pleaded; and the court erred in not sustaining it and in al- 
lowing defendant an offset by reason thereof. In this connection we will add that 
there is no merit in the point made by defendants that the wording of the plea of 
limitation, strictly construed, was insufficient, for two reasons; First, defendant did 
not except to the plea on that ground; and, second, the same defense could have 
been made by exception to that counterclaim first asserted in defendant’s answer, 
and in the determination of that defense the court could properly take notice of 
the dates on which the original petition and answer thereto were filed. And it 
is to be noted further that defendant pleaded said note not merely as an offset in 
the strict meaning of that term, but as a counterclaim for principal, interest, and 
attorney’s fees, thus treating it as a cross-action against the plaintiff with no allega- 
tions that he applied the same as a credit or offset against plaintiff after collecting 
the policies, and therefore there was no proper basis for the court’s finding to that 
effect, which defendant seeks to sustain by authorities to the effect that a bank 
may apply deposits to the payment of the depositors’ overdue notes payable to it, 
such as Traders’ National Bank y. Cresson, 75 Tex. 298, 19 S. W. 819; Beatty-Fol- 
som Co. v. Edwards (Tex. Civ. App.) 238 S. W. 340; Harper v. Bank (Tex. 
Civ. App.) 3 S. W. (2d) 552; Bulin v. Smith (Tex. Com. App.) 1 S. W. (2d) 
591; Adams v. Houston National Bank (Tex. Com. App.) 1 S. W. (2d) 878. As 
to counterclaims see 24 R. C. L. p. 793 et seq. 

We overrule the assignment of error addressed to the action of the trial court 
in withdrawing the case from the jury after the evidence was introduced for the 
following reasons: First, the facts recited above and upon which we have concluded 
that the defendant established a valid defense to all of plaintiff's claims asserted 
in his pleadings, except as to the offset allowed by the court for the note which 
defendant purchased from the bank, were proven by uncontroverted evidence; and, 
second, the only issues which plaintiff requested to be submitted to the jury were 
as to whether two of the insurance companies, viz., the Fraternal Aid Union, of 
Lawrence, Kan., and the American Union, of Columbus, Ohio, were fraternal 
benefit associations while Mrs. Lucinda Watts carried insurance with them. And 
we may add further that the record shows no bill of exception or objection taken 
by the plaintiff to the action of the court in discharging the jury. Bulin v. Smith 
(Tex. Com. App.) 1 S. W. (2d) 591; Adams v. Houston Natl. Bank (Tex. Com. 
App.) 1 S. W. (2d) 878. 

The finding by the trial court that plaintiff assigned to defendant all his interest 
in the money collected on the policies for the purpose of concealing the same from 
his creditors could not of itself properly furnish any separate and independent basis 
for the judgment rendered, since such an arrangement constituted defendant a 
bailee only, and further he is in no sense authorized to represent other creditors. 
Kinney v. Watson, 77 Tex. 593, 14 S. W. 207; Block v. Darling, 140 U. S. 234, 11 
S. Ct. 832, 35 L. Ed. 476; Knapp v. Knapp, 118 Mo. App. 685, 96 S. W. 295. Fur- 
thermore, defendant who at the time was cashier of the First National Bank of 
Decatur himself testified as follows: 


“When the first check came in from the Fraternal Aid Union, he (plaintiff) 
asked me how he could get it fixed up to keep people he owed from jumping on 
him, and I suggested he leave it here at the tank in my hands, and to tell them 
you have not had a settlement yet. And told him just to tell them I am looking 
after this for you.” 

According to plaintiff's testimony that suggestion was agreed to by him and 
all the collections were handled in that way. The finding now under discussion 
was based solely on that testimony, and to allow the offsets by reason thereof 
would necessarily involve an enforcement of the agreement so made between 
plaintiff and defendant. And it defendant’s right to the offsets pleaded by him 
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depended solely upon the enforcement of that agreement he, undoubtedly, would 
be the loser. Article 3996, Rev. Civ. Statutes (Vernon’s Ann. Civ. St. art. 3996); 
Floyd v. Patterson, 72 Tex. 202, 10 S. W. 526, 13 Am. St. Rep. 787; 12 R. C. L. 
p. 610. However, as shown above, the right of defendant to an allowance of 
offsets does not depend upon the enforcement of that illegal agreement. 

For the reasons noted, the judgment of the trial court is so reformed as to 
award plaintiff a recovery against defendant for the sum of $505.20, with interest 
thereon from July 8, 1929, the date of the judgment below, at the rate of 6 per 
cent. per annum, and for costs of suit in the trial court; but the judgment of 
the trial court is in all other respects affirmed. The costs of appeal will be taxed 
against the defendant in the court below, appellee here. 


AMARILLO MUT. BENEVOLENT ASS’N v. FRANKLIN et al. No. 12359. 


Court of Civil Appeals of Texas. Fort Worth. Sept 27, 1930. 
Rehearing Denied Oct. 25, 1930. 
23 Southwestern Reporter (2d) 859. 
1. INSURANCE. 

Proof justified judgment for plaintiff for $1,228, in absence of pleading or 
proof by mutual aid association it did not have 1,228 members in plaintiff’s class 
(Rev. St. 1925, art. 4859). 

Policy of local mutual aid association provided that association would 
pay $1 received from each member in good standing, not to exceed $1,- 
500, to member becoming tota'ly and permanently disabled prior to at- 
taining age of 65 years, provided that member claiming disability bene- 
fit had been totally disabled and continued so for a period of 90 days, 
and that his certificate had been in effect for one year. Plaintiff’s proof 
showed that there were 1,228 members in class to which she belonged. 

(For other cases see Insurance, Dec. Dig. § 819[1].) 

2. INSURANCE. 

Benefit Aeld payable if insured became totally disabled before sixty-fifth 
birthday and disability continued 90 days, though not for 90 days before sixty- 
fifth birthday (Rev. St. 1925, art. 4859). 


Provision requiring disability to continue for 90 days did not re- 
quire that disability should have occurred 90 days prior to sixty-fifth 
birthday. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

3. INSURANCE. 

Mutual aid association’s reserved right to amend by-laws does not au- 
thorize alteration materially impairing obligation of prior insurance contract 
(Rev. St. 1925, art. 4859). 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

4. INSURANCE. 

Mutual aid association weld not authorized to change contract or divide 
classes so as to impair benefits to which insured was entitled under policy (Rev 
St. 1925, art. 4859). 

Evidence showed that, when transfer of business of mutual benevo- 
lent association to local mutual aid association occurred there were 
3,000 members in class to which plaintiff belonged, and from each of 
whom plaintiff was entitled to receive $1 on becoming totally and per- 
manently disabled prior to sixty-fifth birthday, but not to exceed $1,- 
500, and that thereafter, without plaintiff's knowledge, association di- 
vided said class and assigned plaintiff to class in which there were only 
633 members. : 

(For other cases, see Insurance, Dec. Dig. § 719[4].) 

5. INSURANCE. 

Mutual aid association held estopped from asserting its assumption of ob- 
ligations on policies taken over from another association was ultra vires as 
against assured (Rev. St. 1925, art. 4859). 

Assured continued to pay dues and assessments for several years 
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after mutual aid association assumed obligations on policies issued by 
another association. 
(For other cases, see Insurance, Dec. Dig. § 809.) 
6. INSURANCE. 
Evidence sustained finding insured was totally disabled within mutual aid as- 
sociation’s policy (Rev. St. 1925, art. 4859). 
(For other cases, see Insurance, Dec. Dig. § 819[4].) 


Appeal from District Court, Wichita County; Allan D. Montgomery, Judge. 

Action by Mary C. Franklin and husband against the Amarillo Mutual 
Benevolent Association. From an adverse judgment defendant appeals. 

Affirmed. 

Cooper & Lumpkin, of Amarillo, for appellant. 

Felder & Nelson and W. E. Wilson, all of Wichita Falls, for appellees. 

Buck, J. 

This is a suit by Mrs. Mary C. Franklin, joined by her husband, J. C. 
Franklin, against the Amarillo Mutual Benevolent Association, a local mutual 
aid association which has its domicile in Potter county, Tex. The plaintiff be- 
low alleged: 

That on or about October 11, 1923, the Fort Worth Mutual Benevolent As- 
sociation, Amarillo Division, issued to the plaintiff its policy of insurance, 
which policy was conditioned that the Fort Worth Mutual Benevolent As- 
sociation, Amarillo Division, would pay to J. C. Franklin, husband of Mary C. 
Franklin, a sum not to exceed $1,500 in case of the death of Mary C. Franklin, 
and $1 received from each member in good standing if she died in good stand- 
ing. That said policy further provided: 

“Should any member become totally and permanently disabled prior to at- 
taining the age of sixty-five (65) years, the Mutual Benevolent Association 
agrees to pay the sum of $1.00 received from each member in good standing 
not to exceed the sum of $1,500.00; provided that said member claiming said 
disability benefit had been totally disabled and continues so for a period of 
ninety (90) days, and that this certificate has been in force for a period of one 
year, said total and permanent disability of the insured must be due to bodily 
injuries or disease occurring after the date hereof, and while this policy is in 
full force, and must be such as to prevent the insured then and at all times 
thereafter from performing any work or conducting any business for compen- 
sation or profit, this Association upon satisfactory proof of such disability, at 
the option of the member, and in lieu of all other benefits hereunder, pay to 
said member the total benefits upon the surrender of this certificate which 
shall become null and void and of no effect.” 


That on or about November 10, 1926, the Amarillo Mutual Benevolent Asso- 
ciation took over the business of the Fort Worth Mutual Benevolent Associa- 
tion, Amarillo Division, and assumed the payment of all the policies issued by 
it, and assumed all of the obligations of said concern. That, by reason of this 
assumption, the defendant became liable and bound to pay to the insured any 
insurance and all benefits due on any policy written by the Fort Worth Mu- 
tual Benevolent Association. That on or about November 1, 1928, prior to the 
attaining of the age 65 years by plaintiff, she became wholly and totally dis- 
abled. That her certificate had then been in force for a period of one year, 
and that said total and permanent disability was due to bodily injuries and dis- 
ease occurring after the date of the issuance of the policy and while the policy 
was in full force, and that such disability was of such a nature as to prevent 
her from thereafter performing any work or conducting any business for com- 
pensation. That said disability had continued for more than ninety days, and 
that she will be totally and permanently disabled for the balance of her life. 
That on May 1, 1927, plaintiff was in an automobile accident which injured her 
left leg and knee, and tore and wrenched certain ligaments and tendons in her 
leg. That since said time she has had very little use of her leg and cannot 
stand on it for any appreciable length of time. That her left foot and knee 
are swollen. That the use of the tendons has been impaired. That her tendons 
are always swollen. That she has varicose veins in her left leg of such a na- 
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ture that they bleed with even a slight injury. That her sight and hearing are 
impaired. That her heart action is weak. That she has a traumatic leg and 
arthritis in her left knee. That she has kidney disturbances and Bright’s dis- 
ease. That on or about March 4, 1929, plaintiff gave defendant notice of her 
total and permanent disability and demanded payment for same. That defend- 
ant has failed and refused to pay the amount due her. Plaintiff sued for $1,500, 
alleging that there are more than 1,500 members in the class to which she be- 
longs. 

The defendant answered, which answers are rather lengthy and will be no- 
ticed in a further discussion of this case. 

Upon a trial before a jury upon special issues, the jury found (1) that 
plaintiff was unable to substantially do all of the material acts necessary to 
the prosecution of her occupation or business in the usual and customary man- 
ner prior to February 15,.1929; (2) that such disability had never ceased since 
it was incurred and will continue throughout the life of plaintiff; (3) that 
such disability was due to bodily injury or disease occurring after October 11, 
1924; (4) that such disability has prevented plaintiff since it occurred, and will 
prevent her at all times in the future, from performing any work or conducting 
any business for compensation or profit. 

Opinion. 

Appellees object to a consideration by this court of all of appellant’s brief, 
and especially of certain of appellant’s propositions, but we conclude that the 
issues made in appellant’s brief can be readily answered, and therefore ignore 
the objections. 

[1] The policy sued on in this case provided that the association would pay 
$1 received for each member in good standing, and not to exceed $1,500, and 
the proof having shown that there were 1,228 members in the class to which 
plaintiff belonged after the class had been divided, and further having shown 
that there was a reserve in one of the classes to which plaintiff belonged at 
the time of the assumption by appellant, we think the trial court was justified 
in rendering judgment for $1,228. 

In Texas Mutual Life Insurance Ass’n v. Wilson, 19 S. W. (2d) 591, 595, 
this court said: 

“Appellant urges that the trial court erred in peremptorily instructing the 
jury to return a verdict in favor of plaintiff for $2,500 (a) because the policy 
or certificate introduced in evidence by plaintiff upon which she was suing shows 
on its face that defendant is only bound to pay the plaintiff in any event the 
sum of $5 to be collected from each member of said association in good standing 
in class B; (b) there was no showing of the number of members in good stand- 
ing in this class and no proof that would justify the court in rendering judgment 
in the sum of $2,500. 

“Tf there were not sufficient members of the class to which insured belonged, 
when assessed at $5 a member, nobody knew such fact as well as did defendant 
itself. It offered no evidence upon this question, nor did it plead an insufficiency 
of membership in the class to produce at $5 a member the $2,500, the maximum 
amount of the policy. Therefore we overrule this assignment.” 

See Supreme Council v. Anderson, 61 Tex. 296; International Order, etc., v. 
Boswell (Tex. Civ. App.) 48 S. W. 1108; Fort Worth Mutual Benevolent Ass'n 
v. Guire (Tex. Civ. App.) 292 S. W. 910;.Fort Worth Mutual Benevolent Ass’n 
v. Haney (Tex. Civ. App.) 17 S. W. (2d) 104; Sweetwater Progressive Mutual 
Life & Accident Ass’n v. Allison (Tex. Civ. App.) 22 S. W. (2d) 1107. 

While the appellant might be relegated to the membership in the class to 
which appellee’s policy belonged, for the collection of this judgment, yet we do 
not think that it can complain of the judgment rendered, in the absence of plead- 
ing or proof that it did not have 1,228 members in such class. Propositions 1 
and 2 are therefore overruled. 

[2] The third proposition is in effect where a local mutual aid association, 
organized under article 4859 of the Revised Statutes of 1925, issues a certificate 
of membership to its members, providing for the payment of a benefit of such 
sum as may be realized by the assessment of other members of $1, not to exceed 
$1,500, for total and permanent disability occurring from sickness or disease, 
and the by-laws and constitution of such association provide that such total dis- 
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ability must exist ninety days prior to the attaining of the age of 65 years, such 
provisions are binding upon its members, and, in order to be entitled to relief 
and to receive such amounts as may be realized from such assessment of said 
association, a member must allege and prove that such total and permanent dis- 
ability occurred and existed for ninety days prior to the time of reaching the 
age of 65 years. 

The policy provides: “Should any member become totally and permanently 
disabled prior to attaining the age of sixty-five (65) years, the Mutual Benevolent 
Association agrees to pay the sum of $1.00 received from each member in good 
standing,” etc. 


The by-laws of appellant with reference to this matter provide: “Should 
a regular member in good standing for one year or longer, and under age 65 
sustain accidental injuries resulting, within four months in his total and per- 
manent disability, he shall be paid $1.00 received from each member in his class, 
not to exceed $1,500.00.” 


The jury, in answer to issues submitted by the court found that prior to 
February 15, 1929, the plaintiff was unable to substantially do all of the material 
acts necessary to the prosecution of her occupation or business in the usual and 
customary manner; that the disability above mentioned had never ceased since 
it was incurred; that permanent and total disability was due to bodily injuries or 
disease occurring after October 11, 1924; that the disability had prevented plain- 
tiff since it occurred, and would prevent plaintiff at all times in the future, from 
performing any work or conducting any business for compensation or profit. 
The facts amply sustain these findings. Mrs. Franklin was 65 years old on Feb- 
ruary 15, 1929, and her policy was issued on October 11, 1923. Suit was filed on 
May 7, 1929. Therefore at the time suit was filed more than ninety days at least 
had elapsed since Mrs. Franklin had become disabled, which disability was shown, 
and the jury so found, to be permanent. The policy did not provide that appellee 
should be permanently disabled ninety days prior to her sixty-fifth birthday, 
but the cause of disability should have occurred prior to her sixty-fifth birthday. 
We conclude this proposition should be overruled. 

[3, 4] The fourth, fifth, and sixth propositions, treated as a group, complain 
that the appellant was not required to levy an assessment for its members on 
account of total and permanent disability, unless such disability was occasioned 
by injury or disease, and that, when a person becomes a member of the mutual 
benevolent association and receives a certificate of membership therein providing 
for the payment of benefits to such members upon becoming totally disabled 
before reaching the age of 65 years, and thereafter such membership is trans- 
ferred to a local mutual aid association, organized under article 4859 of the 
Revised Civil Statutes of Texas, and which statute limits the members in any 
one class to 2,000, and which is governed by a constitution and by-laws which 
provide for the levying of an assessment of its members only for total and per- 
manent disability occasioned by accidental means, such member can recover an 
assessment only from such members in his or her class who may hold reciprocal 
certificates and who can likewise receive benefits in accordance with such as- 
sessments. 

It appears from the testimony that, subsequent to the taking over by the 
appellant of those insured in the Fort Worth Mutual Benevolent Association. the 
secretary of appellant association divided the class to which Mrs. Franklin be- 
longed and assigned her to one of the classes in which there were only 633 mem- 
bers. Mrs. Franklin testified that she knew nothing about this division, and 
therefore the limits on her rights. The evidence shows that, at the time of the 
transfer from the Mutual Benevolent Association to the appellant, there were 
3,000 members in the class to which the plaintiff below belonged. ; We do not 
think that appellant was authorized to change its contract, or to divide its classes 
so as to alter or impair the benefits to which the insured were entitled under the 
policy as it was written. 

In Hawkinson v. Order of United Commercial Travelers of America, 20 S. 
W. (2d) 101, 102, the El Paso Court of Civil Appeals said: “In the conclusion 
stated we think the court erred. There are decisions in some jurisdictions which 
support the ruling made, but the weight of authority is that a reserved right of 
a mutual benefit insurance association to amend or alter its by-laws does not 
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authorize an amendment or alteration which materially impairs the obligation of 
its prior contracts of insurance. 2 Cooley’s Briefs on Ins. (2d Ed.) p. 1170 et 
seq.; 45 C. J. 38, § 31. This seems to be the view adopted by the courts of this 
state. Ericson v. Supreme Ruling, etc., 105 Tex. 170, 146 S. W. 160.” See Fran- 
cis v. International Travelers’ Ass’n (Tex. Civ. App.) 260 S. W. 938. 

In the case of Fort Worth Mutual Benevolent Ass’n v. Guire (Tex. Civ. App.) 
292 S. W. 910, 911, cited by appellant, the secretary of appellant association tes- 
tified that the different classes of the association were abolished because of the 
depreciation in membership. This action on the part of the secretary made the 
benefits due under the policy less than they would have been had it not been for 
his unauthorized action in abolishing certain classes. In passing upon this ques- 
tion, the court said: “The proof shows that only one assessment was levied 
against each member of the Greenville division, and that none was levied on 
members outside of that division. There is nothing in the evidence offered 
showing what constitutes a division, or of what it is composed, or any authority 
for organizing and creating separate divisions. * * * If any of the members of 
the Greenville division held certificates in more than one of the classes to which 
Guire belonged, they would therefore be subject to more than one assessment 
in order to make up the maximum amount due on his certificate. The secretary 
had no authority to reduce the value of Guire’s certificates of insurance by 
abolishing the classes and requiring only one assessment from each member, 
regardless of their former status or class membership.” 


[5] The seventh proposition is: “The attempted assumption by local mutual 
aid association organized under article 4859 of the Revised Civil Statutes of 1925 
of obligations not authorized by its constitution and by-laws is ultra vires and 
not binding on such association.” 


The evidence showed that appellee was issued her policy on October 11, 
1923, by the Fort Worth Mutual Benevolent Association, that this policy was 
assumed by the appellant in October of 1926, and that appellee continued to 
pay her dues and assessments up to her sixty-fifth birthday, on February 15, 1929, 
and for some time thereafter. She alleged that her disability occurred about 
November 1, 1928, and the evidence disclosed that it began some two years pre- 
vious, and that since the summer of 1927 she had not been following her usual 
occupation of practical nursing and of taking in washing. 

In Continental Fire Ass’n v. Masonic Temple Co., 26 Tex. Civ. App. 139, 62 

W. 930, 931, by the San Antonio Court of Civil Appeals, it is said: “Appel- 
lant’s contention is embodied in its propositions as follows: (1) ‘The policy, hav- 
ing been issued in violation of appellant’s charter and of the laws of Texas, and 
of the laws of the Dominion of Canada, is ultra vires and void.’ (2) Appellant 
is not estopped from setting up the ultra vires character of said contract as a 
defense to plaintiff's action. According to the charter of this corporation, its 
members—and, of course, all policy holders, who are, as such, members—must 
be resident citizens of the state of Texas; and we regard the charter as permit- 
ting it to insure property situated in Texas only. Nevertheless it appears to 
have had agents outside of the state, and to have issued this policy to a non- 
resident corporation insuring property in Ontario. The company received and 
accepted the premium, and it was an executed contract of insurance. The 
authorities on the subject of a corporation’s liability in cases where it acts out- 
side its chartered powers in transacting its business are conflicting, but in this 
state it has been decided, upon careful consideration of the question, that where 
the contract is executed, and the corporation has received the benefits of it, 
it cannot invoke its want of power as a defense. Bond v. Manufacturing Co., 82 
Tex. 309, 18 S. W. 691.” 

In Wirtz v. Sovereign Camp, W. O. W., 114 Tex. 471, 268 S. W. 438, 441, 
is said: “It is undeniably true that benevolent and fraternal organizations me 
life insurance companies are as subject to the operation of the law of estoppel 
and waiver as are individuals, and the law has, in both particulars, been repeatedly 
enforced against them in this state.” Home Circle Society No. 1 v. Sheldon: 
(Tex. Civ. App.) 81 S. W. 84; Bankers’ & Merchants’, etc., Ass’n v. Stapp, 14 S. 
W. 168, 77 Tex. 517, 19 Am. St. Rep. 772; 29 Cyc. pl. 185, (J). 


In the case of Wuerfler v. Trustees of Scand Grove of Wisconsin of the 
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Order of Druids, 116 Wis. 19, 92 N. W. 433, 434, 96 Am. St. Rep. 940, the Supreme 
Court of Wisconsin says: 

“It is so ruled by the familiar doctrine that when a contract made by a cor- 
poration has been so far executed that to allow the corporation to repudiate it 
would work injustice to the other party thereto, who has in good faith relied 
thereon, the doctrine of estoppel applies and prevents such repudiation regard- 
less of whether the corporation had a right to make it or not, unless its act in 
that regard was in violation of some written law of the state or sound public 
policy; that in such circumstances, if the corporation exceeds its power, it com- 
mits a punishable offense against the sovereignty of the people, but cannot itself 
invoke the doctrine of ultra vires to avoid its act, at the same time inflicting 
a grievous wrong upon the one who has in good faith relied upon the assumption 
that it possessed in fact the power which it pretended to have authority to 
exercise. 

Whether that doctrine should be applied to transactions between benefit 
societies and their members has been a subject for consideration in many courts, 
and the decisions in respect thereto are by no means harmonious. But the 
weight of authority is clearly in favor of treating such societies substantially the 
same as ordinary insurance companies and other corporations, as regards their 
insurance contracts.” 

See Cathcart v. Equitable Mut. Life Ass’n of Waterloo, 111 Iowa, 471, 82 N. 
W. 964, by the Supreme Court of Iowa. 

The seventh proposition 1s overruled. 

[6] Appellant seemingly bases its eighth, ninth, and tenth propositions on a 
part of its eighth and sixteenth assignments of error, which states that the issue 
submitted by the court of total disability is error, and that the jury was able 
to determine the total disability, and it further being in effect that, because ap- 
pellee was able to do a part of her household duties, the finding of the jury 
was without evidence to support it. 

Dr. Little, Mrs. Franklin’s physician, testified that Mrs. Franklin was suf- 
fering from varicose veins; that she had had hemorrhage from such varicose 
veins, and that there was some difference in her hearing and sight between the 
time he first examined her and the last time he examined her; that her heart 
action was slow and below normal; that her circulation was bad, etc. 


The jury found, in answer to special issues, that prior to February 15, 1929, 
the plaintiff was unable to do substantially all of the material acts necessary to 
the prosecution of her occupation or business in the usual and customary man- 
ner; that such disability had never ceased since it first began; that such disability 
was due to injuries or disease occurring after October 11, 1924; that such dis- 
ability would prevent plaintiff at all times in the future from performing any 
work or conducting any business for compensation or profit. This assignment is 
overruled. 

Other propositions have been considered, and we find no merit in them, and 
therefore overrule them. 

The judgment of the trial court is in all things affirmed. 


TEXAS MUT. LIFE INS. ASS’N v. HENDERSON et al. No. 9487. 
Court of Civil Appeals of Texas. Galveston. Dec. 11, 1930. 
33 Southwestern Reporter (2d) 869. 
1. INSURANCE. 


3eneficiaries held estopped, under evidence, to deny application for life in- 
surance containing false answers was that of insured, where insured accepted 
policy issued thereupon. 

Evidence showed that, after insured received policy, he read it and 
knew its contents, and, with knowledge that by-laws and application upon 
which policy was issued were made parts of it and that application con- 
tained false and fraudulent representations material to risk, insured sent 
fee necessary to entitle him to membership in association and accepted 
policy issued upon such application. 


(For other cases, see Insurance, Dec. Dig. § 723[2].) 
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2. INSURANCE. 


General rule is that constitution and by-laws of mutual benefit societies are 
part of contracts between association and members. 


(For other cases, see Insurance, Dec. Dig. § 718.) 
3. INSURANCE. 


If there was no ratification of application containing false answers which 
beneficiaries claimed was not that of insured, no contract of life insurance re- 
sulted. 


(For other cases, see Insurance, Dec. Dig. § 723[2].) 


Appeal from District Court, Burleson County; J. B. Price, Judge. 

Action by Ben Henderson and another against the Texas Mutual Life Insurance 
Association. From a judgment for plaintiffs, defendant appeals. 

Affirmed in part, and reversed and rendered in part. 

Trippet, Richey & Sheehy, of Waco, for appellant. 

W. M. Hilliard, of Caldwell, for appellees. 

LANE, J. 

The Texas Mutual Life Insurance Association, a Texas corporation, was, on 
and for some time prior to the 20th day of November, 1928, a mutual life insur- 
ance association doing business in the state of Texas; on the date above named 
said mutual life insurance association executed and delivered to one Thomas 
Henderson its policy of life insurance whereby it insured the life of said Thomas 
Henderson in the sum not to exceed $2,500. Ben. Henderson and Eva Henderson 
Carroll, son and daughter of Thomas Henderson were named in the policy as 
beneficiaries. 

The pertinent parts of the policy are as follows: 

“This certificate witnesseth, That Mr. Thomas Henderson is this day ad- 
mitted as a member of the Texas Mutual Life Insurance Association subject to 
the following conditions: 

“That his or her membership is based on his or her application which applica- 
tion is filed in the office of the Texas Mutual Life Insurance Association, subject to 
the by-laws of said Association. 

“That said member agrees to the stipulations herein that this certificate shall 
bind the Texas Mutual Life Insurance Association to pay to the order of Ben 
and Elva Henderson who bears relation to the insured as son and daughter, or 
heirs, the sum of $5.00, to be collected from each member of said Association in 
good standing, in this class, at the time of his or her death, plus all death assess- 
ments which have been paid by the insured during the life of this policy, said 
amounts payable under this policy in no event to exceed $2,500.00, plus death 
assessments paid, and provided further that the insured herein shall be in good 
standing in this class of the Texas Mutual Life Insurance Association at his or 
her death. 

“This insurance is granted in consideration of the application herefor, which 
is hereby made a part of this contract, and of the payment of each assessment 
which shall be levied by the directors of the Texas Mutual Life Insurance Associa- 
tion, upon the death of a member hereof, as follows: $5.50 upon the death of any 
member in this class within ten days from the date of notice of such death and 
one assessment per year as annual dues of $5.50 to be paid on or before the Ist 
day of October each year. 

“It is further agreed that failure to pay any assessment so levied within ten 
days from date of notice or to pay said annual dues shall forfeit all claims as a 
member of the Texas Mutual Life Insurance Association. 

“Tt is also agreed that if any untrue statement or statements have been made 
with fraudulent intent in the application as to age, health, family history, or any 
other question that would materially increase the risk, this certificate becomes null 
and void, and the liability of the Association shall be limited to the amount of 
premiums paid hereon in the form of assessments. * * * 

“The insured agrees to pay one special assessment of $5.50 each year which 
shall be used for the Special Benefit Fund. All liability claims shall be paid from 
the special benefit fund. The obligation of the Association to make payment of 
any of the amounts of this policy is conditioned upon said amount being collected 
from policy holders in this class by making one assessment upon each member 
in good standing in this class on account of the death or accident of the insured. 
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The Association shall in no event be liable for more than the amount realized from 
such an assessment nor shall the policy holders be obligated to pay more than one 
assessment for any one death or accident. The failure to pay any assessment 
levied by the Association within ten days from date of notice shall without fur- 
there action of the Association lapse this policy and the policy holder shall there- 
after have no claim hereunder until and unless he shall have been reinstated by the 
Association.” 

The policy also provides that the making of fraudulent or untruthful state- 
ments in the application for membership shall render such policy null and void, 
and that in such event the association shall be liable only for the return of all assess- 
ments paid by the insured. (Italics our.) 

There are other provisions which read as follows: 

“Only the President and Secretary has the power in behalf of the Association 
(and then only in writing) to make or modify this or any other contract, or to 
extend the time for payment of any assessment, and the company shall not be 
bound by any promise or representation heretofore or hereafter given or made by 
any agent or person other than the above named. * * * 

“This policy is subject to all the by-laws of the Association now in force or 
that may be hereafter enacted. 

“This certificate is not binding upon the Texas Mutual Life Insurance As- 
sociation, unless countersigned in ink by the person in whose name it is written.” 

The policy was accepted by the insured in writing in the following words: 

“I, the undersigned, have carefully read this policy and I accept it subject 
to the conditions above set out. 

“T. B. Henderson, Insured.” 

It is provided by section 4 of the by-laws of the association that, in order 
to become a member of the association, the applicant therefor shall fill out an 
application upon the form approved by the board of directors, and state therein 
the general health, the correct age, and moral standing of the applicant, and 
truthfully answer and correctly record the specific answers to the questions 
asked on the application form with reference to his or her having had, or been 
told they suffered, diseases or ailments named therein, and that the responsi- 
bility for correctly so recording such answers to the questions contained in the 
application is wholly upon the applicant, and such responsibility cannot be placed 
elsewhere. 

The application for membership of Thomas Henderson upon which the policy 
mentioned was issued was dated October 25, 1928. In answer to the questions 
propounded in such application it is substantially stated: 

First, that the name of the applicant is Thomas Henderson of Caldwell, 
Tex.; 62 years of age; occupation, “Real Estate.” 

Second, that applicant had not consulted during the next preceding two 
years any physician or surgeon. 

Third, that applicant was in good health. 

Fourth, that applicant had never had any disease affecting his kidneys, liver, 
blood, skin, genital organs, heart, bladder, bowels, stomach, lungs, teeth, tuber- 
culosis, diabetes, rheumatism, cancer, tumor, dropsy, paralysis, bronchitis, asthma. 

Fifth, that he had suffered from a rupture for 25 years and was wearing a 
belt, but that he was never troubled with same. 

Sixth, that his physician was Dr. A. Gruger. 


The concluding paragraphs of the application are as follows: 

“It is understood and mutually agreed: That this application, if accepted, 
and the policy, if any issued, are to be construed as one and the same contract, 
and the policy will be issued with the understanding that all the conditions and 
provisions set out in said instruments are part and parcel of the same contract. 


“T hereby state that I knew the contents of the foregoing before signing 
and delivering the same. 


“Signed this 25th day of October, 1928. 

“Solicitor: Ed Green. 
“Applicant: Thomas Henderson. 
“Signed by: Self.” 


Thomas Henderson died on the 30th day of March, 1929. After his death, 
proof of death as required by the terms of the policy was procured by the bene- 
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ficiaries named therein from Dr. W. W. Latham in due time and sent to the 
insurance association. Such proof shows substantially: That at the time of his 
death Thomas Henderson was 62 years of age; that the doctor saw the deceased 
first on August 21, 1928, and treated him for stomach trouble and visited him 
professionally the first time during his last illness on February 10, 1929, and last 
time on March 29, 1929, that Thomas Henderson died March 30, 1929: that 
deceased was totally disabled for two months next before his death; that affiant 
examined the deceased on the first day of August, 1928, and found that he was 
suffering from stomach trouble, which grew worse to the time of his death; that 
the immediate cause of the death of Thomas Henderson was stomach trouble, 
which grew worse, until he was not able to get nourishment for two weeks be- 
fore death; that the deceased was not able to work for six months prior to his 
death, and he was confined to his house for about two months. 

Such proof of death was signed by and sworn to by Dr. W. W. Latham on 
the 3d day of April, 1929, and was forwarded to the insurance association by the 
beneficiaries named in the policy. 

All assessments made upon Thomas Henderson to keep the policy in force 
were paid. Demand for payment of the sum supposed to be due on the policy 
was made, and such demand was refused. 


Upon the refusal of the demand of the beneficiaries, as above stated, Ben 
Henderson and Elva Henderson, beneficiaries named in the policy, instituted this 
suit against Texas Mutual Life Insurance Association, hereinafter referred to 
as the association, to recover the sum of $2,500, the sum named in the policy, 
together with $16.50, amount of assessments paid by the insured. 

The pleadings of the parties cover 25 pages of the record, but we consider 
the following statement to be sufficient to present the issues raised on this 
appeal: 

The allegations of the plaintiffs’ original petition are sufficient to entitle 
them to the recovery sought if supported by the evidence, and not defeated by 
proof of the defense interposed by the defendant. 


Defendant answered by general denial, and specially alleged that it was a 
mutual life insurance association, insuring the lives of its members and operating 
on the assessment plan; that membership in the association is based upon the 
written application executed by the applicant who desires to become a member; 
that Thomas Henderson did, on the 25th day of October, 1928, execute a written 
application for membership in the association, based, on the answers, statements, 
and representations contained in such application which he warranted to be true; 
that such application contained, among other statements, the following: That 
he had consulted no physician or surgeon during the past two years; that he 
(Thomas Henderson) was in good health; that he did not have any diseases 
affecting his kidneys, liver, blood, skin, genital organs, heart, bladder, bowels, 
stomach, lungs, or teeth; that he had never had tuberculosis, diabetes, rheuma- 
tism, cancer, dropsy, bronchitis, asthma, or any other ailment, mental or. physical 
defect not mentioned in such application; that, in answer to the inquiry as to 
whether he had suffered a rupture, he stated that he had and had worn a belt 
-for 25 years without trouble. The association also alleged: 

That such application contained the following: 


“It is understood and mutually agreed: That this application, if accepted, 
and the policy, if issued, are to be construed as one and the same contract, and 
the policy will be issued with the understanding that all the conditions and pro- 
visions set out in said instruments are part and parcel of the same contract. 

“T hereby state that I know the contents of the foregoing before signing 
and delivering same.” 

That by the statements, answers, and representations so made in said ap- 
plication, Thomas Henderson warranted that he had consulted no physician for 
two years next before making such application, and that he had not suffered 
any of the ailments mentioned therein; “that said application was received by 
the defendant, and relying upon same and believing same to be true and be- 
lieving the statements and representations and warranties contained therein were 
true and correct the defendant issued its policy No. 3515 on the life of Thomas 
Henderson in Class B, on or about the 20th day of November, 1928.” At this 
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point the pertinent parts of the policy as set out in our preliminary statement 
are specially pleaded. 


The association then alleged: 


That the policy was sent to and accepted by Thomas Henderson subject to the 
conditions of same; that said policy was issued and accepted subject to all the 
provisions of the by-laws of the association, setting out the pertinent parts of 
such by-laws as we have set them out in our preliminary statement. 

“That the said Thomas Henderson by the terms in his policy and under the 
law was charged with full notice of all the provisions of said by-laws in force 
at the time he executed his said application and at the time he received his 
said certificate of insurance; that said by-laws were valid and binding upon 
the said Thomas Henderson and upon the beneficiaries under said certificate. 


“That under the by-laws and policy of said defendant that Thomas Hender- 
son was charged with the duties and responsibility of seeing that the questions 
in his said application were truthfully and correctly answered and truthfully 
and correctly recorded; that the answers contained in said application of the 
said Thomas Henderson were not true and correct; that Thomas Henderson 
did not give the names or addresses of any physician or surgeon whom he had 
consulted during the past two years, but answered said questions, No, thereby 
leading this defendant to believe that he had had no medical treatment during 
the past two years preceding the date of said application, which answer was 
in fact untrue in that the said insured, Thomas Henderson, had consulted physi- 
cians or surgeons during the two years next preceding the date of said appli- 
cation; that the answers in said application in response to question No. 4, that 
Thomas Henderson was: then in good health was false and untrue and was 
known by the said Thomas Henderson to be untrue for the reason that at the 
date of said application and for some time prior thereto he had been in bad 
health and a sick man; that the answers to questions Nos. five and six that he 
had never had any disease affecting the heart or stomach; that he had never 
had cancer, were in fact untrue and known to the said Thomas Henderson to 
be untrue for the reason that he knew he did have some disease affecting his 
stomach and had been suffering at the time and for a while prior thereto ‘with 
his stomach and heart; that he had chronic myocarditis and arteriosclerosis, 
which are diseases affecting the heart; that he had carcimona of the stomach 
or cancer at the time of the execution of said application when he warranted 
that he was in good health and had no disease of the stomach; that his stomach 
trouble or cancer was at such stage of development that he died from same in 
a short time after the policy or certificate was issued and delivered to him; 
that his statement in his application that his physician was Dr. A. Gruger was 
false and untrue; that said statements of Thomas Henderson contained in his 
application were material to the risk, were false and untrue as above stated, 
and were knowingly and intentionally made by Thomas Henderson and were 
relied upon by this defendant in issuing its policy, as aforesaid; that this de- 
fendant believed and so believing was induced to issue its policy upon his life 
believing that he was in good health; that he had no stomach or heart trouble; 
that he had not consulted any physician for two years preceding the applica- 
tion; that he did not have cancer, and that had this defendant known the truth 
about the said Thomas Henderson’s health and about his medical attendance 
it would not under any circumstances have issued or delivered to him the policy 
sued upon; that by reason of the false and material misrepresentations this 
defendant says under its policy and by-laws it is not liable to the said bene- 
ficiary under same, other than to return the amount of assessments paid by 
the said Thomas Henderson under said policy and it has, at all times, been 
ready, willing and able to pay said plaintiffs said assessments and here and 
now tenders the same to plaintiffs in full satisfaction of all liability under said 
certificate. 

“That if it should be found or held that the said Thomas Henderson for 
any reason did not execute the application for membership in said Association, 
then it alleges that same was executed with his knoledge and consent; that 
he knew same had been executed; that he ratified and adopted same with 
knowledge that it had been executed, and accepted the policy issued based on 
said application, and that the defendant association was relying on same, and 
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knew by the terms of said policy and the provisions and the by-laws that the 
said policy was based on said application and therefore he and the beneficiaries 
under said policy are now estopped to deny the execution of said application. 

“That if, for any reason, it should be held that said application was not 
executed by the said T. B. Henderson, or under his authority, then this defend- 
ant alleges that the said T. B. Henderson under the by-laws of said defend- 
ant association never in fact became a member of said association; that there 
was no meeting of the minds between the parties and no contract was actually 
formed between said association and said Thomas Henderson; that the said 
Thomas Henderson was charged with notice that in order to become a mem- 
ber under the by-laws and policy he had to execute a written application and 
if in fact he did not execute same, then he never became a member of said 
association and this defendant is in no way bound by said policy.” 

By supplemental petition plaintiffs denied generally; denied that the appli- 
cation for membership described in defendant’s answer was signed or executed 
by Thomas Henderson, or by any person authorized by him to sign the same 
for him; denied that Thomas Henderson had ratified or confirmed the execu- 
tion of such application; and averred that he did not know the defendant had 
any such application in its possession, that such application is a forgery and 
was not executed by Thomas Henderson. 

By supplemental answer defendant alleged that Thomas Henderson knew 
from the provisions of the policy that it was based upon a written application 
therefor; that he was charged by the by-laws of the association with notice 
and knowledge that an application was necessary for him to become a mem- 
ber of the association; that Thomas Henderson knew that the association had 
an application purporting to be made by him and that it was relying upon the 
same; and that, if in fact he did not execute the same he should have notified 
defendant of such fact after being informed by defendant that it held his appli- 
cation; and thereore he is estopped to deny the execution of said application. 

Defendant further alleged “that if said application is a forgery that they had 
no knowledge of said fact, but relied upon said application, and believed same to 
be genuine in issuing said certificate; that there was no meeting of the minds of 
the parties, but was a mutual mistake if said application was forged, and de- 
fendant is entitled to rescission of said certificate of insurance. 

Defendant denied that Green, the soliciting agent, had authority from it to 
forge an application for Thomas Henderson; that Thomas Henderson, with notice, 
both actual and constructive, that an application had been executed in his behalf, 
was charged under the by-laws of the association, made a part of the policy, that 
the duty was upon him to see that the questions in his application were truthfully 


answered and recorded, and that the responsibility for so doing was upon him 
and could not be placed elsewhere. 


By their second supplemental petition, plaintiffs denied generally the allegations 
of defendant’s supplemental answer. 

A jury was selected and sworn to try the case, but, after the close of the evi- 
dence, the court peremptorily instructed a verdict for the plaintiffs for the sum 
sued for. Such verdict was accordingly rendered, and judgment was rendered 
against defendant in favor of the plaintiffs for the sum of $2,516.50. Defendant 
has appealed. 

[1] Appellant, as reasons for a reversal of the judgment of the trial court and 
the rendition here for it as to all the sum awarded against it, except $16.50, which 
it tendered into court, presents: That the court erred in not instructing a verdict 
in its favor upon its motion therefor, and in instructing a verdict for the plaintiff, 
first, because the undisputed evidence shows that, after Thomas Henderson received 
the policy, he read the same and knew its contents, and, with the knowledge 
that the by-laws of defendant association and the application upon which the 
policy was issued were made parts of it, which said application contained false and 
fraudulent representations, alleged by defendant, which were material to the risk 
and which induced defendant to issue and deliver the policy to Thomas Henderson 
without which defendant would not have issued the same, and because the undis- 
puted evidence shows that Thomas Henderson had notice that an application for 
membership in the association, as required by the by-laws of the same, purporting 
to be his, and upon which the policy was issued by the association, had heen re- 
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ceived by the association, he sent the fee necessary to entitle him to membership 
in the association to it and accepted the policy issued upon said application after 
being put on notice that an application for membership in the association, purport- 
ing to be his, had been received; therefore he and the beneficiaries named in the 
policy were estopped to deny that such application was in fact the application of 
Thomas Henderson. 

We think the facts as above stated by appellant are supported by the un- 
disputed evidence and that they constituted the estoppel pleaded by appellant, and, 
so believing, we sustain appellant’s contention that the trial court should have in- 
structed a verdict in behalf of appellant as requested by it, except as to the sum of 
$16.50 paid by Thomas Henderson as assessments, which sum was tendered into 
court by appellant. 

[2] In Hemphill County Protective Association v. Richardson (Tex. Civ. App.) 
264 S. W. 294, 297, it is said: 

“In any event, it is the general law that the constitution and by-laws of mu- 
tual benefit societies are a part of the contract between the association and the 
member, and that every member who receives a certificate of membership is con- 
clysively presumed to be bound by the provisions of the constitution and by-laws 
which affect the validity of his contract. The courts of Texas have uniformly so 
held in cases where either fraternal benefit societies or local mutual aid associa- 
tions are parties litigant. * * * 

“It is the duty of an applicant for membership in an association of this kind 
to read over the answers written in his application before signing it, and in the 
event of a failure to do so both the applicant and the beneficiary, in the absence of 
fraud or other equitable grounds, are bound by the answers so made. Sov. Camp., 
W. O. W., v. Lillard (Tex. Civ. App.) 174 S. W. 619; Sov. Camp, W. O. W., v. 
Rodriguez (Tex. Civ. App.) 249 S. W. 266.” 

[3] Second, appellant further insists that the terms of the policy are nonen- 
forceable against it even if it be now admitted that the application received by 
appellant, upon which it in good faith issued the policy, was not in fact the ap- 
plication of Thomas Henderson, then the undisputed evidence shows that Thomas 
Henderson never made any application for membership in the association, and 
that, as such application was a necessary prerequisite to become such member, 
Thomas Henderson never in fact, became a member, and therefore there was no 
meeting of the minds of the parties and no contract of insurance resulted. There- 
fore appellant was entitled to an instructed verdict in its behalf, except as to the 
$16.50, above mentioned. 


We sustain appellant’s second contention. If the application upon which the 
policy was issued was in fact not the application of Thomas Henderson, and if he 
did not ratify it by accepting the policy after receiving notice that the application 
had been received by the association, purporting to be his application, he never be- 
came a member of the association, and the minds of the parties never met on the 
issuance of the policy, and therefore the alleged policy contract was void and not 
binding on appellant. 


In Cooley’s brief on Insurance, vol. 1, p. 565, it is said: “Generally speaking, an 
application must be made by the person whose property or life is to be insured, or 
by his duly authorized agent. As said in Carrigan v. Mass. Benefit Ass’n (C. C.) 
26 F. 230, a policy is fraudulent and void when procured by a paper purporting to 
be an application by the insured, but executed by another in his name; the by-laws 
requiring an application by the applicant in person.’ 


Again in the same volume at page 568: “It is elementary that contracts of in- 
surance, like other contracts, are based on mutuality. This fundamental principle 
is not less true because in some aspects contracts of insurance are regarded as uni- 
lateral. Not only is the mutual assent of parties necessary, but there must also 
be mutuality of obligation.” 

The undisputed evidence in the case disclosed that the statements contained in 
the application for the insurance were untrue and of such a degree of materiality 
as to avoid the policy. The undisputed evidence further discloses, we think, a 
clear ratification of the application executed by the insured, and acceptance of the 
benefits derived from said application, and therefore the insured and his beneficiar- 
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ies are estopped to deny its execution, 
terms. 

We also think that, if there was no ratification of the application, then, an ap- 
plication having been necessary to entitle the insured to membership in defend- 
ant’s association, the minds of the parties never met and no contract of insurance 
ever resulted. 

There was but one application purporting to be an application of Thomas Hen- 
derson received by the association; same being the one upon which the policy was 
issued to him and which was produced at the trial of this cause. Mr. R. Q. 
Travers, secretary of the association, testified that the application above mentioned 
was the only application purporting to be that of Thomas Henderson received by 
the association, and that he took the statements therein as true. 

There was not a scintilla of evidence tending to show that the association re- 
ceived an application from Thomas Henderson showing that he consulted Dr. W. 
W. Latham as early as August, 1928, and was treated by him for stomach trouble 
which continuously grew worse until he died, as suggested by counsel for appellees. 
Such suggestion has no support in the evidence, and is contrary to all reason. It 
could hardly be thought that the association would have issued the policy if it 
had had before it an application showing the state of health of Thomas Henderson 
as shown by the proof of death furnished by appellees to appellant association af- 
ter the death of Thomas Henderson. 

For the reasons pointed out, so much of the judgment as awards to appellees a 
recovery of the $2,500 item called for in the policy, which does not include the 
sum of $16.50 awarded to appellees for assessments shown to have been paid by 
Thomas Henderson, is reversed, and judgment as to that award is here rendered 
for appellant. The remainder of the judgment, that is, for the award of the said 
sum of $16.50, is affirmed. 

Reversed and rendered in part, and in part affirmed. 


MILAN COUNTY MUT. LIFE & ACCIDENT AS PARKER. No. 7542. 
Court of Civil Appeals of Texas. Bio ee 19, 1930. 
34 Southwestern Reporter (2d) 423. 
1. INSURANCE. 


Delivery of policy to insured was prima facie evidence of its effective exe- 
cution. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 
3. INSURANCE. 

Tender of membership fees to insurer on policy after case was placed in 
hands of attorneys did not establish as matter of law that fees had not been 
paid. 


(For other cases, see Insurance, Dec. Dig. § 668[8].) 


Appeal from District Court, Milan County; John Watson, Judge. 

Action by Mrs. Lucile Parker against the Milan County Mutual Life & 
Accident Association. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

“. A. Wallace, of Cameron, for appellant. 

E. A. Camp, of Rockdale, and S. L. Staples, of Austin, for apellec. 

McCLenpon, C. J. 

Appeal from a judgment in favor of plaintiff (appellee here) in an action 
upon an insurance policy issued by defendant (appellant here) an unincorporat- 
ed mutual assessment association, upon the life of Blackstone Parker, husband 
of plaintiff. The defense was that the policy never became effective because 
its delivery to the insured was conditional upon his acceptance thereof and pay- 
ment of the requisite membership fee, which condition was never complied with. 
In addition to contesting such nonpayment, plaintiff pleaded waiver, estoppel, 
and extension of credit to the insured. However, in the trial plaintiff relied 
upon the claim that the membership fee had been paid as shown by defendant’s 
receipt attached to the policy. The case was tried to the court without a 
jury, and the sole question présented by the appeal is whether the evidence 


will support a finding that the membership fee was paid. The pertinent facts 
follow: 


but are bound strictly 
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Defendant's home office was at Rockdale, Tex. The president died in De- 
cember, 1929, prior to the filing of this suit. Insured, who lived at Smithville, 
had been married twice. By his first marriage he had two children, who lived 
with their mother at Waelder, Tex., who had been divorced from their father. 
On or shortly prior to May 23, 1929, the president, who was then engaged i 
soliciting insurance for defendant, was at Smithville, and took the application 
of the insured for three policies, two on his own life, and one on the life of 
his wife. One of the policies on insured’s life was a Class A policy in favor 
of his then wife, and the other a Class B policy in favor of his two minor child- 
ren. The former is the policy here in suit and the latter is in suit in a com- 
panion case, No. 7543, this day decided, 34 S. W.(2d) 424. May 29, 1929, the 
three policies were issued. Attached to each was a carbon copy of the appli- 
cation, and a blank form of receipt for the membership fee. The receipt form 
attached to the policy in suit was filled in in the handwriting of and signed 
by the president and acknowledged payment of $10, which covered the mem- 
bership fee of all three policies. This receipt bore date May 23, 1929. Insured 
died July 8, 1929. In the meantime, on June 29, 1929, defendant addressed to 
the insured at Smithville a notice upon a printed form of assessment No. 11 
of $1.10 on Class B policies, by reason of the death of one Sam B. Lewis. July 
6, 1929, insured mailed check to defendant for this $1.10. On July 15, 1929, de- 
fendant’s secretary wrote to plaintiff in the name of defendant: 

“We are returning to you herewith your check for $1.10 on the First State 
Bank, which we suppose is to cover call of June 14, 1929. Your policies had 
lapsed in class A before receipt of this check, hence we cannot accept this 
check.” 

July 15, 1929, defendant’s secretary wrote J. E. Davis, at Waelder, in reply 
to a telegram, as follows; 

“In answer to your wire of the 11th you are advised that Blackstone Parker’s 
policy in class A had lapsed for non-payment of assessment number 30, called 
June 14th, 1929. His policy in Class B was in good standing, subject to assess- 
ment number 11. 

“The beneficiary should make the usual proof of loss and mail to us in 
accordance with policy in class B.” 

On July 17, 1929, defendant’s secretary sent proofs of death on the Class 
3 policy, with instructions as to how they were to be executed and returned, 
adding: 

“This proof must be answered correctly and fully before any steps can 
be taken by the association toward adjusting the claim.” 


Proofs of loss were funished in accordance with this letter. Later plain- 
tiff mailed to defendant a draft for $10 to cover “initiation fees,” which draft 
was promptly returned. 

The company’s secretary testified that the membership fees were not paid; 
that the policies were sent out with a letter (copy of which he did not retain), 
advising that they were on approval and would become effective if accepted 
and the membership fee paid; that the books of defendant showed that the 
policies were only issued conditionally; and that the notice of assessment and 
several letters advising that the Class B policy was in force subject to assess- 
ment No. 11, and the Class A policy had lapsed for. nonpayment of assess- 
ment of June 14th, were mistakes on his part. However, the books were not 
offered in evidence; and when confronted with the receipt for the membership 
fee he testified that it was in the president’s handwriting, that the application 
was taken by the president in person at Smithville, and that he had no personal 
knowledge of what transpired between the president and insured at the time 
the application was taken. 

[1-3] Delivery of the policy to the insured was prima facie evidence of its 
effective execution; and delivery of the receipt, unless shown to be by mistake, 
was explainable on only one of two theories, namely, that the fees were in 
fact paid, or some satisfactory arrangement regarding them was made between 
the president and the insured. The evidence conclusively shows that during the 
life of the insured and until after proofs of death had been furnished at de- 
fendant’s instance, the latter treated all the policies as having been duly exe- 
cuted, the Class A as having lapsed for nonpayment of an assessment (which 
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in fact was not chargeable against insured because the death upon which it 
was made had occurred several months before the application), and the Class 
B policy as being still in force and a valid claim against defendant, subject to 
assessment No. 11. The testimony of defendant’s secretary, at most, raised a 
fact issue which the trial court’s judgment foreclosed. The fact that after the 
case was placed in the hands of attorneys the plaintiff tendered the amount of 
the membership fees did not establish as a matter of law that the fees had 
not been paid. 


The trial court’s judgment is affirmed. 
Affirmed. 


MILAN COUNTY MUTUAL LIFE & ACCIDENT ASSOCIATION, 
Appellant, v. EMMA AND ERNIE PARKER, Appellees. No. 7543. 
Court of Civil Appeals of Texas, Austin. Nov. 19, 1930. 

34 Southwestern Reporter (2d) 424. 

Appeal from District Court, Milan County; John Watson, Judge. 

E. A. Wallace, of Cameron, for appellant. 

E. A. Camp, of Rockdale, and Ben F. Cone, of Luling, for appellees. 

McCrenpbon, C. J. 

This is a companion case to No. 7542, 34 S. W.(2d) 423, this day decided. 
The two cases were tried at the same time upon the same evidence and present 
the same issues on appeal. The opinion in No. 7542 is referred to for a state- 
ment of those issues and our conclusions thereon. 


The trial court’s judgment is affirmed. 
Affirmed. 
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CONCORDIA INS. CO. OF MILWAUKEE v. SCHOOL DIST. NO. 98 OF 

PAYNE COUNTY, OKL., and three other cases. Nos. 278-281. 

Argued Jan. 15, 1931. 
Decided Feb. 24, 1931. 
51 Supreme Court Reporter 275. 
2. INSURANCE. 

Stipulation that waiver must be attached to policy does not apply to in- 
surer’s waiver, after loss, of matters required by policy as prerequisites to ad- 
justment and payment. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

3. INSURANCE. 

Policy provision requiring proofs of loss within 60- days held waived, not- 
withstanding policy provision that waiver must be attached to policy, where 
adjusters offered payment after loss and only question raised was of market 
and replacement value of building. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

7. INSURANCE. 

Allowance of interest on amount recovery under fire policy held within 
trial court’s discretion, in absence of controlling state court decision, though 
claim was unliquidated (Comp. St. Okl. 1921 §§ 5972, 5977). 

The insurance companies admitted liability for the sum of $3,400 
for furniture and fixtures, and for the sum of $53,000 for buildings de- 
stroyed by fire, basing amount on cost of replacement. The insured, 
however, contended that the value of the buildings was $75,000. Under 
the terms of the insurance contracts, the insurance companies became 
liable to pay the amount of the loss not later than sixty days after proof. 
(For other cases, see Insurance, Dec. Dig. § 598.) 

On writs of Certiorari to the United States Court of Appeals for the Tenth 
Circuit. 

Actions by School District No. 98 of Payne County, Okl., against the Con- 
cordia Insurance Company of Milwaukee, the Royal Insurance Company, Limit- 
ed, the National Fire Insurance Company, and the Fire Association of Phila- 
delphia. Judgment of the District Court in plaintiff’s favor was affirmed by 
the Circuit Court of Appeals [40 F.(2d) 379], and defendants bring certiorari. 

Affirmed. 

Mr. F. A. Rittenhouse, of Oklahoma City, Okl., for petitioners. 

Mr. Frank G. Anderson, of Oklahoma City, Okl., for respondent. 

Mr. Justice Sutherland delivered the opinion of the Court. 

These cases, involving identical questions, arose in the state of Oklahoma 
and were removed from a state court to a federal district court where they 
were consolidated and tried. They were brought to recover upon separate 
policies of insurance issued by the petitioners, respectively, for loss and damage 
sustained by fire. A jury in the trial court found the issues in favor of respond- 
ent, and judgment was entered for the amount of verdict with an additional 
sum for interest from the date when the liability accrued. Upon appeal td 
the Circuit Court of Anrneals. that court struck from the transcript the bills 
of exceptions, and the consolidated causes were disposed of as upon demurrers 
to the amended complaints. 40 F.(2d) 379. 

Certiorari from this court (282 U. S. —, 51 S. Ct. 34, 75 L. Ed. —) was 
asked upon two grounds: (1) That the court below had construed a statute of 
Oklahoma, relating to the allowance of interest, contrary to the construction 
put upon it by the state Supreme Court; and (2) that there was a conflict be- 
tween the decision below and one rendered by the Circuit Court of Appeals 
for the Eighth Circuit in respect of the contention that the requirement con- 
tained in the policies that proofs of loss must be furnished within sixty days 
could not be waived, except in writing. 

We consider these grounds in the reverse order. 

First. Each of the policies provided that in case of fire immediate notice 
in writing of any loss should be given to the company, and within sixty days 
a statement should be rendered, signed, and sworn to by the insured, setting 
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forth the time and origin of the fire, the interest of insured and others in the 
property, the cash value of the items and amount of loss upon each, and other 
particulars; that the company should not be held to have waived any provision 
or condition of the policy by any requirement, act, or proceeding on its part 
relating to the appraisal, or any examination provided for; that the loss should 
not become payable until sixty days after the notice, ascertainment, estimate, 
and proof of loss had been received by the company, including an award by 
an appraiser when appraisal had been required; that no person, unless duly 
authorized in writing, should be deemed an agent of the insurer in any matter 
relating to insurance; that no officer, agent, or other representative should 
have power to waive any provision or condition of the policy except such as 
by the terms of the policy might be the subject of agreement indorsed thereon or 
added thereto; and that no waiver should be cffective unless written upon or 
attached to the policy. 


The complaints contained pleas of waiver and estoppel, the substance of 
which we adopt from the opinion of the court below: 


“The amended complaints alleged that on January 2, 1926, and within two 
or three hours after the. fire had destroyed the building and furniture and fix- 
tures therein, the plaintiff notified appellants’ agents of the fire and the ex- 
tent of the damage and destruction, with the request that they notify their 
companies. That within two or three days thereafter the appellants selected 
named persons to represent them and authorized such persons to investigate 
the fire and make estimates as to the value of the property destroyed and 
settle for the loss; that these adjusters for the insurers visited the scene of 
the fire and made examinations as to the value of the property destroyed and 
the circumstances surrounding the fire, and had plaintiff furnish them with 
the items of the property destroyed, the plans and specifications of the build- 
ing, which plaintiff furnished, and requested plaintiff to furnish assistance to 
a building contractor selected and appointed by the insurers and their adjusters, 
who was to make estimates of the value of the property destroyed and collect 
information as to its condition at the time of the loss; that thereafter on the 
27th day of February, 1926, which was the 56th day after the fire, the said ad- 
justers and the members of the plaintiff’s board of trustees held a meeting at 
the scene of the fire; that said building contractor was at said meeting; that 
said meeting was held for the purpose of discussing the settlment and adjust- 
ment of the loss sustained by plaintiff; that thereupon all of the insurers, act- 
ing through their said adjusters and agents, stated to plaintiff’s board that 
they had made full and complete investigation as to the fire and the market 
value of the building and furniture and fixtures therein destroyed by said fire 
and had obtained all and the correct information thereon, that there was no 
question as to the loss upon the furniture and fixtures in the sum of $3,400.00 
and that appellants were then and there ready to pay plaintiff that sum for its 
loss on the furniture and fixtures; that said insurers, through their adjusters 
and agents, at the same time stated that said building was overvalued and 
could be replaced for the sum of approximately $53,000, and then offered the 
sum of approximately $56,000 as full payment for all of the loss to both said 
buildings and furniture and fixtures destroyed; that plaintiff declined to ac- 
cept said amount and requested the insurance companies, through their ad- 
justers, to replace said building, this however the insurers refused to do; that 
plaintiff’s board at said meeting contended that the value of the building was 
$75,000; that the value of the building and its replacement cost were the only 
matters discussed as to which there was any disagreement; no objection was 
made at any time that proofs of loss had not been furnished by the plaintiff 
and there was no request for the same; that the insurers at said meeting, by 
their conduct in offering to pay the full amount of insurance upon the furni- 
ture and fixtures and in offering to pay the sum of $53,000 for the loss of the 
building, led the plaintiff to believe that the only matter in dispute was thc 
market and replacement value of the building, the appellants contending on the 
one hand that the market and replacement value was the sum of $53,000 and 
the plaintiff contending that the value was $75,000, and that by reason of the 
facts stated appellants waived the furnishing of proofs of loss in strict accord- 
ance with the provisions of the policies and are estopped to set up and claim 
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such failure to furnish proofs; that appellants, through tne examinations and 
efforts of their adjusters and the assistance of plaintiff's board rendered at 
the request of the adjusters obtained all the information which could have 
been obtained ‘had proof of loss been furnished in strict conformity to the 
policies and the said adjusters led the plaintiff to believe that they had all the 
information desired with reference to said loss.” 

[1-3] Upon demurrer these allegation must be taken as true. And, unless 
the stipulation contained in the policy that any waiver to be effective must 
be written upon or attached to the policy stands in the way, it is clear that 
the facts alleged are sufficient to constitute a waiver of, or, what amounts to 
the same thing, an estoppel against setting up, the condition requiring verified 
proofs of loss to be furnished within sixty days. See Firemen’s Ins. Co. v. 
Brooks (C. C. A.) 32 F.(2d) 451, 452, 65 A. L. R. 909; Continental Ins. Co. v. 
Fortner (C. C. A.) 25 F.(2d) 398, 401, et seq. Cf. Insurance Co. v. Wolff, 95: 
U. S. 326, 333, 24 L. Ed. 387. That the stipulation does not stand in the way 
is settled by the great preponderance of federal and state decisions. The rule 
deducible from these authorities is that such a stipulation has reference to those 
provisions and conditions which constitute part of the contract of insurance, 
and does not apply to a waiver, after the loss occurs, of stipulations in respect 
of things to be done subsequent to the loss as prerequisites to adjustment and 
payment. It is enough to cite, as examples Continental Ins. Co. v. Fortner, 
supra, 25 F.(2d) page 402; Home Ins. Co. v. Hightower (C. C. A.) 22 F.(2d) 
882, 885, 62 A. L. R. 620; Twin City Fire Ins. Co. v. Stockmen’s Nat. Bank (C. 
C. A.) 261 F. 470, 476. 

With some exceptions, the cases decided by this Court, relied upon by 
petitioners (e. g., Lumber Underwriters v. Rife, 237 U. S. 605, 35 S. Ct. 717, 59 
L. Ed. 1140), merely apply the familiar principle that parol proof may not be 
received to vary the terms of a written instrument; and nothing in any of them 
is in conflict with, the rule as above stated. Scottish Union & Nat. Ins. Co. v. 
Encampment Smelting Co. (C. C. A.) 166 F. 231, supports petitioners’ conten- 
tion; and it was because of the conflict created by that case that the certiorari 
here was granted. We cannot accept the theory of that case. It is out of, 
harmony with the general current of authority, and with the views we have 
expressed. A late decision of the Circuit Court of Appeals for the Eighth 
Circuit clearly indicates that, if the same question were again before that court, 
the Scottish Union Case would not be followed. Hartford Fire Ins. Co. v. 
Empire Coal Min. Co., 30 F.(2d) 794, 802. 

[4-6] Second. The trial court allowed interest upon the amount of the 
loss beginning sixty days from the last date upon which proofs of loss were: 
due under the terms of the policies. The contention is that the allowance of 
interest in a case of this kind is controlled by section 5972, Compiled Oklahoma 
Statutes, 1921, and that that statute as construed by the State Supreme Court 
does not allow interest prior to the rendition of judgment. The section referr- 
ed to reads: 

“Any person who is entitled to recover damages certain, or capable of be- 
ing made certain by calculation, and the right to recover which is vested in 
him upon a particular day, is entitled also to recover interest thereon from that 
day, except during such time as the debtor is prevented by law, or by the act 
of the creditor from paying the debt.” 

The general rule that a federal court will follow the decisions of the highest 
court of a state construing a state statute is, of course, well established. The 
difficulty here is that, prior to the judgment of the federal district court in this 
case allowing interest, the decisions of the Supreme Court of Oklahoma were 
in such confusion that the view of that court in respect of the meaning of the 
statute, as applied to the present case, could not definitely be determined. 

In City of Chickasha v. Hollingsworth et al., 56 Okl. 341, 155 P. 859, it was 
held that interest could not be recovered upon unliquidated damages where a 
judgment on verdict was necessary in order to ascertain the amount; and that 
decision was followed in St. Paul Fire & Marine Ins. Co. v. Robinson, 72 Okl. 
269, 180 P. 702, where the action was under a hail insurance policy to recover 
for damages to a crop of cotton. On the contrary, in City of Oklahoma City 
v. Hoke, 75 Okl. 211, 182 P. 692, it was held that, in an action for the destruc- 
tion of crops due to an overflow caused by the maintenance of a dam, damages 
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and interest from the time of the injury must be allowed on the ground that 
the value of the property destroyed was susceptible of computation. And again 
in Hartford Fire Insurance Co. v. Bernard, 99 Okl. 44, 221 P. 1011, in an action 
upon a fire insurance policy for unliquidated damages, it was held that, since 
the amount could be ascertained by calculation based on the reasonable market 
value of the property insured, interest should be allowed from the time when 
the insurance company should have satisfied the claim. In the still later case 
of Midland Valley R. Co. v. Price, 127 Okl. 106, 260 P. 26, where the action 
was for death of cattle caused by the negligence of a common carrier, and 
damage for the loss was based on the market value, it was held that interest 
was recoverable from the date of the injury. 

From an examination and comparison of these cases and others it is evident 
that the federal trial court could not say that the State Supreme Court definitely 
had so construed the statute as to deny to the insured the right to recover in- 
terest from the date when payment for the loss should have been made; and the 
federal court was free to construe the statute for itself. 

Petitioners, however, rely upon American Eagle Fire Ins. Co. v. Lively, 142 
Okl. 246, 286 P. 797, 799, as finally having settled the question in harmony with 
their contention. Whether it does so is, at least, doubtful. The action there 
was upon a fire insurance policy, the property destroyed consisting mostly of 
library books and some household furniture. In disposing of the question of in- 
terest the court said: 

“Considering the nature of the property destroyed and the difficulty in as- 
certaining the actual or fair value thereof, we think interest should not have been 
allowed until the claim was reduced to judgment.” 

Assuming this to be a correct exposition of the statute as applied to that 
case, it does not follow, in the light of some of the other decisions digested 
above, that the same rule would be applied to the destruction of a house, the 
replacement or fair value of which could be‘ascertained without much difficulty. 
But that inquiry may be put aside, since the decision was handed down on April 
8, 1930, more than a year after the present judgment had been entered by the 
federal district court, and whatever may be the prospective effect of this last 
decision it cannot be given a retroactive effect in respect of the judgment of 
the federal district court so as to “make that erroneous which was not so when 
the judgment of that court was given.” Morgan v. Curtenius et al., 20 How. 1, 
3, 15 L. Ed. 823; Pease v. Peck, 18 How. 595. 598, 15 L. Ed. 518; Roberts v. 
Bolles, 101 U. S. 119, 128-129, 25 L. Ed. 880; Burgess v. Seligman, 107 U. S., 20, 
35, 2 S. Ct. 10, 27 L. Ed. 359; Edward Hines Trustees v. Martin, 268 U. S. 458, 
45 S. Ct. 543, 69 L. Ed. 1050; Fleischmann Co. v. Murray (C. C.) 161 F. 162. 


[7, 8] The Circuit Court of Appeals thought that the matter of interest was 
controlled by section, 5977, Compiled Oklahoma Statutes, 1921, which provides: 


The detriment caused by the breach of an obligation to pay money only is 
deemed to be the amount due by the terms of the obligation, with interest thereon.” 


Here the insurance companies had admitted their liability in the sum of 
$3,400 for furniture and fixtures and in the sum of $53,000 for the building, the 
latter amount being based upon what they insisted would be the cost of replace- 
ment. The only dispute between the parties was as to the latter item. Respond- 
ent contended that the value of the building was $75,000, but expressed a will- 
ingness and desire to have the petitioners make the replacement. Under the 
terms of the insurance contracts the companies became liable to pay the amount 
of the loss not later than sixty days after proof of loss, or within one hundred 
and twenty days in all from the date of the loss. In the light of these, facts 
it is immaterial whether section 5972 or section 5977 be invoked. In the ab- 
sence of an authorative state decision to the contrary, there was nothing in 
either which required the trial court in rendering its judgment to depart from 
the rule in respect of the allowance of interest which this court had recog- 
nized, namely, that, even ‘in a case of unliquidated damages, “when necessary 
in order to arrive at fair compensation, the court in the exercise of a sound dis- 
cretion may include interest or its equivalent as an element of damages.” Miller 
v. Robertson, 266 U. S. 243, 257-259 45 S. Ct. 73, 78, 69 L. Ed. 265, and cases cited. 
See, also, Standard Oil Co. v. United States, 267 U. S. 76, 79, 45 St. Ct. 211, 69 
L. Ed. 519; Bernhard vy. Rochester German Ins. Co., 79 Conn. 388, 397, 65 A. 
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134, 8 Ann. Cas. 298. Under the facts disclosed by the record, the principles 
established by these decisions fully justified the allowance of interest made by 
the district court in this case. 

Judgment affirmed. 


HOME INS. CO. OF NEW YORK et al. v. SCOTT, 
and four other cases, Nos. 5275-5279. 
Circuit Court of Appeals, Sixth Circuit. Dec. 12, 1930. 
46 Federal Reporter (2d) 10. 
1. INSURANCE. 
Chattel mortgage held incumbrance vitiating fire policies, though not veri- 
fied nor deposited for record (Gen. Code Ohio, §§ 8560, 8561, 8564). 

Gen. Code Ohio, § 8560, provides that chattel mortgage, not accom- 
panied by immediate delivery of chattel, shall be void as against mort- 
gagor’s creditors, subsequent purchasers and mortgagees, unless deposit- 
ed with recorder of county where mortgagor resides, as directed by sec- 
tion 8561, and section 8564 requires that mortgagee, before filing instru- 
ment, state thereon, under oath, amount of claim, and that it is just and 
unpaid. 

(For other cases, see Insurance, Dec. Dig. § 330[2].) 
3. INSURANCE. : ; : 
Local agent’s knowledge of chattel mortgage did not effect waiver of policy 
provisions prohibiting incumbrances, where policies specifically authorized waiv- 
ers only in designated way. 
(For other cases, see Insurance, Dec. Dig. § 376[1].) 
4. INSURANCE. : 
Failure to tender return of premiums paid did not estop insurers from 
relying on provisions of fire policies prohibiting incumbrances. 
(For other cases, see Insurance, Dec. Dig. § 392[1].) 
5. INSURANCE. ; , 
Adjuster’s immediate investigation of fire loss held not waiver of policy 
provisions prohibiting incumbrances. 

The evidence showed that insured granted adjuster permission to 
make full investigation, and agreed that any action he might take would 
not constitute waiver of any conditions of policies. 

(For other cases, see Insurance, Dec. Dig. § 397.) 
6. INSURANCE. 

Riders providing for payment of fire loss to assured and mortgagee held 
tantamount to indorsement permitting incumbrance on property. 

(For other cases, see Insurance, Dec. Dig. § 382.) 
7. INSURANCE. 
_ It must be presumed, where nothing to contrary appears, that agent attach- 
ing riders to fire policies in manner provided for had full authority. 

(For other cases, see Insurance, Dec. Dig. § 92.) 
10. INSURANCE. 

Insurers denying liability cannot say that actions cannot be maintained on 
policies because insured took no steps to arbitrate amount of loss. 

(For other cases, see Insurance, Dec. Dig. § 576[2].) 
11. INSURANCE. 

Judgment on fire policies, providing that liability should not accrue until 
7 days after proof of loss, held erroneous in providing for interest from date 
of fire. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Kiuuits, District Judge, dissenting in part. 

Appeal from District Court of the United States for the Southern District 
of Ohio; Benson W. Hough, Judge. 

Actions by J. M. Scott against the Home Insurance Company of New York, 
the New York Underwriters Insurance Company, the Westchester Fire Insur- 
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ance Company, the Sun Insurance Office, and the Norwich Union Fire Insur- 
ance Society, Limited, respectively. Judgments for plaintiff, and defendants 
appeal. 

Affirmed conditionally in part, and reversed in part. 

Rolland M. Edmonds, of Columbus, Ohio (Mooney, Bibbee & Edmonds, 
Columbus, Ohio, on the brief), for appellants. 

F. S. Monnett, of Columbus, Ohio (James Joyce, of Cambridge, Ohio, and 
Elwood Murphy, of Columbus, Ohio, on the brief), for appellee. 
Before Moorman and Hickenlooper, Circuit Judges, and Killits, 
Judge. 
MoorMAN, Circuit Judge. 


These suits were brought in the state court and.were removed by the sev- 
eral defendants to- the federal court, where they were consolidated. Each of 
them sought a recovery upon a policy of fire insurance issued upon wool, in- 
cluding woolen bags, belonging to plaintiff. To each of them the defense was 
made that plaintiff had placed a chattel mortgage on the property in violation 
of a provision in the policies as follows: “This entire policy, unless otherwise 
provided by agreement indorsed hereon or added hereto, shall be void * * * 
if the interest of the insured be other than unconditional and sole ownership; 
* * * or if the subject of insurance be personal property and be or become 
incumbered by a chattel mortgage.” In each of the policies there was the 
further provision that “no officer, agent or other representative of this com- 
pany shall have power to waive any provision or condition of this policy ex- 
cept such as by terms of this policy may be the subject of agreement endorsed 
hereon or added hereto; and as to such provisions and conditions no officer, 
agent or representative shall have such power or be deemed or held to have 
waived such provisions or conditions unless such waiver , if any, shall be writ- 
ten upon or attached hereto.” This latter provision was relied upon by de- 
fendants in response to plaintiff’s claim that there was a waiver of the former. 

[1] It was shown in the proofs that on June 19, 1926, the plaintiff executed 

a mortgage on, the property to the Cumberland Savings Bank Company, and 
that this mortgage was subsisting with the principal unreduced at the time of 
the fire. It further appeared though that the mortgage had not been, verified 
nor deposited for record as required by the Ohio Statutes. Upon this latter 
evidence the court concluded that it was not a mortgage, but was only a collateral 
contract, and, being of the further opinion that no other valid defense was 
made out, directed verdicts for the plaintiff for the full amount of the policies 
with interest. 
The statutes of Ohio (Gen. Code) provide: Section 8560, a mortgage of 
chattels “which is not accompanied by an immediate delivery * * * shall be 
absolutely void as against the creditors ‘of the mortgagor, subsequent purchasers, 
and mortgagees in good faith, unless the mortgage, or a true copy thereof, be 
forthwith deposited as directed in the next succeeding section’; section 8561, 
such a mortgage “must be deposited with the county recorder of the county 
where the mortgagor resides”; and section 8564, “the mortgagee, * * * before 
the instrument is filed, must state thereon, under oath, the amount of the claim, 
and that it is just and unpaid.” We do not find from the language of these 
statutes that the failure of the mortgagee to comply with them vitiates the 
mortgage as between him and the maker. It has been ruled that it does not 
by the courts of Ohio. Hutchinson v. Cleveland Mutual Ins. Co., 11 Ohio St. 
477; Francisco et al. v. Ryan, 54 Ohio St. 307. 43 N. E. 1045, 56 Am. St. Rep. 
711; Boyer v. Knowlton Co., = Ohio ~ 104, 97 N. 3. 397, 36. L.A; N.S.) 
224; York v. Cassell, 201 U. S. 344, 26 S. Ct. 481, 50 L. Ed. 782. Hence upon 
this point we think the eae was wrong, and that it must be held’that the 
mortgage was an incumbrance within the meaning of the policy provisions re- 
lied upon. 

[2,-3] Three of the policies, those issued by the Sun Insurance Office, the 
Norwich Union Fire Insurance Society, and the Home Insurance Company, 
carried riders providing that any loss occuring -under the policies that might 
be proved to be due the assured should “be payable to the. assured and Cum- 
berland Savings Bank Company, subject, nevertheless, to all the terms and con- 
ditions of the policy.” Two of them, those issued by the New York Under- 
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writers Company and the Westchester Fire Insurance Company, carried no 
such clause. It is claimed by the plaintiff, as to these latter policies, that Stotts- 
berry, the local agent who wrote them, was informed or knew of the mortgage, 
and hence, under Foster v. Scotish Union & National Insurance Co., 101 Ohio 
St. 180, 127 N. E. 865, and Hartford Fire Ins. Co. v. Glass, 117 Ohio St. 145, 
158 N. E. 93, there were waivers of the policy provisions prohibiting the in- 
cumbering of the property. There are two objections to this contention: The 
first is the question is not controlled by Ohio law, but is one of general juris- 
prudence, Hartford Company v. Nance, 12 F.(2d) 575 (6 C. C. A.); the other, 
the contracts of insurance specifically provide that a waiver may be made only 
in a designated way, and there was no attempt to effect waivers in that way in 
these cases. We held in both the Nance Case and Hartford Co. v. Jones, 15 
F.(2d) 1 (6 C. C. A.) that such provisions were binding upon the parties to the 
contract, and that, where the policy contained such a provision, knowledge of 
the local agent of the forbidden condition did not effect a waiver of the policy 
provision. In our opinion there is no escape from the application of those cases 
to the two policies here in question. 


[4, 5] Nor did the defendants’ failure to tender a return of the premiums 
that were paid on the policies operate to estop them from urging the effective- 
ness of the policy provisions. United States Life Insurance Co. v. Smith, 92 
F. 503 (6 C. C. A.); Georgia Home Insurance Co. v. Rosenfield, 95 F. 358 (6 
C. C. A.); Kentucky, ete., M. Co. v. Norwich Union Fire Insurance Society (C. 
C. A.) 146 F. 695. Neither did the action of the adjuster, immediately after 
the fire, in investigating the loss, amount to a waiver of the breach of those 
provisions. The evidence shows that plaintiff granted the adjuster permission 
to make a full investigation, and agreed that such action as he might take in 
that respect would not constitute a waiver nor invalidate any of the conditions 
of the policies. It was under this agreement and with the full consent of plain- 
tiff that the adjuster acted. Plaintiff was nowhere misled or pejudiced by his 
investigation, and certainly it ought not to result in a waiver of a provision 
with which it had no legal connection. We hold that it did not, and also that 
the trial court should have directed verdicts for the New York Underwriters 
and the Westchester Fire Insurance Companies. Whether there are grounds 
for and the plaintiff may yet seek reformation of the policies issued by those 
companies are matters not presented on this record. See reference to Northern 
Assurance Co. Case, 183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213, in Forkner v. 
Twin City Fire Ins. Co., 19 F.(2d) 419 (6 C. C. A). 

[6, 7] As to the policies with riders providing that any loss occurring under 
the policies should be payable to the assured and the Cumberland Savings 
Bank Company, the question is different. In two decisions by this court—Com- 
mercial Union Fire Insurance Co. v. Marshall, etc., 18 F.(2d) 457 and Firemens’ 
Insurance Co. v. Brooks, 32 F.(2d) 451, 452, 65 A. L. R. 909—it has been held 
that such a rider is tantamount to an indorsement in accordance with the pro- 
visions of the policy permitting an incumbrance of the property. It is true 
that the policies in those cases provided for payment of the loss as “interest 
may appear”; but under the circumstances we do not think a legal distinction 
can be founded upon the absence of that phrase from the two policies here under 
consideration. Nog is Bates v. Equitable Insurance Company, 10 Wall. 33, 36, 
19 L. Ed. 882, incofisistent with that conclusion. In that case there was no evi- 
dence “outside of the two indorsements * * * that there was any consent Po, 
accept Bates, the purchaser, as the party whose interest was insured,” and 
hence the question became determinable upon implications arising from the 
indorsements alone. It was pointed out in that case, however, that, if it had 
heen shown that it had been the course of dealing between the parties to recog- 
nize the indorsement of the party first assured as evidence of a sale or the in- 
dorsement of the company as a consent to the sale, or if it had been shown 
that by custom and usage in any particular place such indorsements were so treat- 
ed, “the case might be different.” In the case at bar the riders appear to have 
been attached to the policies by an agent of the company who was also an officer 
of the mortgagee bank. These riders were in the form and were attached in the 
manner provided for in the policies, and it is to be presumed, nothing to the con- 
trary appearing, that the agent attaching them acted with full authority. The 
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purpose in attaching them was to grant authority to encumber the property. The 
language used was that of the insurance companies and was sufficiently compre- 
hensive for the purpose for which it was intended. The reasoning of Judge Hook 
in his dissenting opinion in the Atlas Reduction Company Case (C. C. A.) 138 F. 
509,9 L. R. A. (N. S.) 433, is therefore directly applicable. In the Brooks Case, 
supra, this court chose to follow and apply that reasoning rather than that of the 
majority opinion, stating that, “if there were no other consideration, the familiar 
rule that an ambiguity should. be solved against the insurance company, the party 
which selected the language used, would be applicable; for it is, at least, not clear 
that the language used might not have been intended to refer to that very interest 
which Trimby in fact had in the property, and which he and his grantor had agreed 
should be insured by the grantor and by this policy for Trimby’s benefit.” In this 
case it clearly appears that the indorsements were made with full knowledge of the 
facts and were intended to authorize the incumbering of the property by chattel 
mortgage. They are sufficiently comprehensive, as we have said, for that purpose, 
and, being so intended, they seem to us to be quite as effective as they would have 
been had they contained the further phrase “as interest may appear.” 

[8,9] Complaint is made of the court’s ruling in consolidating the cases and 
hearing them together. We think that action was proper. The main question in 
each case was that of liability, and each case was decided upon its own facts. 
There is no showing anywhere in the record that any one of the defendants was 
prejudiced by the trial of its case with the others. Nor in our opinion was it 
error to permit plaintiff to proceed with the trial without making the mortgagee 
bank a party plaintiff. The insurance companies agreed in case of loss to pay the 
money to the insured and the bank. They could have made the bank a party to 
the proceedings if they had wanted to. They preferred, apparently, not to do so 
hut to litigate the claim with the party to whom the primary liability was due. 
After doing this they cannot be permitted to say that the judgment should be re- 
versed because the bank was not a party. Furthermore, there is yet time for them 
to obtain any protection to which they may be entitled as against the bank, for 
when the case is remanded, the court below will see to it, no doubt, that the money 
is paid into court to be held until the rights therein as between the plaintiff and the 
bank are determined. , 

[10] The remaining defense relates to arbitration. The policies provided, in 
the event of disagreement as to the amount of the loss, the same should be ascer- 
tained by arbitration, the insurance companies and the insured each to select an 
arbitrator, and the two so chosen to select an umpire. They further provided that 
no suit or action on the policies for the recovery of any claim should be maintained 
in any court of law or equity until there had been full compliance by the insured 
with all the terms and requirements of the policies. As there was no arbitration, 
and no steps were taken by the plaintiff to bring one about, it is contended by the 
insurance companies that the present suits cannot be maintained. We do not agree 
with the contention. The contracts of insurance did not provide for arbitration of 
the question of liability but of the amount of loss in case of disagreement. The 
defendants denied liability before suit was brought and after it was brought. Their 
defense went to the: question of liability, not the amount of loss. The question to 
be arbitrated was therefore never reached, and defendants did not permit it to 


be reached. In this situation they cannot say that suits on the policies cannot be 
maintained. 


[11] It results from the foregoing that the lower court was right in directing 
verdicts against the Sun Insurance Office, the Norwich Union Fire Insurance 
Society, and the Home Insurance Company. The judgments against those com- 
panies, however, carried interest from the date of the fire. In this respect they 
were erroneous, for each policy provided that the sum for which the insurer should 
become liable should not accrue until sixty days after proof of loss. Proofs of 
loss were made on October 4, 1926. The judgments against these three companies 
will therefore be affirmed upon condition that appellee file in this court within thirty 
days a certified copy of a remittitur filed in the district court remitting the interest 
from the date of the fire until December 4, 1926, otherwise the judgments will be 
reversed. For the reasons hereinbefore stated the judgments against the New York 
Underwriters Company and the Westchester Fire Insurance Company are reversed. 

Killits, District Judge (dissenting). 
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In United States Fidelity & Guaranty Co. v. Guenther, 31 F. (2d) 919, 920, 
this court cited Imperial Fire Insurance Co. v. Coos County, 151 U. S. 452, 463, 14 
S. Ct. 379, 38 L. Ed. 231, to the effect that the contract provisions involved in the 
case then before it are manifestly “to be construed according to the sense and mean- 
ing of the terms which the parties have used, and, if they are clear and unambigu- 
ous, their terms are to be taken and understood in their plain, ordinary, and popular 
sense.” In that connection Thompson v. Phenix Insurance Co., 136 U. S. 287, 
297, 10 S. Ct. 1019, 34 L. Ed. 408, was also cited to the point that, if the policy 
“is so drawn as to require interpretation, and to be fairly susceptible to two dif- 
ferent constructions, the one will be adopted that is most favorable to the insured.” 

These citations were the premise to a comment that “resort cannot be had to 
this latter rule to nullify the plain and obvious provisions of an insurance policy. 
* * * But the question remains whether the language used is in fact susceptible to 
a double meaning, or, otherwise expressed, whether it will fairly and reasonably 
support that construction upon which liability of the insurer may be sustained.” 

Sanborn, Judge, in Standard Life & Accident Insurance Co. v. McNulty (C. 
C. A.) 157 F. 224, 226, referring to the second rule above quoted said: “But this 
rule ought not to be permitted to have the effect to make a plain agreement am- 
biguous, and then to interpret it in favor of the insured.” 

The dissent, which, regretfully, I feel impelled to offer to the majority opinion 
respecting the three cases considered involving, respectively, the policies issued 
by the Norwich Union, Sun, and Home Insurance Companies, is founded altogether 
on what seems to me to be the right application to the facts of each of these cases 
of the principles above stated. I would make but one supplement, the propriety 
of which seems to me to be above question, that, when the consideration is of a 
rider or indorsement upon a policy of insurance, offered as a waiver of a plain 
provision of the contract, which waiver, as provided in another contract provision, 
can be effective only when it meets the plain terms of such a permitting provision. 
such attempts to waive must also come for interpretation as to effect under the 
same rules of construction as the contract itself. 

In Atlas Reduction Co. v. New Zealand Insurance Co. (C. C. A.) 138 F. 497, 
499.9 L. R. A. (N. S.) 433, the precise question was present which, in the instant 
cases, is fundamental to the division in this court, i. e., the effect of a rider upon 
the policy, offered as a waiver of a defeasance provision exactly in the terms of 
provisions of that character in the couneatia before this court. The parallel is com- 
pleted in the f fact that also the terms of a clause in the contract there specifying 
how, only, a waiver could be effected, are ipsissmis verbis of similar provisions in 
the present contracts. 

In the majority opinion in the Atlas Case, by Van Devanter, Judge, the 
following from Fire Insurance Company v. Coos County, supra, equally pertinent 
to the instant cases, is quoted: “Contracts of insurance are contracts of indemnity 
upon the terms and conditions specified in the policy or policies embodying the 
agreement of the parties. For a comparatively small consideration the insurer 
undertakes to guaranty the insured against loss or damage upon the terms and 
conditions agreed upon, and upon no other; and when called upon to pay, in case 
of loss, the insurer, therefore, may justly insist upon the fulfilment of these terms. 
* * * Tf the insured has violated or failed to perform the conditions of the con- 
tract, and such violation or want of performance has not been waived by the 
insurer, then the assured cannot recover. It is immaterial to consider the reasons 
for the conditions or provisions on which the contract is made to terminate or any 
other provision of the policy which has been accepted and agreed upon. It is 
enough that the parties have made certain terms, conditions on which their con- 
tract shall continue or terminate. The courts may not make a contract for the 
parties. Their function and duty consist simply in enforcing and carrying out the 
one actually made.” 

This majority opinion proceeds to state the controlling question in that case 
as follows: “What, in view of the plain and unambiguous stipulations in the policy, 
is the meaning and interpretation of this loss payable indorsement? Obviously, 
the words used therein must be read in the light of the purpose which actuated 
the parties in stipulating that the policy could be modified, or any provision or con- 
dition thereof waived, only by a writing of equal dignity and credit with the 
policy itself.” 

Then followed a pertinent quotation from Northern Assurance Co. v. Grand 
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View Building Co., 183 U. S. 308, 364, 22 S. Ct. 133, 46 L. Ed. 213, a decision the 
importance of which to a consideration of the instant situation should not be 
overlooked. 

The point now involved can be no more clearly stated than in the language of 
the foregoing from the Atlas majority opinion. It is true that this court, in decisions 
referred to later herein, has favored Judge Hook’s dissent in that case, but, as we 
read the divergent opinions, the division there was a difference of judgment whether 
the waiver rider peculiar to that case, was reasonably in conformity to the terms 
of the contract by compliance with which, only, a waiver could be effective. 

It is convenient here to restate the petinent language of the several policies 
involved in this discussion providing for avoidance of the contracts and for the 
manner in which, only, right to avoid by the insurer may be waived. The policies 
differ but in the placing of the paragraph which is numbered 1, below. In the 
Home and Norwich Union policies it is on the face of the contracts, preceding 
the stipulations we number hercin 2 and 3, whereas in the Sun instrument, it 
follows 2 and 3, but, in each instance, it is addressed to the same stipulations. 
The quotation is from the Home policy, and the italics are mine. 


“1. This Policy is made and accepted subject to the foregoing stipulations 
and conditions, and to the stipulations and conditions printed on the back hereof, 
together with such other provisions, agreements, or conditions as may be en- 
dorsed hereon or added hereto, and no officer, agent or other representative of 
this company shall have power to waive any provision or condition of this 
policy, except such as by the terms of this policy may be the subject of agreement 
endorsed hereon or added hereto, and as to such provisions and conditions no 
officer, agent, or representative shall have such power or be deemed or held to have 
waived such provisions or conditions unless such waiver, if any, shall be written 
upon or attached hereto, nor shall any privilege or permission affecting the in- 
surance under this Policy exist or be claimed by the insured unless so written or 
attached. 

“2. This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void * * * if the hazard be increased by any means 
within the control or knowledge of the insured; * * * or if the subject of in- 
surance be personal property and be or become incumbered by a chattel mort- 
gage. * * * 

“3. If, with the consent of this company, an interest under this policy shall 
exist in favor of a mortgagee * * * the conditions hereinbefore contained shall 
apply in the manner expressed in such provisions and conditions of insurance 
relating to such interest as shall be written upon, attached, or appended hereto.” 

My view is that, to be effective, the indorsement or rider, claimed to work a 
waiver, as provided in the stipulation numbered 1, above, must be so worded that 
the acceptance of it by the insurer should be regarded as an agreement to con- 
tinue the contract in spite of the otherwise avoiding presence of a mortgage 
lien; i. e., that the situation shall involve at least an implied consent that an in- 
terest shall exist in favor of a mortgagee. 

In Northern Assurance Company v. Grand View Building Association, supra, 
it was held—183 U. S. 361, 22 S. Ct. 133, 153, 46 L. Ed. 213—that the “limited grant 
of authority [to waive] is the measure of the agent’s power in:the matter, and 
where such limitation is expressed in the policy, executed and accepted, the 
insured is presumed, as matter of law, to be aware of such limitation; that in- 
surance companies may waive forfeiture caused by nonobservance of such con- 
ditions; that, where waiver is relied on, the plaintiff must show that the company, 
with knowledge of the facts that occasioned the forfeiture, dispensed with the 
observance of the condition; that where the waiver relied on is an act of an agent, 
it must be shown, either that the agent had express authority from the company 
to make the waiver, or that the company subsequently, with knowledge of the 
facts, ratified the action of the agent.” (Italics mine). 


The sweeping effect of this decision and its continued unabated authority, 


applicable to the instant situations, is not open to question—recognized frequently 
and recently by this court in unison with all other federal tribunals. 


It follows, from this decision, that in the absence of actual knowledge by 


the insurer, otherwise shown, the alleged waiving indorsement or rider must be 
informative of the existence of the inhibited lien, and that knowledge to the 
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insured’s agent, not communicated to his principal, may not be imputed to the 
insurer. 

In the Atlas Case the rider waiver, whose sufficiency was questioned, was: 
“Subject to all the conditions of this policy, loss, if any, payable to G. B. Dodge 
and A. M. Stevenson as their interest may appear.” The majority holding was that 
this language did not “in terms or by implication consent to the incumbrance 
created by the chattel mortgage.” Judge Hook, dissenting, held, that (page 514 
of 138 F.), among other things, notice might be taken that according to usage 
and custom the phrase “as their interest may appear” was used in such cases to 
refer to a chattel mortgage interest. This court, in Commercial Union Insurance 
Company v. Marshall, 18 F.(2d) 457, 458, 459, where the rider was: “Any loss 
* * * proven to be due to the assured under this policy shall be held payable to 
[Dacus], as interest may appear,” indicated its preference for Judge Hook’s rea- 
soning and conclusion, but found that it “expressly appeared,” in the record be- 
fore it, “that according to the usages and practices of the community and of 
these insurance companies, this phrase ‘as interest may appear’ was understood 
to cover and include a chattel mortgage interest, and was the form of words in 
a printed rider regularly used by the insurance companies for covering and 
describing that kind ot interest.” It was also held, independently of Judge 
Hook’s view in the Atlas Case, that “the stipulation that the loss should be pay- 
able to Dacus ‘as interest may appear,’ * * * applied to his interest, whatever 

_ it was, and was notice to and recognition by the insurer of his interest in the 
property, then or thereafter.” 

In Firemen’s Insurance Company v. Brooks, also by this court, 32 F.(2d) 
451, 65 A. L. R. 909, the rider was, page 451: “Any loss * * * shall be held pay- 
able to Thomas Trimby as interest may appear, subject, nevertheless,” etc. In 
that decision this court squarely followed Judge Hook in the Atlas Case, adding, 
page 452 of 32 F. (2d): “If there was no other consideration, the familiar rule 
that an ambiguity should be solved against the insurance company, the party 
which selected the language used, would be applicable; for it is, at least, not 


clear that the language used might not have been intended to refer to that very 
interest which Trimby in fact had in the property, and which he and his grantor 
had agreed should be insured by the grantor and by this policy for Trimby’s 
benefit.” 


In the Sun and Norwich Union cases the waiver rider was attached nearly 
a week after the chattel mortgage had been given, and nearly two weeks after 
the policies had issued. In the Home Case that was done contemporaneously with 
the issuance of the policy.. Upon this phase, this court in the Brooks Case 
observed, page 452 of 32 F. (2d): “One distinction may be suggested, inherent in 
the facts of the Atlas Case. The loss payable clause was there added after the 
policy had been some time in force. There was a distinctly greater possibility 
that the insured might be using the policy as security in some way disconnected 
from the property, so that ‘interest’ might mean interest in the proceeds only 
rather than interest in the property, than there could be in a case where the 
clause is simultaneous with the policy—for the loss payable clause is the cus- 
tomary means of protecting a then existing interest in the property.” 


The foregoing concerning Judge Hook’s position in the Atlas Case, and the 
view of this court in the Marshall and Brooks Cases, shows conclusively that 
the controlling fact in each was the phrase “as interest may appear” in the 
waiver rider. In each the discussion centers around it and the final conclusion 
depends entirely upon its interpretation and the effect thereof. These cases are 
not unique in this respect. Citation may be multiplied to show that its use is 
of the utmost importance to safeguard an interest which otherwise might work 
to avoid the contract, its presence, at least, rendering the alleged waiving rider 
or indorsement ambiguous, permitting the rule of construction to operate when 
ambiguity is present. 

It is clearly established, and no longer controvertible, that the insured may 
select and nominate, for coparticipation in the proceeds of his contract, a person 
who has no interest of any kind in the corpus of the insured property, and that 
when that is done the insurer is called upon only to consider whether in case of 
loss it will honor such an appointment. This was clearly recognized by both 
sides of the division in the Atlas majority opinion, page 508, minority opinion, 
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page 509, et seq., 138 F., and also by this court in the Brooks decision in the 
paragraph last quoted. See, also, the Bates Case, infra. Judge Hook, in the 
Atlas minority opinion, with that in mind, also applied the rule of construction 
followed by Judge Denison in the Brooks opinion where ambiguity exists, finding 
such ambiguity in the waiver rider, then before him, wherefore he saw an oc- 
casion to examine into the intent of the contracting parties, while conceding 
[page 513 of 138 F.] that it cannot be said that there is room to resort to an 
inquiry into intent “when plain and unequivocal languaie is employed.” 

I have dwelt at this length upon the three decisions involved in the preceding 
discussion because the majority cites them in support of its position, whereas, 
in my view of their respective facts and the acute issue involved in each, to- 
gether with the manner in which, in each, its solution was attained, they nega- 
tive the conclusions of the majority. 

Aside from another matter, to be discussed later, there are three outstanding 
differences, plainly shown by comparison of the records, distinguishing the three 
cases ‘in question. 

First, the wording of the alleged waiving rider we are considering. This is 
startingly inadequate to be supported by any of the “as interest may appear” 
decisions, for that important phrase is entirely absent. Its wording is: “Any 
loss under this policy that may be proved due the assured shall be payable to 
the assured and The Cumberland Savings Bank Co., Cumberland, Ohio, subject, 
nevertheless, to all the terms and conditions of the policy.” 

Secondly, there is not the slighest attempt, in the instant case, to allege or 
prove, aside from its own terms, with what intent or to serve what purpose the 
rider was used. 

Thirdly, there was no attempt here to show, what apparently was on the 
record in Marshall’s Case, supra, that the rider is in “the form of words in a 
printed rider regularly used by the insurance companies for covering and describ- 
ing that kind of interest,” i e., chattel mortgage interest. 

In short, the records this ‘court is considering are so meager as to allegation, 
proof, or attempt to prove that, in my view, we are forced, majority and minority, 
to judge the effect of this attachment to the several policies, by considering the 
naked language used, and the quoted stipulations which the majority considers it 
to qualify—these three factors and, absolutely, nothing else. 

The majority apparently does not agree with this, and I therefore hesitatingly 
proceed to take issue with certain fact statements in the majority opinion. Therein 
it is said of the riders: “The purpose of attaching them was to grant authority to 
encumber the property by chattel mortgage” Aside from the fact that there was 
a mortgage, I cannot find anything on the record to support that statement. All 
that catches my attention is that, without comment, the riders were offered and 
received as attachments to the several policies and that Bracken, the issuing agent, 
said this and nothing more: “At that time I attached the loss payable clause to 
those policies as agent for the companies.” Even this language is ambiguous as 
to time and supports an incorrect inference, for the Sun and Norwich Union policies 
were issued June 14, the mortgage executed June 19, and the riders attached 
June 24, while the Home policy issued July 6 bearing the rider attached as of 
that date. Hereafter will be discussed the equivocal position of Bracken which 
deserves consideration when is sought to be decided the capacity in which he at- 
tached the riders. 

Nor am I able to find in the record any testimony or proof supporting this in 
the majority opinion: “The language (of the riders) used was that of the insur- 
ance companies.” This court, in Marshall’s Case, 18 F. (2d) 457, 459, apparently 
entertained no criticism of Judge Hook’s notice of customs (138 F. 514). If we 
may follow that precedent and consider, as Judge Hook said, “is a matter of 
common knowledge” what, “among those having to do with fire insurance either 
as agents of insurers or as insured,” was the form of a loss payable clause, 
adopted hy companies doing fire insurance business in Ohio, as the uniform 
standard for Ohio, used for vears before, and in 1926, and ever since to this 
time, it would be found to include this pregnant phrase, which Bracken did not 
employ even by implication: “As their (the payees’) respective interests may 
appear.” ? 

The majority opinion invites attention to the “circumstances” of the instant 
cases, under which it is of the opinion that no “legal distinction (between Judge 
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Hook’s opinion and those in the Marshall and Brooks Cases) can be founded upon 
the absence of that additional phrase (as interest may appear) from these policies.” 
There are, indeed, unusual circumstances shown exclusively upon the records before 
us, but these, so far from diminishing the importance of the absence of the critical 
phrase, in my judgment emphasizes the necessity of using it if the rider was to 
operate as a waiver of the lien inhibition. 


First in order of time was the insured’s situation, June 14, 1926, when the Sun 
and Norwich Union policies issued. Then, according to insured’s (Scott’s) testi- 
mony, he had stored, afterwards destroyed, at least 70,000 pounds of wool, mostly 
bought in 1925, and held for a year on a falling market. His proof of loss admits 
that this property cost him in 1925 $34,800, and that its value at the time of the 
fire was but $28,700, a shrinkage in value of 17% per cent. The amount of wool 
as 70,000 pounds depends upon his naked word. An attempt at corroboration by 
going to his vendors disclosed 40,006 pounds purchased in 1925, and 7,187 pounds 
in 1926, or 47,247 pounds in all. On this he had, until June 14, $5,000 insurance 
in the Westchester company. He was indebted, according to his testimony, to 
the Cumberland Savings Bank in the principal sum of $18,200, “represented 
(language of chattel mortgage) by various promissory notes of various dates 
and amounts,” signed by himself, by his wife, or by both. Having taken out the 
Sun and Norwich Union policies for an aggregate of $11,500 on June 14, five days 
later he gave the bank the chattel mortgage, and five days still later or ten days 
after their issue, the Sun and Norwich Union policies were caused to carry the 
rider loss payable clause. Then, July 6, he took out the Home policy for $8,000 
on which, at once, was attached the rider. Bracken, the agent writing these three 
policies for $19,500, was at the same time cashier of the chattel mortgagee bank. 
August 14 the last policy for $3,500 was taken out. During the season of 1926, 
Scott’s principal purchases were on commission for a Mr. McMurdy. August 28 
all of the McMurdy wool was taken out. Saturday afternoon, September 2, some 
wool was again bought and stored in the burned building for McMurdy. In the 
early morning of Monday, September 6, the fire occurred. All of Scott’s records 
were destroyed. Cumberland, where the fire occurred, and where the chattel 
mortgage was executed, and where Bracken lived, was a small village of less than 
1,000 population as shown by the census. Bracken had been at the storage place 
during the period involved “several times to see Mr. Scott (the insured) on busi- 
ness.” The chattel mortgage executed June 19 was neither filed nor verified, 
wherefore it was at all times insufficient to protect Bracken’s bank from interven- 
ing creditors of Scott. 

I draw no inferences from these facts save (1) that Scott was in losing and 
involved circumstances during the entire time; (2) that his condition was more or 
less obvious in this small community, especially known to Bracken, the active 
agent of his very large creditor, the bank; (3) that the latter, through Bracken, 
had an acute interest in protecting its numerous and, in the aggregate, large loans; 
(4) that Bracken, being at the same time in the business of loaning money and 
protecting the loans, and an insurance agent issuing the critical policies, pre- 
sumably knew both how to protect his bank against the insurance companies in 
the use of an effective loss payable clause and, against Scott’s creditors, what was 
necessary to be done with the mortgage; (5) that the moral hazard, always recog- 
nized in the arising of a mortgage lien, was intensified in this instance because of 
Scott’s failing fortunes; (6) that significance attaches to the facts that the mort- 
gage was not filed, and that riders of the character shown in the records were used. 


Crass stupidity may explain why Bracken failed to protect his bank 
against Scott’s creditors and used a defective rider, but a more reasonable 
explanation, considering that he had been chosen to hold two responsible 
positions, is that he had some purpose to serve thereby, for these omissions 
are correlated. However, the circumstances noted do not appear to me to 
have the effect, suggested by the majority, to render of no consequence the 
absence of the customary “interest” phrase. 


One matter does however so stand athwart the situation as to greatly weaken 
the plaintiff’s case by destroying one inference which otherwise might he helpful, 
and thar is Rracken’s duality of representative obligations when he acted in 
attaching the riders. These were then incompatible. His activity in increasing 
the moral hazard through the chattel mortgage was for the advantage of his 
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bank principal, and, correspondingly to the disadvantage of his insurance prin- 
cipals. This incompatible duality makes it impossible to attribute to the in- 
surers any act of his which favored either the bank or the insured through the 
bank. Mulrooney v. Royal Insurance Company, 163 F. 833, 835 (9 C. C. A); 
Arispe Mercantile Company v. Capitol Insurance Company, 133 Iowa, 272, 110 
N. W. 593, 9 L. R. A. (N. S.) 1084, and annotations, 12 Ann. Cas. 93; American 
Surety Company v. Pauly, 170 U. S. 133, 18 S. Ct. 552, 42 L. Ed. 977; Aetna In- 
demnity Company v. Schroeder, 12 N. D. 116, 95 N. W. 436. Consequently it 
may not be charged against the insurers that they, through their agent, produced 
and attached the riders. We have, therefore, as I look at it, nothing in this 
record to serve our judgment of the effect of the riders, save the inhibiting 
stipulations of the contracts, the provisions for waiving those stipulations, and 
the wording of the alleged waiver. 

It is difficult for me to see how any support for the majority position is 
found in the three “as interest may appear” cases. I do not entertain any question 
whatever but that our Marshall and Brooks Cases were rightfully decided. But 
to go beyond them, and to ignore, while still using them, the critical fact upon 
which each depended, is, I think, without justification. When they are eliminated 
from the majority opinion it seems to be entirely without precedent, unless it be 
the Bates Case soon to be discussed. 

As I construe the language of this rider it tends to rebut an impression that 
the bank held an interest in the insured property, of whatever sort, because, 
if its right to participation in a recovery in consequence of such interest existed 
at all, the measure of that recovery would be the extent of the interest—here 
the direction is that damages “due the assured” are to be “payable to the as- 
sured” and the bank, divided on apparently equal terms between them. There 
is nothing which, once the direction is accepted by the insurer requires the latter 
to go behind its terms to see that the extent of the bank’s interest in recovery 
is exactly protected—it casts upon the insurer no duty of inquiry whatever. 

The insurance practice, noted by Justice Miller in the Bates Case, infra, and 
Judge Denison in the Marshall Case, of appointing, as copayee of a loss, one who 
has no interest in the subject of insurance, is a factor of interpretation in such 
cases as we have here—one upon which the issuing companies were entitled to rely, 
and which this court should also consider. It is also noteworthy that the pro- 
vision for a waiver of the defeasance clause says that the attached or indorsed 
waiver shall take the form of an “agreement” to waive. The question, therefore, is 
whether this rider achieves the dignity of an “agreement” to waive a very serious 
moral hazard, not referred to therein, and which the terms of the contract inhibit 
without a specific agreement. 

I am unable to see the slightest ambiguity whatever in the language of the rider 
in these cases— it is just what it might well be to make the bank a mere appointee 
in proceeds of recovery alone, with no suggestion that that appointment is based 
upon a subsisting interest in the corpus. Riders and indorsements of no less equi- 
vocal or ambiguous character than this have been before the courts to be inter- 
preted to that result. One citation, still authoritative, which the majority cites, 
is sufficient for the present discussion. In Bates v. Equitable Insurance Company, 
10 Wall. (77 U. S.) 33, 34, 19 L. Ed. 882, where a policy contained the usual 
covenant that, if the property were sold, the insurance ceased unless the insurer 
consented in writing, it was held that an indorsement that the policy was “pay- 
able, in case of loss, to E. C. Bates,” followed by the insurer’s indorsement that 
“consent is hereby given to the above indorsement,” did not imply either a knowl- 
edge or consent to a sale of the insured property. In this case the property had 
been sold to Bates, the appointee. In it, as here, there was, as noted by Mr. Justic? 
Miller, page 37 of the report, no proof of a course of dealing between the 
parties or of usage and custom which qualified the language used, wherefore the 
court saw in the language used “nothing more than the direction of Philbrick [the 
insured], and the consent of the company, that any loss sustained bv Philbrick, 
covered by that policy, should be paid to Bates.” As to this case the majority 
opinion says: “In that case there was no evidence ‘outside of the two indorsements 
* * * that there was any consent to accept Bates, the purchaser, as the party whose 
interest was insured,’ and hence the question became determinable upon implica- 
tions arising from the indorsements alone. It was pointed out in that case, how- 
ever, that if it had been shown that it had been the course of dealing between the 
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parties to recognize the indorsement of the party first assured as evidence of a sale 
or the indorsement of the company as a consent to the sale, or if it had been 
sohwn that indosement of the company as a consent to the sale, or if it had been 
so treated, ‘the case might be different.’ ” 

In the instant cases there are none of the qualifications, such as are referred 
to in the foregoing quotations, because of which “the case might be different,” 
wherefore, here, as in the Bates Case, “the question becomes determinable upon 
implication arising from the indorsements (rider) alone.” 

My conclusion, based on what seems to me to be the unambiguous character 
of its language to merely appoint the bank as a coparticipant with Scott in re- 
covery on the policies, and its utter lack of informing qualitiy that the moral 
hazard of a mortgage lien attends the risk, is settled that the majority has failed 
to observe the rule laid down by Judge Hickenlooper, in the Guenther Case, re- 
ferred to at the opening of this opinion, equally applicable to the construction of 
an effort to work a waiver of the provisions for defeasance ‘in case of a lien in- 
crease in the risk, that “resort cannot be had,” in a case such as here, to the rule 
respecting resolution of ambiguities, because there is here no “double meaning” 
for that here the language used will not “fairly and reasonably support that con- 
struction upon which liability of the insurer may be sustained,” and that our judg- 
ment should be, as in the Westchester and New York Underwriters cases, that the 
trial court should have directed verdicts for the defendants whose cases are herein 
considered. : 

The majority opinion savors, in my judgment, of a controversion of Judge 
Sanborn’s injunction, Insurance Company v. McNulty, supra, that the rule as to 
ambiguities cannot be permitted “to have the effect to make a plain agreement 
ambiguous, and then to interpret it in favor of the insured.” Judge Hook, con- 
cluding his dissent in the Atlas Case (page 516 of 138 F.) says of the decision of 
the Supreme Court in the Northern Assurance Case, supra, that by it “the tendency 
to the unrestrained invasion of the clear terms of policies of insurance by oral 
testimony which was so destructive of the rights of the companies has been well 
checked.” It seems to me that the majority position tends to lower the bars to 
such invasion which the Supreme Court erected. The majority conclusions appear 
to me, also inconsistent with the decisions of this court in the Nance and Jones 
Cases, 12 F. (2d) 575, Syllabus 5, and 15 F. (2d) 1, Syllabus 3. 

Even if Bracken’s act in attaching the rider should be imputed to the in- 
surers in spite of his adverse interest, in the performance of those acts, as the 
managing agent of the beneficiary of the riders, still in face of the immanent doc- 
trines of the Northern Assurance Case that his knowledge is not that of the in- 
surers and that definite provisions of the contracts as to the character of the 
Waiver as a carrier of information such as we have must be honored, it is of no 
importance as these records stand. The question is not decided by what Bracken 
knew or intended or both. It is the matter of what knowledge the insurers had 
of the purpose of the riders that counts. They convey no hint of a chattel mort- 
gage, and there is not a scintilla of proof that the insurers knew anything about 
it whatever. As the language of the riders is without ambiguity, sufficient and 
teasonable to perform a far different office well known in insurance practice, 
it does not suffice to put the insurers on inquiry, even if the longest period, June 
24 to September 5, may be considered a reasonable time for such inquiry by 
these particular companies. 

There is no proof or even pleading that any one of the three companies knew 
of the mortgage, or had the slightest hint that the bank was interested in the in- 
sured property in any way; nor is there proof or pleading that it was intended 
by this phraseology to convey such information to any insurer, or to have the 
rider work the waiver of the defeasance clause of the contract. The insured, Scott, 
knew, by the character of the answer, that defense would be made that the rider 
was inadequate to serve the purpose for which the majority of this court now 
holds it is suffcient. He had his opportunity, which is not yet loss, to reform the 
contract if he has proof with the essential qualifications which would make reforma- 
tion possible at equity, wherefore there is no place here, ex debito justiciae, to re- 
lieve him, even if that were justifiable in these straight actions at law. Respect- 
fully it is urged that courts, even Apellate Courts, should be slow, especially in 


cases at law, to relieve parties from the consequence of ineptitude or carlessness 
In presentation. 





962 ‘the Insurance Law Journal, Vol. 76 [May, 1931 


In my judgment the fact is not significant that in the Home case the issuing 
of the policy and the attachment of the rider were simultaneous, whereas in the 
other cases the rider was attached to an old policy. 

As intimated I concur in the disposition by the majority of the Westchester 
and New York Underwriters cases. The Home, Sun, and Norwich Union cases 
clearly seem to me to deserve the same findings and order. 


HYNDS et al. v. SCHAFF. No. 258. 
Circuit Court of Appeals, Tenth Circuit. Jan. 2, 1931. 
46 Federal Reporter (2d) 275. 
1. INSURANCE. 


Insurer paying fire loss can sue party responsible for fire and insured is not 
necessary party (Comp. St. Okl. 1921, §§ 209, 6767). 

Comp. St. Okl. 1921, § 209, requires action to be prosecuted in name 

of real party in interest, but provides that this shall not authorize assign- 

ment of thing in action, not arising out of contract. Section 6767 pre- 

scribes form of fire policy under which insurance company on payment 

of loss is subrogated to right of recovery, and such right is to be as- 

signed to the company. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Appeal from the District Court of the United States for the Western Dis- 
trict of Oklahoma. 

Action by Sam I. Hynds, receiver, and others against Charles E. Schaff, 
receiver of the Missouri, Kansas & Texas Railway Company. From a judgment 
for defendant, plaintiffs appeal. 

Affirmed. 

Walter D. Hanson, of Oklahoma City, Okl. (F. A. Rittenhouse, Frank E. 
—_ and John F. Webster, all of Oklahoma City, Okl., on the brief), for ap- 
pellants. 

M. D. Green, of Muskogee, Okl. (John E. M. Taylor and Eric Haase, both 
of Muskogee, Okl., on the brief), for appellee. 

3efore Lewis and Cotter paul, Circuit Judges, and Pollock, District Judge. 

CorreraL, Circuit Judge. 

The appellants Sam I. Hynds, as receiver, and as trustee for the two insurance 
companies, and those companies brought this action against the receiver for the 
railway company. They alleged in their petition that 171 bales of cotton, the 
property of Hynds as receiver, located on the railroad platform at Kiowa, Okl., 
for shipment, was insured by the companies, and on November 9, 1920, 30 bales 
of the cotton and two days later 63 additional bales were burned; that he made 
proofs of loss to the insurance companies and they paid the losses, aggregating 
$9,718.99, for which he executed articles of subrogation of the companies to his 
rights; and that the burning of the cotton was due to the negligence of the 
railway receiver in permitting sparks and coals to escape from its engines and 
ignite the cotton, and in failing to provide proper screens to prevent the same. 
Judgment was prayed for the amount stated. The defendant first answered with 
a general denial and later by an amendment to the effect that the fires were 
contributed to by the negligence of the receiver Hynds, and that a statute of 
Oklahoma declaring railroad companies liable for fires originating from the opera- 
tion of railroads is unconstitutional and void. 


There was a trial to a jury, which resulted in a verdict and judgment for the 
defendant. A new trial was denied. The plaintiffs appealed, assigning error in 
the admission of testimony, the instructions to the jury, and the refusal of a 
new trial. 


[1] When the case was reached for argument in this court, the death of 
appellant Hynds pending the appeal was suggested; and it was contended by 
counsel for appellee that the assured is a necessary party to the suit, and, in the 
absence of his proper representative, the appeal should be dismissed, because 
of the provisions of section 209, Comp. Okl. Stat. 1921, which provide: 

“Every action must be prosecuted in the name of the real party in interest, 
except as otherwise provided in this article; but this section shall not be deemed 
to authorize the assignment of a thing in action, not arising out of contract.” 
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The answer is that section 6767, same statutes, constitutes an exception to 
the general provisions of section 209, in prescribing a form of policy whereby 
it is provided an insurance company on payment of a loss due to the act or negli- 
gence of any person or corporation shall be subrogated to the right of recovery, 
and such right shall be assigned to the company. 

Counsel for appellee rely on decisions of the Oklahoma Supreme Court, 
which hold that the right of action is confined to the assured, where an insurance 
company has paid a part only of a fire loss. In such a case, the assured has an 
interest in the recovery, and a judgment binds the company. But the companies 
paid this entire loss, and their counsel insist that as the assured has no interest at 
stake and by virtue of the subrogation they have succeeded to his rights and are 
entitled to maintain the suit and the appeal. The question appears not to have 
been decided in this state. We think that, where the facts concur as in this case, 
section 6767 entitles the companies to the remedy. It has been so held, and we 
think correctly, under similar Code sections, in Hamburg-Bremen Fire Ins. Co. v. 
Atlantic Coast Line R. Co., 132 N. C. 75, 43 S. E. 548. The dismissal of the 
appeal is therefore denied. 

At the trial, it was shown that the insurance was effected, the fire losses oc- 
curred and were paid to Hynds as receiver, and writings were executed sub- 
rogating the companies to his rights. The defendant's station agent Wise was al- 
lowed to testify that Garrett and Lewis gave the defendant a releas2 of liability 
for the cotton due to fire or theft. The objection to the release was that, as it 
was not pleaded in the answer, it was irrelevant under the general issue, and it 
was a surprise plaintiffs could not meet at the trial. On like ground, they ob- 
jected to the charge which was to the effect that the release was a defense to 
the suit; and they renewed the objection ‘in motions for a new trial. Counsel 
have elaborately discussed these questions. But they need not be decided, as 
the defendant was entitled to a directed verdict on his motion therefor and the 
judgment must be affirmed, because, under the facts shown in this case, the 
plaintiffs were bound but failed to prove the burning of the cotton was due to 
his negligence. In support of this view, it is essential to consider certain facts 
developed at the trial. 

The cotton was sold by a bank for Garrett and Lewis, the owners, to Sam 
I. Hynds, for delivery f. 0. b. at the railroad platform,:and they so delivered it. 
Wise asked the haulers for billing and they promised to furnish it the next day. 
He notified Garrett and Lewis to bill the cotton or move it, but they gave him 
no shipping directions. They told him 200 bales were to be shipped. They 
executed the release in question. An agent of Hynds told Wise the cotton be- 
longed to Hynds and not to issue a bill of lading to any one. He and Hynds 
retagged the cotton in Hynds’ name and presented bills of lading to Wise, but 
he did not issue them, because as he knew Garrett and Lewis also claimed the 
cotton. Hynds also twice asked Wise for a bill of lading and it was refused. 
On November 2, he notified Wise he had brought a replevin suit for the cotton 
in the district court ot Pittsburg county, Okl., and the cotton must not be 
moved. On November 3, Wise notified Hynds to remove the cotton until the 
dispute was settled, and Hynds’ agent again asked Wise for a bill of lading, 
which the latter refused, because he understood Garrett and Lewis owned the 
cotton. Later that day Wise was served with the replevin writ. 

The suit was brought on November 3 by Hynds against receiver Schaff. In 
the absence of a redelivery bond, the sheriff turned the cotton over to Hynds. 
Garrett and Lewis were substituted as defendants. On November 5, the state 
district court enjoined the parties from moving or selling the cotton, appointed 
Hynds as receiver, and ordered him to hold the cotton subject to order of court 
and to “insure it in his name as receiver and for his successors in trust.” The 
trial of the suit resulted in a judgment on November 10, awarding to Garrett 
and Lewis the possession of the cotton and $2,500 in damages. On December 
20, a stipulation of settlement was filed in the case, whereby Hynds paid Gar- 
rett and Lewis $9,051.25, for a release of their rights to the judgment. 

(2, 3] The facts justified the refusal of the defendant to issue a bill of lading 
for the cotton to Hynds at any time, because it did not belong to him. On No- 
vember 5, when he became receiver and up to the time the fires occurred on No- 




























964 The Insurance Law Journal, Vol. 76 [May, 1931 


vember 9 and 11,:the injunction prevented shipment, there could be no effective 
direction therefor, and there was none. In that situation, the defendant, being 
without direction to ship the cotton, held it as a warehouseman, and was not 
bound to answer for its safety as an insurer, but was liable only for negligence 
while holding the property. 10 C. J. p. 226; Atchison, T. & S. F. Ry. Co. y. 
Homewood, 39 Okl. 179, 134 P. 856, 48 L. R. A. (N. S.) 990. The plaintiffs were 
therefore bound to establish his negligence, as the proximate cause of the loss of 
the cotton. 

Counsel for plaintiffs have not discussed the evidence on this subject, ap- 
parently resting their appeal on the other grounds stated. But they were im- 
material, and appellants were not entitled to recover, as the negligence of the 
defendant was not shown by the evidence. We refer to it briefly. 

[4] Trains passed and stood at the station before and at or about the time 
of the fires. The engines were equipped with spark arrestors of the standard 
approved pattern and device. They contained openings of three-sixteenths by 
three-fourths inches, where sparks and cinders could pass. All engines throw 
sparks. No arresting devices in use absolutely prevent their escape. They 
might get out of the ash pan from the fire box. It was the custom at the end 
of each trip to inspect the arrestors on the locomotives and repair or renew any 
defective screen. There was other testimony as to condition and movement of 
the engines. But there was no evidence to show that the engines of the defend- 
ant set the fires, or that sparks or coals were thrown from the engines in the 
direction of the cotton, or came into contact with it, or were even seen to be 
emitted from the engines. And there was no showing of a want of care in 
equipping or operating the engines. 

The most that could be claimed from the evidence is that the engines might 
have thrown sparks or coals that might have caused the fires. As it was a 
mere speculation whether the fires came from the engines, or were due to neg- 
ligence, a verdict should have been directed for the defendant on that ground. 
Gen. Ins: Co. v. N. ‘P: Ry.-Co., 280 U.S. Zz; 00 8. Ct. 4 74 Lb. Bd 172, 48 itius- 
trative of the necessary proof. A nonsuit in favor of the railway company was 
there held to have’ been properly sustained because both the circumstances 
that sparks caused the fire and that their presence was due to the negligence of 
the railroad company were absent. And the doctrine prevails in Oklahoma that, 
while the origin of a fire may be shown by circumstantial evidence, it is insuffi- 
cient unless the circumstances reasonably tend to trace the fire to the defend- 
ant. St. Louis & S. F. R. Co. v. Mobley, 70 Okl. 297, 174 P. 510; Midland Valley 
R. Co. v. Rupe, 87 Okl. 286, 210 P. 1038; Minnehoma O. & G. Co. v. Johnson, 139 
Okl. 284, 282 P. 303. 

The evidence in this case did not meet the test given in Gunning v. Cooley, 
281 U. S. 90, 50 S. Ct. 231, 74 L. Ed. 720, and applied by this court in Summers 
v. Denver Tramway Corporation, 43 F.(2d) 286. 

The appellants were not entitled to a new trial. The grounds urged for it 
were the admission of the release, the instruction that it was a defense, and 

‘proposed new testimony of Garrett and Lewis that they each singly sold the 
cotton to the bank and did not execute the release, and the appellee held the 
cotton as a common carrier. But the release was immaterial, as the defendant's 
liability was dependent on his negligence, and it was not established. 
The judgment in this case will therefore be affirmed. 


NATIONAL-BEN FRANKLIN FIRE INS. CO. v. SNIDER. 6 Div. 5235. 
Supreme Court of Alabama. Oct. 30, 1930. 
Rehearing Denied Jan. 29, 1931. 
132 Southern Reporter 23. 
1. INSURANCE. 
Provisions of fire policy for preserving inventories and books under iron-safe 
clause are reasonable and intended to prevent fraud and breach of contract. 
(For other cases, see Insurance, Dec. Dig. § 335[4].) 
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2. INSURANCE ; ; 

Requirment in iron-safe clause of fire policy of record of business excludes 
parol evidence thereof, except to explain insured’s bookkeeping method. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

3. INSURANCE. 

Breach of condition subsequent requiring insured to keep records and inven- 
tories in iron safe avoids policy. 

(For other cases, see Insurance, Dec. Dig. § 335[4].) 

4. INSURANCE. Aah : 

Charge authorizing recovery on fire policy if jury found lien on insured 
property was released before taking of policy, though mortgage was not satisfied 
on record, held proper. 

(For other cases, see Insurance, Dec. Dig. § 283[3].) 

5. INSURANCE. 

Whether insured kept system of books as required by fire policy sued on held 
for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. §668[4].) 

7. INSURANCE. 

Evidence Taised inference that mortgage lien on merchandise and fixtures 
inadvertently inserted in mortgage was released by oral agreement of parties be- 
fore issuance of fire policy which was unaffected thereby. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

9. INSURANCE. 

Evidence that defendant’s agent issuing fire policy knew insured premises 
were used for cooking held properly admitted to explain condition of policy and 
rates. 

(For other cases, see Insurances, Dec. Dig. § 648[1].) 

10. INSURANCE. 


_ Mere taking from merchandise by owner for family support held not viola- 
tion of fire policy providing for keeping of books, in absence of fraud. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

Appeal from Circuit Court, Tuscaloosa County; Henry B. Foster, Judge. 
Action on a policy of fire insurance by Verner Snider against the National- 
Ben Franklin Fire Insurance Company. From a judgment for plaintiff, defend- 
ant appeals. 

Affirmed. 

The following charge was refused to defendant: 

“FE. The court charges the jury that if they believe all the evidence in this 
case the plaintiff cannot recover from the defendant under the policy sued upon 
the insurance upon the stock of merchandise destroyed by fire in the store occupied 
by him at Peterson.” 

Charge K is to the like effect. 

Charges 1 and 2, refused to defendant, are the affirmative charge in different 
forms. 


The following excerpt from the oral charge of the court is made the basis 
of the ninth assignment : 


“On the contrary, if you are reasonably satisfied by the evidence that the lien 
upon the stock of merchandise and the fixtures had been expressly released by 
Mr. Gwin two years before the taking of this fire insurance policy, and that al- 
though the mortgage had not been actually satisfied on record, if you are reasonably 
satished from the evidence that the release was given by Mr. Gwin and that there 
was at that time no lien on this property, then the fact that the mortgage had 
been given would not prevent the plaintiff from recovering in this case.” 

On cross-examination by plaintiff of defendant’s witness Gwin, the follow- 
ing questions were propounded, defendant’s objections to which were overruled: 

“Did you release your mortgage lien on the stock of merchandise and fixtures 
described in the mortgage?” 

“Was it before June, 1928, Did it take place before June, 1928?” 

“You released the merchandise and the fixtures described in the mortgage?” 
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“Did Mr. Snider sell the merchandise he had in the store at the time of the 
execution of the mortgage?” 

“He sold the merchandise in the store he had there at the time he gave you 
that mortgage?” 

Coleman, Coleman, Spain & Stewart, of Birmingham, for appellant. 

T. B. Ward and J. M. Ward, both of Tuscaloosa, for appellee. 

Tuomas, J. 


The trial was had upon count 1 in Code form, to recover damages for fire 
loss. 

Defendant’s pleas were based on certain alleged breaches of material provi- 
sions of the policy on plaintiff’s stock of merchandise, furniture, and fixtures; the 
insurance being, respectively, $1,000 on merchandise and $300 on fixtures. 

[1] The provisions of policies of fire insurance for making and preserving 
inventories and books under the iron-safe clause are well understood, are reason- 
able, and intended to be effective for the prevention of fraud and a breach of 
contract. Penn. Fire Ins. Co. v. Malone, 217 Ala. 168, 115 So. 156, 56 A. L. R. 
1075; Insurance Co. of North America vy. Williams, 200 Ala. 681, 77 So. 159; 
Fidelity-Phoenix Ins. Co. v. Williams, 200 Ala. 678, 77 So. 156; Hanover Fire Ins. 
Co. v. Wood, 213 Ala. 132, 104 So. 224, 39 A. L. R. 1436; Chamberlain, Trustee, 
v. Shawnee Fire Ins. Co., 177 Ala. 516, 58 So. 267; Day v. Home Ins. Co., 177 
Ala. 607, 58 So. 549, 40 L. R. A. (N. S.) 652; Georgia Home Ins. Co. v. Allen, 
128 Ala. 451. 

These provisions have for their purpose the preservation and exhibition, with 
reasonable certainty, of the record history of the conduct of the business of as- 
sured with respect to the quantum and value of his goods that are destroyed. 

{[2, 3] When the parties have stipulated for books and inventories as the 
record of said business, the material features of the same may not be established 
by parol evidence. Fidelity-Phoenix Ins. Co. v. Williams, 200 Ala. 678, 77 So. 
156. The requirement in the iron-safe clause of a record of business “excludes 
recourse to parol suggestion, except for the limited purpose of explaining or elu- 
cidating the insured’s bookkeeping method,” system, or entries. To do this there 
must be a substantial compliance with the contract provision. Mississippi Fire 
Ins. Co. v. Perdue, 217 Ala. 293, 116 So. 142, 62 A. L. R..626; London Assur. Corp. 
v. Poole, 212 Ala. 109, 101 So. 831; Penn. Fire Ins. Co. v. Malone, supra. The 
breach of such condition subsequent avoids a policy. Georgia Home Ins. Co. vy. 
Allen, 119 Ala. 436, 24 So. 399. 

[4] The effect of incumbrances that are undisclosed and warranties of title 
were the subjects of consideration in Girard Fire Ins. Co. v. Gunn (Ala. Sup.) 
130 So. 180: Gunn v. Palatine Ins. Co., Ltd., etc., 217 Ala. 89, 114 So. 690: North 
River Fire Ins. Co. v. Waddell, 216 Ala. 55, 112 So. 336, 52 A. L. R. 838. There 
was no error in instructing the jury as was done in the oral charge as to incum- 
brances. Wallis v. Long, 16 Ala. 738. 

Was the system of books kept by appellee a set of books within the meaning 
of the provisions of the policy made the basis of this suit? On June 1, 1928, de- 
fendant issued its policy on plaintiff's stock of merchandise and furniture; its 
destruction by fire was of date of August 28th. Appellee operated a barber shop 
in said building, and opened a restaurant on August 17th, after revision of the 
rate, made on August Ist, made necessary by inspection of the premises. Plaintiff 
introduced in evidence certain invoices or statements of accounts with third parties 
with whom he had dealt in the conduct of his business. They are set out in the 
record. He explained his method of taking the invoice required and of book- 
keeping, as follows: 

“When I took out the policy with the National Ben Franklin Fire Insurance 
Company, I took an invoice of the merchandise and stuff within 30 days. I made 
an inventory when I first took the insurance, as soon as I got my policy, the first 
day after I got my policy. * * * At the time I made this inventory, I did not put 
it in the book right there, no sir, not then. I did this here (indicating). This 
was put in the book right then. That is the inventory of my fixtures right there 
That was taken that very day. From that day on, I was having invoices coming 
in of merchandise I had bought. I carried most of the invoices to the house as 
they came in; a few were misplaced. That was all I got between the time I took 
out the policy and the time of the fire. There may be one or two lost. As to how 
I kept record of sales, I just put it down on a piece of paper and carried it to 
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the house, entered it in the book introduced in evidence here. * * * I made the 
inventory, I called it out to Franklin-and he put it down. I know it was correct 
and the figures were properly put down. I saw them as they were put down. I 
was counting the stuff on the shelves, of course, while I watched him put it down. 
The value of the merchandise in the store there at that time as shown by these 
figures was right around $2500.00. These figures here are correct. * * * This 
inventory that I took on the first day of June was immediately after I took out 
the policy of insurance. After that date, I sold merchandise and bought mer- 
chandise for the store. These two invoices are for stuff and merchandise I ac- 
quired from June Ist up to the date of the fire. A few got misplaced. With 
the exception of a few, these constitute all of the invoices of merchandise that 
I purchased from June 1, 1928, up to August 28, 1928. Some of them got lost. 
I don’t know exactly how many. On the day of fire, I saw the merchandise and 
feed stuff I had in my store and on the shelves, and the fixtures. Looking at this 
book here, I state to the court and the jury that I sold on June 1, 1928, $8.15; on 
June 2d, $16.40; on June 4, $7.65; on June 5th, $9.25; on June 6th, $11.30; on June 
7th, $10.05; June 8th, $9.70; June 9th, $15.25.” 


Witness testified that the sales were copied from slips of paper which he 
carried to his home from day to day and placed in a tin box kept for that purpose. 
The inventory was in evidence. Witness said of his business method and system 
of bookkeeping: 

“After I took out the insurance policy before the fire burned me out, I sold 
stuff out of my stock. When I bought the stuff, the creditors or the firms from 
whom I bought it sent me statements. I didn’t put these statements on the book. 
I had a tin box at the house, kept them in the chifforobe. * * * I can’t tell by look- 
ing at these invoices just how much goods I bought during that entire period from 
June Ist until August 28th. These invoices were not put on a book or kept on 
a ledger account. I didn’t keep any accounts upon the ledger. This bunch of 
invoices here are the only ones that I kept showing the account of the stuff that 
I bought. That is correct. * * * That box is at home. I did not keep them in an 
iron safe. I had them there in that tin box in the dwelling house. That was 300 
yards away. * * * In addition to the invoices and the book marked plaintiff’s ex- 
hibit A-1, I kept my tickets in there, I mean my charge tickets, the tickets I kept 
my sales on. * * * Each night I took the tickets to the house. I carried the in- 
voices to the house, each night I received them. I kept the McCaskey register 
at the store. * * * I didn’t use the McCaskey tickets for the cash tickets. I had 
one of these little books there, when I counted it up, I wrote down how much it 
was; when I carried it to the house, tore it up. When I took the tickets out, I 
just wrote up the amount on a little slip and left the tickets at the store. In 
other words, I would have as many as half a dozen tickets at the end of the dav. 
As to what I did with the charge tickets or the tickets I took this total off of, 
I kept them at the house in the box. * * * I had a cash register that ¥ looked 
at—the cash register every night. I didn’t keep any tickets, I just looked at the 
cash register. I kept every amount. I am talking about cash. I looked at the 
cash register, got the money out, put it down on a piece of paper, put the total 
of the cash register on a piece of paper and tore the little strip off, and that repre- 
sented all that day’s sales. I took the tickets to the house, kept them at the house 
in a box until I drawed it off and put it on there. I had to consult the cash 
register to see how much was taken in that day. * * * Each night I would go to 
the cash register and count up my totals. Then I tear off that slip, take the slip 
to my house and keep it until, and enter it on the book when this man came around. 
That is the record I kept. I did not keep any other tickets. I don’t know the 
exact amount of credit sales after that time. My McCaskey register showed that 
definitely. I carried on business by that means from the time I took out the 
policy, and some of the accounts I had not collected I carried on the register. 
\Whenever a new customer would come in and wanted to buy anything on credit, 
I simply made a little ticket for it and put it on the McCaskey register. * * * 
Looking at page 3, beginning August Ist and ending August 28th, total $382.65. 
I don’t know how much of that represents goods sold out of my stock, how much 
goods sold out of my restaurant and how much sold in my barber shop. I could 
add up all together what I got there in goods that I sold at retail beginning June 
Ist and ending August 28th. * * * As to how much I sold all together, I got it 
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down here, I can add it up. I am positive that represents only cash sales. Be- 
ginning on June Ist and ending on August 28th, that represents cash sales from 
the barber shop, from the store and from the restaurant. That is all the cash I 
took in from all three of them. That is what these three pages represent. As 
to whether they are all mixed up together, I said a little while ago sometimes a 
little barber money came in, sometimes it wouldn’t. It all belonged to me and 
I wasn’t so particular about it. I have a family composed of wife and one child, 
I got the goods I lived on out of the store. When my wife wanted anything for 
the table, she went down to the store and got it. I made no notation of it. [ 
don’t know how much I took out of stock from June Ist until August 28th, about 
30 dollars a month. I didn’t keep any books at all on the amount that my family 
used. * * * Everything I sold out of the store I put it in the cash register when 
I sold it. If anybody came ‘in with some butter, I would generally take the money 
out of my pocket to pay for it. If I needed it, I took it out of the cash register. 
When I took these cash register tickets to the house, I took a corresponding amount 
of money along with me. I hardly ever paid anything out of the cash register\ 
I- had money in my pocket I took in from the barber shop to buy a little butter 
and milk. I have taken money out of the cash register. I kept no particular 
account of that. I always just looked at it every night and put it down. * * * 
I testified a while ago that the invoices are the only record that I kept of the, 
purchases of the store. As to these invoices that you read off to me being the 
only record I kept, I didn’t make any entries of these invoices but I got all of the 
invoices. I testified on direct examination that these were not all the invoices. I 
don’t know how many of them are lost; I couldn’t estimate that. I don’t know 
how they got lost when I kept them in that little iron box. I lost a few of them 
going back and forth to the house carrying them in my book. I don’t know how 
many I lost but those I lost I didn’t keep in an iron box.” 
The invoices were introduced in evidence. 


[5] The foregoing excerpts from plaintiff's evidence indicated his method or 
system. We think it is shown with reasonable certainty by these records kept 
of assured’s business transactions, including purchases, cash and credit sales, that 
there was no reversible error in charging the jury as to these features of the case. 

The opinion evidence as to the value of the stock of goods at the time of 
the fire was not for the purpose of supplementing plaintiff’s records, but for prov- 
ing his loss and the amount of liability in making out his prima facie case and 
in going forward with his evidence. 

[6, 7] The mortgagee had the right to release his mortgage lien on the stock 
of merchandise and fixtures that was inadvertently or erroneously inserted in the 
mortgage. Such an instrument would have been reformed in equity had not 
the parties agreed to the release and sale in question. The plaintiff testified that 
he had a mortgage drawn and sent to Mr. Gwin, the mortgagee; and the latter 
came to him and said he did not want the groceries and fixtures in the mortgage; 
that it was not intended for them to be put in there; that “all he wanted was a 
mortgage on the place” specifically described; that if the mortgage was made to 
embrace the “fixtures, groceries and stuff that way, I (plaintiff) couldn’t sell them, 
so he said he would just leave that out,” aid told plaintiff to sell the “stock of 
merchandise,” and he did so sell. Abbeville Live Stock Co. v. Walden, 209 Ala. 
315, 96 So. 237; Wallis v. Long, supra. The mortgagee testified that he released 
the stock of merchandise and fixtures described in the mortgage a few weeks after 
the same was given; that the mortgagor sold, in due course, from the stock of 
merchandise embraced in said mortgage; that no additional consideration was paid 
for the release, and that it was a “verbal contract between” or understanding of 
the parties that entered into acceptance of the mortgage by the mortgagor; that 
he later gave a written showing of the release. The jury may infer from the 
evidence, and indeed that is the natural inference, that the release per agreement 
of the parties was consummated long before the issuance of the insurance affect- 
ed the delivery and acceptance of the mortgage. It therefore entered into the 
statement of fact of mortgage vel non and misrepresentations that affected the 
risk. In this respect the instant case is different from Security Ins. Co. v. Laird, 
182 Ala. 121, 62 So. 182, where the question of a changed status or release was 
after the insurance was issued. North River Ins. Co. v. Waddell, supra. 


When the whole of the oral charge is considered on the question of the chattel 
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mortgage to be given, and as delivered and accepted, and its release, there was no 
error in the instructions given to which exception was reserved. 

[8] There was no error committed in the cross-examination of witness Gwin. 
It shed material light upon the true intent of the parties to the mortgage at the 
time the same was given and long antedating the hacia and on which they had 
consistently acted. 

[9] It was proper to show by witness Mize, defendant’s agent who issued and 
delivered the policy, that he knew and visited or inspected the premises, and was 
informed of its ‘use and nature and the extent of its use for cooking. It also: 
tended to explain the condition under which the policy was issued and the rate 
charge thereafter increased. Southern States Fire Ins. Co. v. Kronenberg, 199 
Ala. 164, 74 So. 63. 

[10] We advert to plaintiff's testimony to say that on authority of Aetna 
Insurance Company v. Fitze, 34 Tex. Civ. App. 214, 217, 78 S. W. 370, we hold, 
in the absence of evidence of fraud, that the mere taking from stock of merchan- 
dise by the owner for his family support is not a violation of the clause of the 
policy in question for keeping of books. See, also, Pouns v. Citizens’ Fire Ins. 
Co., 144 La. 497, 80 So. 672. The case of Commonwealth Underwriters’ Agency 
of Republic Ins. Co. of Texas v. Lawrence Grocery Co. (Tex. Civ. App.) 244 S$ 
W. 200, is based on special policy provisions as to what complete record of busi- 
ness transacted that covered all property that shall go into the premises, and of 
all property taken from the stock whether by the assured or others, even though 
not technically purchases or technically sales. So are not the terms of the policy 
before us. See 3 Cooley’s (2d Ed.) p. 2826. 

There was no error in refusing the general affirmative instruction requested 
by defendant. 

Affirmed. 

Anderson, C. J., and Sayre and Brown, JJ., concur. 


INSURANCE CO. OF NORTH AMERICA vy. MILES. 5 Div. 60. 
Supreme Court of Alabama. Jan. 15, 1931. 


132 Southern Reporter 27. 
1. INSURANCE. 


Records, kept and exhibited on demand under iron safe clause in fire policy, 
must give reasonably correct history of insured’s business, unaided by parol evi- 
dence except as regards bookkeeping system 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

2. INSURANCE 

Evidence showed that insured failed to keep and produce books and yearly 
inventories, required by iron safe clause in fire policy, precluding recovery for 
loss. 

Evidence showed that fire in 1929 destroyed 1928 inventory, together 
with invoices, ledger, and other records which insured had neglected to 
put in iron safe kept by him, as required by policy involved. 

(For other cases, see Insurance, Dec. Dig. § 665[3}.) 

Appeal from Circuit Court, Tallapoosa County; S. L. Brewer, Judge. 

Action on a policy of fire insurance by Emanuel Miles against the Insurance 


Company of North America. From a judgment for plaintiff, defendant appeals. 
Reversed and remanded. 


Coleman, Coleman, Spain & Stewart, of Birmingham, for appellant. 

J. W. Strother, of Dadeville, and J. Sanford Mullins, of Alexander City, 
for appellee. 

Tuomas, J. 

The suit is upon a policy of fire insurance on stock of merchandise. 

Plaintiff’s cause of action is stated in one count in Code form that claims 
damages for the breach of the conditions of a fire insurance policy. Appellant’s 
defenses are set up in six pleas—the general issue, and special pleas to be in- 
1 
dicated. 


The pleas allege that the appellee did not take itemized inventories of 
stock on hand, as required by the terms of the policy; did not produce the in- 
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ventories required by the provisions of the insurance contract for the inspection 
of the defendant; did not keep a set of books which plainly present a complete 
record of the business transacted, including purchases, sales, and shipments for 
cash and credit, from the date of the inventory, as provided in the iron safe 
clause of the policy; that appellee failed to produce the books and inventories, 
as required by the iron safe warranty of the policy, for the inspection of ap- 
pellant; did not keep his books and inventories, as required by the terms of the 
policy, secured or located in the fireproof safe at night and at all times when 
the building mentioned in the policy sued con was not actually open for business, 
and did not keep same in a place not exposed to fire which would destroy the 
building; that the assured knowingly falsely swore, in a written proof of loss, 
that the stock of merchandise as destroyed by fire was, to wit, a sum more than 
the actual value of the stock as destroyed. 

It should be stated generally that appellee operated a general store at 
Dadeville, Ala.; had $17,000 of fire insurance on his stock of merchandise which 
was destroyed by fire about 1 a. m. on the morning of May 28, 1929, and that 
a proof of loss was prepared and mailed to the company on June 1, 1929; that 
he kept a fireproof safe in which a part of his records required to be kept were 
placed on the night of the fire and thereby preserved; that the fire destroyed 
everything in the store; in January before the fire business had dropped off, 
and appellee had cut his help or number of employees; that then there were a 
large number and amounts of judgments against him, and he was being pushed 
by creditors. As to this plaintiff testified: 

“T had been getting behind with my store account, perhaps a vear and a 
half, and there was a great number of judgments against me, and most of the 
payments that I was making all this time were being paid through lawyers who 
had claims against me, and I had an-expensive family. My family lived out of 
the store. * * * I don’t know how many thousands of judgments were outstand- 
ing against me when this fire took place, I don’t know the exact amount.” 


Three days before the fire, plaintiff had put on a “Wonder Working, Trade 
Compelling Bargain Carnival,’ and during the three days which the sale was 
conducted he sold $534.85 worth of merchandise, and paid the salesman who put 
on the sale $205 of that amount for his services. 


Mr. Miles produced an inventory for 1929. It is exhibited in the record. 
What purported to be a record of sales for 1927, 1928, and 1929 is likewise ex- 
hibited. He produced what purported to be a record of merchandise purchased 
in the years 1927, 1928, and 1929, and this is shown as an exhibit; and also pro- 
duced a number of loose sheets or itemized lists which he claimed to have been 
the basis of the 1929 inventory; and these are likewise exhibited in the record. 
Some invoices for the year 1929 were produced which are shown in the evidence. 
Plaintiff testified that he had made an inventory in 1928, but that this was lett 
out of the safe and burned; that he kept a ledger that was likewise left out 
of the safe and destroyed; that most of his invoices were left out of the safe 
and destroyed by the fire; and that his record of cash sales was that of the 
total amount of cash taken in for any particular day, which included both the 
amount received from cash sales and the amount collected on outstanding credit 
accounts of the cash and credit business he did. 


[1] The foregoing pleas alleged failure of compliance with the iron safe 
clause. The decisions define the contract duties in this respect, and need not be 
repeated. Pennsylvania Fire Ins. Co. v. Malone, 217 Ala. 168, 172, 115 So. 156, 
56 A. L. R. 1075; Hanover Fire Ins. Co. v. Wood, 213 Ala. 134, 104 So. 224, 39 
A. L. R. 1436; Day v. Home Insurance Co., 177 Ala. 600, 58 So. 549, 40 L. R. A. 
(N. S.) 652; Insurance Co. of North America v. Williams, 200 Ala. 681, 77 So. 
159; Home Ins. Co. of New York v. Williams (C. C. A.) 237 F. 171; Georgia 
Home Ins. Co. v. Allen, 128 Ala. 451, 30 So. 537. The records kept and exhibited 
on demand, per the contract agreement, must be sufficient in themselves to give 
a reasonably and substantially correct history of assured’s business to the date 
of destruction, unaided by parol evidence otherwise than to indicate the system 
of bookkeeping employed by assured. Insurance Co. of North America v. Will- 
iams; Hanover Fire Ins. Co. v. Wood, supra. And failure as to this is a breach 
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of the promissory warranty of the policy, which will prevent recovery, by reason 
of failure to keep books and to produce inventories required, yearly and the 
last preceding inventory as required by the terms of the policy. Pennsylvania 
Fire Ins. Co. v. Malone, supra. 

[2] The plaintiff brought into court what he said were “all the books (he) 
I (had) have ever produced,” and testified that his “ledger got burned up”; 
it was “outside the safe” in plaintiff’s “office at the central part of the store.” 
He further testified as follows: 

“There are quite a few of my invoices that are not here. I kept part of 
them in a file, and that file happened to be out of the safe that day. I hada 
small safe to keep most of my valuable papers, and the invoices were lost and 
destroyed. Fire destroyed them. These books I have here are all the books I 
have, my ledger got burned up. It happened to be outside the safe. * * * I 
took an inventory in 1928. It was out of the safe. I just told you I had a small 
safe and kept most of my valuable papers in front, and I left that inventory 
(the 1928 inventory) out, and it burned up. It was taken in the early part of 
the year 1928, after the first of the year. I know I just taken it after the first 
of January. Sometimes I take it between Christmas and New Year’s, some- 
times right after the first, I left that inventory and my ledger and quite a few of 
my invoices out, and they were all destroyed. * * * 

“IT did all my bookkeeping, kept the store account, kept the merchandise 
receipt book, and I didn’t let anybody have anything to do with the work on 
my books. I had other clerks, but that was my private affair. It has been and 
always was ever since I was in business here. * * * My record of cash received 
would show what I collected on my accounts, and what I collected in cash in 
the store. It all went into the day’s sales, and that record (of cash sales) is 
the only record we kept. Mr. Jinks didn’t do a different system of collecting. 
I would make out the bills myself, and hand them to him. My record mark 
Sales 1927-1928 ‘Day Book’ is the record. There is only one book of that. My 
record showing receipts of merchandise that somebody has changed about in 
places is marked ‘Invoices, 1927... That is the record I kept of that. I don’t re- 
member if I kept the freight and express in there, but it wasn’t my ledger. That 
does not mean to say that I had to keep it there. My ledger might have had 
something else that was debited.” 

Testifying further, plaintiff said: 

“T fixed this inventory book right around January the 10th. That item, ac- 
counts good $1,322.21 were open accounts I considered good, and I collected a 
good part of that before the fire. My sales for 1928 were $41,148.57. That in- 
formation as to the $8,421.97 came from the day book and inventory. * * * 
I kept those figures in the safe, and this inventory is copied largely from those 
loose sheets (shown in the record just before the inventory) and I destroyed 
the other part, the paste board. They were strips about 18 inches long that 
come in piece goods. I took some of this inventory myself, I am not sure. * * * 

“T couldn’t tell exactly what part of the inventory I put the shoes in. I took 
the inventory and had them in my office when I was making this list (proof of 
loss). My office was near the middle of the store, and those that were in the 
boxes I put in the list from there. * * * 


“This merchandise accounts show all the merchandise I received, I think, 
and this book showing sales shows my entire receipts of cash. The cash came 
from both cash and credit sales, and these papers (the memoranda shown be- 
fore the inventory) are all the record of inventory that I have other than the 
inventory itself.” 

It is indicated by the evidence that plaintiff had failed to substantially com- 
ply with the contract provisions as to keeping and producing inventories as re- 
quired by the contract and our decisions. London Assur. Corp. y. Poole, 212 
Ala. 109, 101 So. 831. 

In some aspects this is a stronger case than that of Pennsylvania Fire Ins. 
Co. v. Malone, supra. Here the prior inventory for 1928 was destroyed by fire 
and was not produced as required by the terms of the policy; the same being 
left out of the iron safe on the night of the fire and was destroyed by fire as 
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per plaintiff's own testimony. Pennsylvania Fire Ins. Co. v. Malone, 217 Ala. 
168, 115 So. 156, 56 A. L. R. 1075. 

The affirmative charges requested should have been given. 

Reversed and remanded. 

Anderson, C. J., and Sayre and Brown, JJ., concur. 


EQUITABLE FIRE & MARINE INS. CO. v. DUNHAM, 
Insurance Commissioner. 
Supreme Court of Errors of Connecticuit. Jan. 13, 1931. 
152 Atlantic Reporter 895. 
INSURANCE. 

Rhode Island fire insurance company shield required to pay premium tax on 
Connecticut business without deduction for reinsurance premiums paid Connec- 
ticut corporation (Gen. St. 1918, § 1344, and § 1345 as amended by Pub. Acts 
1927, c. 19, § 1; Gen. Laws R. I. c. 37, § 6, as amended by Pub. Laws R. I. 1926, 
c. 809). 

Under Gen. St. 1918, § 1344, providing that foreign insurance com- 
panies doing business in Connecticut shall pay same taxes in Connec- 
ticut as are imposed by other states on insurance companies organized 
under Connecticut laws, Rhode Island fire insurance corporation was 
taxable on total premiums on Connecticut business, because, under Gen. 
Laws R. I. c. 37, § 6, as amended by Pub. Laws R. I. 1926, c. 809, re- 
insurance premiums are deductible only if it is shown to insurance 
commissioner’s satisfaction that tax on reinsurance premiums will be 
paid in full by reinsuring company, and Rhode Island company, having 
reinsured in Connecticut company, did not meet condition, since, under 
Gen. St. 1918, § 1201, as amended by Pub. Acts 1921, c. 209, and Pub. 
Acts 1925, c. 186, Connecticut insurance company does not pay tax on 
insurance premiums received. 


(For other cases, see Insurance, Dec. Dig. § 4.) 


Case reserved from Superior Court, Hartford County. 

Action by the Equitable Fire & Marine Insurance Company against Howard 
P. Dunham, Insurance Commissioner, to recover a tax alleged to have been un- 
lawfully assessed against plaintiff. Case reserved by the superior court for the 
advice of the Supreme Court of Errors. 

Judgment for defendant. 

Argued before Maltbie, C. J., and Haines, Hinman, Banks and Avery, JJ. 

Thomas Hewes and Lucius F. Robinson, both of Hartford, for plaintiff. 

Ernest L. Averill, Deputy Atty. Gen., Bernard A. Kosicki, of Middletown, 
and Benjamin W. Alling, Atty. Gen., for defendant. 


MautsiE, C. J. 


This action comes before us upon a reservation, and the agreed facts are 
as follows: In and before January, 1929, section 1344 of the General Statutes, 
Revision of 1918 (now section 1281 of the General Statutes, Revision of 1930), 
provided that every insurance company incorporated by or organized under 
the laws of another state and admitted to do business in this state, should pay 
the same fees and taxes to the insurance commissioner of this state as are im- 
posed by the other state upon insurance companies incorporated by or organ- 
ized under our laws and transacting business there; and section 1345 of that re- 
vision as amended by Public Acts of 1927, chapter 19, § 1 (now section 1282 of 
the General Statutes, Revision of 1930), provided that each such foreign cor- 
poration should on or before March 1 make a return to the commissioner of 
the gross amount of premiums collected and received by it during the previous 
calendar year on business due in this state. The plaintiff is a corporation char- 
tered by the state of Rhode Island and engaged in a general fire insurance busi- 
ness. On or about January 26, 1929, it made a return as_ required 
under section 1345 as amended, of the premiums collected and received by it on 
business done in this state during the year 1928. From this it appeared that it 
had collected premiums to the amount of $127,775.92, had returned premiums 
to the amount of $12,126.17, and had paid reinsurance premiums to the amount 
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of $82,068.95, leaving as it figured it, a net premium for taxation of $33,580.80; 
and that all reinsurance had been effected with the Phoenix Insurance Company, 
a stock corporation organized under the laws of Connecticut. The statutes of 
Rhode Island then in effect imposed a tax upon every insurance company not 
incorporated by that state but doing business there at the rate of 2 per cent. 
on all gross premiums, premium deposits, and assessments received by it, “after 
deducting all premiums and premium deposits and assessments paid to author- 
ized companies for reinsurance, provided, that it is shown to the satisfaction of 
the insurance commissioner that the tax on such premiums and premium de- 
posits and assessments has or will be paid in full by such reinsuring company.” 
General Laws of Rhode Island, c. 37, § 6, as amended by Public Laws of 1926, 
c. 809. The plaintiff paid the defendant a tax at the rate of 2 per cent. upon 
the net premiums as figured by it. The defendant demanded an additional pay- 
ment of 2 per cent. upon the reinsurance premiums, which the plaintiff finally 
paid under protest. We are asked the following question: (1) Was any tax at 
all lawfully assessable upon the plaintiff? (2) If the answer to question 1 is 
“Yes,” was the amount of gross premiums, less reinsurance premiums paid by 
the plaintiff, the proper basis for determining the tax? (3) If the answer to 
question 1 is “Yes,” and the answer to question 2 is “No,” was it proper for 
the defendant to refuse to allow a credit of paid reinsurance premiums in deter- 
mining the amount of net premiums subject to the tax, and was the resulting 
tax upon the plaintiff properly computed, assessed, and collected? 

It is not necessary for the decision of this case to follow very far the able 
discussion in briefs of counsel as to the nature and effect of retaliatory legisla- 
tion such as that here in question, because the answers to the questions may be 
found in the plain terms of the Rhode Island statute. A Connecticut fire insur- 
ance company doing business in Rhode Island is compelled to pay a 2 per cent. 
tax upon its gross premium income, except that it has a conditional right to 
deduct premiums paid to authorized companies for reinsurance. The condition 
is that the insurance commissioner be shown to his satisfaction that the company 
with which the reinsurance is effected has or will pay in full the tax upon the 
reinsurance premiums paid to it. The plaintiff reinsured in a Connecticut fire 
insurance company which under our statutes does not pay a tax upon insurance 
premiums received by it, but instead one in the nature of a stockholders’ tax 
based upon the fair market value of outstanding stock. General Statutes, Re- 
vision of 1918, § 1201, as amended by Public Acts of 1921, c. 209, and Public 
Acts of 1925, c. 186 (now section 1273 of the General Statutes, Revision of 1930); 
Roberts v. Automobile Ins. Co., 89 Conn. 181, 185, 93 A. 243. The plaintiff can- 
not therefore meet the condition which would justify the deduction of the re- 
insurance premiums. It was not obligated to reinsure in a Connecticut stock 
corporation, and, for example, had it chosen to reinsure in another Rhode Island 
company doing business in this state, upon satisfying the insurance commissioner 
that the latter Had paid or would pay the tax upon the reinsurance premiums, 
the plaintiff would have the right to deduct them. It is in no worse position 
than would be a Connecticut corporation doing business in Rhode Island which 
reinsured in a company which for any reason did not and would not pay the 
tax upon the reinsurance premiums received by it. The plaintiff’s difficulty is 
not that the insurance commissioner has placed upon it a different burden than 
that imposed upon a similar Connecticut company doing business in Rhode 
Island, but that the plaintiff, by reason of the course it has taken, is not in 
fact able to meet the condition justifying the deduction of the reinsurance pre- 
miums. 

We therefore answer questions 1 and 3, “Yes,” and question 2, “No.” 

This being our conclusion, we pass over any question of the right of the 
plaintiff to maintain this action against the defendant as insurance commissioner 
to recover a tax paid to him as an officer of the state, particularly as the point 
was not raised upon the appeal. 

No costs will be taxed in this court to either party. 

All the Judges concurred. 
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GRANITE STATE FIRE INS. CO. v. CARPENTER. No. 20459. 
Court of Appeals of Georgia, Division No. 2. Jan. 19, 1931. 
156 Southeastern Reporter 645. 
INSURANCE. 

Fire policy entitled insurer to 60 days to determine whether it would pay loss 
and additional 60 days after award, in event of appraisement. 

Policy of fire insurance gave contractual right to either party to ap- 
praisement of loss in event of disagreement, and further provided that 
loss should not become payable until 60 days after notice ascertainment, 
estimate, and satisfactory proof of loss has been received by insurer, in- 
cluding an award by appraisers when apparisal has been required. 

(For other cases, see Insurance, Dec. Dig. § 621.) 

2. INSURANCE. 

Under policy entitling insurer to 60 days to pay, award of appraisers’ suit 
within 60 days after award was premature, though policy required suit within 
12 months after fire. 

(For other cases, see Insurance, Dec. Dig. § 621.) 

Error from Superior Court, Richmond County, A. L. Franklin, Judge. 

Suit by Ed Carpenter against the Granite State Fire Insurance Company, 
etc. Judgment for plaintiff, and defendant brings error. 

Reversed. 

W. Inman Curry, of Augusta, and Ryals, Anderson & Anderson, of Macon, 
for plaintiff in error. 

W. D. Lanier, of Harlem, and C. Vernon Elliott, of Augusta, for defendant 
in error. 

Syllabus Opinion by the Court. 

Jenkins, P. J. 

[1,2] 1. A policy of fire insurance giving the contractual right in favor of 
either party to an appraisement of the loss in the event of a disagreement by the 
parties as to the amount of the loss, and further providing that the loss shall not 
become payable “until sixty days after the notice, ascertainment, estimate, and 
satisfactory proof of the loss herein required have been received by this company, 
including an award by appraisers when appraisal has been required,’ contemplates 
that, before suit is instituted, the insurance company shall have sixty days to 
determine whether or not it will pay the loss as claimed by the insured, and that, 
in the event an appraisement is demanded, it shall have an additional sixty days 
after the award made by the appraisers in order to determine whether or not it 
will pay the award thus entered. Accordingly, a suit filed within less than sixty 
days after the return of the appraisers is premature, even though there may be 
a general stipulation in the policy requiring that suits be entered within a period 
of twelve months after the fire. To say that the instant suit, which was in point 
of fact brought within less than sixty days after the award, but within the twelve- 
month contractual period of limitation, is premature, is not intended to set forth 
a precedent that the suit would have been barred if the contractual period of lim- 
itation had expired within less than sixty days after the return of the appraisers. 
Nor are we called upon to determine whether the instant premature suit affords 
a basis for a renewal of the action under the provisions of Civil Code 1910, § 
4381. See, in this connection, Lamb v. Howard, 150 Ga. 12, 102 S. E. 436. See, 
also, Insurance Co. of North America v. Folds, 35 Ga. App. 720 (3), 135 S. E. 
107. 

[3] 2. In the instant case, the petition failed to set forth such an uncondi- 
tional refusal on the part of the insurance company to pay the loss as would amount 
to a waiver of the provisions of the contract dealt with in the foregoing division 
of the syllabus, and since the prematurity of the suit appeared from the face of 
the petition, the court erred in overruling the demurrer interposed on that ground. 

Judgment reversed. 

Stephens and Bell, JJ., concur. 
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SEBRING v. FIDELITY-PHENIX FIRE INS. CO. OF NEW YORK. 
Court of Appeals of New York. Feb. 10, 1931. 
174 Northeastern Reporter 761. 
1. INSURANCE. 

In action on fire policy, rejection of proof that plaintiff, procuring indorse- 
ment of purchaser’s interest, had represented such purchaser in actions against 
insurance companies and on trial for conspiracy to defraud insurance companies, 
and that purchaser had been convicted on that charge, held reversible error. 

The policy provided that it should be void if insured “has con- 
cealed or misrepresented any material fact or circumstance concerning 
this insurance or the subject thereof.” The evidence disclosed that 
several months after taking out the policy, insurance company at plain- 
tiff’s request made indorsement thereon showing title was vested in 
purchaser under land contract, and some six or seven weeks thereafter 
the buildings on the premises were destroyed by fire. The insurance 
company claimed that plaintiff’s failure to disclose the facts known to 
him regarding purchaser’s record when he caused the endorsement to 

be made on the policy constituted a concealment of material facts. 

(For other cases, see Insurance, Dec. Dig. § 655[1].) 

2. INSURANCE. 

Question of materiality of representation or concealment is generally for 
jury in action on policy. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

3. INSURANCE. 

Insured’s concealment of facts is “material concealment,” if underwriter with 
full information would have refused risk. 

(For other cases, see Insurance, Dec. Dig. § 260.) 

4. INSURANCE. 

Undisclosed fact need not be of such nature as to have increased risk to 
constitute “material concealment.” 

(For other cases, see Insurance, Dec. Dig. § 260.) 

5. INSURANCE. 

“Concealment” is designed and intentional withholding of any fact material 
to risk which assured in good faith should communicate to underwriter. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

6. INSURANCE. 

Applicant’s omission to state facts will not avoid policy unless nondis- 
closure is fraudulent. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

7. INSURANCE. 

To constitute “fraud” with respect to concealment of facts in applying for 
policy, there must be suppression in bad faith with intent to mislead insurer. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

8. INSURANCE. 

If applicant knows of circumstances which would influence insurer, good 
faith requires him to disclose such circumstances, though unasked. 

(For other cases, see Insurance, Dec. Dig. § 258.) 


Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by James O. Sebring against the Fidelity-Phenix Fire Insurance 
Company of New York. From a judgment of the Appellate Division (229 App. 
Div. 830, 242 N. Y. S. 850), unanimously affirming a judgment entered upon the 
verdict of a jury in favor of plaintiff, defendant by permission appeals. 

Judgments of Appellate Division and Trial Term reversed, and new trial 
granted. 

W. Earl Costello, of Corning, for appellant. 

James O. Sebring, of Corning, for respondent. 

O’Brien, J. 
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Plaintiff owns a farm in Tioga county situated a few miles from the villag< 
of Owego. He testified that during the year 1921 or 1922 he purchased it for 
the sum of $11,500 and within a year or two improved it by the erection of a 
large barn costing $10,000. In the year 1926 the land with all improvements was 
assessed at $4,800, and defendant’s real estate experts estimated its market 
value in that year at $8,000. Since its purchase by plaintiff, the farm has never 
earned a profit. Not since the barn was built has any stock been kept on the 
farm. The principal produce was hay. Until July, 1926, the buildings were in- 
sured for only $1,600. Some time during that year William H. Hubbard came 
to occupy the farm as a tenant. He had been a farmer in Ontario county and 
had kept a restaurant. Plaintiff, who is an attorney at law, testified that he 
had known Hubbard for years and had represented him in litigation. In July 
the insurance was increased by $2,050, in August by the same amount, and in 
January, 1927, $12,400 more was added. A small proportion of this new insur- 
ance covered household property, farm produce, and machines. Plaintiff testi- 
fied that in March, 1927, he entered into a written contract of sale to Hubbard. 
On April 4, 1927, defendant, at plaintiff’s request, made the following indorse- 
ment on its policy: “Title to property insured under the policy is now vested 
in James O. Sebring, owner and William H. Hubbard, purchaser under land 
contract as interest may appear.” On the night of May 23, 1927, fire destroyed 
the farm house, the large barn, the toolhouse, and the woodhouse. In the proof 
of loss prepared by plaintiff and Hubbard the origin of the fire is stated to be 
lightning. There is no competent evidence in behalf of plaintiff that lightning 
had occurred in the vicinity of the farm on the night of the fire, but for de- 

fendant two witnesses testified that there was no lightning. One year later, 
Hubbard assigned to plaintiff all his right in and to the loss under the policy. 
He was present at the trial but did not testify. The jury rendered a verdict in 
plaintiff's favor for $3,950. The judgment has been unanimously affirmed and 
leave to appeal to his court granted by the Appellate Division. 

[1] The standard form policy includes this provision: “Fraud, misrepre- 
sentation, etc. This entire policy shall be void if the insured has concealed or 
misrepresented any material ‘fact or circumstance concerning this insurance or 
the subject thereof.” In its pleading, as well as at the trial by exceptions, and 
in this court, defendant raised the point that plaintiff's failure to disclose the 
facts known to him in respect to Hubbard’s record, when he caused the indorse- 
ment to be made on the policy in April, 1927, constitutes a concealment of ma- 
terial facts and voided the policy. It offered to prove that plaintiff, as attorney, 
had represented Hubbard in various actions against insurance companies in- 
volving insurance losses, that Hubbard had been convicted in Pennsylvania of 
conspiracy to defraud insurance companies, and that plaintiff had defended him 
on his trial for that crime. Objections to the questions were sustained and the 
exemplified copy of the record of conviction was excluded. We think rever- 
sible error was thereby committed. Defendant was entitled to prove, if it 
could, that the facts relating to Hubbard were material, that they were con- 
cealed, and that the concealment was fraudulent. 


[2-4] The question of the materiality of a representation or concealment is 
ordinarily for the jury. Penn Mut. Life Ins. Co. v. Mechanics’ Savings Bank 
& Trust Co. (C. C. A.) 72 F. 413, 38 L. R. A. 33. The usual test relates to the 
effect which knowledge of the fact would have on the making of the contract. 
That test is complete if such knowledge would influence the parties in making 
it. If the underwriter, with full information, would have refused to accept the 
risk, then the concealment is material. The undisclosed fact need not be of 
such a nature as to have increased the risk or contributed to any loss or dam- 
age. Vance on Insurance (2d Ed.) p. 347; Jefferson Ins. Co. v. Gotheal, 7 
Wend. 72, 22 Am. Dec. 567. The fact that an owner had placed upon premises, 
about to become the subject of an insurance contract, a pyromaniac or even a 
sane person whose chief activity consisted in the commission of arson for the 
purpose of collecting insurance, would present such a perfect illustration of 
materiality that no jury could fail to recognize it. In a lessor degree, the occu- 
pation of the premises by one who had been convicted of such an offense only 
on a single occasion would constitute sufficient evidence for the consideration 
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of a jury and might form a solid basis for a verdict holding that concealment of 
that fact is material. As far as materiality is concerned, no different principle 
exists in marine, fire, and life insurance. 


[5-8] Duty to disclose a material fact manifestly is not the same thing as 
materiality itself. Concealment is the designed and intentional withholding of 
any fact material to the risk which the assured in honesty and good faith 
ought to communicate to the underwriter. Daniels v. Hudson River Fire Ins. 
Co., 12 Cush. (Mass.) 416, 425, 59 Am. Dec. 192. A fact may be material, yet, 
under certain circumstances, courts have held that no obligation rests upon 
the assured voluntarily to reveal it. Some conditions may be so patent that 
they can be recognized without inquiry. Information relating to many can be 
readily ascertained from inspection or from persons other than the applicant. 
If fraud be absent, the assured may remain silent in respect to many matters 
concerning which the underwriter fails to question him. These are the rules 
so frequently enforced in actions in which fire and life policies are involved. 
In this state they do not govern marine risks, for here as well as in England 
the rule of utmost good faith in that kind of insurance has been applied. The 
English coyrts have extended that doctrine into all branches of insurance. De- 
cisions in our state and federal courts have not carried it so far, but even in 
cases construing life and fire policies the rule has been formulated which re- 
quires good faith and fair dealing by both insurer and insured. Mutual Life 
Ins. Co. of New York v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 60 L. Ed. 
1202. Unless nondisclosure of a fact, concerning which he has not been asked, 
be fraudulent, the applicant’s omission to state it will not avoid a fire or life 
policy. Valton v. National Fund Life Assur. Co., 20 N. Y. 32; Smith v. Coun- 
tryman, 30 N. Y. 655, 671; Mallory v. Travelers’ Ins. Co., 47 N. Y. 52, 7 Am. 
Rep. 410; Browning v. Home Ins. Co., 71 N. Y. 508, 27 Am. Rep. 86. If 
fraudulent intent be present, of course, the opposite result will follow. In order 
to constitute fraud, there must be suppression in bad faith with intent to mis- 
lead the insurer. Penn Mut. Life Ins. Co. v. Mechanics’ Savings Bank & Trust 
Co. (C. C. A.) 72 F. 413, 38 L. R. A: 33. There must be a willful intent to de- 
fraud, and not a mere mistake or oversight. Collins v. lowa Mfrs. Ins. Co., 184 
Iowa, 747, 753, 169 N. W. 199. If the applicant is aware of the existence of 
some circumstance which he knows would influence the insurer in acting upon 
his application, good faith requires him to disclose that circumstance, though 
unasked. Vance on Insurance (2d Ed.) p. 343. An early decision in this state 
(New York Bowery Fire Ins. Co. v. New York Fire Ins. Co., 17 Wend. 359) 
closely approaches the principle of the case now before us. There an insurer 
had executed a contract of fire insurance with an individual who, as it was later 
informed by an officer of another fire insurance company, possessed a bad char- 
acter, had previously been insured by other companies, had twice been burned 
out, was in bad repute with underwriters, and would not be insured by in- 
formant’s company. With such information in its possession and without dis- 
closure, the insurer shortly thereafter effected a contract of reinsurance with 
another company. The court held that the duty existed to disclose this infor- 
mation and failure to do so rendered void the policy of reinsurance. Amper- 
sand Hotel Co. v. Home Ins. Co., 198 N. Y. 495, 91 N. E. 1099, 28 L. R. A. (N. 
S.) 218, 19 Ann. Cas. 839, decided by a bare majority of this court, deals with 
issues different from the one before us. There one of the questions was 
whether an uncompleted conspiracy to burn, which had been entered into sub- 
sequent to the writing of the policy, constituted fraud within the meaning of 
that contract. The majority held that the contract was unaffected, the subject 
of the insurance remained the same, and no liability of the insurer was increased. 
Another issue related to the question whether the hazard had been increased 
by the formation of the conspiracy, and again the majority held that, in the 
absence of some overt act, there was no increase of hazard. In this case is 
involved the question whether plaintiff's failure to disclose important events 
alleged to have occurred in Hubbard’s career previous to the execution of the 
amended contract affected the making of that contract and whether his reti- 
cence on that subject resulted from a fraudulent intent to induce the making 
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of a contract from which defendant, in the exercise of ordinary business pru- 
dence, would have remained aloof. 
The judgment of the Appellate Division and that of the Trial Term should 
be reversed, and a new trial granted with costs to abide the event. 
Cardozo, C. J., and Pound, Crane, Lehman, and Hubbs, JJ., concur. 
Kellogg, J., not sitting. 
Judgments reversed, etc. 


SCUTELLA v. COUNTY FIRE INS. CO. OF PHILADELPHIA. 


Supreme Court, Appellate Division, Fourth Department. Jan. 7, 1931. 
247 New York Supplement 689 
2. INSURANCE. 


Policy running to husband and wife as “tenants by entireties” insures com- 
bined interest, giving rise to single joint cause of action. 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 
5. INSURANCE. 


On death. of husband or wife holding property by entireties, claim on policy 
for fire loss vests in survivor. 


(For other cases, see Insurance, Dec. Dig. 580[1].) 


Appeal from Special Term, Cattaraugus County. 

Action by Joseph Scutella against the County Fire Insurance Company of 
Philadelphia. Following plaintiff's death, an order was made directing the sub- 
stitution of plaintiff's wife, Katherine Scutella, as administratrix, and further 
directing that she might be brought in individually as a party plaintiff and serve 
an amended or supplemental complaint, and defendant appeals. 

Affirmed. 

Argued before Sears, P. J., and Crouch, Taylor, Edgcomb, and Thompson, JJ. 

Shire & Jellinek, of Buffalo (James M. H. Wallace and Joseph Swart, both 
of Buffalo, of counsel), for appellant. 

Henry P. Nevins, of Olean, for respondent. 

Croucu, J. 

On August 27, 1924, Joseph Scutella and Katherine Scutella, husband and 
wife, owned certain premises as tenants by the entirety. Defendant on that day 
issued a policy of fire insurance covering a dwelling house thereon. The policy 
ran to Joseph individually as owner. On February 12, 1926, the house burned 
Thereafter this action was commenced to recover the amount of the loss. The 
answer, served on or about July 21, 1926, alleged, among other things, a breach 
of the conditions which voided the policy (a) if the building insured was on 
ground not owned by the insured in fee simple; (b) if any change other than 
by death take place in the interest, title, or possession of the subject of insurance. 
Joseph died September 14, 1927, while the action was pending. Upon defendant's 
motion, an order was made September 24, 1928, requiring the action to be revived 
and continued by Katherine, as administratrix, within twenty days, otherwise to 
be deemed abated. No notice of the motion was given to Katherine, nor did the 
order conform to section 88, Civil Practice Act. Thereafter, upon a motion by 
Katherine in November, 1928, the court at a Special Term held in April, 1930, made 
an order vacating the order of September 24, 1928; directing the substitution of 
Katherine as administratrix as plaintiff, and further directing that Katherine in- 
dividually might be brought in as a party plaintiff and that she might serve “an 
amended or supplemental complaint,’ copy of which was annexed to the moving 
papers. The appeal is from that order. 

So much of the order appealed from as vacates the order of September 24, 
1928, may be affirmed without discussion. 


The remaining question is not so easily disposed of. The proposed complaint 
alleges that Joseph and Katherine owned the premises as tenants by the entireties; 
that the agents of defendant were notified of such title at the time the policy 
was issued; that, by the inadvertence and mistake of the agents, the policy was 
issued to Joseph individually instead of to Joseph and Katherine “as tenants by the 
entireties ’’; that Joseph and Katherine were Italians and “were not familiar with 
the reading of the English language and never discovered the mistake in the isu- 
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ing of the policy until after the loss by fire.” Judgment is prayed that the policy 
be reformed so as to run to Joseph and Katherine “as tenants by the entireties,” 
and that, as so reformed, Katherine, “individually and as administratrix,” recover 
the amount of the loss. 

The policy provided that “no suit or action on this policy for the recovery of 
any claim shall be sustainable in any Court of law or equity * * * unless commenced. 
within twelve months after the fire.” 

The objection of defendant relates only to the bringing in of Katherine in- 
dividually; the contention being that the limitation is a bar to any individual 
claim by her, and hence that the court does a vain thing in making her a party 
plaintiff. There is no objection, based on the limitation, to reviving and continu- 
ing the action in the name of Katherine as administratrix, nor to the amendment 
of the complaint looking to the reformation of the policy. 

[1] For present purposes the allegations of the proposed new complaint may 
be taken as true. We may approach the question of the rights of the parties 
by assuming that the policy ran to Joseph and Katherine “as tenants by the en- 
tireties.’ Upon that assumption, was the defendant’s contract one which insured 
the individual interest of Joseph and the individual interest of Katherine as two 
separate and distinct matters, so that each in the event of loss, had a separate 
and distinct cause of action; or was it one which insured as an entity the com- 
bined and joint interest of both together, giving rise, in the event of loss, to a 
single cause of action vesting jointly? If it was the former, Katherine’s cause 
of action seems to be barred by the twelve months’ limitation clause in the policy. 
Compare Harvey v. Cherry, 76 N. Y. 436, 443; Matter of Goodrich v. Village of 
Otego, 216 N. Y. 112, 110 N. E. 162. Under’ such circumstances, the court will 
not add or substitute new parties. Sapone v. New York Cent. & H. R. R. Co., 130 
Misc. Rep. 755, 225 N. Y. S. 211. : 

[2-4] If, however, the latter was the contract, then the non-joinder of Kath- 
erine in the action timely brought by Joseph was merely a defect of parties plain- 
tiff, which might be remedied at any stage. Civil Practice Act §§ 192, 193, subd. 
3. And permission to serve a supplemental complaint alleging material facts un- 
known when the former pleading was made or occurring thereafter could properly 
be made, even though additional relief by way of reformation was asked. Eighmie 
v. Taylor, 39 Hun., 366; Devo v. Morss, 144 N. Y. 216, 39 N. E. 81. 

We are disposed to think that the contract, reformed as proposed, insured as 
an entity the combined and joint interests of Joseph and Katherine. While in 
this state there is no such thing as an estate by the entirety in personal property, 
there may be a joint ownership analogous thereto, at least so far . survivorship 
is concerned. Overheiser v. Lackey, 207 N. Y. 229, 236, 100 N. E. 738, Am. Cas. 
1914C, 229; Matter of Blumenthal’s Estate, 236 N. Y. 448, 453, 141 N. E. 911. 30 
A, LL. -R. Sil. 

[5] The description of the insured in the reformed policy—“as tenants by 
the entireties’—may we think be taken as evidencing an understading between 
all parties to the policy that the husband and wife were to be jointly interested 
in any proceeds and hence in any right of action to recover them. After loss and 
pending payment or recovery, the death of either party would vest the entire! 
claim in the survivor, except possibly as to one-half the usufruct between the 
date of loss and the date of death. The order should be affirmed, with $10 costs 
and disbursements. 

Order affirmed, with $10 costs and disbursements. All concur. 


CARUSONE v. AMERICAN COLONY INS. CO. 
Supreme Court, Schenectady County. Dec. 27, 1930. 
247 New York Supplement 738. 
INSURANCE. 
Insurance company’s local agent held without authority to waive fire policy 
requirement respecting proofs of loss. 

Local agent was without authority to waive requirement for furnish- 
ing proofs of loss within 60 days after fire because his business 1s to coun- 
tersign and issue policies and collect premiums thereon, and it is no part 
of his duty to adjust losses. Furthermore, policies contained clause that 
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local agent may not bind company by waiver, except in writing attached to 

policy. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

2. INSURANCE. 

Insurance company through local agent was not bound to advise insured re- 
specting fire policy requirements of furnishing proofs of loss or aid him in filing 
proofs. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 


Action by Clemente Carusone against the American Colony Insurance Com- 
pany to recover loss sustained on a fire insurance policy. 

Judgment for defendant dismissing the complaint. 

Edward L. O’Donnell, of Utica, for plaintiff. 

Morris Marshall Cohn, of Schenectady, for defendant. 

Ropcers, J. 

[1] The only questions are: Did the local agent, who wrote the policy, have 
such authority that his acts and oral declarations to the insured make out a waiv- 
er on the principle of estoppel of the provision in the policy requiring proofs of 
loss to be filed within sixty days from the time of the fire, and, if he had such 
authority, did his acts and statements amount to a waiver? 

The answer to the first question in the negative makes unnecessary the deter- 
mination of the second question. 

In Quinlan v. Providence Washington Ins. Co., 133 N. Y. 356, 364, 31 N. E. 
31, 33, 28 Am. St. Rep. 645, the local agent informed the insured that “he need 
take no further steps towards giving notice or securing proofs of loss.” 

The court says: 

“The agent of an insurance company possesses such powers, and such powers 
only, as have been conferred verbally or by the instrument of authorization, or 
such as third persons have a right to assume that he possesses. * * * 

“The limitations upon the authority of Kelsey were written upon the face of 
the policy. It declared that ‘no officer, agent, or representative’ of the company 
should have power to waive any provision or condition. * * * 

“Tt is immaterial whether the plaintiff read the policy or not, or that he had 
no actual knowledge of the conditions or of the limitations of the power of Kelsey. 
The conditions and limitations were a part of the contract, and he was bound to 
take notice of them, and is not excused upon the plea that he omitted to acquaint 
himself with the provisions of the policy.” 

In East oe Garage v. New Brunswick Fire Ins. Co., 198 App. Div. 408, 
410, 190 N. Y. S. 634, 635, where there was a provision in the policy that no repre- 
sentative of a company had power to waive any of the terms of the policy, un- 
less such waiver was written upon or attached thereto, the court said: “It is 
well established by authority that under it an agent may not effect a waiver un- 
less it is written upon or attached to the policy as therein provided.” 

In Hessler v. North River Ins. Co. of City of New York, 211 App. Div. 595, 
598, 207 N. Y. S. 529, 533, the court recognizes the rule that a local agent is with- 
out authority to waive the due filing of proofs of loss in the following language: 
“A local agent with authority to issue policies has no power to bind the company 
by waiver or estoppel a. a loss. Sinincrope v. Hartford Fire Ins. Co., 207 
App. Div. 114, 201 N. 3.615.” 

In the Hessler foe it was claimed, not only that the local agent made the 
waiver, but that his statements, upon which the waiver were found, were called to 
the attention of the special agent and reiterated by him. Inasmuch as it did not ap- 
pear that the special agent’s authority was limited, the court held he had the 
right to rely upon his apparent authority. 

Under these authorities, it must be held that the local agent had no power 
to waive the requirement regarding proofs of loss. 

Plaintiff's counsel cites certain authorities dealing with the question of waiver 
by the local agent at the time the policies were issued, or in connection with the 
payment of premiums. .It is the business of the local agent to countersign and 
issue policies and collect the premiums thereon. It is no part of his duty to 
adjust losses. In regard to the former acts, therefore, the courts have held that 
the company was bound by acts of the local agent within the scope of his authority; 
namely, within the scope of countersigning, issuing, and delivering policies and 
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collecting premiums thereon. But no authority is cited that a local agent is au- 
thorized to waive a requirement of the policy in reference to proofs of loss. More- 
over, the authorities cited by the plaintiff largely deal with policies wherein there 
is no express limitation upon the local agent’s authority. Since the policies have 
contained a clause that the local agent may not bind the company by waiver, ex- 
cept in writing attached to the policy, the courts have uniformly held that his 
implied authority is limited by the provision in the policy, and that the provision 
is controlling except in cases like Satz v. Massachusetts Bonding & Insurance Co., 
243 N. Y. 385, 390, 153 N. E. 844, 59 A. L. R. 606, where an exception is made 
based upon the theory that the company should not defeat the insurance by as- 
serting its terms when it was in fact aware of facts that made it void. If the 
company knew the policy was void when issued, it ought not to accept a premium 
relying upon the letter of the policy to defeat its enforcement. 

[2] Even if the local agent had authority to waive, it is doubtful if what he 
said and did amounted to an estoppel, in-as-much as the local agent only said 
“that an adjuster would be down to see him in a few days,” and later, on May 
17th, according to the plaintiff, the local agent stated “that it was up to the plain- 
tiff to do what he wanted.” When that statement was made, plaintiff still had 
until June 5, 1930, to file proofs of loss. The local agent did not promise or agree 
that proofs of loss were waived, or the time to serve them was extended, or that 
he had taken care of the matter for the insured. Plaintiff relies upon his nega- 
tive attitude to establish waiver, in that the agent did not inform him of the neces- 
sity of filing proofs, and did not file them for him. The company, through its 
local agent, was not bound to advise the plaintiff as to the requirements of the 
policy, or to aid him in filing the proofs of loss. 

It is held in Bollard v. New York Life Ins. -Co., 228 N. Y. 521, 126 N. E. 
900, that it is the duty of insured to read his contract and know its requirements. 

In Metzger v. Attna Insurance Co., 227 N. Y. 411, at page 415, 125 N. Ei 
814, 816, the Court of Appeals has said: “He who signs or accepts a written 
contract, in the absence of fraud or other wrongful act on the part of another 
contracting party, is conclusively presumed to know its contents and to assent to 
them, and there can be no evidence for the jury as to his understanding of its 
terms.” 


The defendant is entitled to judgment dismissing the complaint. 


JULIEN v. STAR INS. CO. OF AMERICA. No. 13061. 
Supreme Court of South Carolina. Feb. 5, 1931. 
156 Southeastern Reporter 865. 


1. INSURANCE. 
Whether insurer waived provision in fire policy that goods were insured 
only while located in house described in policy held for jury. 

The policy contained a provision that household goods and fur- 
niture as described in policy were to be covered only while they were 
located and contained in certain house located. on certain street, and 
insurer alleged that property had been removed from house described 
in policy without insurer’s knowledge or consent. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 
2. INSURANCE. 


If all facts involved taken together tend to establish waiver of provision 
of fire policy, court must submit’ question to jury. 
(For other cases, see Insurance, Dec. Dig. § 668[15].) 
3. INSURANCE. 
In action on fire policy, instruction regarding time insured had after re- 
moval of household goods to notify insurer of change held not erroneous. 
The charge was, in substance, that, if there was a removal of in- 
sured property from place in which it was insured to another place and 
if insured acted as man of ordinary business judgment, prudence, and 
intelligence, he would have reasonable time from removal to give in- 
surer notice of change, if in first instance insurer was put on notice 
that there might be change or would be change and waived its right un- 
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der provision of policy, and that what was reasonable time varied ac- 
cording to circumstances of case. 

Cothran, J., dissenting. 

(For other cases, see Insurance, Dec. Dig. § 669[4].) 

Appeal from Common Pleas Circuit Court of Greenwood County; M. M. 
Mann, Judge. 

Action by C. T. Julien against the Star Insurance Company of America. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

The charge of the trial judge follows: 

This action is brought by Mr. C. T. Julien against the Star Insurance Com- 
pany to recover the sum of $750 which Mr. Julien says the insurance company 
owes him by reason of a certain loss covered in an alleged insurance policy 
whereby he says the insurance company insured him against loss by fire. He 
says on the 23d of February, 1928, he bought a contract of insurance from the 
insurance company which insured his household goods for a period of one 
vear from that date which would be until the 23d of February, 1929. He says 
that, while that policy was in force and effect, the property insured thereunder 
was destroyed by fire, and that the insurance company, after due notice given 


it, has refused to pay for the lost property, and he brings this action to recover 
that amount. 


The insurance company by its answer says that it did on the 23d of Feb- 
ruary, 1928, issue this policy of insurance in the sum of $750 to this plaintiff on 
his household goods and furniture, but it said one of the conditions and provisions 
of the policy was an express stipulation that the household goods shall be covered 
by said policy only while and during the time said property is located and con- 
tained in the place described in said policy, and further that the policy contained 
a provision that it will be in effect only while the property is contained in a 
certain house located on a certain street in the incorporated limits of the city of 
Greenwood, §S. C. Then, further answering the complaint, the defendant says, 
not only was this property removed from the building in which it was insured, 
but that it was transferred from the city of Greenwood to the town of Harley- 
ville in this state, and it says that it had no notice of any change of the location 
of the furniture, and by reason of the provision of the policy that, when the fire 
occurred, if it did occur, it has been absolved from the payment of any loss or 
damage because it says he contracted not to move it without the consent of the 
company, and that he violated the contract. That, in substance, constitutes the 
issues which are before me for determination on the testimony in this case. 

The essential feature, or the main allegation of the complaint which the 
plaintiff must establish by the greater weight or preponderance of the evidence, 
stated in substance, is that he has got to prove to you the terms and conditions 
of his policy; that is, he has got to prove to you not that he took out a policy 
with the insurance company because they agree that he did take out a policy, 
there is no contest as to that, but he has got to satisfy you that under the terms 
of the policy he was insured at the time his loss occurred. If he established 
that by the greater weight of evidence, and you have to look to the testimony to 
find that out, then he is entitled to a verdict, unless it should appear that the 
defendant by some special defense has overcome that showing. 

Now, Mr. Foreman and gentlemen of the jury, the defendant says, as I 
stated to you, that it did insure this man’s household goods in the amount he 
said it was insured for and between the dates he said it was insured. It says 
that the policy provided that it was to be insured in a certain house in this 
particular city, and provided that it was tc be insured in that particular house 
only, and provided that, if it was removed from that house, the insurance was 
void, the contract became void, and the liability of the insurance company no 
longer obtained. Now if that was the contract between the parties, and that 
is a matter of fact you have to determine as I see it in this, if that was the con- 
tract between the parties, then, if this policy contained the provision that it 
would be insured so long and no longer than it was in a certain house in this 
city, if it was removed from that house, that of itself terminated or ended the 
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contract of insurance and absolved the insurance company from liability, unless 
something else happened which continued the insurance as to the insured in this 
case. Did anything happen whereby the company undertook to carry this 
insurance for Mr. Julien after he had removed it from the house in which it was 
insured? Or did they do anything that would reasonably lead him to believe that 
they intended to insure it after it was removed, and gave him to understand 
that it was insured, or that it would be insured after it was removed? If they 
did, and he removed it under that understanding, then the insurance is still in 
force and still aforce, until the date of termination, February 23d of this year. 

That means this (putting it in a nutshell), if this plaintiff accepted this policy 
with this provision in it that it was to be insured only in the house mentioned 
in the policy, and he moved it out without getting the consent of the insurance 
company, or without being induced by them or led by them to believe that the 
policy would be in force and effect if he took it out and it was burned under 
those conditions, he has no insurance. But if he was permitted to take it from 
the place in which it was insured to some other place with the understanding 
that the policy would be still in force, or was reasonably led by some act of the 
insurance company to believe that he was still insured, and a fire occurred under 
those circumstances, why then he is still insured and they ought to pay it, if the 
fire occurred before the 23d of February, 1929. 

If that was a contract, and it has been shown me that the fire occurred after 
the property was removed, then he has got to show by the greater weight of the 
evidence that the insurance company waived its right to stand on the written 
terms of that contract. It had a right to do that. It had a right to make a 
contract, and the plaintiff had a right to buy it, and they had a right to sell it, 
and the insurance company had a right to stand on its terms. Did it stand on 
the terms of that contract, if that is the one they made? If it did, it had a right 
to do it. Did it not stand on the terms of the contract; did it not stand on its 
rights? It had a right to do that; it had a right to waive its rights under the 
contract. It had a right to carry this liability by some act or word of itself or 
its agents up to the 23d of February, 1929. Did it waive its rights under the 
original contract? If it did, and by such waiver led the insured, the plaintiff, 
to believe that he was insured and lulled him into a feeling of security and 
sureness that he was protected, then he is insured. 

What is a waiver? Waiver is the intentional relinquishment of a known 
right. Did the insurance company waive its rights? It would have to know it 
had a right before it could waive it, and have to understand it had a right under 
which it could Mr. Julien: “If you move this property your insurance is gone, if 
you move it to some place other than where it is insured, you are out of insur- 
ance.” It had a right to say that. Knowing that, did it go ahead intentionally 
and waive its right to stand on that protection, and by such waiver, as I said, 
led the plaintiff to believe he was still insured, and caused him to suffer his 
damage under the circumstances sct out in the complaint? If so, it is liable. 


Now, the plaintiff must show you all of these things, which are necessary 
for him to show you before he can recover, by the greater weight or preponder- 
ance of evidence. I made some reference to the defendant overcoming the 
showing of the plaintiff by some special defense. There is no special defense 
in this case. He must prove all of these material allegations, all of these material 
matters by the greater weight of the evidence or preponderance of the evidence 
before he can recover. If he has done that, he is entitled to recover. If he 
has not, he is not entitled to recover. The greater weight of the evidence does 
not mean the greater number of witnesses. It means the greater weight in truth. 
You are the judges of all of the facts in the case and of the credibility of the 
witnesses. 

If you find for the plaintiff, you would also be permitted to add interest at 
the legal rate, 7 per cent. in this state, irom 60 days after proof of loss was 
made by the plaintiff to the company. Of course, the company would be the 
agent at the city of Greenwood in that case. The acting agent within the scope 
of his employment is the company in this case. If you find for the plaintiff, 
you will find interest at the rate of 7 per cent. on whatever amount you find 
for the plaintiff. There is no testimony that there was any less loss than $750; 
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you will have to find the full amount if you find at all for the plaintiff, $750, with 
interest from sixty days after the proof of loss was filed with the agent. 

Mr. Tobias: I would like you to charge the jury, that, if the plaintiff under- 
stood that the agent had to know the exact place where the property was, and the 
agent did not know actually where the property was at the time of the fire, then 
the company would not be liable. 

Court: That as a general proposition of law is correct. I cannot tell you that 
he did know, because that is a question of fact for you. I submit that to you as a 
proposition of law. 

That reminds me of a matter that I intended to bring to your attention. If 
there was a removal of this property from the place in which it was insured to 
a place other than the place in which it was originally insured, if the plaintiff acted 
as a man of ordinary business judgment, prudence, and intelligence in that cir- 
cumstance, or a person of ordinary business prudence and intelligence would have 
acted that way, he would have a reasonable time from the same removal to give the 
insurance company notice of change, if in the first instance the insurance company 
was put on notice that there might be a change or would be a change and waived its 
right under that provision of the policy. What is a reasonable time varies accord- 
ing to the facts and circumstances of the case. What might be a reasonable time 
in one case might not be in another case; what might be reasonable in one case 
might be unreasonable in another. Each circumstance on which a right of recovery 
is predicated has to be measured by its own relationship to that case. 

If you find for the plaintiff, say: “We find for the Plaintiff so many dollars,” 
writing it out in words and not in figures. If you find for the Defendant say: “We 
find for the defendant.” 

Mr. Tobias: I do not think your honor caught the request to charge I made. 
If the plaintiff, Mr. Julien, understood that notice must be given the agent of the 
actual place where the property was removed to, if he understood that, and if no 
notice was given to the agent as to where the property was when it was destroyed, 
the company would not be liable. 

Court: If these things were done in a reasonable time, he would have a 
reasonable time in which to give any notice to which the agent of the company 
was entitled. I cannot charge you that is the case because it is dependent on a 
statement of facts, and I am trying to keep off of the facts, because the law says 
you are a better judge of the facts than I am. 


A. C. Tobias, Jr., of Columbia, and C. A. Mays, of Greenwood, for appellant. 


W. H. Nicholson and R. F. Davis, both of Greenwood, for respondent. 
CARTER, J. 


This action by C. T. Julien, as plaintiff, against the defendant, Star Insurance 
Company of America, commenced March 30, 1929, in the court of common pleas for 
Greenwood county, is based upon a policy of insurance issued by the defendant 
in favor of the plaintiff, in the sum of $750, covering certain household furniture 
and chattels; the amount sued for being the full amount of the policy, together 
with interest from March 28, 1929. Issues being joined, the case was tried at 
the November, 1929, term of said court, before his honor, Judge M. M. Mann, and 
a jury. At the conclusion of the testimony introduced by the plaintiff, the defend- 
ant made a motion for a nonsuit, which motion was refused. At the conclusion of 
all the testimony, the defendant made a motion for direction: of a verdict, and 
this motion the court also refused; whereupon the case was submitted to the jury, 
and a verdict was returned for the plaintiff for the full amount sued for. From 
the entry of judgment on the verdict, the defendant has appealed to this court. 

The appellant presents six exceptions. Under exceptions 1, 2, and 3, error 
is imputed to the trial judge in refusing the defendant’s motion for a nonsuit, ex- 
ceptions 4 and 5 allege error in refusing the motion for direction of a verdict, and 
exception 6 charges that the trial judge erred in not charging defendant’s request. 

The questions raised because of the trial judge’s refusal to grant the motion for 
a nonsuit and the motion for the direction of a verdict will be considered together. 

In its answer, the defendant admitted the issuance of the policy in question, 
but alleged further: “That among the various conditions and provisions contained 
in the policy contract it was expressly stipulated that the household goods and 
furniture of the plaintiff—as described in the policy of insurance—were to be 
covered only and while and during the time said house-hold goods and furniture 
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were located and contained in a certain house located on a certain street within 
the corporate limits of the City of Greenwood, South Carolina—as fully. described 
in said policy. The answer alleged that at the time of the fire—to wit: on the 
26th day of January, 1929, the property covered had been removed, not only from 
the house described in the policy but had been transported from the City of Green- 
wood to Harleyville, South Carolina, without the knowledge or consent: of the 
defendant company, or its agent, which amounted to a breach in the condition of 
the policy on the part of the plaintiff, and rendered the defendant in no way liable. 
The answer further alleged that the plaintiff. had accepted and retained the policy 
of insurance, ‘subject to all of the conditions, provisions and stipulations, which 
had been violated, as hereinabove set forth.’ ” 

The defendant’s motion for a nonsuit was based upon the following grounds: 

“1. That the Plaintiff, by his testimony, has failed to make out his case, the 
uncontradicted testimony being that the Policy contract required the property in- 
sured to be kept at a particular location, and at the time of the destruction of the 
property it was at some location other than that provided by the policy. 

“2. The Plaintiff has failed to make out his case because by his own testimony 
he recognized the necessity under the Policy contract of the agent, knowing actually 
where the insured property was, and there is no testimony to show that at the 
time of the fire the agent of the Defendant knew that it had been removed to Har- 
leyville. 

“3. The Plaintiff has failed to make out his case because the testimony, even 
of the Plaintiff himself, and in the light of the statement that he recognized the 
necessity under the contract of the agent knowing the exact location of the pro- 
perty, that the conversation with reference to the subsequent removal and subse- 
quent notice of removal complied not only not with the terms of the Policy, 
but didn’t comply with the understanding which the Plaintiff himself appreciated.” 

As stated in the transcript, the motion for direction of verdict was based upon 
substantially the same grounds that the motion for nonsuit was based. 


The record discloses that the property covered by the policy was destroyed by 
fire at Harleyville, S. C., a short time after it was moved from Greenwood to 
that place, and that the plaintiff reported the loss to the agent of the defendant 
promptly after the loss occurred. 


[1,2] It is the contention of the plaintiff that the defendant, through its agent, 
not only had knowledge of the purpose and intention of the plaintiff to move the 
property in question from Greenwood, but consented for this to be done. The 
testimony on behalf of the plaintiff pertinent to this phase of the case was as 
follows ° 

C. T. Julien, the plaintiff, testified : 

“I live at North Augusta, and from May 1927 until November 1928 lived in 
Greenwood County. I left Greenwood the 15th of November. I had Seven 
Hundred and Fifty Dollars ($750.00) insurance on household goods with the Star 
Insurance Company. The Policy was destroyed by fire on the 26th of January, 
1929, the fire occurring at Harleyville. The Policy was written in Greenwood by 
Mr. Whitaker of the Star Insurance Company. 

“My property was originally insured on Edgefield Ave. I moved it to the home 
of my father-in-law on South Main Street. A few days later I saw Mr. 
Whitaker and told him I had moved my furniture from the place where it origin- 
ally was insured, to the house of my father-in-law. Mr. Whitaker told me to 
come to his office and he would give me the difference in the rate between the two 
houses. I told him I would move my furniture again down the country, in a few 
weeks, and after I did that I would come to see him. He said, ‘All right.’ 


“My policy had not expired when the fire occurred, and I got no return pre- 
mium for the unearned part of the Policy. When the loss occurred I notified Mr. 
Whitaker, and the Company refused to pay it. The Policy was written on Febru- 
ary 23, 1928, for one (1) year. I received no papers of any kind prior to the fire. 
I lost about Two Thousand ($2,000.00) Dollars worth of furniture and household 
goods.” 

On cross-examination, the plaintiff further on this line testified: 


“Q. Now, when you moved your property to your father-in-law’s home, which 
was in November, 1928, you went to Mr. Whitaker and. told him about it? A. 
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Yes, sir. I didn’t make a trip to Mr. Whitaker’s specifically, I saw -him on the 
street and told him about it. 

“Q. Where is the location to which you first moved your property? A. That 
is on South Main Street, it hasn’t a number, it has been lately incorporated, it is 
about a mile from here: 

“Q. Mr. Whitaker told you that having moved your property from No. 1118 
Edgefield Ave. to your father-in-law’s home, you had an improved risk and would 
be entitled to a return premium? A. Yes sir. 

“Q. You told him that you might move again? A. Not that I might move 
again, but that I would move in a few weeks, because I had been transferred at 
that time. 

“Q. You knew it was necessary under the terms of your policy, which con- 
tained a provision that your property was covered only while localted in the pro- 
perty described in the policy, to notify the agent? A. I knew in a general way 
that the agent had to know where the furniture was. I considered when I told him 
that and he said ‘all right’, that that was all right.” 

On redirect examination, the plaintiff further testified, on this question, as 
follows: “When I spoke to Mr. Whitaker I told him I would wait until I had 
moved down the county and come back and adjust the whole matter, and he said 
it was all right. I told him I intended to move down the country in a few weeks, 
and that I would come back and see him then after I had moved. He said all right. 
After he told me that if I would come to his office he would give me a check for 
the difference in the rates, I told him I intended and would move down the country 
in a few weeks, and that I would come back and see him after I moved. I don’t 
know that I mentioned it after I rented a house, that is what I meant after I 
moved in the house and could tell him what kind of a house that I moved into, that 
I would come back and see him. He said ‘all right.’ ” 

The testimony of Mr. Whitaker, the agent of the defendant who wrote the 
policy in question and handled the entire transaction with the plaintiff, while 
not agreeing in detail with the testimony of the plaintiff, contains no denial of 
the conversation that took place, as testified to by the plaintiff, about the removal 
of the goods “down the country.” On this point Mr. Whitaker testified, “I don’t 
recall that he told me about moving, if he did, I don’t say he didn’t but I don’t 
recall it.” 

Under our view of the law, the testimony to which we have called attention 
warranted the trial judge in submitting the case to the jury on the question of 
waiver of the provision in the policy with reference to the location of the property 
in the house described in the policy. To say the least, the testimony pertinent 
to this issue was susceptible of the inference that the defendant had waived that 
condition in the policy, and through its authorized agent gave its consent for 
the removal of the property. While it is true, the agent of the defendant did 
not specifically state to the plaintiff, “You are given permission to move your 
goods to Harleyville”; yet, from what the agent did say, if plaintiff’s testimony 
is to be believed, and from the way he acted, the plaintiff was led to believe 
that it was agreeable with the defendant to move the property and that the 
policy would continue of full force and effect after such removal. From the 
testimony it may be reasonably inferred, also, that it would be agreeable not to 
make a further report to the said agent concerning the removal of the property 
until after its removal and location, and, even then, simply for the purpose of 
getting the rate of premium fixed. The rule is that, though no one of the facts 
on which evidence was introduced be sufficient within itself to warrant an 
inference of waiver, still if, when all of the facts involved taken together tend 
to establish that result, then under such circumstances it becomes the duty of 
the trial judge to submit the question to the jury; and we think his honor com- 
mitted no error in submitting this case to the jury. In our opinion the testimony 
fully warranted such action. In this connection attention is called to the follow- 
ing cases: Rowell v. Ins. Co., 142 S. C. 457, 141 S. E. 20; Rogers v. Insurance 
Co., 135 S. C. 89, 133 S. E. 215, 45 A. L. R. 1172; Allen v. Insurance Co., 139 S. C. 
41, 137 S. E. 214; Hollings v. Bankers’ Union, 63 S. C. 192, 41 S. E. 90. 


[3] Under the sixth exception, error is imputed. to the trial judge as follows: 
“That his Honor, the presiding Judge, erred in refusing t6 charge the request 
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orally made by Defendant’s counsel at the conclusion of his general charge, the 
error being that the Court qualified the charge by stating that the insured had 
a reasonable time to give Notice of removal, whereas, the Policy contract provided 
that the Defendant must know where the insured property was at all times.” 

The request referred to in the exception was a verbal request made by counsel 
for defendant at the close of the trial judge’s charge, in the following language: 
“Mr. Tobias: I would like you to charge the jury, that if the plaintiff understood 
that the agent had to know the exact place where the property was, and the 
agent didn’t know actually where the property was at the time of the fire, then 
the Company wouldn’t be liable.” 

In addition to what had already been charged by the trial judge, his honor 
added: “That as a general proposition of law is correct. I can’t tell you that he 
did know, because that is a question of fact for you. I submit that to you as a 
proposition of law.” 

His honor further charged the jury at that time as follows: “That reminds 
me of a matter that I intended to bring to your attention. If there was a removal 
of this property from the place in which it was insured to a place other than 
the place in which it was originally insured, if the plaintiff acted as a man ot 
ordinary business judgment, prudence and intelligence in that circumstance, or a 
person of ordinary business prudence and intelligence would have acted that way 
he would have a reasonable time from the same removal to give the Insurance 
Company notice of change, tf in the first instance the Insurance Company was put 
on notice that there might be a change or would be a change and waived its right 
under that provision of the policy. \What is a reasonable time varies according to 
the facts and circumstances of the case. What might be a reasonable time in 
one case might not be in another case, what might be reasonable in one case 
might be unreasonable in another. Each circumstance on which a right of 
recovery is predicated has to be measured by its own relationship to that case.” 
(Italics added.) 

The use of this language by the trial judge is another ground of error 
charged under this exception. But we find no ground for complaint. By the 
use of the words we have put in italics, his honor made the proposition clear, and, 
when this part of the charge is cunsidered in connection with the whole charge, 
we are satisfied that the defendant has no just ground for complaint. We think 
that the language complained of was responsive to the testimony. 

The exceptions are overruled and the judgment affirmed. 

Blease, C. J., Stabler, J., and Smith, A. A. J. concur. 

Cothran, J., dissents. 

Blease, C. J. (concurring). 

I concur in the opinion of Mr. Justice Carter. The plaintiff testified that 
he said to the agent of the insurance company: “I told him I would move my 
furniture again—down the country, in a few weeks, and after I did that I would 
come to see him. He said ‘All right.’” ‘The agent, Mr. Whitaker, with whose 
fairness I am much impressed, in his testimony regarding this conversation with 
the plaintiff said “I don’t recall that he told me about moving, if he did, I don’t 
say he didn’t, but I don’t recall it.’ The evident purpose of Mr. Whitaker to 
assist one of his customers perhaps caused the plaintiff to rest content as to his 
insurance. Under our rule, commonly called “the scintilla of evidence rule,” I 
think the judge was right in sending the case to the jury for determination. See 
Hughes v. Palatine Insurance Co., 130 S. C. 383, 126 S. E. 125, and particularly 


the concurring opinion of Hon. P. F. Henderson, Acting Associate Justice. 
Stabler, J., concurs. 


Cothran, J. (dissenting). 

This is an action commenced March 30, 1929, upon a policy of insurance, 
issued February 23, 1928, for $750, expiring one year thereafter, covering house- 
hold furniture and chattels, “only while contained” in a certain dwelling house, 
occupied by the insured as a tenant, on the west side of Edgefield street in the 
city of Greenwood. 

It appears that the insured moved his goods from the house on Edgefield 
street to the home of his father-in-law, located on South Main street, in the city 
of Greenwood, in November 1928, without notice to or permission of the com- 
pany. A few days thereafter the insured casually met the agent of the company 
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on the streets of Greenwood and notified him of the move he had made. The 
agent told him that the premium at the house to which he had moved was less 
than that at the former location, and that, if he would call at the office, an 
adjustment of the premium would be made. The insured, as he testified, which 
is assumed to be true, notified the agent that he expected to move “down the 
country, in a few weeks,” and that, when he did so, he would call and “tell him 
where the -property was” and make an adjustment of the rate, to which the 
agent replied “all right,” and immediately, as he says, wrote out a removal permit 
from the house on Edgefield street to the father-in-law’s house on Main street. 
It does not appear that the agent delivered this permit to the insured, but it seems 
that he attached it to the policy, original or copy, in his possession. 

The insured left Greenwood on January 10, 1929, moving his goods to Harley- 
ville, some 150 to 200 miles from Greenwood, and established his home there. He 
made no report to the company, which appears to have been ignorant of his 
movement or of the character of the building in which the goods were placed. 

On January 26th, more than two weeks later, the dwelling house occupied 
by the insured in Harleyville was destroyed by fire, and the household goods 
claimed to be insured went up in smoke. 

Neither the insured nor his counsel denies the manifestly correct propositions 
that the location of the property insured was a material element in the policy 
contract; that it originally covered the property only while contained in the 
house on Edgefield street. I think that there can be no ‘doubt, from the facts, 
that, after the removal to the house on Main street, and the execution of a 
removal permit from one house to the other, by the agent who attached it to 
the policy, the policy covered the property while in the house on Main street. 
The pivotal question is whether there is enough in the conversation between the 
insured and the agent, at the time the insurd notified the agent of his first 
removal, from which it could possibly be inferred that the company, through 
the agent, intended to waive the material condition that the property was not to 
be considered as covered by the policy unless it was at the time of the fire con- 
tained in the building described in the policy or in one to which permission to 
move it had been granted. 

The contention of the plaintiff cannot be that the agent intended to waive 
this condition of the policy, for his testimony only tends to establish an agree- 
ment that, after the insured moved out of the Main street house, with an 
indefinitely stated time, to an indefinitely stated place, and moved into an 
unascertained and undescribed house, the removal permit would be issued—an 
agreement without consideration and as indefinite as could well be conceived. 

Surely, until the agent had been informed of the location, character, and 
hazards of the Harleyville house, he was not bound to allow the insured the 
privilege he had allowed him in reference to the removal from the Edgefield 
street house to the Main street house in Greenwood. 

For these reasons I think that the judgment should be reversed. 


GOOD v. FARMERS’ MUT. HAIL INS. ASS'’N OF IOWA. 
Supreme Court of South Dakota. Feb. 19, 1931. 
235 Northwestern Reporter 114. 


No. 7000. 


1, INSURANCE. 
Statute relating to suspension of policies for nonpayment of obligations taken 
for premiums held applicable to mutual hail insurance companies (Rev. Code 1919, 
§ 9191). 
(For other cases, see Insurance, Dec. Dig. § 349[1].) 
3. INSURANCE. . : 
“Obligation,” within statute forbiding forfeiture of policy for nonpayment o/ 
obligation taken for premium, should be in writing and create or fix some liability 
that would not otherwise exist (Rev. Code 1919, § 9191). 
(For other cases, see Insurance, Dec. Dig. § 349[1].) 
4. INSURANCE. 
For agreement to be “obligation” taken for premium, it should in some manner 
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secure premium or furnish evidenec of defined and existing premium to be paid 
at definite date (Rev. Code 1919, § 9191). 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 
5. INSURANCE. | ’ 

Under mutual policy, no premium is due until assessed. 

(For other cases, see Insurance, Dec. Dig. § 196.) 

INSURANCE. , 

Under mutual policy, assessed premium is not due unless just. 

(For other cases, see Insurance, Dec. Dig. § 192[1].) 

. INSURANCE. : ; le : 
Under mutual policy, justly assessed premium is immediately due. 
(For other cases, see Insurance, Dec. Dig. § 196.) 
8. INSURANCE. a : 

Agreement in insured’s application, “I agree to pay all just assessments and be 
governed by articles of incorporation and by-laws of association,” held too indefinite 
and uncertain to constitute an “obligation” taken for premium (Rev. Code 1919, 
§ 9191). 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

9. INSURANCE. ’ ; 

Under mutual hail insurance policy, if valid assessment was made and notice 
thereof given, insured’s failure to pay policy suspended it. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

10. INSURANCE. ; : 

Burden of proving valid assessment under mutual hail insurance policy was on 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

11. INSURANCE. ; 

Insurer sustained burden of showing valid assessment under mutual hail policy. 

Facts showed insured had been sent notice of assessment by insurer, 
which were in the record, and which notices recited steps taken to make 
assessment. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

12. INSURANCE. ; 

Where insured tacitly admitted validity of assessment, it may be presumed 
insurer could and would have made formal proof, if not for tacit admission. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

13. INSURANCE. | 

Failure of notice of assessment to give list of adjusted losses, and parties 
sustaining them, as required by by-laws of mutual hail insurance company, prevented 
suspension of policy by reason of insured’s failure to pay assessment involved. 

(For other cases, see Insurance, Dec. Dig. §195[2].) 

14. INSURANCE. 

3efore nonpayment can work forfeiture of mutual policy, there must be 
assessment insured is bound to pay. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

15. INSURANCE. 
_ Where policy so provided, insurer could cancel it at will before loss was sus- 
tained, by giving proper notice. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

16. INSURANCE. 

Under hail policy, giving insurer right to cancel, without cause, by giving five 
days’ notice in writing, notice reading, “and your policy which has been canceled as 
provided will be reinstated upon payment of amount due, * * *” affected can- 
cellation of policy. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

Appeal from Circuit Court, Davison County; Frank B. Smith, Judge. 





990 The Insurance Law Journal, Vol. 76 [May, 192: 


Action by George Good against the Farmers’ Mutual Hail Insurance Associa- 


tion of Iowa. From a judgment for plaintiff and an order denying a new trial, 
defendant appeals. 


Reversed. 

Hitchcock & Sickel, of Mitchell, and Hal W. Byers, of Des Moines, Iowa, for 
appellant. 

Mitchell, Zollman & Navin, of Mitchell, for respondent. 

Burcu, J. 

Plaintiff sues to recover upon a hail insurance policy. Defendant is a mutual 
insurance company operating upon a strictly mutual basis; the premiums consist 
solely of assessments to be levied at the close of the hail season between the 20th of 
September and the 15th of October of each year, after all losses for the year have 
been ascertained and adjusted, when an assessment is made to meet the losses and 
expenses of the current year. Plaintiff took out a five-year policy dated June 24, 
1927. At the end of the year 1927 he was assessed $91.42 and notified of the assess- 
ment under date of October 1, 1927. This assessment was never paid. In 1928 
plaintiff suffered a total crop loss by hail and now seeks to recover upon his policy 
for that loss. The insurance company denies liability because of his failure to 
pay the 1927 assessment. In the application signed by plaintiff appears this 
statement, “I agree to pay all just assessments and be governed by the articles of 
incorporation and by-laws of the association.” The application forms a part of 
the policy, and on the back of the policy are the by-laws governing. Section 10 of 
the by-laws covers the levying and collection of assessments, and is as follows: 

“The Board of Directors shall levy and collect such assessments as may be 
necessary to pay losses and expenses and create and maintain such emergency fund 
for the payment of excess losses as to them may seem necessary to best protect 
the policies of the members of this Association, and when the assessment is made, 
the Secretary shall immediately notify by mail each member of his share of the 
assessment, giving a list of losses adjusted at the time of preparing the notice and 
the names of parties sustaining the same and the member shall upon receipt of said 
notice, remit within thirty days to the Secretary at Des Moines, Iowa, the amount 
of his assessment; and should he fail to do so, the Secretary shall give him a 
second notice, adding a penalty of 25 cents. And if a member fails to pay the 
assessment and penalty within sixty days of the date of the first notice, the Secre- 
tary shall, by registered letter, demand of such delinquent member the assessment 
and penalty, together with an additional penalty of 10 per cent, and it may be by 
civil suit collected by the Secretary on behalf of the Association, including both 
penalties and assessment and policies of the members of this Association on which 
the assessment and penalties remain delinquent or unpaid sixty days from the date 
of the first notice shall be cancelled five days from the date of the registered letter 
provided for above and such members shall not be entitled to recover in case of loss 
during such delinquency. Upon the payment of the delinquent amount the policy 
shall be reinstated from the date of such payment unless otherwise ordered by the 
‘assured. If it becomes necessary to collect by suit the member against whom such 
suit is commenced shall be liable for costs and attorney’s fees. All assessments 
and penalties are payable at the office of the Association in Des Moines, Iowa.” 

In an attempt to comply with this by-law, three notices were sent out by the 
secretary of the company. The material portion of the first notice is as follows: 

“The board of directors met at the home office with all members present except 
J. A. Benson, and after carefully examining all the proofs of loss filed by the ad- 
justers, they were approved and an assessment was levied in Zone One of 3.5%, 
in Zone Two of 4.9% in Zone Three of 6.53 plus %, in Zone Four of 8.7%, and 
in Zone Five of 11.6%. No business was written in Zone Six. 

“It is going to take every cent which can be raised from this assessment to pay 
the losses and expenses and your officers are depending upon your loyalty and will- 
ing promptness in performing your part. 


“Your share of this assessment on Policy No. A-1056 is $91.42. You may send 
this by Bank Draft, Post Office Money Order, or Express Money Order. If it is 
an accommodation to you, we will accept your personal check.” 


The material portions of the second notice are as follows: 


“On October Ist we mailed you a notice of the amount of your assessment 
and while the response to that notice has been prompt and cheerful, yet we have so 
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far failed to receive the amount due from you. * * * Your share of the 1927 
assessment together with the 25c penalty required by the contract on the policy 
No. A-1056, is $91.67, which you may remit by bank draft, Post Office Money 
Order, or if more convenient, by personal check.” 
The third notice was as follows: 
“Third Notice. 

“Dear Sir: As required of your Secretary by the terms of the By-laws made 
by the members at the Annual Meeting I am sending to those of you who have not 
yet paid your assessment this notice and I particularly call your attention to the 
reading of Section 10 of the By-laws, as follows, viz. (This section is set out in 
full in this notice as it appears earlier in this opinion and need not be repeated 
here.) 

“Your share of this assessment together with the penalties provided on policy 
No. A-1056 is $100.83. This includes a penalty 10% but I feel that you will for- 
give me for taking upon myself to say to you that if you will mail me your 
check dated any time before the 25th of December, I will accept it without this 
10% penalty. 

“IT am sure this will please you and you cannot afford to miss this opportunity 
to save yourself some money and to keep good the name of your Association. 
And your policy which has been cancelled as provided will be reinstated upon the 


“Send bank draft, Post Office money order, or if it will be an accommodation 
to you your personal check will be accepted. 

“Every assessment must be collected by me and I hope to do this without collect- 
ing a single penalty.” 

Plaintiff recovered judgment for the full amount of the policy, and defendant 
appeals from the judgment and from an order denying a new trial. 

Under the terms of the policy, the failure to pay the 1927 assessment suspended 
the policy. But respondent coneends that section 9191, R. C. 1919, applies to this 
policy, that the company did not take the necessary steps to suspend the policy, 
and for that reason the policy is not now and never has been suspended or can- 
celed. Appellant contends that the statute (section 9191) does not apply, but that, 
if it be held that it does apply, the notices are full compliance with the statute, so 
far as it is possible under the insurance plan of this company to comply therewith. 

[1-9] This court, in Schultz v. Des Moines Mut. Hail & Cyclone Ins. Ass’n, 
35 S. D. 627, 153 N. W. 884, Ann. Cas. 1917D, 78, held that the statute is applicable 
to mutual hail insurane ccompanies. That case we think is sound, but the appli- 
cation in that case contained an obligation in the form of a promissory note, and 
it is mentioned that “there was an obligation given which was expressly denominated 
by the insurer and insured as a note.” In the instant case there is no note taken 
for the premium and there is no obligation taken for the premium unless the words 
in the application, “I agree to pay all just assessments and be governed by the ar- 
ticles of incorporation and by-laws of the association,” are an obligation within the 
meaning of section 9191 providing: 

“No policy of insurance shall, by virtue of any condition or provision thereof, 
be forfeited, suspended or impaired for nonpament of any note or obligation taken 
for the premium and there is no obligation taken for the premium unless the words 
days prior to the maturity of such premium note or obligation, mail, postage pre- 
paid, to the assured at his usual postoffice, a notice stating: 


“1. The date when such note or obligation will become due. 
“2. The amount of principal and interest that will then be due. 


“3. The effect upon the policy of nonpayment. 


“Such notice shall further inform the assured of his right, at his own election, 
either to pay in full and keep the policy in full force or to terminate the insur- 
ance by surrendering the policy and paying such part of the whole premium as it 
shall have earned, and must further state the amount which assured is lawfully 
required to pay, or which, on account of previous payment, may be due him in 
case of his election to terminate the insurance on the day of the maturity of the 
premium note or obligation.” 


The meaning of the word “obligation” depends upon the sense in which it is 
used. It is susceptible of many meanings. But the sense in which it is used in 
the statute (section 9191) as an instrument taken for the payment of money at 
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some future time, an obligation was at common law a bond or an instrument under 
seal. Extending its meaning in that sense to a modern application, it must at least 
be in writing, and it would seem that it should create or fix some liability that 
would not otherwise exist. If the agreement involved is to be held to be an obliga- 
tion taken for premium, it should in some manner secure the premium or furnish 
evidence of a defined and existing premium to be paid at some definite date. That 
this is the sense in which the word is used in the statute appears in the requirement 
that notices be given 30 days prior to the maturity of the obligation. To fix the 
maturity of the above-quoted agreement construed as an obligation would be very 
difficult. No premium is due until assessed, and not then unless it is just, and, 
when assessed, if just, it is immediately due. Such an agreement is too indefinite 
and uncertain to constitute an obligation taken for a premium. From the context 
of the application we are satisfied it cannot be construed as such an obligation, for 
the language as employed is a part of a bilateral contract used in expressing the 
reciprocal relations between the contracting parties. Section 9191, R. 
C. 1919, has no application to this policy, and, if a valid assessment was made 
and notice thereof given, plaintiff’s failure to pay it operated to suspend his 
policy, and he cannot recover. Respondent contends that there was no valid notice 
of assessment given to him for the year 1927. He says nonpayment alone is no 
defense, and that the company must prove that all necessary steps were taken to 
effect a suspension or cancellation of the policy. 

[10-12] On the mutual plan whereby losses are to be paid by prorating them 
to all policyholders, it is only fair that all should pay. Failure to pay by any 
policyholder impairs the value of every policy or increases the burden on those 
who do pay. Manifestly it is unfair for respondent to collect his loss when he 
has refused to pay his share of the losses of others with whom he has associated 
himself for mutual protection. But the pro rata share for each policyholder to 
pay must be ascertained by the company’s board of directors. It is not within 
the power of the policyholder to ascertain or know the amount he should pay 
until he has some information of the amount of adjusted losses and the expense 
of the association. Section 10 of the by-laws provides for the levy of an assess- 
ment by the board sufficient to pay losses and expenses and to “create and 
maintain an emergency fund for the payment of excess losses as to them may 
seem necessary to best protect the policies.” Respondent insists that the burden 
of proving a valid assessment is upon appellant. In this we think he is right. 
Kinney v. Brotherhood of American Yeomen, 15 N. D. 21, 106 N. W. 44; Hauge 
v. Farmers’ Mutual Hail Ins. Ass’n, 205 Iowa, 1099, 212 N. W. 473. But in the 
state of the record where no issue of the validity of the assessment is made, and 
respondent in effect concedes a valid assessment and seeks to defeat the effect 
of nonpayment on other grounds (in this case by a counterclaim in his first 
cause of action and by failure of the company to give the notice required by 
section 9191, R. C. 1919), we think the recitals in the notice in evidence as a 
record of the fact and of the steps taken to assess is sufficient to sustain that 
burden. It may be presumed the company could and would have made formal 
proof if respondent had not tacitly admitted a valid assessment. 


[13] A more difficult question is the sufficiency of the notice of the assess- 
ment conceding the assessment to have been regular and vaild. The by-laws 
require the secretary to “immediately notify by mail each member of his share 
of the assessment; giving a list of the losses adjusted at the time of preparing 
the notice and the names of parties sustaining the same.” The evidence received 
shows the notice served, but it does not show a “list of the losses adjusted” nor 
the names of the parties sustaining them. There is no proof that such a list 
was served with the notice, and the fair inference is that no such list was served. 
This list would furnish some information bearing on the fairness of the assess- 
ment, though without further facts, as the amount of insurance in force, the 
expenses incurred, and the amount deemed by the board to be necessary to 
protect the policies, it would not be sufficient to enable insured to compute for 
himself the fair amount that should be assessed. However, the parties contracted 
that such information as the list would furnish should: be given, and we cannot 
say it is immaterial. It does not appear to have been waived in any manner, 
and we must therefore hold that the notice of assessment was insufficient to 
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bind insured and effect a suspension of the policy in the event of his failure to 
pay the assessment as provided by the by-laws. 

[14-15] But there is another provision of the by-laws (section 13) that gives 
to the company the right to cancel the policy, without cause, by “giving five days’ 
notice in writing thereof to the assured.” The third notice contained these 
words, “And your policy which has been cancelled as provided will be reinstated 
upon the payment of the amount due—unless it has expired or cancelled as per 
contract.” This was notice of cancellation, for an erroneous reason perhaps, 
but nevertheless within the rights of the company. To bind the insured to pay 
the assessment, the company may have to comply strictly with the contract, and, 
before nonpayment can work a forfeiture, there must be an assessment which 
insured is bound to pay. But that in no way affects the right to cancel at will 
before a loss has been sustained. Where the will to cancel appears and 
necessary steps to effect a cancellation on that ground have been taken, the 
policy is canceled, though without such steps it would have remained in force. 

16] By the third notice a cancellation of the policy was effected. This was 
long prior to the loss for which recovery is now sought. Though the failure to 
pay the first assessment did not work a forfeiture because the company failed 
to take the necessary steps to charge respondent, it did nevertheless supply the 
provocation that moved the company to cancel the policy, which it had the right 
to do, with or without provocation. 

The judgment and order appealed from are reversed. 

Polley, P. J., and Campbell and Warren, JJ., concur. 

Roberts, J., disqualified. 


NEW YORK UNDERWRITERS’ INS. CO. v. FORRESTER. No. 2480. 
Court of Civil Appeal of Texas. El Paso. Dec. 18, 1930. 
Rehearing Denied Jan. 15, 1931. 
34 Southwestern Reporter’ (2d) 337. 
1. INSURANCE. 
To recover for “total loss” under fire policy, insured was required to show 
foundation was so damaged that it was not reasonably suitable on which to rebuild. 
The fire insurance policy sued on covered the building, “including 
foundations,” and, in determining question of total loss, foundation of 
building was a part of such building. 
(For other cases, see Insurance, Dec. Dig. § 493.) 
2. INSURANCE. 

In action on fire policy on dwelling, evidence /ield not to present jury issue 
of total loss. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Error from District Court, Taylor County; W. R. Chapman, Judge. 

Action by J. A. Forrester against the New York Underwriters’ Insurance 
Company. Judgment for plaintiff, and defendant brings error. 

Reversed and remanded. 

Thompson, Knight, Baker & Harris, of Dallas, and Dallas Scarborough, of 
Abilene, for plaintiff in error. 

York & Camp, of Abilene, for defendant in error. 

Hicerns, J. 

: This is a suit by the defendant in error against the plaintiff in error upon a 
fire insurance policy issued by the latter in favor of the defendant in error in 
the sum of $3,800, insuring a dwelling house. The parties will be designated as 
they were in the court below. 

During the term of the policy, the house was: burned. 
Same was completely destroyed. 

Issue No. 1 reads: “Would a reasonably prudent person, uninsured, use the 
remnant of a building described in the policy of the insurance sued on, remain- 
ing after the fire complained of in this suit, as any substantial basis for restoring 
said building to the condition in which it was in before the’ fire?” 


It was alleged the 


The second issue inquired as to the replacement cost of the house, and was 
submitted conditional upon an affirmative answer to No. 1. 


Number 1 was 





994 The Insurance Law Journal, Vol. 76 [May, 1931 


answered in the negative, for which reason the second question was not answered. 

Upon the first finding judgment was rendered in the plaintiff’s favor for $3,800, 
with interest. 

All of the propositions submitted, except the first, submit in different manner 
the contention that the evidence does not raise the issue of a total loss; that in 
the state of the evidence such question should not have been submitted, and the 
finding in response to the issued is unsupported by the evidence. 

[1, 2] The foundation of a building is a part of such building. National 
Liberty Ins. Co. v. Dansby (Tex. Com. App.) 260 S. W. 1040, 1041. The policy 
sued upon covered the building, “including foundations.” The house in question 
was built on a concrete foundation. Before the plaintiff could recover as for a 
total loss, it was incumbent upon him to show that under the rule announced in 
Royal Ins. Co. v. McIntyre, 90 Tex. 170, 37 S. W. 1068, 35 L. R. A. 672, 59 Am. 
St. Rep. 797, the foundation was so damaged that it was not reasonably suitable 
upon which to rebuild the house and restore the same to its original condition. 
No witness testified to this effect nor is any such inference deducible from the 
testimony. All of the witnesses testified the concrete foundation was not burned, 
that it was still standing, and could be used in rebuilding the house. And one 
witness testified: “In my opinion, the foundation is as good as it was before 
the fire. The fire didn’t affect it.” 

With reference to the condition of the foundation, the evidence as above 
outlined is without contradiction. All of the witnesses estimated the replacement 
cost, using the present foundation, at less than $3,800. 

The propositions of the plaintiff in error as outlined above are therefore 
sustained. The question presented by the first proposition should not arise upon 
retrial. 

Reversed and remanded. 


On Rehearing. 


Defendant in error has filed an able motion for rehearing which has been 
carefully considered, but we see no reason to recede from the view indicated in 
the original opinion. The evidence as to the condition of the concrete foundation 
of the building after the fire is undisputed, and is as stated in the original opinion. 
Under the rule announced by the Supreme Court of this state in the Dansby 
and McIntyre Cases, we think the conclusion announced in our original opinion 
is correct. 

The motion for rehearing is therefore overruled. 


COMMERCIAL STANDARD INS. CO. v. BOARD OF INSURANCE 
COM’RS OF TEXAS. No. 7522. 
Court of Civil Appeals of Texas. Austin. Dec. 10, 1930. 
Rehearing Denied Jan. 7, 1931. 
34 Southwestern Reporter (2nd) 343. 


2. INSURANCE. : 

Fire insurance business may be regulated by state under its police power so 
long as regulation is reasonable. 

(For other cases, see Insurance, Dec. Dig. § 3.) 


3. INSURANCE. 

Fire insurance agent is subject to reasonable regulation by state under its police 
power. 

(For other cases, see Insurance, Dec. Dig. § 12.) 

4. INSURANCE. 

Insurance board could not fix commissions which fire insurance company could 
pay local agents under statute giving board authority to fix maximum premium 
rates (Rev. St. 1925, arts. 4878, 4879, 4881, 4882, 4884, 4887). 

This view was supported by the fact that the insurance companies were 
authorized to write insurance at less premium than that fixed by the board 

of insurance commissioners, and Rev. St. 1925, arts. 4878, 4879, 4881, 4882, 

4884, 4887, having undertaken in considerable detail to prescribe powers and 

duties of the board relative to maximum rates only, without giving authority 
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to fix or regulate different elements of expense, showed legislative denial 
of such power. 
(For other cases, see Insurance, Dec. Dig. § 12.) 

5. INSURANCE. 


Power of state to regulate fire insurance companies does not empower state 
to substitute its judgment for that of company. 


(For other cases, see Insurance, Dec. Dig. § 3.) 
6. INSURANCE. ‘ 

Order of insurance board fixing commission which fire insurers could pay 
iocal agents, if enforced, would vitiate anti-trust laws of state, hence order was 
invalid (Rev. St. 1925, art. 7426). 

(For other cases, see Insurance, Dec. Dig. § 12.) 

7. INSURANCE. 

Insurance board can exercise only authority conferred upon it by statutes (Rev. 
St. 1925, arts. 4878, 4879, 4881, 4882, 4884, 4887). 

(For other cases, see Insurance, Dec. Dig. § 10.) 

8. INSURANCE. 

Statutes conferring authority on insurance board to regulate insurance business 
must be strictly construed (Rev. St. 1925, arts. 4878, 4879, 4881, 4882, 4884, 4887). 

(For other cases, see Insurance, Dec. Dig. § 10.) 


Appeal from District Court, Travis County; J. D. Moore, Judge. 

Action by the Commercial Standard Insurance Company against the Board 
of Insurance Commissioners of Texas. Judgment for defendant, and plaintiff 
appeals. 

Reversed and rendered. 

R. W. Mayo, Crane & Crane, M. M. Crane, and D. A. Frank, all of Dallas, for 
appellant. 

Robert Lee Bobbitt, Atty. Gen., W. Dewey Lawrence, Asst. Atty. Gen., and 
King, Wood & Morrow and Wright Morrow, all of Houston, for appellee. 

3AUGH, J. 

This appeal presents but one controlling issue: The validity of an order of 
the board of insurance commissioners of Texas, fixing the amount of commissions 
which fire insurance companies doing business in Texas may pay to their local 
agents. On April 29, 1929, the board issued such order, effective May 1, 1929, 
the portion of which here attacked reads as follows: 

“1. Stock fire insurance companies shall, effective as above stated, pay local 
agents commissions of 20% of the normal premium rate that would result from 
the application of the schedule to any risk before the addition or subtraction of 
any amount for good or bad fire record credit or penalty in those cases where 
such penalty or credit is applicable, and if no such credit or penalty is applicable, 
then upon the final rate, except on the following classes: (a) On cotton covered 
under transportation floater policies; (b) On property covered under ‘Petroleum 
properties’ schedule; (c) On policies countersigned by local agents at the request 
of a company on business produced by non-resident brokers; on all of which rates 
of commission may be arranged by agreement, not to exceed in any case 20%. 

“2. Each fire insurance company shall differentiate between a local agent and 
a solicitor in commissions paid by such company to such local agent or solicitor 
so that the commission paid a solicitor by a company shall be generally 10% less 
than paid by the company to the local agent. Local agents shall pay at least 10% 
less to solicitors than their own commissions upon business, when solicitors are 
employed by local agents on commission. 

“3. Each company will be required to confine local agency commission cost on 
automobile insurance business, including all lines written by stock fire insurance 
companies, to maximum of 25%.” 

“6. Violations of any of the provisions hereof will be handied as prescribed 
in the statutes with reference to violation of Chapter 10, Title 78, Revised Statutes 
of 1925 (the Texas fire rating law), and other insurance laws of this State.” 

Appellant sought to enjoin the enforcement of this order on the grounds: 


1. That it was neither expressly nor impliedly authorized by the Texas statutes. 
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2. That it was unreasonable and void because in violation of the federal Con- 
stitution guaranteeing freedom of contract between appellant and its employees. 

3. That such order was on the same grounds, contrary to like provisions of 
the state Constitution. 


[1-3] We have reached the conclusion that appellant’s first ground is well taken 
and will not undertake to discuss the others. The constitutionality of our Texas 
statutes regulating fire insurance rates in this state is not involved. It is now 
well settled that when a business, otherwise private in nature, becomes affected 
with a public interest it may be regulated by the state under its police power, so 
long as such regulation is reasonable and in the interests of the public; and that 
the fire insurance business falls within that class. Munn v. Illinois, 94 U. S. 113, 
24 L. Ed. 77; German Alliance Ins. Co. .v. Lewis, 233 U. S. 389, 34S. Ct. 612, 58 
L. Ed. 1011, L. R. A. 1915C, 1189; Wilson v. New, 243 U. S. 347, 37 S. Ct. 298, 61 
L. Ed. 755, L. R. A. 1917E, 938, Ann. Cas. 1918A, 1024. And the insurance agent, 
who represents both the insurer and the insured in the consummation of such busi- 
ness, is essentially affected with the same interest, and therefore subject to the 
same regulation as it is. La Tourette v. McMaster, 248 U. S. 465, 39 S. Ct. 160, 
63 L. Ed. 362. In the foregoing cases, the constitutionality of legislative acts 
was called in question. The parties to this appeal have ably and exhaustively briefed 
that question. Since, however, we have concluded that said order was not authorized 
by the laws of this state, we refrain from any discussion of the constitutional 
issues raised. 


[4] The powers of the board of insurance commissioners are prescribed, and 
their duties chiefly defined in chapters 1 and 10 of title 78, R. S. 1925, particularly 
with reference to fire insurance in chapter 10. Articles 4878, 4879, 4881, 4882, 4884, 
and 4887 define and direct in considerable detail such powers and duties of the 
board, vesting in them the exclusive power, authority, and duty to prescribe, fix, 
determine, and promulgate maximum rates of premiums. To set out these articles 
here would unduly lengthen this opinion. Suffice it to say that the statutes vest in 
said board very extensive and exclusive powers over premium rates, and provide 
for securing information on which to fix, alter, amend, or modify same. In all 
instances, however, such powers relate to fixing maximum premium rates; and 
nowhere is any express authority given by law to regulate or control any of the 
items, elements, or charges, entering into or going to make up the aggregate 
premium rate. The record discloses that of the premium dollar paid by the public 
for such insurance, approximately 55 per cent. goes to the insured to pay actual 
fire losses; and that the other 45 per cent. is absorbed in expenses of operation, 
creation of a reserve, etc. Of course, the actual fire loss itself cannot be definitely 
controlled nor fixed, and necessarily varies from year to year. All other elements 
going to make up the premium, however, are subject to definite regulation and 
control. And since the largest single element of the expense of operation is the 
commission paid to the local agent, the board contends that, unless it can fix, con- 
trol, and regulate that item, it is powerless to fix premium rates; and that power 
to control such major expense item is necessarily implied from the power given 
to fix the maximum premium itself. 


[5] The fact that nowhere is such power expressly given, that the board is 
restricted to fixing a maximum rate only, and that insurance companies are au- 
thorized by law te write such insurance at a less premium than that fixed by the 
board, manifests a clear legislative intent, we think, to maintain as far as prac- 
ticable competition between fire insurance companies doing business in this state. 
And these statutes, having undertaken in considerable detail to prescribe the 
powers and duties of the board relative to such maximum rate only, without giv- 
ing authority to them to fix or regulate the different elements of expense enter- 
ing into that rate, must be construed as a legislative denial of such power. 25 
R. C. L. 981; 36 Cyc. 1122. We can see no more reason ‘in principle for permitting 
the board to definitely fix and regulate one operating expense item of a fire insur- 
ance company than to permite the fixing of another or of all said expense items. 
And if the board be permitted under its regulatory power to fix all of such ex- 
pense items, or the major portion of the same, it could and would usurp the control 
and management of such corporation itself, a function vested by law in its board of 
directors. Power to regulate by the state does not give the board a power of man- 
agement, nor empower it to substitute its judgment for that of the directors of the 
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corporation concerned. Southwestern Bell Tel. Co. v. Public Ser. Comm. of Missouri, 
262 U. S. 276, 43 S. Ct. 344, 67 L. Ed. 985, 31 A. L. R. 807; Bantch v. Belt Line Ry. 
Corp. 268 U. S. a 45 S. Ct. 534, 69 L. Ed. 1020; es = & St. P. Ry. Co. v. 
Wisconsin, 238 U. S. 491, 35'S S. Ct. 869, 59 L. Ed. 1423, L. 1916A, 1133: Great 
Northern Ry. Co. v. Minnesota ex rel. Railroad & W ee Commission, 238 
U.S. 46,35. S. Ct. 755, 59 b. Ed. 1387; SiC. J. 10,44. 

We are not impressed with the contention of the board that, unless they can 
control agents’ commissions, they must either accept those paid by fire insur- 
ance companies as reasonable, and increase the cost of insurance to the public 
by increasing the aggregate maximum premium as such commissions increase 
or else pe rmit some companies to become insolvent through payment by them 
of excessive local agents’ commissions in order to secure business. The pro- 
visions of chapter 10, title 78, manifest a clear legislative intent that the board 
ascertain from the various sources made available to it what constitutes reasonable 
charges and expenses necessary to the efficient management of fire insurance 
companies under the law; and after making due allowance for fire losses, 
reasonable operating expenses, an adequate reserve and a fair profit, arrive at 
a reasonable maximum premium sufficient to cover all such items and which will 
be fair to and protect the public. That a fire insurance company may, through 
competition to secure business, so increase its expense of operation, whether by 
payment of excessive commissions to locai agents or otherwise, as to jeopardize 
its solvency, is no reason for control by the board of the local agent’s com- 
mission. Other means are provided by the statute whereby the board may 
protect the public against such danger. In any event, fire insurance companies 
could, should the board be allowed to fix the agent’s commission, create the 
same danger of insolvency which the board urges as one of its reasons for 
issuance of said order, by reducing its premium rate below the maximum fixed 
by said board, as authorized by article 4879. 

The writing of fire insurance, while clothed with a public interest, is not such 
a service as the public has a right to demand, as may be true of common 
carriers and public utilities. Nor can the public demand that any such company 
continue in business, further than to protect its outstanding contracts. It may 
cease when it pleases, and take such risks as it sees fit. There is no inhibition 
against such company seeking only preferred risks and declining the more 
hazardous ones. If by so doing it earns more profit at less operating expense, 
and can pay a higher local agent’s commission to secure such business, the 
remedy should be, not by controlling the agent’s commission so as to eliminate 
competition for that character of business, but by classification of risks, and by 
fixing of a reasonable premium rate thereon accordingly. If an insurer can, by 
efficient management, or by proper curtailment of one item of its overhead, or 
operating expense, enable such company, without jeopardizing its solvency or 
reserve, to add such saving to some other item of expense, and by so doing 
stimulate or expand its own business, it is clearly its legal right to do so. 

[6-8] We think the order attacked is clearly invalid for another reason. In 
the case of Potomac Fire Ins. Co. v. State (Tex. Civ. App.) 18 S. W. (2d) 929, 
writ of error refused, this court had before it an agreement by two fire insurance 
companies doing business in Texas, limiting the local agent's commission in 
Texas to a maximum of 20 per cent. and binding said companies not to employ 
an agent accepting from any company a commission of more than 20 per cent. 
We held that agreement illegal because in violation of the anti-trust laws of 
Texas (article 7426, R. S. 1925); and that, until a local agent’s commission is 
fixed “by some authority of law, same remains an item of expense with reference 
to which insurance companies may legitimately compete. * * * " That agreement 
related only to a maximum commission allowable. The order here attacked fixed 
a specific charge of 20 per cent. as to the major portion of fire insurance business 
written in this state. So far as this item is concerned, such order, if enforced, 
would completely destroy competition with regard thereto between fire insurance 
om where it had theretofore existed. Such order, authority for which the 
board claims only as implied from its statutory power and duty to fix maximum 
premium rates, if enforced, would vitiate the anti-trust laws of the state in that 
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regard. The only manner in which that can be done is by an express act of the 
Legislature itself. The board can exercise only the authority conferred upon it 
by law “in clear and unmistakable terms, and will not be deemed to be given by 
implication, nor can it be extended by inference, but must be strictly construed.” 
51 C. J. 56; State v. Robison (Tex. Sup.) 30 S. W. (2d) 292, 297. 

We conclude, therefore, that the order issued was not authorized by law; 
that it is of no force and effect; and that the board of insurance commissioners 
should be perpetually enjoined from enforcing same, and it is so ordered. 
Reversed and rendered. 


GINNERS’ MUT. UNDERWRITERS ASS’N OF TEXAS vy. PICKARD. 
No. 776. 
Court of Civil Appeals of Texas. Eastland. Dec. 19, 1930. 
Rehearing Denied Jan. 16, 1931. 
34 Southwestern Reporter (2d) 641. 
1. INSURANCE. 

Fire policy, under its express terms and by-laws of underwriters association 
made part of policy, held effective, notwithstanding premium had not been paid. 

By-Laws of underwriters association expressly made part of policy 
and copied therein provided that contract should not become effective or 
binding on either party until the required “deposit” should be paid. Policy 
was delivered unconditionally, and provided, in substance, that contract 
of insurance was executed in consideration of stipulations contained 
therein and payment of necessary premium “when due.” Blanks in policy 
for insertion of amount. of premium and also premium deposit were left 
unfilled. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 

2. INSURANCE. 

Fire policy, if susceptible of more than one construction, should be construed 
strictly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Provisions of fire policy and by-laws of underwriters association made part 
of policy governing payment of premiums, held ambiguous, and therefore should 
be liberally construed in insured’s favor. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

Insurer’s unconditional delivery of fire policy without requiring payment of 
premium or deposit waived payment as condition precedent to liability. 

Fire insurance policy, providing on its face that same was issued in 
consideration of payment by insured of necessary premium when due, 
was delivered unconditionally. Insured was not advised either of amount 
of premium, or of amount of deposit required by by-laws of underwriters 
association, or of time when payment was due. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

Appeal from District Court, Palo Pinto County; Sam M. Russell, Judge. 

Suit by J. Tom Pickard against the Ginners’ Mutual Underwriters Associa- 
tion of Texas. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Butler, Price & Maynor, of Tyler, for appellant. 
xrindstaff, Zellers & Hutcheson, of Weatherford, for appellee. 
HickMAN, C. J. 


Appellee, J. Tom Pickard, applied to appellant for a fire insurance policy 
covering gin products, including seed cotton, cotton seed, bagging, and ties. The 
policy was issued and mailed to him from the offices of appellant at Tyler, Tex. 
This policy was not entirely satisfactory to him. It failed to state the location of 
the property, and covered a period of six months, making the expiration date 
March 1, 1930, while appellee only desired that the policy run for a period of 


These objections to the policy 


four months, expiring on December 31, 1929. 


Fire] Ginners’ Mut. Underwriters Assn. v. Pickard 999 


were made known to appellant by appellee in a letter dated September 2, 1929. 
Replying to this letter appellant issued and mailed to appellee another policy in 
compliance with the requirements. This new policy was received and accepted 
by appellee, and the next day after its acceptance the property covered by 
the policy was damaged by fire. Appellee instituted suit against appellant on the 
policy. The case was tried before the court without a jury, resulting in a judg- 
ment in favor of appellee for $1,502.70. The appeal is from that judgment. 

No findings of fact and conclusions of law appear in the record. The only 
defense urged by appellant below and presented here is that the policy was not 
effective or binding upon it at the time of the fire, because appllee had not paid 
any premium deposit on the policy. The particular provision of the policy relied 
on as a defense to liability is article 12 of the by-laws of the association, which 
by-laws are expressly made a part of the policy and copied therein, and which 
article reads as follows: “It is mutually understood and agreed that this contract 
of insurance shall not become effective or binding on either party thereto until 
the required deposit shall be paid either by cash or note to said secretary, and 
if a note be accepted as premium deposit, and it is not paid at maturity, this 
contract of insurance shall immediately cease to be effective or binding on either 
party thereto, until said note is paid according to its terms and conditions.” 

The first policy issued by appellant to appellee showed on its face the amount 
of the premium to be $60.90, and the letter transmitting said policy contained 
this language: “The state rate on this policy figures $60.90, and I am asking you 
to sign and send me the enclosed note for this amount.” As noted, this rate 
covered a period of six months. 

The second policy, being the one accepted and upon which this suit was 
instituted, was transmitted in a letter which does not mention the amount of the 
premium or contain any character of condition upon which same was delivered. 
Neither the amount of the premium nor the premium deposit required was 
stated in this policy. At the head of the policy was a blank for the insertion 
of the amount of the premium, and also of the premium deposit required, but 
these blanks were not filled in. The policy was delivered unconditionally and 
provided on its face that: “In consideration of the stipulations herein named, 
and the payment by the assured of the necessary premium when due, “The Tyler 
Mutual Fire Insurance Company of Tyler’ does insure J. Tom Pickard, Weath- 
erford, Texas, from acceptance by assured of this policy of insurance to the 3lst 
day of December, 1929, at noon. * * *” (Italics ours.) 

[1] The evidence discloses that the amount of the premium for the short- 
term policy of four months was less than that of the original policy of six 
months. It is the contention of appellant that, by the first policy and letter 
transmitting same, appellee was advised that the amount of the premium was 
$60.90, and that, as a condition precedent to the taking effect of the corrected 
policy, this amount, or a note in lieu thereof, should have been remitted to it 
by appellee. This contention assumes that the words “deposit” and “premium” 
are synonymous. With this assumption, article 12 of the by-laws above quoted 
is construed just as if it provided that the policy should not be effective until 
the premium was paid. We cannot so construe this provision. The policy does 
not disclose what meaning was to be given the word “deposit,” but it clearly 
discloses that some meaning different from “premium” was intended. At the 
head of the policy was printed the following: “State rate premium . Pre- 
mium deposit required ” This clearly indicates that, whatever might have 
been the sense in which the word “deposit” was used, it was not in the sense of 
“premium.” We are therefore of the opinion that there was no provision of the 
policy under which same was of no effect until the premium was paid, and the 
defense based upon such construction of article 12 of the by-laws above quoted 
cannot be sustained. 


[2, 3] Should we be mistaken in this view, then the language of the policy 
is ambiguous. It is clearly susceptible of the construction that no premium 
deposit was due appellant unless same was required by it. Such construction 
should be given the policy, for it is a rule of construction many times announced 
and applied by our courts that, if the language of an insurance policy is sus- 
ceptible of more than one construction, it should be construed strictly against 
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the insurer who prepared it, and liberally in favor of the insured. An applicati 
of this rule herein leads to the conclusion that the policy should not be held to | 
ineffective on account of appellee's failure to pay a premium deposit where none 
was required. 

{4] We are further of opinion that appellee’s plea of waiver was supported 
by the evidence. The policy was delivered unconditionally. It provided on its 
face that it was issued in consideration, among other things, of the payment by 
appellee of the necessary premium when due. Appellee was not advised either 
of the amount of the premium or of the amount of any required deposit, or of 
the time when payment was due. The policy also provided that the period 
covered thereby was from its acceptance by delivery to December 3lst thereafter. 
It is not disputed that appellee accepted the policy and later sustained a loss in 
the amount of the judgment rendered. Appellant could not make an uncondi- 
tional delivery of its policy containing these provisions and then escape liability 
thereunder by virtue of a provision that same should not be effective until a 
required deposit should be paid, when it never required any deposit at all. German 
Ins. Co. v. Everett (Tex. Civ. App.) 36 S. W. 125; Provident Savs. Life Assur. 
Soc. v. Oliver, 22 Tex. Civ. App. 8, 53 S. W. 594; Bankers’ Reserve Life Co. v. 
Sommers (Tex. Civ. App.) 242 S. W. 258; Metropolitan Life Ins. Co. v. Gibbs, 34 
Tex. Civ. App. 131, 78 S. W. 398; State Mutual Fire Ins. Co. v. Taylor (Tex. Civ 
App.) 157 S. W. 950; Cooley’s Briefs on Insurance, vol. 1, p. 757; 14 R. C. L. pp. 
957, 958, § 130. 

Appellant relies upon three cases. The first is Ginners’ Mutual Underwriters 
Ass'n v. Fisher (Tex. Com. App.) 238 S. W. 207, 208. That case is clearly dis- 
tinguishable for two reasons: First, the policy therein construed contained this 
clause: “This policy does not become effective or binding on either party until 
the premium is paid.” No such provision is contained in the policy in the instant 
case. Second, the opinion states that there was no evidence of a waiver in that 
case, whereas in the instant case the evidence supports the plea of waiver. 

Another case relied upon is Patrick y. Ginners’ Mutual Underwriters Ass’n 
(Tex. Civ. App.) 256 S. W. 666, 668. That opinion proceeds on the theory that 
the prepayment of the premium was a condition of liability and holds that the 
evidence showed that: “It was not the purpose of the appellee to waive the 
clause in the contract respecting prepayment of the premium as a condition of 
liability.” The facts in the instant case regarding waiver are materially different 
from the facts there considered. 

The other case relied on is Tyler Mutual Fire Ins. Co. v. Ellington (Tex. 
Civ. App.) 23S. W. (2d) 775. It appears that a writ of error has been granted 
in this case and same is now pending in the Supreme Court. The distinction 
pointed out between the instant case and the other two cases relied upon by 
appellant applies equally to this third case. 

The judgment of the trial court will be affirmed. 


MELTON v. AZTNA INS. CO No. 6848. 
Supreme Court of Appeals of West Virginia. Feb. 10, 1931. 
157 Southeastern Reporter 33. 
INSURANCE. 


Insurance company issuing fire policy without formal application held not to 
waive provision of policy that premises must be owned by insured. 
Syllabus by the Court. 

Where a statutory fire insurance policy has been issued and accepted 
upon a building without formal written application therefor, which policy 
contained the standard provision that the policy shall be void “if the sub- 
ject of insurance be a building on ground not owned by the insured in fee 
simple,” and the insurer has been given no information express or implied 
that the building was not on land so owned, and after destruction of the 
building by fire it was ascertained that the same was erected on land to 
which the insured had no title whatever, but was. erected on a stranger’s 
land by inadvertence or mistake of which the insurer had no knowledge 

at the time of the fire, the insurer has not waived the quoted stipulation. 
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Under such circumstances, the quoted part of the contract could be waived 

only by the manner therein prescribed. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

Error to Circuit Court, Kanawha County. 

Action by Joanne Melton against the AXtna Insurance Company. Plaintiff re- 
covered judgment in the common pleas court, and the circuit court denied de- 
fendant a writ of error and supersedeas, and defendant brings error. 

Reversed, verdict set aside and case remanded. 

Steptoe & Johnson, Stanley C. Morris, and J. Hornor Davis, II, all of Clarks- 
burg, for plaintiff in error. 

L. E. Given and Thomas Coleman, both of Charleston, for defendant in error. 

LivELy, J. 

The A&tna Insurance Company complains of a judgment entered by the circuit 
court of Kanawha county which denied it a writ of error and supersedeas to a 
judgment of the common pleas court for $2,110 recovered by Joanne Melton in an 
action of assumpsit upon a policy of insurance upon a dwelling house. 

Joanne Melton owned lots 7 and 8, block I, situated in Chesapeake, Kanawha 
county. A dwelling, intended as a gift to plaintiff, was erected by plaintiff's hus- 
band so as to enhance the value of the property; and on April 3, 1926, the defend- 
ant insurance company, through its local agent, issued to plaintiff a fire insurance 
policy effective for three years, during which time the house was destroyed by 
fire. It was thereafter learned that the dwelling was not located on lot 7, as was 
supposed, but in fact was situated on lot 6, owned by Willie Bowen; and for that 
reason, payment under the terms of the policy was refused, defendant contend- 
ing that the insurance contract had been breached and relying on the provisions 
in the policy which stated that: “This entire policy shall be void, unless other- 
wise provided by agreement in writing added thereto, (a) if the interest of the 
insured be other than unconditional and sole ownership; or (b) if the subject of 
insurance be a building on ground not owned by the insured in fee simple. * * *” 

It is to be noted that no written application for the insurance was made by 
the plaintiff. According to the testimony of the insurer’s agent, he knew that 
all the Melton property was in the wife’s name and he asked Melton if he wanted 
it written as his other insurance. Melton testified that the agent made no in- 
quiries regarding the title: and the theory of plaintiff’s case is stated in instruc- 
tion 111, given by the court: 

“The court further instructs the jury that if you believe from the evidence 
that the defendant insurance company issued more the policy in question without 
a written application therefor, and that no representation was made by the plain- 
tiff, or her agent unto said defendant, or its agent, relating to the ownership of 
the said dwelling destroyed by fire, or the lot on which the same was situated, 
and that the agent of the defendant company at or before the issuance of said 
policy made no inquiry as to the true ownership of said dwelling or lot, that the 
said defendant insurance company thereby waived the two provisions contained 
in the printed policy providing that said policy should be void “if the interest of 
the insured be other than unconditional and sole ownership’ or that ‘if the sub- 
ject of the insurance be a building upon ground not owned by the insured in fee 
simple’, provided that you further believe that the plaintiff, or her agent, had no 
knowledge or information that such dwelling was situated on a lot not owned 
by said plaintiff.” 

This is the pivotal question. Questions of fact, intimating that the fire may 
have been of incendiary origin and indicating that plaintiff's husband may have 
known, prior to the fire, that the dwelling had been built on the wrong lot, have 
heen determined by the jury favorable to plaintiff; hence, we are now concerned 
only with the legal principle involved. 

The case cited by plaintiff's counsel to uphold her theory is that of Woelpert 
\. Northern Assurance Company, 44 W. Va. 734, 29'S. E. 1024, which held: “Ii 
an insurance company elects to issue, its policy of insurance against a loss by 
fire without any regular application, or without any representation in regard to 
the title to the property to be insured, it cannot complain, after a loss has oc- 
curred, that the interest of the insured was not correctly stated in the policy, or 
that an existing incumbrance was ‘not disclosed.” That decision followed a Vir- 
ginia case (Morotock Insurance Co. v. Rodefer, 92 Va. 747, 24 S. E. 393, 53 Am. 
St. Rep. 846), which was later repudiated in Westchester Ins. Co. v. Ocean View 
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Co., 106 Va. 633, 56 S. E. 584, 585. In the latter case the insurance company de- 
livered the policy without any application or representation by the assured con- 
cerning the property, the policy providing it should be void “if the * * * subject 
of insurance be a building on ground not owned by the insured in fee simple.” 
It developed that the property “insured was upon a pier built upon the bed of 
Chesapeake Bay, owned by the commonwealth of Virginia; and while the insurer 
was estopped to set up a breach of the condition of the policy as to title as a 
defense to recovery for a loss sustained, because the insurer was held to the 
knowledge that a public statute declared the property to be that of the state, it 
as held that the insured by accepting the policy was charged with notice of its 
contents and bound by its conditions, and that the company, by issuing the policy 
without inquiry, did not waive the condition as to ownership unless the facts were 
known to the company or its agent when the policy was issued, or the company 
was chargeable with such knowledge. This court, in Oliker v. Insurance Co., 72 
W. Va. 436, 78 S. E. 746, Ann. Cas. 1915D, 914, recognized that the holding of 
the Wolpert Case was opposed to correct legal principles and to the weight of 
authority, and as to personal property held that if at the time of the contract 
for insurance, no written application was required and none taken, and no informa- 
tion or notice given the insurer or its agent, and there was no inquiry of or repre- 
sentation made by the insured, respecting the existence or nonexistence of chattel 
mortgages or deeds of trust on the property, and the insurer at or before the 
delivery of the policy has had no knowledge or information concerning the same, 
and the insured accepts the policy, with the affirmative warranties therein against 
such encumbrances, which by the terms of the policy will render it void, the con- 
tract will be enforced according to its terms, unless the warranties be waived, as 
provided therein, and oral evidence of prior or contemporaneous agreements will 
not be received to vary or contradict the terms of the policy. Plaintiff’s counsel, 
however, relying on a statement in the Oliker Case tc the effect that the law of 
the state is that affirmed ‘in the Maupin Case, 53 W. Va. 557, 45 S. E. 1003, limited 
or modified by the Medley Case, 55 W. Va. 342, 47 S. E. 101, 2 Ann. Cas. 99, 
contends that the rule in the Wolpert Case is not altered so far as it is applicable 
to the case at bar. We cannot subscribe to such a contention. A careful study 
of these cases brings us to the conclusion that the Oliker decision incorporates the 
rule of the Maupin Case and the limitation of the Medley Case. While it is true 
the Oliker Case involved a breach of the condition against future incumbrances, 


we cannot see that the rule would be changed merely because another clause of the 
policy had been violated. 


It is difficult to see how the rule in the Wolpert Case could apply to the case 
now before us, for a written application or an inquiry into the condition cf plain- 
tiff’s title would have been of no benefit. By a survey alone could it have been 
ascertained that the house was built upon the wrong lot, and certainly there is 
no such duty imposed upon the insurer. The form of the policy issued to the 
insured is that prescribed by law. The public has a keen ‘interest in the enforce- 
ment of insurance contracts, because of the rates it must pay for fire protection 
and because of the risk to life and property it must undergo when fires occur; and 
as an expression of that interest the Legislature has provided a standard uniform 
policy for all fire insurance in this state, one provision of which is the requirement 
that a building be situate upon land owned in fee simple by the insured, unless 
it be provided otherwise by agreement in writing added or endorsed on the policy 
The law does not preclude one having Jess than a fee-simple title to land or one 
having a building even on leased premises from obtaining insurance; but it re- 
quires that the insured put the company on notice in such instances. To the casual 
reader it may appear that there is no reason why the insurer should object to 
compensating for the loss of this dwelling, since the cause of the loss was not 
occasioned by the fact that the house stood upon the wrong lot. But it is to be 
remembered that the policy is the result of mutual assent; that the insurer, recog- 
nizing the increased hazard of insuring buildings situate on land not owned by 
the insured, may refuse to insure or it may charge a rate commensurate with the 
risk. The actual facts were misrepresented to the insurance company, though 
without any knowledge of their falsity so far as plaintiff is concerned, and with- 
out any intent to deceive; but to say that the provision of the policy in the instant 
case is to be given no effect is to change the provisions of the policy and to charge 
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the insurance company with an agreement to which it never assented. We are, of 
course, sympathetic with the insured, and it is likely that the defendant company 
can better stand the financial loss than she; but this is a court of law, and we 
must give effect to the legal conduct of the contracting parties. We cannot impute 
liability to the insurer merely because plaintiff was not sufficiently careful in estab- 
lishing the boundaries of her lot. 

We are aware that a number of courts have reached a contrary result; but 
our conclusion has support in numerous cases. See Parsons, Rich & Co. v. Lane 
(In re Millers’ & Mfgrs’ Insurance Co.), 97 Minn. 98, 106 N. W. 485, 4 L. R. A. 
(N. S.) 231, 7 Ann. Cas. 1144, and cases cited therein; Wilson v. Germania Fire 
Ins. Co., 140 Ky. 642, 131 S. W. 785; Hartford Insurance Co. v. Haas, 87 Ky. 531, 
9S. W. 720, 2 L. R. A. 64; Va. Fire & Marine Ins. Co. v. Machine Co., 107 Va. 588, 
59 S. E. 369, 122 Am. St. Rep. 875; cases cited in 2 Ann. Cas. 286, note; 5 Cooley’s 
Brief on Insurance, 4228; Del Guidici v. Ins. Co. of N. Y., 98 N. J. Law, 435, 120 
A. 5. The basis of these decisions, as pointed out in Insurance Co. v. Ocean View 
Company, supra, is the policy itself, for the insured, by accepting the policy, is 
charged with notice of its contents and bound by its conditions; and when the in- 
sured attempts to receive the benefits of the policy, he is estopped from denying 
his assent to the stipulations. 

Being of the opinion that the court erred in giving instruction III, and, 
under the facts as developed, should have directed a verdict in favor of defendant, 
we reverse the judgment of the lower court and set aside the verdict. 

Judgment reversed; verdict set aside; case remanded. 


ECK v. NETHERLANDS INS. CO. 


Supreme Court of Wisconsin. Feb. 10, 1931. 
334 Northwestern Reporter 718. 
1. INSURANCE. 

When fire causes total loss within statute, statutory provisions making amount 
of policy true measure of damages are applicable, and appraisal proceedings under 
policy are ineffective (St. 1929, § 203.21). 

(For other cases, see Insurance, Dec. Dig. § 500.) 

2. INSURANCE. 

Building held “total loss” within statute, justifying recovery of full amount 
of fire insurance policies, where roof and most of studs, rafters, and joists were 
destroyed, and sidings and second floor badly burned (St. 1929, § 203.21). 

There was evidence, apparently based on estimate of usable materials 
remaining, that about 15 per cent. of building was left: that combustible 
material was largely destroyed or rendered useless; that, although the 
walls were left standing, their utility and identity as walls were com- 
pletely destroyed; and that a prudent owner, uninsured, desiring a structure 
like that in question; would not have utilized remnants of such building 
when restoring it. 

(For other cases, see Insurance, Dec. Dig. § 493.) 

Appeal from a judgment of the Circuit Court for Kenosha County; E. B. 
Belden, Circuit Judge. 

Action by Fred Eck against the Netherlands Insurance Company. Judgment 
for plaintiff, and defendant appeals—[By Editorial Staff.] 

Affirmed. 

The action was commenced October 16, 1928, to recover on two policies of 
fire insurance. The defendant appeals from a judgment entered January 11, 1930, 
in favor of the plaintiff for the full amount of the policies. The insurance policies 
in question are in the sum of $2,500. The premises were similarly insured against 
all loss or damage by fire in the Home Insurance Company, for an additional 
amount of $3,000.00, and it is stipulated that the judgment in the present matter be 


determinative as against the Home Insurance Company, although it is not a party 
to the action. 


The fire which caused the loss occurred on March 6, 1928. The plaintiff con- 
tended that the building was totally destroyed by fire. This was denied by the 
defendant, and the defendant contended further that an appraisal of the sound 
value of the insured building had been made under the terms of the policy, and 
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the damage found to be $2,491.50. The defendant contended that the plaintiff was 
bound by this appraisal. The case was tried before the court without a jury, and 
the court found that the building of the plaintiff was a total loss. The court further 
found that the proceedings under the appraisal agreement were irregular, improper- 
ly pursued, and void. 

Wolfe & Hart, of Milwaukee, for appellant. 

Robert V. Baker, of Kenosha, for respondent. 

WICKHEM, J. 

[1] In the view the court takes of this matter, it is not necessary to consider 
the sufficiency or validity of the proceedings for an appraisal. If there is evidence 
in the record to sustain the conclusion of the trial court that there was a total loss 
by fire, within the meaning of section 203.21, Stats., then the provisions of that 
section apply, and the amount of the insurance written in the policy is to be taken 
as the true value of the property when insured, and the true measure of damages 
when destroyed, and the provisions in the policy for an appraisal are inoperative 
and the proceedings of no effect upon the rights of the parties. Seyk v. Millers’ 
Nat. Ins. Co., 74 Wis. 67, 41 N. W. 443, 3 L. R. A. 523; Thompson v. St. Louis 
Ins. Co., 43 Wis. 459. The rule with respect to what constitutes a total loss or a 
total destruction in this state is set out in several Wisconsin cases. Seyk v. Mil- 
lers’ Nat. Ins. Co., supra; Lindner v. St. Paul F. & M. Ins. Co., 93 Wis. 526, 67 
N. W. 1125; St. Clara Female Academy v. N. W. Nat. Ins. Co., 98 Wis. 257, 73 
N. W. 767, 770, 67 Am. St. Rep. 805. 


In St. Clara Female Academy v. N. W. Nat. Ins. Co., supra, the court said: 

“Total loss under the statute does not mean that the material of which the 
building is composed shall be annihilated or reduced to a shapeless mass; that 
when the identity of the structure as a building is destroyed, so that its specific 
character as such no longer remains and there ‘is nothing left but the cellar walls 
and a dilapidated foundation, the loss is total within the meaning of the statute.” 

The court cites with approval the case of Hamburg-Bremen F. Ins. Co. v. Gar- 
lington, 66 Tex. 103, 18 S. W. 337, 59 Am. Rep. 613, where it was held that “total 
loss does not mean an absolute extinction of the building; that the test is whether 
the building has lost its identity and specific character, so that it can be no longer 
called a building.” The court also cites with approval Oshkosh Packing & Pro- 
vision Co. v. Mercantile Ins. Co. (C. C.) 31 F. 200, where the court held that 
“wholly destroyed,” as used in the Wisconsin statute, “was considered and con- 
strued as not meaning more than such destruction of the building as that, though 
some part still remains standing, it cannot be longer designated as a building.” 


On the subject of what constitutes a total loss, there seems to be a conflict of 
authority, some courts holding that “there cannot be a total loss so long as the 
remnant of the structure standing is reasonably adapted for use as a basis upon 
which to restore the building to the condition in which it was before the fire; and 
that whether it is so adapted depends upon the question whether a reasonably pru- 
dent owner, uninsured, desiring such a structure as the one in question was before 
the fire, would in proceeding to restcre it to its original condition utilize such rem- 
nant as such basis.” 14 Ruling Case Law, 476. In the St. Clara Female Academy 
Case it was said: 


“There are authorities to the effect that if there is any part of the building 
left, worth more in place than the cost of removing it, the destruction is not com- 
plete within the meaning of valued policy statutes. * * * It is not considered that 
there is any legitimate warrant for such view in anything said by the court in its 
published opinions. * * * Our statute deals with the specific thing insured, not 
solely the value. Its purpose was not only to prevent frauds by overinsurance, but 
to remove the temptation, on the part of insurance companies, to demand and se- 
cure settlements for losses for less than the amounts called for by the contracts 
of insurance, where the structures insured have been, as such, substantially’ de- 
stroyed.” 


[2] From the testimony in this case offered by the plaintiff, we consider that 
the court could find that the roof of the building was destroyed and the sidings 
pretty thoroughly burned; that most of the studs, rafters, and joists were burned 
away; that the flooring on the second floor was badly burned, but remains in a 
condition which would enable one with care to walk upon it, or upon portions of 
it. There is testimony, apparently based on an estimate of usable materials remain- 
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ing, that about 15 per cent. of the building remains. A photograph was offered 
in evidence, and it was testified by plaintiff that this represented the appearance of 
the building after the fire. From this picture it ‘is evident that the roof was com- 
pletely destroyed, and the east gable and the entire front wall and front porch 
very badly burned. The original outlines of the building remain so that it at least 
can be said that one could recognize that it had been a building and determine its 
original shape. Has the building, as the result of the fire, lost its character and 
identity as a building? We have concluded that the trial court was entitled to 
find on this evidence that it had. There is evidence from which the trial court 
could have concluded that the combustible material in the structure was largely 
destroyed or rendered useless by the fire and heat, and that, although the walls 
were left standing, their utility and identity as walls were completely destroyed. 
Upon the test applied by other courts in ascertaining total loss, there was also 
sufficient evidence to warrant a conclusion that a prudent owner, uninsured, de- 
siring such a structure as the one in question, would not, in restoring it, have 
utilized the remnants of this building. 

We do not find it necessary to decide, and do not decide, that this was a con- 
structive total loss by reason of the fact that a building permit was denied to the 
plaintiff to utilize the remains of the structure as a basis for its restoriation. 

Judgment afhrmed. 


KUROWSKI et al. v. RETAIL HARDWARE MUT. FIRE INS. CO. OF 
MINNESOTA et al. 
Supreme Court of Wisconsin. Feb. 10, 1931. 
234 Northwestern Reporter 900. 
1. INSURANCE. 

One in possession under written contract, or oral contract so far executed as 
to entitle purchaser to specific performance, is “unconditional and sole owner” 
and “owner in fee simple,” within policy (St. 1929, § 203.01). 

(For other cases, see Insurance, Dec. Dig. § 282[8].) 

2. INSURANCE. 

Equitable title constitutes insured “unconditional and sole owner” and “owner 
in fee simple,” within policy (St. 1929, § 203.01). 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

9. INSURANCE. 

Where husband formed partnership which erected building under oral agree- 
ment that premises, held by him and wife jointly, should belong to partnership, 
and prior to last renewal of partnership’s policy wife died, held, partnership 
was “unconditional and sole owner” and “owner in fee simple,” within policy. 

Partnership was such owner within standard policy, since, upon wife’s 
death, husband acquired legal title and partnership acquired equitable 
title, which was sufficient to bring partnership within terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

Appeal from a judgment of the Circuit Court for Marathon County; A. H. 
Reid, Circuit Judge. 

Action by Joseph Kurowski and another, copartners as Joseph Kurowski 
Mercantile Company, and another against the Retail Hardware Mutual Fire 
Insurance Company of Minnesota and others. From a judgment in favor of 
plaintiffs, defendants appeal—I[By Editorial Staff.] 

Affirmed. 

Action commenced April 16, 1930; judgment for plaintiff entered June 28, 
1930. Defendants appeal. 


This action is by a partnership on a fire insurance policy to recover a fire 
loss. The defense here involved is that the fee-simple title of the premises on 
which the insured building was situated was not in the partnership and that the 
partnership was not the unconditional and sole owner of the property destroyed 
as required by the policies which were in form as prescribed by section 203.01 
Stats. All issues submitted to the jury were decided in favor of the plaintiff 
and the court awarded judgment for the damages assessed by the jury. 

The evidence showed that the lot on which the burned building was located 
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was purchased by Joseph Kurowski and that the deed ran to him and his wife 
as joint tenants. Joseph and his son James entered into a partnership for 
conducting a mercantile business. It was agreed orally that the partnership 
would erect a building on the lot and that the premises should belong to the 
partnership. The partnership erected the building and conducted business in it 
for eight or nine years before the fire occurred. The insurance originally effected 
was renewed several times. Prior to the last renewals, the wife of Joseph 
died intestate leaving surviving her several children. 

Fisher, Cashin & Reinholdt, of Stevens Point, for appellant. 

Bird, Smith, Okoneski & Puchner, of Wausau, for respondent. 

Fow er, J. 

{1] The rule that within the meaning of insurance policies one in possession 
of premises under a written land contract is an unconditional and sole owner 
and the owner of the premises in fee simple is too familiar to require citation 
of authorities to support it. With like reason, one in possession under an oral 
contract so far executed as to entitle him to specific performance is such owner. 
It is agreed that the deed in evidence transferred a fee-simple title. 

The defendants’ claim as to the state of the title voiding the policy is that 
the partnership agreement carried out by erection of the building and doing 
business pursuant to it gave the son a half of the father’s interest in the premises, 
and operated as a severance of the joint estate and made it an estate in common, 
so that the wife’s half interest in common passed to her heirs on her death. 

[2] If the legal title to the lot had stood in the father at the time the 
partnership agreement was entered into, there would be no question that the 
agreement and the acts of the partnership pursuant to it made the partnership 
the owner of the property destroyed and vested the equitable title to the premises 
in the partnership. Kyle v. Carpenter, 130 Wis. 310, 110 N. W. 187; Bartelt v. 
Smith, 145 Wis. 31, 129 N. W. 782, Ann Cas. 1912A, 1195; Richtman v. Watson, 
150 Wis. 385, 136 N. W. 797. Such ownership and equitable title would have 
constituted the partnership the unconditional and sole owner of the property 
insured and of the premises in fee simple. 

[3] The same result follows although the father did not have the sole legal 
title to the lot at the time the partnership agreement was entered into, if the sole 
legal title subsequently vested in him. If the father was not able to convey the 
sole legal title of the lot to the partnership when the agreement was made and 
he became able to convey it subsequently, he would be under the same obligation 
and compulsion to convey it when he did acquire it as if he had been able to do 
so in the first instance. If the sole legal title vested in the father subsequently 
the partnership became the equitable owner and possessed of the equitable title. 
Thus if at the time the last policies were issued the sole legal title of the property 
originally held in joint tenancy had become vested in the father by survivorship 
upon the death of his wife, the calls of the policy are satisfied. 


[4-9] The legal title did vest in the father by survivorship unless the defend- 
ant’s claim is valid that the partnership agreement and the acts pursuant to it 
operated as a severance of the husband’s interest in the lot and constituted him 
and his wife tenants in common. We are unable to uphold this contention. 
The entire legal title to the property remained in the husband and wife up to the 
latter’s death. Generally speaking, equity follows the law, and where equities 
are equal the legal title will prevail. If when equities are equal the legal title 
prevails, with stronger reason does it prevail where, as here, the equities are all 
on the side of its prevailing. It is true that, generally speaking, a transfer by 
a joint tenant of his interest constitutes a severance. It is also true that a 
contract by a joint tenant to transfer his interest may effect a severance in 
equity although it does not at law. 33 Corpus Juris, p. 908, and cases cited to 
note 14. But in the latter case the interest contracted to be transferred must 
be that of the joint tenant contracting, not that of his cotenant or the property 
in entirety. Here the agreement of the father was not to transfer his interest 
to the partnership but the entire property. This he could not do except on the 
assumption that he was or contemplated becoming the sole owner. If he assumed 
he was the sole owner, as he probably did, there was no idea of severance. And 
if he had the state of the title in mind and its legal effect which is a violent 
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assumption in view of the apparent state of his knowledge and experience, he 
must have contemplated survivorship as the only contingency that alone would 
enable him to carry out his agreement. We are unable to perceive why in equity 
the agreement should be held to effect a severance when the circumstances ail 
indicate that such effect could not have been intended or contemplated. 

Apparently it was urged upon the court below that the plaintiffs were not the 
unconditional and sole owners of certain items of the destroyed stock of mer- 
chandise purchased by them on conditional sale contracts and that this voided 
the insurance on such merchandise. But as the point is not pressed here we 
do not consider it. 

Other contentions are made by respondent in support of the judgment which 
we need not consider, as we rest our decision upon the basis above stated. 

The judgment is affirmed. 
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ACCIDENT 


BENEFIT ASS’N OF RAILWAY EMPLOYEES v. BELL. No. 6013. 
Circuit Court of Appeals, Fifth Circuit. Jan. 20, 1931. 
Rehearing Denied Feb. 21, 1931. 
46 Federal Reporter (2d) 225. 
1. INSURANCE. 

Evidence sustained finding insured lost sight of both eyes as sole, proximat: 

result of accidental injury within double indemnity provision of accident policy. 
Accident and illness insurance policy provided indemnity in double the 
principal sum for loss of both eyes resulting directly and exclusively of 

all other causes from bodily injury sustained solely through external, vio- 

lent, and accidental means, provided the loss resulted to insured within 

120 days from date of injury. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from the District Court of the United States for the Southern Divi- 
sion of the Northern District of Alabama; William I. Grubb, Judge. 

Action by Slater Bell against the Benefit Association of Railway Employees, 
a corporation. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

London, Yancey & Brower and Jim C. Smith, all of Birmingham, Ala., for 
appellant. 

J. K. Taylor, of Birmingham, Ala., for appellee. 

Before Foster and Walker, Circuit Judges, and Holmes, District Judge. 

Ho.iMeEs, District Judge. ‘ 

The appellee, plaintiff in the court below, recovered a judgment against the 
appellant, defendant below, for the loss of both eyes under the double indemnity 
proisvion of an accident and illness insurance policy. The contract of insurance, 
so far as applicable here, provides indemnity in double the principal sum for the 
loss of both eyes resulting directly and exclusively of all other causes from bodily 
injury sustained solely through external, violent, and accidental means, provided 
the loss results to the insured within 120 days from the date of the injury. 

The issues of fact were resolved in favor of the plaintiff in the court below, 
after the jury had been fully and fairly charged by the court as to the law. Hav- 
ing been granted every instruction requested in its favor, except a peremptory 
one, the defendant took no exception to the charge of the court except as to the 
refusal to instruct the jury to return a verdict in its behalf. It being conceded 
here, at the argument and in the briefs, that there is in the case no dispute of 
law between counsel, this court is asked to reverse the judgment and set aside the 
verdict on the facts. 

[1] From the testimony the jury were justified in finding that, while the 
policy sued on was in force, the plaintiff, who was working as a car builder in 
railroad shops near Birmingham, Ala., was injured by accidentally striking. him- 
self in his left eye, or in his face near the left eye, with a heavy iron hammer 
with which he was working; that the hammer hit him on the cheek and also on 
the edge of the eyebrow; that the blow shattered the glasses which he was wear- 
ing, and some of the particles of broken glass went into his left eye, which went 
out immediately; and that he completely lost the sight of his right eye in about 
60 days. Both plaintiff and his wife testified that prior to the accident his eye- 
sight was good, and that he had never had any trouble with his eyes, plaintiff 
swearing that his eves did not hurt him; that they were absolutely good; that 
he could see to do anything he wanted to do; and that he worked regularly 
prior to that time, supporting his family. His wife testified: “I will state to 
the jury that prior to the time that he came home with this accident to his eye 
his eyes were good. I never heard him complain of his eyes. He could write, 
do fine work, saw, and hunted all the time. He was a good rifle shot.” Dr. Fox, 
a reputable and disinterested physician, who admittedly was qualified to give his 
opinion on the subject in controversy as an expert witness, testified, after an 
examination, it was his opinion that the plaintiff was totally blind in the left 
eye, and had only slight perception in the right; that he was practically blind. 
He further testified that it was possible for such blindness to have been caused 
by the injury. One of the doctors, an expert witness for the defendant, testified 
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that whether a man was blind, or the extent to which he could see, was some- 
thing about which the patient alone could tell positively. 

{2] It is insisted that the plaintiff has failed to meet the admitted burden of 
proof, because no medically expert witness gave it as his opinion that the loss 
of sight was caused solely and directly irom the external injury. But expert 
evidence is not necessary where the facts proven are such as to enable ordinary 
men to reach a natural and intelligent conclusion by reasoning logically from 
cause to effect. Courts must be practical and not pedantic in the administration 
of justice. If death follows immediately from a gunshot wound, and no other 
reasonable cause appears, it is a fair inference to say that the former was the 
result of the latter. 

The theory of the defense was (1) that the insured suffered no such injury 
as he claimed ; (2) that, conceding the lick in the eye or face with the hammer, 
the plaintiff's vision, which had always been poor, was not lost or impaired 
thereby, but that he could see as well after the accident as before it; and (3) 
that, conceding the blow and the subsequent total blindness, the loss of sight 
did not result directly and exclusively of all other causes from the bodilv injury 
sustained solely through external, violent, and accidental means, as, at the time 
complained of by him, within the meaning of the policy, he had some disease or 
bodily infirmity which contributed thereto in a material degree. 

13] Seven doctors took the stand as expert witnesses at the instance of the 
defendant, some of whom had examined plaintiff's eyes before and others after 
the accident, and some both before and afterwards. From their testimony and 
that of other witnesses, the jury might, if they had seen fit, have returned a 
verdict for the defendant on the ground that the plaintiff was a straight-out 
malingerer, or for the other reasons assigned as a defense. A splendid argu- 
ment has been made here orally and in written briefs to support the view that 
such a finding would have been the correct one, but under the Constitution and 
our legal system such question is not for our determination. We cannot usurp 
the function of the jury and substitute our view for theirs. They found that 
the plaintiff's eyes, which were absolutely good before the accident, went out, 
one immediately and the other within 60 days after the injury, and that there 
reasonably appeared to be no other contributory cause for the result. These 
facts were sufficient to warrant the jury in finding that the injury was the sole, 
direct, and proximate cause of the plaintiff's loss of sight. 

There being substantial evidence to supoprt the verdict, and the trial court 
having committed no error of law, the judgment is affirmed. 


INTERSTATE LIFE & ACCIDENT INS. CO. v. BROADNAX. No. 20469. 
Court of Appeals of Georgia, Division No. 2. Jan. 19, 1931. 
156 Southeastern Reporter 719. 
1. INSURANCE. 

Health policy requiring certificate of physician attending insured dield not 
forfeited on submission of certificate by physician not actually examining insured, 
but merely required such examination as prerequisite for recovery of benefits. 

Health and accident policy provided that insured should not be entitled 

to benefits for sickness or accident unless first furnishing company with 
certificate by regularly licensed physician, showing nature of sickness or 
injury; that certificate should be furnished weekly during continuance of 
disability; and that company would not accept as proof of sickness cer- 
tificate of physician who had not actually attended insured at his or her 
bedside. 

(For other cases, see Insurance, Dec. Dig. § 547.) 

2. INSURANCE. 

Evidence that insured submitted at least one certificate of physician com- 
plying with policy, and that company notified insured that policy was canceled, 
authorized recovery on policy 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Error from Superior Court, Cobb County; Jno. S. Wood, Judge. 
Action by Lemer Broadnax against the Interstate Life & Accident Ins. 
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Company. Judgment for plaintiff, defendant’s motion for new trial was over- 
ruled, and defendant brings error. 

Affirmed. 

H. B. Moss, of Marietta, for plaintiff in error. 

C. M. Dobbs and Morris, Hawkins & Wallace, all of Marietta, for defendant 
in error. 

Syllabus Opinion by the Court. 

JENKINS, P. J. 

This was a suit for damages on account of the alleged breach of a policy 
of accident and health insurance, the petition alleging that the plaintiff was per- 
manently disabled, that all premiums due had been paid, and that claims for 
weekly benefits had been submitted and payment refused, amounting to a 
breach of the contract of insurance, and seeking a recovery in the amount of 
weekly benefits due at the time of the filing of the suit, and future benefits 
payable under the terms of the policy. ‘The evidence showed that the plaintitt 
was 38 years old, and was partially paralyzed. The jury found in favor of the 
plaintiff in the sum of $1,500, and the defendant excepts to the order overruling 
its motion for a new trial. Held: 

{1, 2] 1. The provision of the policy that “the insured should not be entitled 
to any benefits for sickness or accidennt unless he or she shall first furnish this 
company or its authorized agent a certificate by a regularly licensed and practicing 
physician (satisfactory to the company), showing the nature of the sickness or 
injury,” that such certificate should be furnished for each week during the con- 
tinuance of the disability, and that the company would not accept as proof of 
sickness the certificate of a physician who had not actually attended the insured 
at his or her bedside, and that there must be an actual attendance for every 
certificate filed, did not operate to work a forfeiture of the policy upon the 
submission by the policyholder of a claim for weekly benefits certified by a 
physician who had not actually examined him, but operated merely to require 
such examination and certificate as a prerequisite to any action to recover 
benefits for any particular week. It appears without dispute in the instant case 
that the premiums due the defendant company under the contract had been paid, 
and that the company had refused to pay at least one claim for weekly benefits 
which was based upon a certificate by a physician who had actually examined 
the claimant, and that the company thereafter notified the plaintiff that the 
policy had been canceled. The court, therefore, did not err in instructing the 
jury that the plaintiff had complied with the conditions of the contract, and that 
the evidence showed a breach by the defendant which entitled the plaintiff to 
recover, leaving for determination by the jury only the question of the amount 
which should be awarded the plaintiff. 

[3, 4] 2. Where mortality tables were introduced in evidence without objec- 
tion, it was not error to instruct the jury that “only that part of the table that was 
introduced in evidence is for your consideration.” If a further charge upon the 
use of the tables had been desired, a request therefor should have been presented. 

3. The evidence authorized the finding in favor of the plaintiff, and it cannot 
be here set aside for any reason assigned. 

Judgment affirmed. 

Stephens and Bell, JJ., concur. 


ANDERSON v. INTER-STATE BUSINESS MEN’S ACC. ASS’N. No. 20421 
Supreme Court of Illinois. Feb. 18, 1931. 
174 Northeastern Reporter 873. 
1. INSURANCE. 

Whether notice of loss was sufficient, and whether it complied with provisions 
of accident policy, were not constitutional questions giving Supreme Court juris- 
diction of appeal. 

(For other cases, see Insurance, Dec. Dig. § 673.) 

2. INSURANCE. 

Instruction construing insurance policy provisions required by statute of 
sister state did not deny validity of such statute so as to give Supreme Court 
jurisdiction of appeal. 


The accident insurance policy sued on, pursuant to requirements of 
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Comp. Laws Mich. 1915, p. 3403, contained provision requiring proof of 
loss to be furnished within ninety days after loss, and insurer contended 
that trial court, in giving instruction reading in part that, if jury believed 
beneficiary, within reasonable time after insured’s accidental death, deliver- 
ed to insurer proof of death, jury should find for beneficiary, ignored 
statute of Michigan, with result that full faith and credit were not given 
to statute, and that insurer was deprived of property without due process 
of law. 

(For other cases, see Insurance, Dec. Dig. § 673.) 


Appeal from Superior Court, Cook County; Joseph B. David, Judge. 

Action by Orpha Anderson against Inter-State Business Men’s Accident 
Association. From a judgment for plaintiff, defendant appeals. 

Cause transferred to Appellate Court. 

Moses, Kennedy, Stein & Bachrach, of Chicago (Walter Bachrach and Albert 
Langeluttig, both of Chicago, of counsel), for appellant. 

Lee D. Mathias and Clyde L. Todd, both of Chicago, for appellee. 

DE Youne, J. 

Orpha Anderson recovered a judgment in the superior court of Cook county 
against the Inter-State Business Men’s Accident Association of DesMoines, Iowa, 
a corporation for $7,656.25. The defendant, asserting the violation of certain of 
its constitutional rights, prosecuted an appeal directly to this court. 

On July 15, 1918, the Inter-State Business Men’s Accident Association of Des- 
Moines, Iowa, issued a policy of accident insurance to Ralph A. Anderson, of 
Traverse City, Mich. Anderson was engaged in the business of an undertaker in 
that city, and arrived in Chicago on June 9, 1919. On the evening of the next day 
he engaged passage on a steamship bound for Grand Haven and Muskegon, Mich. 
He was last seen aboard the steamship after it had sailed from Chicago. On 
August 8, 1919, the appellee, his wife, the beneficiary of the death indemnity, 
gave the insurer notice of his death. Liability upon the policy was denied, and 
the present suit was instituted. 

Pursuant to the requirements of a statute of the state of Michigan entitled 
“An Act establishing standard provisions and conditions to be contained in policies 
insuring against accidental bodily injury and disease, issued by companies author- 
ized to do business in this state, repealing all acts or parts of acts contravening 
the provisions of this act, and providing a penalty for the violation hereof” (2 
Comp. Laws of Michigan 1915, p. 3403), the policy contained the following, among 
other, provisions : 

“In the event of accidental death immediate notice thereof must be given to 
the association. Such notice given by or in hebhalf of the insured or beneficiary 
as the case may be, to the association at its home offce in the city of DesMoines, 
Iowa, or to any authorized agent of the association, with particulars sufficient to 
identify the insured, shall be deemed to be notice to the association. Failure to 
give notice within the time provided in this policy shall not invalidate any claim if 
it shall be shown not to have been reasonably possible to give such notice and that 
notice was given as soon as was reasonably possible.” 

“Affirmative proof of loss must be furnished to the insurer at its said office 
in case of claim for loss of time from disability within ninety days after the term- 
ination of the period for which the insurer is liable, and in case of claim for any 
other loss within ninety days after the date of such loss.” 

There was no provision in the policy that, upon failure to give notice as stipu- 
lated, the rights of the beneficiary would be forfeited. 

At the request of the appellee, the court gave the jury’the following instruc- 
tion: “If you believe from the preponderance of the evidence that Ralph A. Ander- 
son was insured by the defendant by the policy of insurance offered in evidence in 
this case, and that on the night of the 10th day of June, or the morning of the 
llth day of June, 1919, he came to his death in Lake Micchigan by reason of 
physical injuries effected by accidental means independently of all other causes, 
and that within a reasonable time thereafter the plaintiff delivered or caused to 
be delivered to the defendant notice and proof of death of the said Ralph A. 
Anderson then you should find the issues in favor of the plaintiff.” 

It is contended that, by giving this instruction, the trial court ignored the 
statute of the state of Michigan which required proof of loss to be furnished 
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within ninety days after the loss occurred, with the result, first, that full faith 
and credit were not given to the statute, and, second, that the appellant was 
deprived of property without due process of law. The direct appeal to this court 
rests upon these contentions. 

[1-3] Notice of Anderson’s death was given to the appellant within fifty-nine 
days after the former’s disappearance. The, questions whether that notice was 
sufficient and whether it complied with the provisions of the policy in respect to 
proof of death or loss are not constitutional in character. The court, by giving 
the instruction to which objection is made, did not deny the validity of the 
statute which the appellant invokes. The ‘statutory provision was incorporated 
in the policy, and the court, by the instruction, merely construed the provisions of 
the policy concerning notice and proof of death. Even if it should be granted 
that the court’s construction of the policy was erroneous, full faith and credit 
were not, on that account, denied to the statute. Banholzer v. New York Life 
Ins. Co., 178 U. S. 402, 20 S. Ct. 972, 44 L. Ed. 1124; Johnson v. New York Life 
Ins. Co., 187 U. S. 491, 23 S. Ct. 194, 47 L. Ed. 273; Finney v. Guy, 189 U. S. 
335, 23 S. Ct. 558, 47 L. Ed. 839; Allen v. Alleghany Co., 196 U. S. 458, 25 S. 
Ct. 311, 49 L. Ed. 551; Western Life Indemnity Co. of Illinois v. Rupp, 235 U. 
S. 261, 35'S: Ct.37, 59: L.. Bal 220. 

(4] The trial court had jurisdiction of the subject-matter of and the parties 
to the present suit. Both the appellant and the appellee were fully heard in the 
regular course of judicial proceedings. In such a situation and erroneous decision 
does not deprive the unsuccessful party of his property without due process of law. 
Walker v. Sauvinet, 92 U. S. 90, 23 L. Ed. 678: Head v. Amoskeag Co., 113 U. S. 
9,5 S. Ct. 441, 28 L. Ed. 889; Morley v. Lake Shore Railroad, 146 U. S. 162, 13 
S. Ct. 54, 36 L.Ed. 925; Bergemann v. Backer, 157 U. S. 655, 15 S. Ct. 727, 39 L. 
Ed. 845; Central Land Co. v. Laidley, 159 U. S. 103, 16 S. Ct. 80, 40 L. Ed. 91. 

No ground for a direct appeal to this court exists, and the cause is, for that 


reason, transferred to the Appellate Court for the First District. 
Cause transferred. 


COOPER v. PROGRESSIVE ASSUR. CO. No. 28275. 
Supreme Court of Minnesota. Jan. 30, 1931. 
234 Northwestern Reporter 645. 
1. INSURANCE. 

Evidence, in action on health policy, warranted finding that no settlement was 
made or release effected by check which plaintiff claimed was presented as gift 
Syllabus by the Court. 

In this, an action to recover on a health insurance policy, defendant's 
claim that it had made a settlement with, and secured a release from, 
plaintiff, was properly determined adversely to defendant. 

(For cther cases, see Insurance, Dec. Dig. § 665[7].) 

2. INSURANCE. 

Whether insured’s ailment was one for which health insurer assumed no 
liability under terms of policy held question for jury evidence warranted finding 
that sickness for which insured sought recovery under health policy was not a 
venereal disease excluded by policy; physician’s report as to insured’s ailment, 
even if constituting admission against interest, could be contradicted in action by 
insured on health policy. 


Syllabus by the Court. 
Whether plaintiff’s ailment was one for which the defendant assumed 
no liability under the terms of the policy was a fact issue for the jury 
under proper instructions. The evidence, taken as a whole sufficiently 
supported the verdict in plaintiff's favor. The physician’s report as to the 
ailment, under the circumstances recited in the opinion, even if considered 
as an admission by plaintiff against his interest, could be and was con- 
tradicted. 
(For other cases, see Insurance, Dec. Dig. $$ 665[4], 668[10].) 
Stone, J., dissenting. : 
Appeal from Municipal Court of Minneapolis; Clyde R. White, Judge. 
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Action by Andrew Cooper against the Progressive Assurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Mason W. Spicer, of Minneapolis, for appellant. 

A. M. Gunn and Dean L. Fowler, both of Minneapolis, for respondent. 

Hinton, J. 

Defendant appeals from the judgment of the municipal court of the city of 
Minneapolis against it in the sum of $172,36, including costs. 

This action was brought by plaintiff to recover on a health insurance policy 
issued to him by defendant. The case was tried to a jury. A motion for a new 
trial was denied. It was admitted that plaintiff was ill at the time and for the 
period claimed. There was no dispute as to the amount he was entitled to re- 
cover, if defendant was liable under the policy and if plaintiff had not released 
his claim. 

The defenses interposed were (a) that prior to the commencement of the 
action defendant made a settlement with plaintiff, and obtained a release of all 
claims against defendant; (b) that the illness of plaintiff was due to a (named) 
venereal disease, which the policy did not insure against. No error was assigned 
relative to the court’s instructions to the jury. 

[1] 1. When plaintiff was in defendant’s office and signed his proof of claim, 
he was told by its managing officer in charge that there was no liability under 
the policy, but that a Christmas gift of $10 would be given to him by the company. 
A check was drawn payable to plaintiff for that amount; on its face, above the 
signature of defendant and a part of the check, there was printed in small type 
the usual statement that it was in full compromise and settlement of any and 
all obligations, etc. At the defendant’s request, plaintiff indorsed the check, and 
two $5 bills were given him. This money was tendered back to defendant; it 
was refused, and the claim reduced that amount. Plaintiff is illiterate; he could 
not read the printed release; and it was not read or explained to him. The jury 
was warranted in concluding that no settlement was made or release effected. 

[2] 2. Plaintiff’s proof of claim was prima facie sufficient. It stated, and he 
testified, that his ailment was yellow jaundice, that his physician so told him, and 
that no one connected with the company ever mentioned the venereal disease to him 
or disclaimed liability on that ground. The defendant admitted the illness of 
plaintiff; it was incumbent upon it to prove that the illness was one that was not 
covered by the policy. Lockway v. M. W. A., 121 Minn. 170, 141 N. W. 1. 

The physician’s report (not certified) was on the reverse side of the proof of 
claim, and stated that plaintiff had the venereal disease. It is assigned as error that 
the verdict is contrary to the evidence, being contrary to the statement contained 
in Defendant’s Exhibit 2 (physician’s report). 

Plaintiff testified that he had never seen the report and did not know there 
was one; his proof of claim contains no reference to the report nor did the policy 
require one. Plaintiff denied that he procured it from the physician, asked him 
for it, or delivered it to the company. The physician did not testify. 

The report was at defendant’s office before plaintiff came there. From the 
evidence, it might very readily and properly be concluded that the report was 
procured by the company without the knowledge of plaintiff. In any event, such 
a report, even if procured by plaintiff, would be no more than an admission by 
plaintiff against his interest; statements therein were not conclusive, but could 
be contradicted. Laury v. Northwest Mutual Life Ins. Co., 180 Minn. 205, 230 
N. W. 648, 651: Lockway v. M. W. A., supra. 

Plaintiff testified that he never had the venereal disease referred to. An issue 
of facts was thus made for the jury; its determination in plaintiff’s favor must 
stand. We find no error in the record. 

Judgment affirmed. 


Stone, J. (dissenting). 


I agreed that as to the alleged release there was a fact issue easily susceptible 
of decision for plaintiff. Beyond that I cannot concur in this decision. Plaintiff’s 
testimony, taken as a whole, compels the conclusion, in my judgment, that he sub- 
mitted his proof of claim to defendant with the doctor’s certificate a part of it. His 
own statement, on one side of the document, consisting of questions and answers, 
was signed by him. The reverse of the paper was given over to the “Attending 
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Physician’s Final Report of Sickness.” It was signed by Dr. List as “attending 
physician.” No question is made as to the genuineness of Dr. List’s signature, or 
that he was the attending physician. His statement was that plaintiff’s sickness 
was “syphilis tertiary,” accompanied by “possible catarrhal jaundice” and “posible 
arsenical hepatitis.” Later on there is a statement that the claimant had previously 
received treatment for syphilis. Plaintiff admitted, as to the physician’s statement, 
that he had his “own doctor certify to that,” and obtained the doctor’s signature 
in order to make settlement with the insurance company. His weak denial else- 
where in his testimony that he had anything to do with procuring the doctor’s 
statement becomes altogether immaterial, in view of its unquestioned genuineness. 
Plaintiff's testimony, referred to in the majority opinion, “that he never had 
the venereal disease referred to,” comes down at last to his more particular state- 
ment that, so far as he knew, he had never had syphilis, and that “the doctor told 
me it was yellow jaundice, that’s what they said when they took me to the hospital 
and examined me.” I cannot ascribe to that equivocal and hearsay statement the 
effect of overcoming the unquestion diagnosis made and certified to by the attend- 
ing physician. The latter made a prima facie case for defendant (14 R. C. L. 
1446), which, as I view the record, has not been overcome. Hence my dissent. 


TERRY v. WOODMEN ACC. CO. No. 16548. 

Kansas City Court of Appeals. Missouri. 

Jan. 5, 1931. 
34 Southwestern Reporter 163. 
1. INSURANCE. 

Instruction defining “accident,” in action on accident policy, held erroneous 
as not full definition of term within policy. 

Court instructed jury that an “accident” is any event happening with- 
out any human agency, or, if happening through human agency, an event 
which under the circumstances is unusual and unexpected to the person 
to whom it happened, i. e., the happening of an event without the occurrence 
of the will of the person by whose agency it was caused, or the happening 
of an event without any human agency. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

2. INSURANCE. 

Instructions broad enough to permit jury to find any of happenings occurring 
to insured as “accident” justifying recovery on accident policy, though some 
could not have caused death, held erroneous under evidence. 

Evidence showed that insured, when cranking car, received blow on 
head and possibly also in abdomen; that peritonitis developed, from which 
deceased died; that blow on head alone could not produce rupture of in- 
testines causing peritonitis, but that sudden and unexpected twist of body, 
when intestinal tract is full, may cause rupture of intestines resulting in 
peritonitis. There was no evidence that intestinal tract was full at time. 
nor direct testimony that there was sudden or unexpected push or twist of 
body, nor that he received rupture of intestines, yet instruction was 
broad enough to permit recovery on any of these theories. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

3. TRIAL. 

In action on accident policy, instruction referring to accidental wound to ab- 
domen, “if you so believe,” and subsequently referring thereto as “such wound,” 
held not to assume insured received accidental wound to abdomen. 


4. APPEAL AND ERROR. 


Objection to testimony, not made until questions were answered, could not 
be considered. 


5. APPEAL AND ERROR. 


Where objection at trial to testimony differed from that urged on appeal, it 
could not be considered. 
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6. APPEAL AND ERROR. 


Where character of evidence complained of was first elicited by appellant, 
he could not complain. 


7. INSURANCE. 

In view of misleading proof of death under accident policy and other circum- 
stances showing no substantial evidence of vexatious refusal to pay, submitting 
question to jury was improper. 

Plaintiff beneficiary’s theory at trial was that deceased died from 
peritonitis caused by blow to abdomen, but proof of death did not intimate 
such theory, which was not evolved until shortly before suit was filed, and 
not made known to insurer until thereafter. There were circumstances 
lending support to insurer’s theory at trial that insured died of peritonitis 
brought on as a result of ruptured appendix. 


(For other cases, see Insrance, Dec. Dig. § 668[1].) 


Appeal from Circuit Court, Grundy County; L. B. Woods, Judge. 

Suit by Maud Terry, aginst the Woodmen Accident Company. From a judg- 
ment in favor of plaintiff, defendant appeals. 

Reversed and remanded. 

Conral & Durham, Hale Houts, and I. M. Lee, all of Kansas City, for appellant. 


Lesley P. Robinson, of Trenton, for repondent. 
BLAND, J. 


This is a suit upon a policy of accident insurance in the sum of $1,000.00, 
insuring one Homer D. Terry, in favor of his mother, as beneficiary, who is the 
plaintiff herein. The policy insured Terry against loss of life, etc., or disability 
“effected through Violent, External and Accidental Means and entirely independ- 
ent of all other causes, and which shall leave some visible marks upon the body.” 
There was a verdict and judgment in favor of plaintiff in the sum of $1,000.00, 
the amount of the policy, together with $100.00 penalty and $25.00 attorney’s fee 
for vexatious refusal to pay. Defendant has appealed. 


The facts show that insured was injured about 3:30 p. m. of Friday, Sep- 
tember 9th 1927, while working as a section hand for the Rock Island Railway 
Company. He was injured while cranking a railroad motor car that was being 
used by the section men. The crank became disengaged, whirled in insured’s 
hand and struck him on the left side of the abdomen and over his left eye. After 
the crank struck him he appeared to be dazed and acted as though his breath 
had been “knocked out.” Immediately after he was injured he was taken to 
Jamesport, a town 6 or 7 miles west of where he was injured. The next morning 
it was noticeable that he was suffering from his injuries. On Sunday, Septem- 
ber 11th, he went to the home of his mother who lived at that time 12 or 13 
miles east of Jamesport. He rode a hand car from Jamesport to a point within a 
quarter of a mile of where his mother lived and walked from there home. He 
arrived at his mother’s residence a little before noon and left for Jamesport 
about 3 o’clock in the afternoon. 


While at his mother’s he suffered with his abdomen. He returned Sunday 
evening to the residence of his landlady in Jamesport. At supper time he was 
suffering and ate but little. The next morning he went back to work for the rail- 
way company, although he was sick. He continued at work until September 
15th, when the crew of which he was a member was laid off. During this time 
he exhibited symptoms of growing worse. After being laid off his condition 
continued to become more aggravated. He was examined by Dr .Tohmpson, on 
September 17th, who diagnosed his ailment as appendicitis and advised an im- 
mediate operation. On Sunday, September 18th, he was taken to the home of 
his grandmother at Jamison, 8 or 9 miles north and west of Jamesport, where’ 
he remained until he was taken, on September 21st, to St. Joseph for an opera- 
tion for appendicitis. While at the home of his grandmother he suffered severely 
from his abdomen. Hot packs were applied thereto. Insured continued to pull 
the hot packs over a blue or discolored place that was observed on the left side 
of his abdomen. A consultation of doctors was had concerning his condition and 
it was found that insured had a general condition of peritonitis and his chance 
of recovery was slight. The doctors concluded, as a last resort, to take hime to 
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St. Joseph for an operation. He was taken there on September 20th, was 
ed on by Dr. Conrad on the 21st and died on the morning of the 25th. 

There was a great many witnesses to the accident who testified that they 
did not see the crank strike deceased in the stomach but saw it strike his 
head and saw a knot on his head thereafter. Many of them testified that he 
might have been struck in the abdomen as well as the head, although they did 
not see the crank strike him in the stomach. One testified to circumstances 
that would raise an inference that deceased was struck in the stomach, aiso. 
No one actually saw him struck in the stomach. There is enough in the record 
in the way of circumstantial evidence, and inferences to be drawn from the testi- 
mony, tending to show that deceased was so struck. However, in the proofs of 
death furnished defendant no mention of the striking of deceased in the stomach 
was made. Those proofs contained a document called “Friend’s Certificate,” 
stating: “Deceased was injured while cranking motor. Crank flew out and hit 
him and jerked him.” The surgeon's certificate which was signed by Dr. Kenney 
(who did not testify at the trial) stated deceased “was hurt by the crank of an 
engine which he was cranking, said engine backfired and crank was thrown out 
of the socket and he was jerked and twisted violently and from the time of in- 
jury he had tenderness and pain which continually grew worse”; that the doctor 
first attended deceased on September 17th, 1927; that deceased’s abdomen 
tender and distended and sensitive on both sides; that he then was _ sufferjng 
from peritonitis; that the cause of death was peritonitis “probably from violence.” 
Under the heading “Remarks” appeared the following: 

‘The violent twist and strain received from the back firing of the engine 
probably ruptured the bowel and his peritonitis began at once and gradually 
increased until death.” 

Claimant’s certificate signed by the plaintiff states that deceased “was crank- 
ing motor of section hand car on Rock Island Railroad. The crank flew out 
and struck deceased in the head, which blow jerked him or twisted him in such 
manner as to injure him in the abdomen from which he developed peritonitis 
and died on September 25, 1927”; that “from the time of the injurv he suffered 
with pain : the abdomen and steadily increased until his death.” 

[1-3] At the request of the plaintiff, the court gave, among others, the fol- 
lowing instructions: 

“The court instructs the jury that if you find and believe from the evi- 
dence that Homer B. Terry died in St. Joseph, Missouri, September 24, 1927, 
and that such death resulted from bodily injuries sustained through external, 
violent and accidental means, and that the cause of death of the said Homer 
B. Terry was an accidental wound to his abdomen, sustained in cranking a motor 
car on the 9th day of September, 1927, if you so believe, and that by reason of 
such hlow to the abdomen or wound sustained by reason of such blow, and by 
reason thereof peritonitis developed which caused the death of Homer B. Terry, 
if you so believe then vour verdict will be for plaintiff.” 

“The court instructs the jury that an accident is any event happening 
without any human agency, or if happening through human agency, an event 
which under the circumstances is unusual and unexpected to the person to whom 
it happened. The happening of an event without the occurence of the will of 
the person by whose agency it was caused, or the happening of an event with- 
out any human agency, and you are so instructed that if such an accident’ occurred 
to Homer Brooks Terry on the 9th day of September, 1927, and if you find that 
such accident was the moving or producing cause of his death, without which 
his death would not have occurred, and that his death resulted from said acciden- 
tal cause independent of all other causes, or that his death would not have 
happened had it not been for such accident, if any, and that the death of deceased 
was effected through violent, external and accidental means, and that after the 
accident there were visible marks upon the body of the deceased, then you will 
return a verdict for plaintiff on the policy sued on, in a sum not to exceed one 
thousand dollars ($1,000.00).” 


“The court instructs the jury that visible marks upon the body, as used in 
these instructions, are not to be confined alone to bruises on the surface of the 
body. 


operat- 


Was 


“Tf the internal injury of deceased, if you believe he was thus injured, pro- 
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duces a pale and sickly look in the face, if it causes vomiting or retching, or if 
it sends forth the observation of the eye in the struggle of nature, any signs of 
the injury then those are external and visible signs, provided they are the direct 
result of the injury.” 

It is insisted by the defendant that the court erred in giving plaintiff's 
instructions numbered 3 and 4. Instruction No. 3 does not fully define the term 
“accident” as used in the policy. Cameron v. Mass. Protective Ass'n, 220 Mo. 
App. 780, 784, 785, 275 S. W. 988; Caldwell v. Ins. Co., 305 Mo. 619, 267 S. W. 907, 
39 A. L. R. 56; Curry v. Ins. Co., 221 Mo. App. 626, 287 S. W. 1053. There is no 
question but that instructions 3 and 4 are erroneous. While there was some 
evidence tending to show that a sudden and unexpected “dodge,” “oscillation,” 
“push” or “twist” of the body, when the intestinal tract is full, can cause a 
rupture of a small intestine which might result in peritonitis, that the blow 
deceased received to the head, alone, could not produce such effect. However, 
instructions 3 and 4 are broad enough to permit the jury to rove at will and find 
any of the happenings testified to as having occurred to deceased when the crank 
flew out, as an accident, and base recovery upon that, as instruction No. 3 directs 
a verdict. 

The instructions are erroneous for another reason. If deceased’s condition 
of peritonitis, from which he died, was the result of the accident it was caused, 
according to plaintiff's evidence, by the crank striking him in the abdomen, thus, 
the real cause was explained in plaintiff’s testimony. There is no evidence that 
deceased’s intestinal tract was full at the time of the accident, nor is there any 
direct testimony that there was any sudden or unexpected push or twist of his 
body and, of course, none that he received a rupture to his intestines at that t’me. 
The cause of peritonitis having been fully explained, as before stated, plaintiff’s 
testimony, under the circumstances, as to whether the peritonitis was caused by 
a rupture of the intestines as a result of some violent twist, or the like, to the 
body at the time of the accident is left to speculation. This seems to have been 
recognized by plaintiff in the offering of her instruction No. 2. Yet instructions 
numbered 3 and 4 are broad enough to permit recovery on the theory that 
deceased received a rupture to his intestines by some twist of the body or the 
like at the time of the accident. 

Complaint is made of the giving of plaintiff's instruction No. 2, on the ground 
that it is claimed it is assumed therein that deceased received an “accidental 
wound to his abdomen and that he received a blow to the abdomen.” There 
is no assumption in the instructions that he received an “accidental wound to his 
abdomen.” Warnke v. Rope Co., 186 Mo. App. 30, 45, 171 S. W. 643, 647; Costello 
v. Kansas City, 280 Mo. 576, 219 S. W. 386, 391. There is an assumption that he 
received a blow to his abdomen, provided the words “blow” and “wound” are not 
used synonymously in the instruction. The clause in the instruction “or wound 
sustained by reason of such blow” seems to treat the two as not synonymous. 
However, it is quite apparent that the instruction is very awkwardly drawn and, 
at another trial, it should be redrafted so as to avoid any possiblity of claim of 
error. 


[4-6] Complaint is made of the admission of certain evidence. However, we 
find from an examination of the record that some of the testimony, which is now 
claimed to have been erroneous, was not objected to until after the questions were 
answered. In other instances the objection at the trial was different from that 
now urged. In others the character of the evidence now complained of was first 
elicited by the defendant. See Neely v. Chicago Great Western R. Co. (Mo. App.) 
14S. W. (2d) 972, 977. 

[7] It is insisted that the court erred in giving plaintiff’s instruction submit- 
ting to the jury the question of vexatious refusal to pay. It is claimed that 
there is no evidence of vexatious refusal to pay in this case. This contention 
must be sustained. The proofs of death do not intimate that the peritonitis 
from which deceased died was caused by a blow to the abdomen. However, at 
the trial this explanation was advanced by plaintiff as the cause of the death. 
The proofs of death convey the thought that deceased was struck in the head; 
that as a result of this striking he was jerked and twisted in such a manner as 
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to result in a ruptured intestine. While there was evidence tending to show 
that an unexpected and sudden twist or the like to the body, when the intestinal 
tract is full, can cause a rupture of an intestine, as before stated, whether that 
happened in this case, under all the testimony, is left to mere speculation and 
guess. There is authority holding that where the theory advanced at the trial 
is different from that advanced in the proofs of death the company is usually 
entitled to defend the suit without being adjudged guilty of vexatious refusal to 
pay. Merkel v. Ry. Mail Ass’n, 205 Mo. App. 484, 494, 226 S. W. 299; McAlister 
v. Nat. Life Ins. Co. (Mo. App.) 261 S. W. 733. 

However, the record in this case discloses that defendant did not rely wholly 
upon the proofs of death. Plaintiff’s attorney testified that shortly after this 
suit was instituted two claim agents of defendant called upon him; that one of 
them was the “spokesman” and that this one said that the only investigation 
made by defendant was by correspondence; that this agent said that he had 
written to a doctor at a university in lowa City who had advised him “that there 
wasn't any such a thing as traumatic appendicitis, and for that reason they re- 
fused to pay the claim.” There was some correspondence between the parties, 
of a nature not material to the point now under discussion, before defendant re- 
jected the claim. The letter rejecting the claim, dated December 7th, 1927, 
stated: 

“From the facts now at hand, it appears conclusive that Mr. Terry’s death 
resulted from an attack of appendicitis and peritonitis which developed. This 
being in the nature of a disease, it does not appear that there is a proper claim 
under the accident insurance policy which he held in our company. The same 
provides indemnity only for death or disability resulting directly and exclusively 
from accidental injury. In this situation our Claims Committee is obliged to 
reject the claim.” 

There is no statement in the proofs of death that deceased died from ap- 
pendicitis but the proofs give the names of the doctors who were “called in 
this case” and Dr. Conrad, the surgeon who operated upon deceased, was men- 
tioned in this connection. Dr. Conrad, testifying for the defendant, stated that 
the operation was for appendicitis; that the appendix was ruptured when re- 
moved and in his opinion it was ruptured before deceased was taken to St. Jo- 
seph; that deceased died from peritonitis caused by a ruptured appendix. 

Plaintiff's witness, Dr. Graham, who was present at the operation, denied 
that the appendix was ruptured. However that may be, defendant made some 
investigation by correspondence of the medical phase of the é¢ase aside from the 
proofs of death and obtained information from Dr. Conrad or otherwise that the 
death was caused by appendicitis. There evidently was no investigation of the 
facts surrounding the accident but apparently defendant relied on the proofs of 
death as to that. Defendant could have communicated with Dr. Graham, but 
what he would have told it other than was reported in the proofs of death is 
not disclosed by the testimony. The testimony does conclusively show that the 
theory advanced by plaintiff at the trial could not have been evolved until after 
the correspondence ceased and liability was denied, as plaintiff's attorney, who 
had charge of the case from the time the proofs of death were prepared, did not 
learn that deceased was struck in the abdomen until the latter part of December, 
1927, and this suit was filed shortly thereafter or on January 16th, 1928. Al- 
though defendant had rejected the claim before the discovery of the new facts 
was made it was not informed of the discovery before the suit was filed but 
was left to believe the facts as they were stated in the proofs of death. 

There is a great deal of testimony in the record tending to show that the 
condition of peritonitis in deceased was caused by a ruptured appendix and 
not by anything that happened to deceased at the time of the accident. As be- 
fore stated, the surgeon who performed the operation upon deceased stated that 
a ruptured appendix was the cause of the peritonitis. Of course, this was denied 
by plaintiff's physicians. As before stated, Dr. Graham testified that the ap- 
pendix was not ruptured. All of the testimony shows that deceased was not 
suffering from traumatic appendicitis but the misleading proofs of death well 
may have confused defendant as to this. Dr. Graham testified that deceased’s 
condition of peritonitis, in his opinion, could have brought about the inflamed 
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appendix and that the peritonitis was not caused from the appendicitis. How- 
ever, he did testify that it was not an ordinary thing for a man receiving a blow 
on the abdomen, sufficient to cause peritonitis, to be able to work thereafter as 
long as deceased did in this instance, but that such a thing could happen. He 
further testified that it was a very rare thing that an intestinal rupture resulting 
in peritonitis is brought about by a blow. It is admitted that deceased had ap- 
pendicitis. However, plaintiff's witness, Dr. Moore, testified that peritonitis does 
not cause appendicitis; that a blow to the left side will not cause appendicitis; 
that the appendix is on the right side. The other medical witnesses agreed that 
appendicitis could not be directly caused by a blow on the left side of the ab- 
domen. 

Defendant’s medical witnesses testified that deceased could not have con- 
tinued to work had he suffered a ruptured appendix at the time of the accident; 
that deceased would have developed peritonitis within twelve hours of the rup- 
ture; that after a man developes general peritonitis “he is just as sick a man as 
you ever looked at” and generally dies; that the death results in 3 days at the 
most after the general peritonitis sets in. 

It is claimed that defendant should have made further investigation before 
denying the claim; that all it did was to consult the doctor in Iowa City. In 
the first place defendant was misled in the proofs of death made in the case. 
Those proofs contained the statement of Dr. Kenney and it would appear to a 
reasonable man that no further communication with this doctor was necessary. 
There is nothing to show that had defendant communicated with Dr. Graham or 
other doctors that it would have found out anything save that contained in 
the proofs of death, as plaintiff's theory as to the blow on the abdomen of de- 
ceased producing peritonitis was not evolved until after the claim was denied. 
In some manner defendant discovered that deceased was operated upon for ap- 
pendicitis and that the peritonitis causing his death was a result of that disease. 
Under the medical testimony in this case it was only reasonable for defendant , 
to have supposed at the time of its denial of liability that deceased died as a re- 
sult of appendicitis and that this disease was the cause of the death. 

Under the circumstances, we think that defendant was within its rights in 
defending this case on the theory that deceased died of peritonitis brought on as 
a result of a ruptured appendix, in view of the testimony which we have detailed 
showing what information it had when it denied liability. There was no sub- 
stantial evidence of vexatious refusal to pay and, therefore, nothing to submit 
to the jury on this question. Patterson v. Ins. Co., 174 Mo. App. 37, 160 S. W. 59; 
Weston v. Am. Ins. Co., 191 Mo. App. 282, 177 S. W. 792; Berryman vy. Southern 
Surety Co., 285 Mo. 379, 397, 227 S. W. 96; Aufrichtig v. Columbia National Life 
Ins. Co., 298 Mo. 1, 16, 249 S. W. 912; State ex rel. v. Allen, 303 Mo. 608, 619-621, 
262 S. W. 43. It follows that at another trial the question of vexatious refusal 
to pay should not be submitted to the jury. 

The judgment is reversed and the cause remanded. 

Arnold, J., concurs. 

Trimble, P. J., absent. 


HARDING v. FEDERAL LIFE INS. CO. No. 16807. 
Kansas City Court of Appeals. Missouri. Dec. 1, 1930. 
Rehearing Denied Jan. 5, 1931. 

34 Southwestern Reporter (2d) 198. 


1. INSURANCE. 
Evidence held not to show that insured was killed by accidental discharge of 


shotgun handled by him while in dazed condition caused by injury resulting from 
accidental wrecking of automobile. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
Appeal from Circuit Court, Jackson County. 
“Not to be officially published.” 


Action by Stella P. Harding against the Federal Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. 
Affirmed. 
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William B. Dickinson, Alfred Hillman, and Martin B. Dickinson, all of Kansas 
City, for appellant. 

McAllister, Humphrey, Pew & Broaddus, of Kansas City, for respondent 

CAMPELL, C. 

Action upon a policy of accident insurance issued by defendant to Charles S. 
Harding, in which plaintiff, the assured’s wife, is beneficiary. Upon trial the 
jury found in favor of the defendant, and plaintiff appeals. 

Under the terms of the policy, insurance was granted against death resulting 
directly and independently of all other causes from bodily injuries sustained through 
external, violent, and accidental means by the wrecking or disablement of any 
vehicle or car in which the assured was riding or driving. The policy was in force 
at the time of assured’s death, which occurred on December 20, 1926. Plaintiff’s 
evidence is that on the morning of that day insured had breakfast with his family 
as usual, appeared to be in normal condition; that during the forenoon he ‘came 
home and procured the signature of his wife to a note, returned to his home 
about noon, and remained until after 1 o’clock, and then left in an automobile, 
presumably to go to the home of his sister. 

About 2 o’clock on the afternoon of that day, plaintiff's witness Strother 
Levesay was driving along Highway No. 20, and, as he approached a fill that had 
been made in the road, saw insured in his car, which had left the road, ran down 
the embankment, and finally struck a stone abutment with great force. The in- 
sured waved to the witness, who went down to the car, found insured on the 
seat of the car beside the driver’s seat, and helped him out of the car and assist- 
ed him up the embankment. The insured complained of pain and there was a 
blue mark on his forehead, and several times repeated, “I don’t know how it hap- 
pened”: complained of his knees and lower limbs hurting him, and seemed shaky 
when he walked: complained of his head and rubbed the wounded place. The 
witness expressed the opinion that insured “was dazed.” On cross-examination 
the witness said insured asked him his name, saying that he knew his people, and 
requested that he take him to his home. The witness requested insured that he 
be permitted to notify the Dodge Agency, but the insured said he would take 
care of that; said he was going to his sister’s, and when they got to the insured’s 
home the witness offered to help him in, and he said he didn’t need assistance; 
that insured talked intelligently, but that he could not understand everything he 
said; that the blue mark on his forehead was slight, and some blood was on the 
face, althotigh the skin was not broken. 

Another witness testified that on the morning of that day the insured com- 
plained of having “a catch in my side.” 

The plaintiff testified that some time during the forenoon of that day the in- 
sured “complained of his stomach”; “said something about having trouble with 
his stomach.” 


A son of decedent went to the home about 5 o’clock, and together with his 
mother, plaintiff herein, went into the basement and there found, but did not 
touch, the body of decedent; that they immediately called a neighbor and a doctor; 
that the neighbor and doctor responded to the call, and as witnesses said they 
went into the basement and found the body lying on the concrete floor and a gun 
lying possibly eighteen inches to four feet from the body. An examination re- 
vealed a gunshot wound of considerable size in the left breast. There was also 


an abrasion or contusion on his forehead and some minor wounds on the hands 
or fingers. 


The expert evidence is that after the wreck the decedent was confused in 
mind and that his motor coordination was disturbed, and that while in that condi- 
tion he would not handle a gun normally; that he might do some things in a sub- 
conscious way, in a reflex way, that would be normal; and that that condition 
might continue, depending on the degree of injury, from an hour to several hours. 
On cross-examination the expert witnesses said that death was due to the gun- 
shot wound and not to the injuries sustained in the automobile accident. 

An expert witness said: 

“Q. Doctor, assuming that the deceased had been in a car and driving it, and 


that it went off the road, he driving, and it broke down two posts, and went 
down considerable of a declivity, and finally went against the stone abutment of 
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a culvert, so that he received a bruise on his forehead, and I believe you testified 
there were injuries to his shin? A. I didn’t testify on that. 

“Q. Was there? A. Yes. 

“Q. That he received those injuries; that at the time of the accident he had 
vomited in the car; and that normally he was a strong man physically, 45 years 
of age and used to hunting and riding; that he was so weakened that he had to 
be helped from the car and supported up the embankment to a car, to go to his 
home; that he was able to talk and say where he lived, and was concerned about 
the motor car, and explained he was suffering a severe pain in his head, and held 
his head, as he was going in, yet was able to get out of the car when it reached 
his home, unassisted, and to walk in the house, what would you say with reference 
to the shock to his nervous system from such a car accident? A. I think the 
fact he vomited would indicate he had had a concussion of the brain.” 

It is shown that the gun found in the basement by the body of deceased was 
sometimes kept upstairs and sometimes in the basement. 

Error is assigned by appellant to the giving of instructions on behalf of the 
defendant, and to the failure of the court to grant a new trial, for the alleged 
reason that a deed introduced by defendant and shown to have been filed on De- 
cember 20, 1926, was not in fact filed for record until the following day. 

Respondent replies that its peremptory instruction should have been given, 
and even if error was committed in the respects pointed out by appellant, such 
error, although it is not conceded there was error, is immaterial. 


[1] As we understand, the plaintiff contends that as the result of the wrecking 
of the car, the insured received injuries which caused or brought about a dazed 
condition, probable concussion of the brain, and that while in that condition he 
attempted to handle the shotgun, and being unable to handle the same normally, 
it was discharged and his death caused thereby. 


In support of this contention, we are citd to an opinion of this court, Driskell 
v. Insurance Company, 117 Mo. App. 362, 93 S. W. 880, 882, in which it is said: 

“If, under the peculiar temperament or condition of health of an individual 
upon whom it is inflicted, such injury appears as the active, efficient cause that 
sets in motion agencies that result in death, without the intervention of any other 
independent force, then it should be regarded as the sole and proximate cause of 
death. The fact that the physical infirmity of the victim may be a necessary con- 
dition to the result does not deprive the injury of its distinction as the sole pro- 
ducing cause.” 

We are also cited to other cases in harmony with the Driskell Case. See 
Fetter v. Fidelity & Casualty Company, 174 Mo. 256, 73 S. W. 592, 61 L. R. A. 
459, 97 Am. St. Rep. 560; Greenlee v. K. C. Cas. Co., 192 Mo. App. 303, 182 S. W. 
138. The question, however, in this case is: Does the evidence bring the plain- 
tiffs case within the rules announced? We think not. That decedent received 
injuries at the time and as a result of the wrecking of the automobile is clearly 
shown; that the wrecking of the automobile was accidental is based upon an in- 
ference, legitimate however, because we will not assume the decedent purposely 
drove off the embankment; that he was found in the car injured and in a dazed 
condition is shown by direct testimony. He, however, talked intelligently, inquired 
the name of the witness who came to him, told him where he lived, saying that 
he would take care of certain matters relative to phoning the Dodge Agency, 
and declined assistance to go into his home. It is asserted decedent sustained 
concussion of the brain. We have set out the question and answer on that sub- 
ject. The answer was not responsive, and the question omitted the important 
fact that plaintiff had testified decedent complained of his stomach on the morn- 
ing of that day, and the answer seems to assume that the vomiting in the car 
was after the accident. There is no evidence, one way or the other, as to whether 
the vomiting was before or after the accident. Therefore the answer of the wit- 
ness is valueless. Neither is there any direct evidence that the gun found by the 
body of deceased was the one the discharge of which caused death. Again, we 
must resort to inference or presumption. There is no evidence decedent touched 
the lethal weapon unless presumption is indulged. Before we could hold the 
evidence in this case brings it within the rules of law contended for by plaintiff, 
it would be necessary to find there was evidence that the wrecking of the auto- 
mobile was accidental; that, as a result thereof, decedent received injuries which 


. 
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produced a confusion of mind, lack of coordination; that upon reaching his hom 
he attempted to, and did, handle the shotgun; and that because of his condition 
the gun was accidentally discharged. 

[2] Inference or presumption must rest on inference or presumption in order 
to sustain the plaintiff's contention. It is well settled that an inference or pre- 
sumption cannot be so based. Phillips v. Travelers’ Insurance Company, 288 
Mo. 175, 185, 231 S.W. 947. There was a failure to prove that “such injury ap- 
pears as the active, efficient cause that sets in motion agencies that result in death, 
without the intervention of any other independent force.” 

Holding as we do that the peremptory instruction requested by defendant 
should have been given, all other questions pass out of the case. Coby v. Q., O. 
& K. C. Ry. Co., 174 M. App. 648, 655, 161 S. W. 290. The judgment is affirmed 
The Commissioner so recommends. 

Boyer, C., concurs. 

Per Curiam. 

The foregoinig opinion by Campbell, C., is adopted as the opinion of the 
court. The judgment is affirmed. 

All concur, except Trimble, P. J., absent. 


MACKAY v. COMMONWEALTH CASUALTY CO. No. 4853. 
Springfield Court of Appeals. Missouri. Jan. 15, 1931. 
34 Southwestern Reporter (2d) 564. 
1. INSURANCE. 

All reasonable doubt in respect to meaning of provision of policy must be 
resolved against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Courts where language of policy is reasonably susceptible of two meanings 
must apply instruction rendering insurer liable. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

Injury to insured in falling from step of passenger car occurred “within 
railroad car” within meaning of accident policy. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Appeal from Circuit Court, Jasper County; R. H. Davis, Judge. 

Action by Nellie Mackay against the Commonwealth Casualty Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Allen & Allen, of Springfield, for appellant. 

Frank R. Birkhead, of Carthage, for respondent. 

Cox; 2. J; 

Action upon an accident insurance policy. Plaintiff recovered, and defend- 
ant appealed. 

The case was tried before the court without a jury upon an agreed statement 
of facts. The only assignment of error is to the effect that upon the agreed 
statement of facts the plaintiff could not recover. The agreed facts, as far as 
necessary to quote, are as follows: The plaintiff rode as a passenger upon a 
vestibule passenger coach of the Frisco Railroad from Monett to Carthage, Mo. 
The agreed statement of facts states: “When said train came to a stop at said 
station, the plaintiff arose from her seat inside the car and walked out into the 
enclosed vestibule of said car with other passengers who were leaving the train. 
That plaintiff walked down the steps of said car leading from the vestibule for 
the purpose of alighting from said car and that said steps were designated by 
the railroad company as the place for passengers to leave the train. That when 
plaintiff stepped with one foot from the lower step of the car to the movable 
box provided by said railroad company for passengers to step upon before 
stepping down on the railroad station platform and while her other foot rested 
upon the lower step of said car and her hand grasped the handrail of said car, 
the movable box slipped causing plaintiff to fall on the pavement of the station 
platform and under the train by reason of which she was injured.” 
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The clause of the insurance policy upon which liability is claimed in this 
case is as follows: “l1—While actually riding as a passenger in a place regularly 
provided for the transportation of passengers only within a railroad car, elevated, 
subway or interurban railroad car, street car or steam boat provided by a com- 
mon carrier for passenger service.” 

The question of liability of defendant depends upon the meaning of the 
phrase “within a railroad car” as used in this policy and as applied to the 
facts of this case. 

[1-4] When plaintiff fell she had one foot on the movable box placed on the 
platform at the station and the other foot on the lower step of the car, while 
with one hand she grasped the handrail of the car. She, of course, did not re- 
ceive the injury until she fell and came in contact with the pavement, but we 
think her position at the time the box slipped and she began to fall must, for 
the purpose of this case, be taken as her position when injured. Was she at 
that time, with one foot still on the lower step of the car and one hand still 
grasping the handrail, “within a railroad car” under the provision of the policy 
above quoted? It needs no citation of authorities to say that, in determining 
this question, all reasonable doubt must be resolved against the appellant. Ot 
course, if the language of the policy is so clear as to leave no room for con- 
struction, then the courts must give to it the meaning which its plain language 
imports, but if, when applied to the facts of a given case, the language of the 
policy is reasonably susceptible of two meanings, one of which would render the 
company liable and the other release it, the courts must apply that construction 
which will render the company liable. The appellant quotes from Webster’s 
Dictionary the definition of the word “within” as “in the inner or interior part 
of; inside of; not without.” Also from the Standard Dictionary as follows: “In 
the interior or interior part of; inside; opposed to outside”—and says on its own 
account “the word ‘within’ in its common and accepted significance means in the 
inner or interior part of; inside and not without.” Before attempting to apply 
these definitions to this case, we must first consider the construction of the rail- 
road car in which plaintiff rode and from which she was attempting to alight 
when she fell. This car was a vestibule car. It is a matter of common knowledge, 
and a fact of which we should take judicial notice, that the vestibule of a passen- 
ger car incloses both the platform and steps of the car. The vestibule is under 
the same roof as the car proper, and is intended to make it safe for passengers 
to pass from one car to another while the train is in motion and to protect them 
from the wind or storm on the outside while doing so. The steps: are covered 
by a trapdoor, and the platform of the car is inclosed at all times except when 
opened to admit or discharge passengers. The platform and steps are a part of 
the car, and, when inclosed by a vestibule, are as certainly a part of the in- 
closure of the car as is the men’s washroom or the ladies dressing room or the 
floor and seats of the car, and, when the door of the vestibule is closed, as it 
is at all times except when taking on or discharging passengers, a person stand- 
ing in the vestibule or in a washroom or dressing room is as certainly within 
the inclosure of that car as are the persons seated within the walls of the car. 
They are then, as well as those seated in the seats, undoubtedly “within” the 
car. Plaintiff while riding in a seat in a passenger coach was concededly within 
the car. When the car stopped and she arose from her seat and started to 
alight from the car, she was still within the car, but appellant contends that, as 
soon as she passed from the part of the car containing the seats into the vesti- 
bule of the car, she was no longer within the car. Was the vestibule within or 
inside the car when the outside door of the vestibule was closed and without or 
outside the car when this door was opened so passengers could alight by pass- 
ing down the steps of the car? It seems to us that, as to this question of 
whether plaintiff at the time she fell was still within the passenger car within 
the terms of this policy, her situation is very similar to what it would be if she 
were, under the same circumstances, emerging from a building through an en- 
tranceway provided by building outside of the main building but under the same 
roof and inclosed by walls attached to the main building, in which there was 
built a platform with a floor on a level with the floor of the building and steps 
leading from this platform down to a door at the bottom of the steps that 
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opened to allow persons to pass out upon the sidewalk. In that case there would 
be no doubt that a person passing out of the building would still be within the 
building until he had passed from the platform and down the steps within the 
inclosed entranceway and out through the door to the walk on the outside. We 
think the same conclusion should be reached as to a person passing out of a 
vestibule passenger car. 

In this case the plaintiff remained within the car until she had passed out 
into the vestibule and down the steps to the depot platform. She fell just an 
instant before reaching the platform. She was within the care until she had passed 
to a place where it could, in fact, be said, that she was outside the car. She 
fell just an instant before she reached that point. If we are right in saying that, 
when the outside door of the vestibule of this car was closed, both the platform 
and steps of the car which are necessary parts of the car were within the in- 
closure of the car, then is it not a fair and reasonable construction of the pro- 
vision of this policy to hold that plaintiff as she passed out of the car by going 
down the steps remained within the car until she had entirely passed with all 
her body beyond the space inclosed by the outside vestibule door when it was 
closed? It may be said that the door of the vestibule does not inclose the lower 
step. Technically that is true. A trapdoor is let down over the steps and on a 
level with the platform or floor of the vestibule, and the outside door of the 
vestibule closes the space above the trapdoor. While the lower step is exposed, 
it cannot be used while the door of the vestibule is closed, and, if that door ex- 
tended down to the bottom it would inclose all the steps. This door when closed, 
stands practically even with the outside wall of the car, so that, when plaintiff 
had one foot on the lower step, as she did when she fell, that foot at least was 
inside the space that would be inclosed by the vestibule door if it were extended 
down as low as the bottom of the step. It would be unreasonably technical to 
hold that her whole body was at that time outside the car merely because the 
lower step of the car was not actually inclosed by the door of the vestibule 
when closed. We think the language of this policy is reasonably susceptible of 
the construction that plaintiff, at the time she fell, was within the car as that 
term is used in this policy. 

In Schmohl v. Travelers’ Insurance Co., 177 S. W. 1108, the Kansas City 
Court of Appeals held that phrase “while riding as a passenger in a railway pas- 
senger car” to mean while riding inside the car and not on the platform of the 
car. The insured under that policy was thrown or fell from the platform of a 
passenger car while trying to pass from one car to another while the train was 
in motion. The platform was open and not inclosed by a vestibule as was this 
car. The trial court held in that case that the policy included the platform of 
the car as well as the inside of it, and rendered judgment for plaintiff. On ap- 
peal, the Kansas City Court of Appeals reversed that judgment. The plaintiff 
then secured a writ of certiorari from the Supreme Court, and the case was sent 
there. The opinion of the Supreme Court is found in State ex rel. Schmohl v. 
Ellison, 266 Mo. 580, 182 S. W. 740. The policy in that suit contained two pro- 
visions, one insuring Arthur J. Schmohl in the main provision of the policy and 
the other insuring his mother, Anna Schmohl, in a supplement to that policy. 
The Kansas City Court of Appeals held that both provisions should be construed 
together and that the whole was but one contract, and all the provisions in both 
should be construed together. The Supreme Court quashed the opinion of the 
Court of Appeals chiefly on the ground that the holding of the Court of Appeals 
that these two provisions, one insuring the son and the other the mother, must 
be construed together was in conflict with prior decisions of the Supreme Court. 
In discussing the case the Supreme Court said, on page 589 of 266 Mo., 182 S. 
W. 740, 742: “It will be observed from the statement of this case that there can 
be but two possible questions. First, whether the Court of Appeals was wrong 
in holding that the two contracts must be considered as one, and, secondly, if 
right in this construction, whether or not their views upon the merits of the 
case is diverse from views previously expressed by this court. Of course, there 
would also be the question as to whether or not the construction of the language 
in the supplemental contract was in accord with the views of this court.” In 
the last paragraph of the opinion on page 594 of 266 Mo., 182 S. W. 740, 743, it 
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is said: “The Court of Appeals concede in the opinion before us, that unless 
they can limit the meaning of the language used in the supplemental contract, 
by the language found in the main contract, then the words used in the supple- 
mental contract ‘while riding as a passenger in a railway passenger car’ are 
broad enough to entitle recovery for an accident happening on the platform of 
such a car. Holding as we do that such court could not call these two instru- 
ments one contract for the purpose of limiting the meaning of this language in 
the contract sued on in this case, it follows that by their own concession the 
opinion is wrong. Their holding is predicated solely on the ground that they 
could give this language a limited meaning by reading it in connection with the 
other contract. Standing alone they say the plaintiff is entitled to recovery, and 
on that proposition cite and discuss the cases.” 

The case then went back to the Kansas City Court of Appeals, which rend- 
ered another opinion in the case found in 189 §. W. 597, 600, in which the mean- 
ing of the word “in” as used in that policy is discussed and cases cited, to which 
we also refer, and, after holding that they were bound by the decision of the 
Supreme Court and could only consider the supplemental contract which insured 
the mother, they say: “Considering the language of the supplement alone, as we 
are now required to do, it must be held that the words ‘while riding as a passen- 
ger in a railway passenger car’ are broad enough to create liability for indemnity 
on account of the death of Mrs. Schmohl, under the circumstances detailed in the 
agreed statement of facts.” This is followed by a discussion of the meaning 
of the word “in” as used in that policy with citation of authorities and quote 
with approval from Preferred Accident Insurance Co. v. Muir, 126 F. 926, 61 
Cc. C. A. 456, as follows: “If it was ‘intended to exclude from the benefit of the 
policy death resulting from an injury occurring while the insured was upon the 
platform of a moying car, it was easy to say so. Had this been the intention, 
presumably it would have been expressed.” The Court of Appeals then affirmed 
the judgment of the circuit court for plaintiff. One judge thought the holding in 
conflict with certain other decisions of the Supreme Court, and the case was 
then certified to the Supreme Court for that reason. When the case again 
reached the Supreme Court as reported in 197 S. W. page 60, 61, it is said: “The 
merits of this case are of easy disposition. The case comes here upon certifica- 
tion from the Kansas City Court of Appeals.” This is followed by a long dis- 
cussion of a motion to remand to the Kansas City Court of Appeals, resulting 
in the motion being overruled. When that motion was overruled, the case was 
there to be determined on its merits. The case was heard by the court en banc, 
and on page 63 of 197 S. W., it is disposed of on its merits as follows: “Going 
to the merits. The salient facts of this case may be gathered from the case of 
[State] ex rel. Schmohl v. Ellison, 266 Mo. 580, 182 S. W. 740. Upon the strength 
of the ruling in that case, the judgment of the circuit court in this case should 
be affirmed. It is so ordered.” 

This decision of the Supreme Court, as we understand it, holds that the 
clause “while riding as a passenger in a railway passenger car” means while on 
the platform as well as while on the inside of the car. That was held, too, wher 
a person was on a platform that was open and unprotected, while in this case 
the platform was not open and unprotected, but was protected by a vestibule 
which, we have already held, made the platform and steps part of the inclosure 
of the car. If, in this policy, the word “in” a railroad car had been used instead 
of “within” a railroad car, there could be no possible doubt under the above 
authorities that the platform and steps were included and would have been in- 
cluded if the platform and steps had been open instead of being inclosed as 
they were in this case. The only room for a different holding would be to hold 
that the word “within” is so restrictive as to mean on the inside of the body of 
the railroad car. This we are unwilling to do. We find in Webster’s Dictionary 
that the word “within” is given as a synonym of the word “in,” and we think 
that, as applied to location as being on the inside or outside of an inclosure, 
they are synonymous, the context or form of expression determining which 
should be used. Certainly if the phrase “in a passenger car” in the Schmohl 
Case, supra, covered an accident to a person while on an open platform of the 
car as the Kansas City Court of Appeals and the Supreme Court held in that 
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case, the phrase “within” a passenger car in this case should be held to cover 
the platform and steps of a car with a vestibule which inclosed them. 

We are bound by the decision of the Supreme Court, and that court’s hold- 
ing in the Schmohl Case we think binds us in this case, and it will not be neces- 
sary to examine other authorities cited in the able brief of counsel. 

The judgment will be affirmed. 

Bailey and Smith, JJ., concur. 


WEISS v. UNION INDEMNITY CO. No. 83. 
Court of Errors and Appeals of New Jersey. Feb. 4, 1931. 
153 Atlantic Reporter 508. 
1. INSURANCE. 

Insured’s death from inhaling gas entitled beneficiary to principal sum of acci- 
dent policy plus half thereof, where policy provided for payment as special in- 
demnity of half principal sum for death from inhaling gas. 

Syllabus by the Court. 

Where an accident insurance policy provided that the beneficiary should 
receive the principal sum of the policy for death resulting from an acci- 
dent, in one clause, and under another paragraph provided for the pay- 
ment of “Double Indemnities” which should be twice the principal sum if 
death resulted from certain accidents, and in another paragraph provided, 
under the title of, “Special Indemnities,” that in case the insured should 
die as a result of certain accidents happening thereunder the beneficiary 
would receive one-half of each of the indemnities provided in the policy, 
and the decedent died as a result of the inhalation of gas mentioned under 
the title of “Special Indemnities,” held, that the beneficiary was entitled 
to not only the principal sum but also to one-half of the principal sum in 
addition thereto. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

2. INSURANCE. 

Ambiguous clauses in accident policy are construed most strongly against 
insurer. 

Syllabus by the Court. 

Where two clauses in an accident insurance policy are so ambiguous 
as to allow of two constructions, they will be construed most strongly 
against the insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Supreme Court. 

Action by Ray Weiss against the Union Indemnity Company. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

McDermott, Enright & Carpenter, of Jersey City, for appellant. 

Lichtenstein, Schwartz & Friedenberg, of Hoboken (David Friedenberg, of 
Hoboken, of counsel), for respondent. 

Kays, J. 

This was an action at law brought by the respondent, Ray Weiss, against the 
appellant, Union Indemnity Company, on an accident insurance policy in the prin- 
cipal sum of $10,000 issued by the appellant company and naming the respondent, 
Ray Weiss, wife of the insured, as beneficiary. The policy insured the deceased, 
the husband of the respondent, against the effects of bodily injuries in certain in- 
stances and death resulting therefrom. The respondent’s husband died from the 
inhalation of poisonous gas. Under a stipulation, which was entered into be- 
tween the parties to this suit, it was agreed: “That the only question in respect 
to the issues involved in the above matter which is to be submitted to the Court 
for its decision is that of the amount recoverable on the insurance policy which 
is the subject-matter of this suit, assuming that while the said policy was in full 
force and effect, the assured named therein sustained bodily injuries caused di- 
rectly, solely and independently of all other causes by the involuntary, unconscious 
inhalation of gas, suffered through external, violent and accidental means, and 
within ninety days from the date of the accident alleged in the complaint filed 
herein, and that while the said policy was in full force and effect, the said assured 
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died as the sole and exclusive result of such bodily injuries.” The stipulation 
further provides that the defendant agrees to pay to the plaintiff, and the plaintiff 
agrees to accept from the defendant, in settlement of all issues involved, a sum 
equivalent to one-half of the amount found by the court to be due, and that the 
plaintiff will accept at any time prior to the decision of the court the sum of 
$2,500 on account of whatever should be determined to be due to the plaintiff. 
It further provides that the matters and things contained therein “are solely for 
the purpose of the determination of the issues involved in this cause, and for 
no other purpose, and that neither party shall pay, or be responsible to the other, 
for any costs whatsoever in this Court or the Court of Errors and Appeals.” 

The policy of insurance, after providing for the insurance of the decedent, 
in the principal sum of $10,000 in case of his death, contained a number of sec- 
tions relating to what are called in the policy, “Accident Indemnities,” and con- 
tains the following wording: 

“Section 1. If any loss specified in this Section shall result solely and ex- 
clusively from such injuries within ninety days from date of the accident, the 
Company shall be liable only for such loss, and will pay for Loss of Life * * * 
The Principal Sum.” 

It then mentions a number of other losses, as for instance, both hands, etc., 
for which it also agrees to pay “The Principal Sum.” The fourth section is en- 
titled, “Double Indemnities,” and provides as follows: 

“Section 4. All the above amounts shall be doubled if such injuries shall be 
received, 

“Ist. While riding as a passenger in any passenger car of any street or other 
railway; or 

‘2nd. While a passenger and on board a steam vessel licensed for the regular 
transportation of passengers.” 


The fifth section is entitled, “Special Indemnities,” and provides as follows: 

“Section 5. Sunstroke, freezing, hydrophobia, or the involuntary and un- 
conscious inhalation of gas or other poisonous vapor, shall be covered with one- 
half of each of the indemnities provided by this policy when suffered through 
external, violent and accidental means.” 

The plaintiff below claimed that by virtue of the fifth section she was en- 
titled to recover not only the sum of $10,000 fixed in the policy on account of 
the death of the decedent, but also an additional sum equal to one-half of that 
indemnity because the decedent died by inhaling poisonous gas. The defendant 
below claimed that the said plaintiff was not entitled to recover anything except 
one-half of $10,000. The case was tried before Judge Smith without a jury, and 
the judge found a verdict in favor of the plaintiff for the sum of $7,500 which 
was one-half of the liability of the defendant company under said policy together 
with interest amounting to the sum of $1,102.91. The said sum of $7,500 was 
arrived at by reason of the stipulation after the trial judge reached his conclu- 
sion in the matter. From the said sum of $7,500, $2,500 had been paid on account, 
which left a balance due on the principal sum of $5,000, together with interest 
making a total amount of $6,102.91 damages without costs for which judgment 
was entered. 


[1, 2] We agree with the conclusion reached by the court below. It would 
be an unreasonable interpretation of the policy of insurance to hold that if a 
death occurs in a certain way or under certain conditions, the amount due under 
the policy shall be double, but that if it occurs under other certain circumstances 
it shall be cut in half. The words “Special Indemnities” indicate that death under 
the circumstances stated in that particular section shall receive a special amount 
in addition to the $10,000 indemnity mentioned in the first section. There appears 
nothing in the wording of the fifth section of the policy to suggest a reduction 
of the indemnity under the sum specified in the first section of the policy. Even 
though there may be an ambiguity between the first and fifth sections of the 
policy, such ambiguity must be construed most strongly against the insurance 
company. His honor, Chancellor Walker, speaking for this court in the case of 
Harris v. American Casualty Co., 83 N. J. Law, 641, at page 646, 85 A. 194, 196, 
44 L. R. A. (N. S.) 70, Ann. Cas. 1914B, 846 said: 


“Tt is a familiar rule that the words used in a policy of insurance should 
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be interpreted most strongly against the insurer where the policy is so framed as 
to leave room for two constructions.” 

Therefore, if there is any doubt as to whether the fifth section of the policy 
provides for an additional indemnity over and above the $10,000 or whether it 
provides for only one-half of the $10,000, it should be construed most strongly 
in favor of the respondent, Ray Weiss. This interpretation of the policy is also 
fortified by paragraph (d), near the end of the policy under the caption “Addi- 
tional Provision,” which reads as follows: “(d) Loss from injuries, fatal or 
otherwise, received by the Insured while entering or leaving, or attempting to enter 
or leave, or while upon the step or steps, or platform or running board of any 
conveyance, shall be covered only by single indemnity.” It therefore seems quite 
evident that the intention of the policy was to cover at least the whole indemnity 
in the sum of $10,000 for any accident mentioned in the policy which resulted in 
death, and that in certain instances the beneficiary would receive an additional in- 
demnity if the death resulted from an accident set forth under a special indemnity, 
and if it happened under the provisions set forth under “Double Indemnity” the 
beneficiary would receive double the sum of $10,000. 

We are therefore of the opinion that the court below properly decided this 
case. The judgment is affirmed. 

For affirmance: The Chief Justice, Justices Trenchard, Parker, Campbell, 


Lloyd, Case, Bodine, and Daly, and Judges Van Buskirk, Kays, Dear, and Wells. 
For reversal: None. : 





JOHNSON et al. v. FEDERAL LIFE INS. CO. No. 5825. 
Supreme Court of North Dakota. Feb. 3, 1931. 
234 Northwestern Reporter 661. 
1. INSURANCE. 


One dying of carbon monoxide gas poisoning while occupying car stalled in 
mudhole held “riding in automobile” within double indemnity provision of acci- 
dent. policy. 

Syllabus by the Court. 

A provision in an accident insurance policy stipulated for double in- 
demnity if an injury were sustained “while the insured is riding in or driv- 
ing a privately owned automobile of the pleasure car type.” It is held, 
under the facts stated in the opinion, that one dying of carbon monoxide 
gas poisoning, while an occupant of a car which was stalled in a mudhole 
in the nighttime at a place where the road was covered with water, was 
riding in an automobile within such double indemnity provision. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

2. INSURANCE. 

One does not cease to ride in automobile within accident policy merely 

cause car stops by reason of some obstacle. ; 
Syllabus by the Court. 

One does not cease to ride in an automobile the moment the car comes 
to a stop by reason of some obstacle preventing the immediate continuance 
of the journey. 

(For other cases, see Insurance, Dec. Dig. § 529. 


Appeal from District Court, Pierce County; W. J. Kneeshaw, Judge. 
Action by Elmer R. Johnson, guardian of the person and estate of Ruby O. 


Johnson, a minor, against the Federal Life Insurance Company. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

Harold B. Nelson, of Rugby (J. F. Kutak, of Chicago, IIl., of counsel), for 
appellant. 

Senn, Casey & Jongewaard, of Rugby, for respondent. 

BirpDZELL, J. 


This is an action on an accident policy issued to one Alfred R. Johnson. At 
the conclusion of the trial in the district court each of the parties moved for a 
directed verdict in his favor, whereupon with the consent of the parties the jury 
was discharged, and thereafter the court made findings of fact and conclusions of 
law favorable to the plaintiff. From a judgment entered thereon the defendant 


* 
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appeals. No question was raised either at the trial or in this court concerning 
the liability of the defendant to the extent of $1,000, the single principal sum 
of the policy, which amount was tendered. The question is as to the application 
of the double indemnity provision. 

The insured, Alfred R. Johnson, was a grain buyer in charge of an elevator 
located at Hong, N. D. On Saturday evening, April 21, 1928, he and a com- 
panion, Oscar Larson, drove to Wolford, N. D., in a coupe belonging to the latter, 
and they remained at Wolford until approximately 2 o’clock a. m. of the follow- 
ing day. At about daylight Sunday morning the car was discovered standing in 
a mudhole about two and one-half miles southwest of Wolford. The motor was 
running and upon inspection it was ascertained that both the insured and Oscar 
Larson, the occupants of the car, were dead. 

[1, 2] The question that is presented for decision arises upon the following 
language in the double indemnity provision of the policy: “If such injury is sustain- 
ed: (1) While the insured is riding in or driving a privately owned automobile 
of the pleasure car type. * * *’ The contention is made that the facts and cir- 
cumstances are such as to show the death of the insured did not occur while 
he was riding in or driving an automobile. It is said that the burden of proof 
was upon the plaintiff to bring the insured within the double indemnity pro- 
vision, that the evidence fails to sustain this burden, and on the contrary shows 
that he was not riding in or driving a privately owned automobile at the time 
of his death. The following circumstances are relied upon as showing this pro- 
vision not to be applicable: At the time of the discovery of the car it was stand- 
ing in a puddle in the road at a place where the road was covered with water 
for some distance. The water was deep enough to cover the running boards and 
hubs, but not deep enough to cover the floor boards in the car. The night had 
been chilly, the occupants were clothed with overcoats, mittens, and caps. The 
insured, deceased, when found, was sitting in the seat next to the driver. The 
car was equipped with a heater. It was out of gear, the motor: was still running, 
and death was caused by the inhalation of carbon monoxide gas. The water ex- 
tended on either side of the car so far that it was doubtful if one railroad tie 
would be of sufficient length to reach from the shore to the running board of the 
car. From these circumstances the argument is made that the car was driven 
into the mudhole, but that the occupants did not meet death while it was being 
driven into the place where it was found, as is shown by the fact that it was 
out of gear when found. In other words, conscious effort had been employed 
to cease driving the car. That the remaining circumstances reasonably indicate 
that death overtook the occupants while they were using the car merely as a 
convenient and comfortable place in which to rest while waiting for daylight or 
the discovery of a means to extricate themselves from the difficulty they had 
encountered. It is said the fact that death was caused by carbon monoxide gas 
is in itself a circumstance indicating that the car was not being driven at the 
time, for the reason it is highly improbable that such gas would accumulate in 
the body of a car in sufficient quantity to cause death while the car is being 
driven and in motion. 


It will be noted that the contentions of the appellant rest upon a close literal 
construction of the policy. It seems to be assumed that one cannot be riding in 
a car unless the car is in motion, and that the instant it stops he ceases to ride. 
The argument negatives any connotation of the word “riding” which would in- 
clude the mere sustaining of the insured during a period when the car might be 
stopped on account of some obstacle interfering with the progress of the journey. 
We are of the opinion that under a reasonable construction the language of the 
policy conveys such a meaning. It is intended, as we read it, to give double in- 
demnity to an insured on account of any loss resulting from personal bodily in- 
jury caused by the happening of a purely accidental event while the insured is 
subject to a hazard incident to riding in or driving a privately owned automobile. 
To exclude the inhalation of carbon monoxide gas during a period when the car 
is stalled in a mudhole on the theory that motion had ceased would be not merely 
to adopt a narrow meaning of the language of the contract, but to actually de- 
prive the words used of a portion of their ordinary meaning. The occupant of a 
car while it is stalled in a mudhole, particularly during a time when means of 
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escape in comfort may well appear to be lacking, is still riding in the car in 
quite the same sense as a passenger upon a steamship at anchor may be riding 
the waves. It has been held that injuries sustained by one in leaping from an 
automobile in the hope of avoiding impending danger fall within such a pro- 
vision (see Wright v. AZtna Insurance Co. [C. C. A.] 10 F.(2d) 281, 46 A. L. R. 
225), and that one injured in the act of getting out of his car by stepping upon 
a brick or some other object on the ground was within such a provision (Southern 
Surety Co. v. Davidson [Tex. Civ. App.] 280 S. W. 336). With reference to the 
contention that the coverage stopped when the car had ceased to move, the 
court in the latter case said (page 337 of 280 S. W.): “It is true that the auto- 
mobile that appellee was driving or operating at the time had ceased to move 
when he undertook to go therefrom, but the terms of the policy did not limit 
appellee's liability to an injury only when the automobile was in actual motion. 
The policy is to be construed more strongly against appellant, and, had it been 
the intention to limit the benefit to the insured only while he was moving in his 
automobile, it must be presumed that it would have been so stated in the con- 
tract.” See, as further tending to support our conclusion, May on Insurance (2d 
Ed.), § 524; Couch, Cyc. of Insurance Law, volume 5, § 1151). 

It follows from what has been said that the judgment appealed from is 
right, and it is affirmed. 

Christianson, C. J., and Nuessle, Burr, and Burke, JJ., concur. 





WILLIAMS v. COMMERCIAL CASUALTY INS. CO. No. 13060 
Supreme Court of South Carolina. Feb. 2, 1931. 
156 Southeastern Reporter 871. 


3. INSURANCE. 

Whether agent acted within scope of authority in delivering fraudulent pol- 
icy was properly submitted to jury under evidence of agent’s authority to solicit 
insurance, write applications, deliver policies, and collect premiums. 

(For other cases, see Insurance, Dec. Dig. § 93.) 

4. INSURANCE. 

That insurer did not profit from its agent’s fraud in delivering bogus policy 
to insured did not relieve insurer from liability for damages sustained. 

(For other cases, see Insurance, Dec. Dig. § 93.) 

Cothran, J., dissenting. 

Appeal from Common Pleas Circuit Court of Chester County; T. S. Sease, 
Judge. 

Action by James Williams against the Commercial Casualty Insurance Com- 
pany. Judgment for plaintiff, defendant’s motion for new trial was overruled, 
and defendant appeals. 

Affirmed. 

McDonald, MacAulay & McDonald, of Chester, for appellant. 

Gaston, Hamilton & Gaston, of Chester, for respondent. 

STABLER, J. 

This is an action for damages for alleged fraud and deceit in connection 
with the sale and delivery of a specimen or sample policy of life, health, and 
accident insurance to the plaintiff by one J. S. Orr, agent of the defendant com- 
pany. At the trial of the case, the defendant by its answer having offered to 
allow judgment in favor of the plaintiff for actual damages, it was agreed that 
such damages amounted to $30, and that a verdict therefor should be rendered 
for the plaintiff. Defendant’s counsel made motions for a nonsuit and for a 
directed verdict as to punitive damages, which motions. were overruled, and 
the jury found for the plaintiff $1,000. A motion for a new trial was made and 
refused. Defendant appeals. 

It is not denied that a fraud was perpetrated upon the plaintiff, but the ap- 
pellant contends that Orr was not acting within the scope of his authority as 
its agent in committing the fraudulent acts; and the appeal, as stated by its 
counsel, rests upon the decision of that point. 

Testimony for the plaintiff tends to show that about the middle of August, 
1928, Orr went to see the plaintiff about buying an insurance policy, displayed 
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his license, explained certain provisions of the proposed policy, and told him 
that the premium would be $2.65 a month; that after some conversation, plain- 
tiff, who could neither read nor write, agreed to take the insurance, and paid 
Orr the first monthly premium, and that Orr entered the payment on a policy 
collection register which he had with him; that about two weeks Orr collected 
another month’s premium, delivered to plaintiff a paper purporting to be the 
policy sold him, some sick blanks, and a premium receipt book, and entered on 
the book the two premium payments already made; that in October or Novem- 
ber plaintiff was ill for several weeks; that he sent a sick blank to his attending 
physician to be filled out; that the doctor filled it out and delivered it to plaintiff’s 
son, who delivered it to Orr, who told plaintiff’s son that he had sent it off; and 
that no sick benefit under the policy was ever paid to plaintiff. 

The policy, the premium receipt book, and the policy collection register were 
placed in evidence. At the end of the policy are found these words: “In Witness 
Whereof, The Commercial Casualty Insurance Company, of Newark, N. J., has 
caused this policy to be signed by its President and Secretary and countersigned 
by a duly authorized Representative of the Company.” It was not signed by 
the president or secretary, but bears the signature of “J. S. Orr, Authorized 
Representative,” and the company’s seal. The words “sample copy” had been 
printed in capital letters at the foot of the policy, but the word “sample” had 
been erased, and in the same space there had been written “1928 Cereal,” the 
legend thus being changed from “sample copy” to “1928 Cereal copy.” 

The policy collection register contains “a number of names the numbers of 
certain policies, the premiums thereon, the dates of policies, the monthly in- 
demnity and the amount of the principal sum,” the second name on the book 
being “James Williams, address, Chester, S. C., premium $2.75, monthly indem- 
nity $40.00, principal sum $500.00, and premium due August.” Through this 
name and address and the amount of premium a line has been drawn, and no 
policy number is indicated or date given. Among other names is that of Robert 
Foster, and there was testimony tending to show that Orr made this entry. 
The register also contains instructions as to the collection of premiums, the 
steps to be taken for reinstatement of a lapsed policy, the filing of monthly re- 
ports of collections, etc., and, inter alia, the statement: “The book is to be used 
by you to enter premiums as they are collected thereby enabling you to keep 
your records in proper order.” 


The premium receipt book contains, among others, this provision: “Until 
otherwise (scratched out) this office, you will pay these premiums to the Collector 
named herein, or at the Home Office. Jj paid to another, you do so at your own 
risk.’ This book names the plaintiff as the insured and J. S. Orr as the collector, 
and contains this sentence: “Next Premium must be paid on or before September 
Ist, 1928, and on or before the Ist day of each month thereafter, to the above 
named Collector.” 


The defendant’s state manager, A. H. Sawyer, admitted in his testimony that 
the company furnished Orr with sample policies to be used for advertising pur- 
poses, but stated that it had never authorized the sale or delivery of any such policy 
or the collection of any premiums thereon. He testified also that defendant’s 
policies are issued through him from the Columbia office, that he had never re- 
ceived any application or premium for a policy on James Williams, had never 
issued any such policy, and had never received any claim for sick benefits for 
the plaintiff, and that the first notice that the defendant had of any claim under 
the policy was the service upon it of the summons and complaint. He testified 
further that the premium receipt book placed in evidence was furnished to Orr 
by the defendant for advertising purposes and that it contained the word “speci- 
men” or “sample,” which had been erased; that Orr was to get as his remunera- 
tion the full amount of the first month’s premium and 25 per cent. of subsequent 
premiums; and that he sent the policy collection register to Orr to assist him 
in keeping his records, but instructed him not to collect premiums, although ad- 
mitting on cross-examination, that the premium receipt book authorized him to 
collect premiums. 


As to the facts there is little dispute. Can it be said, as a matter of law, 
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that the acts done by Orr were outside the scope of his agency, admitted or in- 
ferable from the testimony? 

[1] Ordinarily, the question whether a given act was or was not such as to 
be within the agent’s scope of authority is one for determination by the jury. 18 
R. C. L. 254; Polatty v. Railway, 67 S. C. 391, 45 S. E. 932, 100 Am. St. Rep. 
750; Redding v. Railway Co., 3 S. C. 1, 16 Am. Rep. 681. 

[2] The appellant contends that it never authorized Orr to sell or deliver a 
“bogus” policy to the plaintiff, and that is no doubt true, but that is not the test. 
The principal is responsible in punitive damages for the fraudulent acts of his 
agent done in the course of his employmnt, even when they may have been per- 
formed contrary to the express directions of the principal. Brown v. Telephone 
Co., 82 S. C. 173, 63 S. E. 744, and cases cited. We can do no better in this con- 
nection than to quote the following from Reynolds v. Witte, 13 S. C. 5, 36 Am 
Rep. 678, which seems to be the leading case on the point in this state: “What 
is the proper understanding of the phrase ‘within the scope of the agency?’ Does 
‘the scope’ include negligence and exclude fraud? Jt cannot properly be restrict- 
ed to what the parties intended in the creation of the agency, for that would also 
exclude negligence, as no agent is appointed for the purpose of being negligent, 
any more than for the purpose of acting fraudulently. The question cannot be deter- 
mined by the authority intended to be conferred by the principal. We must 
distinguish between the authority to commit a fraudulent act and the authority 
to transact the business in the course of which the fraudulent act was committed. 
Tested by reference to the intention of the principal, neither negligence nor fraud 
is within ‘the scope of the agency;’ but tested by the connection of the act with 
the property and business of the agency, fraud in taking the very property is as 
much ‘within the scope of the agency’ as negligence in allowing others to take 
it. The proper inquiry is whether the act was done in the course of the agency 
and by virtue of the authority as agent. If it was, then the principal is responsible, 
whether the act was merely negligent or fraudulent. Here the fraudulent act was 
the appropriation of the very property of the agency—without which agency they 


would not have had possession of the property and could not have done the act.” 
(Italics added.) 








































































































[3] Did the defendant give to Orr “the authority to transact the business 
in the course of which the fraudulent act was committed”? It is admitted that 
Orr was an authorized agent of the company, licensed by the state insurance 
department, with authority to solicit insurance, write applications, and deliver 
policies, and there was ample testimony to support an inference by the jury that 
he was authorized to collect premiums. He went to see the plaintiff, took his 
application for insurance, collected two months’ premiums and delivered him a 
policy instead of a genuine policy, and we cannot say, as a matter of law, that 
the jury took the view most unfavorable to the appellant in so far as the authority 
to collect premiums was concerned, we find that the only act which Orr did 
which was not expressly authorized by the appellant was the delivery of a “bogus” 
policy instead of a genuine poiicy, and we cannot say, as a matter of law, that 
in doing such act he turned aside from his principal’s business and entered upon 
business exclusively his own. Except for the authority given him by the appel- 
lant, he would not have been in position to perpetrate the fraud, every act of 
which was in that class of acts which he had been employed by the company to 
perform. We think the appellant got all it was entitled to when the question of 
the scope of Orr’s agency was submitted to the jury. 


In Medlin v. Railway Co., 143 S. C. 91, 141 S. E. 185, 56 A. L. R. 767, plain- 
tiff's contentions—found by the jury to be true—were that he asked the train 
conductor the amount of the fare and was correctly informed as to such amount, 
that he gave the conductor a $20 bill to pay the fare, but that the conductor 
failed to return him the change, $13.04, appropriating the same to his own use. 
Though it was not shown that the railroad company knew anything about the 
transaction or condoned it or received any profit from it, the court held that the 
conductor, being authorized to collect the correct fare, was acting in the scope of 
his agency, in the entire transaction. In that case, as in the case at bar, the agent 


was able to commit the fraud only through the use of the instrumentalities and 
powers placed in his hands by the principal. 








































































































In the Reynolds Case, supra, the following is quoted with approval from 
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Lord C. J. Holt; “Seeing + * * that some one must be loser by the deceit, it is 
more reasonable that he who employs and confides in the deceiver, should be the 
loser than a stranger.’ 

And from Story on Agency: “It is a general doctrine of law that, although 
the principal is not ordinarily liable (for he sometimes is) in a criminal suit for 
the acts or misdeeds of his agent, unless, indeed, he has authorized or co-operat- 
ed in them, yet he is held liable to third persons in a civil suit for the frauds, 
deceits, concealments, misrepresentations, negligences and other malfeasances, mis- 
feasances and omissions of duty of his agent, in the course of his employment, 
although the principal did not authorize or justify or participate in, or indeed 
know of such misconduct, or even if he forbade the acts or disaproved of them. 
In all such cases the rule applies respondent superior; and it is founded upon 
public policy and convenience, for in no other way could there be any safety tc 
third persons in their dealings, either directly with the principal or indirectly 
with him, through the instrumentality of agents. In every sucl! case the principal 
holds out his agent as competent and fit to be trusted, and thereby, in effect, he 
warrnts his fidelity and good conduct in all matters within the scope of the 
agency. 

[4] Nor does the fact that the appellant did not profit from its agent’s fraud 
avail it. It is very clear that in the Reynolds Case, supra, which was submitted 
to the court upon a comprehensive statement of fact, the principal obtained no 
benefits from his agent’s fraud, but on the contrary suffered detriment. This 
question is well discussed in Mick v. Corporation of Royal Exch. Assur., 87 N. 
J. Law, 607, 91 A. 102, 104, 52 L. R. A. (N. S.) 1074, in which the court said: 

“Naturally, when an agent intrusted with powers to deal with a particular 
subject-matter misuses those powers so as to deal unlawfully, and the principal 
is sought to be held responsible, the plea is that the powers are exceeded, and the 
unlawful acts are now within the scope of the agency. But, as was said by Mr. 
Justice Willes in the leading case of Barwick v. English Joint Stock Bank, L. 
R. 2 Exch. 259: 3% L. J. Exch. 147, 12°E. K. C; 28: 

“Tn all these coses it may be said, as it was said here, that the master had 
not authorized the particular act, but he has placed the agent in his place to do 
that class of acts, and he must be answerable for the manner in which that agent 
has conducted himself in doing the business which it was the act of his master 
to place him in,’ 

“That case was quite generally considered to limit the responsibility of the 
principal for fraudulent acts of the agent to those committed for the benefit of 
the principal; but this misapprehension is set right by the House of Lords in the 
recent case of Lloyd v. Grace, Smith & Co., 1912 A. C. 716, where a solicitor 
was held accountable for the fraudulent procurement of a transfer of property 
from a client by the solicitor’s managing clerk, though the solicitor in no way 
benefited or could benefit thereby, knowing nothing of the transaction. The rule 
is laid down that, irrespective of the question of benefit, the principal is liable 
for the fraud of the agent acting within the scope of his authority.” 

The judgment of the circuit court is affirmed. 

Blease, C. J., and Carter, J., concur. 

Cothran, J., dissents. 


WASHINGTON FIDELITY NAT. INS. CO. v. WILLIAMS et al. No. 12361. 
Court of Civil Appeals of Texas. Fort Worth. Oct. 11, 1930. 
33 Southwestern Reporter (2d) 796. 
Rehearing Denied Nov. 8, 1930. 


1. INSURANCE. 


Beneficiaries had burden of proving that death of insured was not due 
any causes excepted in accident policy. 

The policy provided that it did not cover any one employed as public 
or private driver, automobile mechanic, repairer, or tester, or injuries, 
fatal or nonfatal, which were sustained by the insured while, or as a 
result of, having violated the law or engaged in any race or speed con- 


test or which did not produce visible contusion or wound on exterior 
of the body. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 
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2. INSURANCE. 

Petition containing description of accident resulting in insured’s death held 
to exclude such accidents as policy specially excluded. 

The petition contained the allegation that the insured sustained 
accidental personal bodily injuries through external and accidental means, 
and that, while insured was engaged in taking a rim and tire off his 
automobile and while bent over in stooping position, deceased accident- 
ally fell backwards, that the tire and rim fell on insured, straining and 
tearing the perineum. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

3. INSURANCE. 

Evidence in action on accident policy supported finding that insured re- 
ceived injury causing death through external and accidental means while re- 
pairing automobile. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from District Court, Wichita County; W. W. Cook, Judge. 

Action by Eva Williams and others against the Washington Fidelity National 
Insurance Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

3onner, Bonner & Childress, of Wichita Falls, for appellant. 

Weeks, Morrow, Francis & Hankerson, of Wichita Falls, and Clyde F. Winn, 
of Waxahachie, for appellees. 

Buck, J. 

Eva Williams and her daughter, Gladys Williams, feme soles, filed suit 
against the Washington Fidelity National Insurance Company, a private cor- 
poration, hereinafter called insurance company, alleging the death of the hus- 
band and father, Walter Williams, on or about May 10, 1928. They alleged that, 
at the time of said Walter Williams’ death, he was insured in a certain policy 
of insurance “No. Q. O. 11552,” and that the plaintiffs were beneficiaries under 
said policy. They further pleaded: “That said policy of insurance so issued and 
delivered to Walter Williams as the insured and the plaintiffs hereinabove named 
as beneficiaries insured the said Walter Williams with Eva Williams, his wife, 
and Gladys Williams, his daughter, as beneficiaries against losses specified in 
said policy of insurance, resulting, directly and independently of all other causes, 
from personal bodily injuries effected during the life of such policy through ex- 
ternal, violent and accidental means (a) while actually riding in, operating, ad- 
justing, cranking or repairing an automobile, (b) by being struck by an automo- 
bile knocked down or run over by it; said policy further providing that if such 
injuries shall within ninety days from the date of accident, and independently 
of all other causes, result in the loss of the life of the insured, the defendant 
company agrees to pay to the beneficiaries the sum of $1,250.00.” 

They further alleged that yearly premiums had been paid on said policy, in- 
cluding premiums for the year in which Walter Williams died, and that said 
policy was in full force and effect at the time of Walter Williams’ death, to wit, 
May 10, 1928. They further pleaded: “That said Walter Williams sustained 
accidental personal bodily injuries through external, violent and accidental means 
in the manner and to the extent hereinafter set forth; that while engaged in 
taking a tire and rim off his automobile and while bent over in a stooping posi- 
tion and pulling and straining at the rim in an effort to get it off, the deceased 
accidentally fell backwards on to the ground; that said tire and rim fell on or 
across the lower part of Walter Williams’ abdomen, straining, tearing or lacer- 
ating the perineal [perineum] and the membranes and tissues in and around 
the perineal [perineum] that thereafter and as the direct and proximate re- 
sult of such injury, the said Walter Williams developed a general septicemia and 
died as the result thereof on May 25, 1928. [May 10, 1928?]” 

They further pleaded that proof of loss had been’ given in due time, and the 
defendant had denied liability and had refused to pay the loss, and that plain- 
tiffs had employed Clyde F. Winn, an attorney at Waxahachie, Tex., and Weeks, 
Morrow, Francis & Hankerson, attorneys at law, of Wichita Falls, Tex., to file 
and prosecute their claim under said policy, and had become liable, bound, and 
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promised to pay the sum of $500 as attorneys’ fees, in addition to the amount 
allowed by law as attorneys’ fees. 

The defendant answered by a general denial, and a prayer that the petition 
be dismissed and it be discharged with its costs, and specially denied that the 
alleged injury was one resulting from assured’s “riding in, operating, adjusting, 
cranking or repairing an automobile, or by being struck by an automobile, 
knocked down or run over by it,” and that therefore said injury was not within 
the scope of the policy sued on. 

Defendant further alleged that Walter Williams was also insured in the 
National Life & Accident Insurance Company, and also had a policy in the 
Grand Lodge of Colored Knights of Pythias of Texas. That the first policy 
was in the sum of $145 and the latter policy was in the sum of $500, and that 
Walter Williams had made application to the defendant for the policy of insur- 
ance herein sued upon and had not given any notice to it that he carried any 
accident insurance in any other company. Therefore, defendant prayed that, even 
though liability be established against it on the policy, that liability should be 
only for such portion of the indemnity promised as said indemnity bears to the total 
amount of all the insurance held by Williams and in force at the time of his death. 

A trial was had on October 17, 1929, and the cause was submitted to a jury 
on special issues. The issues and answers thereto are as follows: (1) The jury 
found from a preponderance of the evidence that on or about May 10, 1928, 
Walter Williams received personal bodily injury, such as are complained of in 
plaintiffs’ first amended original petition; (2) the jury found from a preponder- 
ance of the evidence that such injuries were received through external, violent, 
and accidental means while repairing an automobile; (3) the jury found from a 
preponderance of the evidence that such injuries, within 90 days from the date 
they were received, directly and independently of all other causes, resulted in 
death to the said Walter Williams; (4) the jury found that a reasonable attor- 
neys’ fee for the filing and prosecution of the suit was $250. 

Upon this verdict, the trial court found that the plaintiff was entitled to re- 
cover of and from said defendant the sum of $1,144, together with interest 
thereon from May 1, 1929, together with 12 per cent. thereof as a penalty ac- 
cruing on account of the failure of the defendant company to pay the amount 
due under the policy within 30 days from and after the date of the demand 
thereof, together with the further sum of $250 as attorneys’ fee. 

It was further ordered and decreed that Eva Williams and Gladys Williams, 
both feme soles, have and recover from the insurance company the sum of $1,- 
531.28, said amount to be divided equally between them. 

It was further ordered that $1,144 of the amount above set forth bear in- 
terest at the rate of 6 per cent. per annum from and after May 1, 1929, and the 
balance of $387.28 bear interest from the date of the judgment at the rate of 6 
per cent. per annum. From this judgment the defendant has appealed. 

Opinion. 

There are 56 propositions in appellant’s brief, but in discussing them we can 
group a number of the propositions, which we will do. 

Propositions 1 and 2 complain of the action of the trial court in overruling 
the general demurrer of defendant below, inasmuch as plaintiffs did not set out 
the policy sued upon in hec verba, or attach the same as an exhibit. The 
policy contains this clause: “This policy, however, does not cover anyone em- 
ployed as a public or private chauffeur or driver, automobile mechanic, ma- 
chinist, repairer or tester; or injuries, fatal or non-fatal, which are sustained 
by the insured while or as a result of having violated the law or engaged in 
any race or speed contest or which do not produce visible contusion or wound 
on the exterior of the body.” 

In support of these propositions, appellant cites Travelers’ Ins. Co. v. Harris 
(Tex. Com. App.) 212 S. W. 933; Coyle v. Palatine Ins. Co. (Tex. Com. App.) 
222 S. W. 973; Pelican Ins. Co. v . Troy Co-op. Ass’n, 77 Tex. 225, 13 S. W. 
980. 

In Coyle v. Palatine Ins. Co., supra, the first headnote reads: “Under a policy 
insuring against damage by tornado, windstorm, or cyclone, expressly excepting 
from the risk any loss or damage through tidal wave, high water, or overflow, 
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and damage caused by water or rain, whether or not driven by the wind, bur- 
den was on insured to show that loss was not among those excepted.” 

[1] Chief Justice Phillips wrote an addenda to this opinion in approving it. 
We think that the holding in these cases is that the burden of proof was on the 
plaintiffs to show that the death of Walter Williams was not due to any of the 
causes excepted in the paragraph taken above from the policy. 

[2] The first paragraph of plaintiffs’ first amended original petition speci- 
fically sets out the losses and injuries “resulting directly and independently of 
all other causes, from personal bodily injuries effected during the life of such 
policy through external, violent and accidental means (a) while actually riding 
in, operating, adjusting, cranking or repairing an automobile; (b) by being 
struck by an automobile, knocked down or run over by it.” 

In the second paragraph is set out the circumstances and causes of the acci- 
dent, to wit: “Walter Williams sustained accidental personal bodily injuries 
through external, violent and accidental means in the manner and to the extent 
hereinafter set forth; that while engaged in taking a tire and rim off his auto- 
mobile and while bent over in a stooping position and pulling and straining at 
the rim in an effort to get it off, the deceased accidentally fell backwards on to 
the ground; that said tire and rim fell on or across the lower part of Walter 
Williams abdomen, straining, tearing or lacerating the perineal [perineum;] 
that thereafter and as the direct and proximate result of such injury, the said 
Walter Williams developed a general septicemia and died as the result thercof 
on May 25, 1928.” 

Thus it will be noted that in their description of the accident resulting in 
death they exclude such accidents as the policy specially excludes, since it says 
that, Walter Williams “while engaged in taking a tire and rim off his automo- 
bile,” it is evident that he was not engaged in the act of repairing his em- 
ployer’s automobile as chauffeur. We think the pleadings further show that 
the injuries were to the exterior of Williams’ body. Dr. D. W. King, a colored 
physician, testified that he examined the deceased soon after he was injured, and 
“examined the wound, the contusion there and concluded that he must have 
got a lick there some way or other. The soft tissues of the body, beneath the 
skin, were torn. That is around the perineum.” He further testified that in 
his opinion it was the blow that he got from the automobile wheel that was 
the cause of his death. See Automobile Ins. Co. v. Bridges, 5 S.W.(2d) 244, by 
the Eastland Court of Civil Appeals, in which it is said, quoting from the head- 
notes: “If sufficient be stated in a pleading to enable the court to see that a 
good cause of action or ground of defense exists, however defectively stated, 
the insufficiency or defectiveness of the averment cannot be taken advantage 
of by a general demurrer”—citing Northwestern National Ins. Co. v. Woodward, 
18 Tex. Civ. App. 496, 45 S. W. 185, in which a writ of error was refused by the 
Supreme Court. See, also, 13 Corpus Juris, 719; Farrell v. American Employers’ 
Ins. Co., 68 Vt. 136, 34 A. 478; Mason v. Kleberg, 4 Tex. 85; Wooters v. Railway 
Co., 54 Tex. 294. 

Propositions 1 and 2 are overruled. 

Propositions 3 and 4 complain of the action of the trial court in refusing to 
give appellant’s tendered peremptory instruction. Inasmuch as this depends on 
the claim of deficiency of plaintiffs’ pleading and the action of the trial court in 
admitting certain portions of the policy in evidence, we think what has been 
said with reference to propositions 1 and 2 answers the questions raised in these 
propositions. The pleading and proof having shown that the insured received 
the injury which resulted in his death while he was working on his own private 
automobile in the repair thereof, and that he was necessarily not then engaged 
in a speed or race contest, nor as a hired chauffeur, we do not think that any 
error is shown in the failure of the court to sustain the general demurrer and 
in admitting in evidence portions of the policy. 

[3] Proposition 8 reads: “The finding of the jury with respect to special 
issue No. 1 is contrary to and unsupported by the great and overwhelming pre- 
ponderance of the evidence.” 

Proposition 9 complains of the submission of special issue No. 1, which 
reads: “Do you find and believe from a preponderance of the evidence that, on 
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or about the 10th day of May, 1928, Walter Williams received personal bodily 
injuries, such as are complained of in plaintiff’s first amended petition?” 

It is urged that the testimony of Dr. King was in effect as follows: “He gave 
a history as injuring himself while changing an auto casing; also sleeping on 
the ground while out on a fishing party. These conditions are sometimes brought 
on by exposure. I am sure this is his case.” 

It is urged that the overwhelming preponderance of the evidence shows that 
his death was caused, in part at least, by the deceased sleeping on the ground. 
While the doctor seemed to testify in answer to appellees’ attorneys positively 
that in his opinion the death of deceased was due to the injuries received from 
the wheel and casing falling on him, and, in response to the questions of ap- 
pellant’s attorney, that in his opinion the injuries were caused from the acci- 
dent at his home, above described, and also from the sleeping on the ground 
while out fishing, yet the doctor testified several times. that in his opinion de- 
ceased’s death was caused by accident. Moreover, Ben Bell, a friend of D. O. 
Johnson, for whom Walter Williams worked and with whom he went out to 
Kemp Lake on a fishing trip, testified that the negro slept on top of the boat, 
which they had, a big boat with a cabin on it, and that the rest of them stayed in’ 
the boat; that no rain fell, as he recollected, while they were out on the lake. 
This evidence contradicts the doctor’s testimony, to the effect that he thought 
that the death of Williams was due, in part at least, to his having slept on the 
ground. Yet exposure from sleeping on the ground was not one of the risks 
excepted by the terms of the policy. Moreover, although he might have slept 
on the ground, and such could be one of the predisposing causes of his death, 
yet, if the immediate cause of his death was the accident, the insurance company 
would be liable for his death. In an action for personal injury negligently in- 
flicted by another, the petition alleged that before the injury plaintiff was healthy, 
capable of attending to her domestic affairs, and because of the injury she 
was unable to do so. The evidence showed that she was in fact physically un- 
sound before the accident. It was held that she was entitled to damages for 
such injury as aggravated a previously diseased physical condition. Green v. 
Houston Elec. Co., 40 Tex. Civ. App. 260, 89 S. W. 442, and other cases. 

Propositions 8 and 9 are overruled. 

Proposition 10 is that special issue No. 2 was submitted to the jury without 
any legal evidence to support it. Issue No. 2, under proposition 11, is as fol- 
lows: “Do you find and believe from the preponderance of the evidence that such 
injuries, if any, were received through external violence and accidental means 
while repairing an automobile?” 

This issue could only be a question as to whether or not the injuries com- 
plained of were “external.” We think that Dr. King’s testimony answers that 
question in the affirmative. Therefore, propositions 10, 11, and 12 are overruled. 

Propositions 17 and 18 complain of the action of the trial court in submitting 
to the jury, after the jury had been deliberating for some time, the pleadings 
in the case. A bill of exception states that, at the time the request was made 
by the jury for the pleadings, said jury had only the court’s charge. Counsel 
for plaintiffs below stated that in his opinion the court should comply with the 
jury’s request, while counsel for defendant objected and excepted to the entire 
proceeding. Thereupon the court delivered to the baliff for redelivery to the 
jury plaintiffs’ amended original petition, and defendant’s amended original ans- 
wer. The court qualified this bill by stating that, at the time the jury went out 
for deliberations, he told them that he did not have the pleadings in the case, 
but that he would send such pleadings to them as soon as he got the same. 
That defendant’s counsel, did not specifically object to his sending the pleadings 
in by the baliff. That the request from the jury for the pleadings was made in 
writing and signed by the foreman. 


[4-6] It was further alleged that the trial court erred in submitting to the 
jury issue No. 1, and especially that part of said issue italicized: “Do you find 
and believe from a preponderance of the evidence that on or about the 10th day of 
May, 1928, Walter Williams received personal bodily injuries, such as are com- 
plained of in plaintiff’s first amended petition?” To which the jury answered. 
“Ves,” 
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It is urged that inasmuch as the jury had before it the first amended pe- 
tition, and inasmuch as the defendant below pleaded a general denial, that tie 
issue above given, and the delivery to the jury of plaintiffs’ pleadings, impliedly 
assumed that the accident occurred as pleaded by plaintiffs. Appellant cites the 
case of Estep v. Bratton (Tex. Civ. App.) 298 S. W. 145, 147, writ of error re- 
fused, in which case the following charge was quoted from Egan y. Egan (Tex. 
Civ. App.) 235 S. W. 659: “Do you find from the evidence in this case that the 
conduct of the defendant towards the plaintiff, as alleged in the plaintiff's pe- 
tition is of such a nature as to render their further living together insupportable ?” 

The defendant had entered a general denial to the allegations of plaintiff's 
petition, and the court, upon consideration of the error assigned, said: “Clearly 
that charge was erroneous because it impliedly assumed that the charges of 
cruelty embodied in plaintiff’s petition had been proved, and for that error the 
judgment of the trial court is reversed and the cause remanded.” 

In East Line & Red River Railway Co. v. D. P. Smith, Administrator, .65 
Tex. 167, Justice Stayton, speaking for the Supreme Court, said: “The court 
should ordinarily inform the jury what the issues to be tried are, rather than to 
refer them to the pleadings to ascertain that fact, and in this case we think 
this was clearly done in the several charges given. The reference made to 
the pleadings had no bearing upon the weight or character of evidence necessary 
to be adduced to sustain the issues made, but only went to the point that if 
the cars were put into the train in the unfit and defective condition alleged in 
the pleadings, with knowledge on the part of the carrier of such unfitness and 
defects, then the carrier would be liable for such injury as resulted therefrom.” 

We do not think that the reference in issue No. 1 to the injuries pleaded in 
plaintiffs’ petition constitutes error. The case of Estep v. Bratton, supra, shows 
that the error was not the reference to the pleadings, but in assuming the facts 
set out in the pleadings to have been established. It is one thing to ask the 
jury whether or not the facts as alleged render the living together of a man 
and wife further insupportable, and another to ask the jury whether the injuries 
complained of have actually been proven. While it is probably better practice 
not to submit to the jury the pleadings of the parties, yet we do not think that 
such submission constitutes reversible error, unless injury is shown. See article 
1957 under the former statutes of 1920 (Complete Tex. Stat.) which specifically 
allowed the pleadings to be given to the jury before retiring to the jury room. 
Article 2193, Rev. Civ. Statutes of 1925, does not specifically allow the pleadings 
to be taken to the jury room by the jury. 

[7] Proposition 21 reads as follows: “The court erred in submitting to the 
jury special issue No. 3 and in overruling defendant’s written objections and ex- 
ceptions directed thereto for the reasons set forth.” 

Proposition No. 22 gives the reason of objection of defendant to the sub- 
mission of special issue No. 2: “Defendant objects and excepts to proposal spe- 
cial issue No. 3, because it is not justified by the pleadings or the evidence, and 
is wholly immaterial and for each and all the reasons hereinbefore set forth with 
respect to special issues Nos. 1 and 2.” 

Special issue No. 3 inquired of the jury whether or not from a preponder- 
ance of the evidence the injuries inquired about in special issue No. 1, within 
90 days from the date they were received, directly and independently of all other 
causes, resulted in death to the said Walter Williams. We do not see any tenable 
objection to this charge, and therefore overrule propositions 21 and 22. 

[8, 9] Under propositions 24, 25, 26, 27, 28, and 29, objection is made in a 
general way to the failure of the trial court to define the meaning of such words 
as “personal bodily injury” as used in special issue No. 1; “external, violent and 
accidental means,” as used in special issue No. 2; and “directly and independently 
of all other causes,” as used in special issue No. 3. 

Appellee urges that, while there was a request for the definition of these 
terms, taken as a whole and not separately, and the court refused to define them, 
no exception was taken to the court’s refusal. We do not think that objection 
is good. Article 2185, Rev. Civ. Statutes. Appellee further urges that “per- 
sonal bodily injuries” is not a technical term in the language of the policy which 
insures against “personal bodily injuries,” and the term “external, violent and ac- 
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cidental means” is not, as found in the charge, a term which needs any definition. 

In the case of Wichita Falls Traction Co. v. McAbee, 21 S. W.(2d) 97, 104, 
by this court, it is said: “In another proposition complaint is made of the trial 
court in failing and refusing, upon request, to define not only ‘under control,’ 
but ‘peril,’ ‘position of peril,’ and ‘reckless and dangerous speed.’ As authority 
for the duty of the trial court to define in plain words legal or technical terms 
not in general use or generally understood by persons of ordinary education, see 
article 2189, Rev. Statutes of 1925; Texas Pacific Coal & Oil Co. v. Stuard et 
ux., 7 S.W.(2d) 878, by the Eastland Court of Civil Appeals; Southern Surety 
Co. v. Solomon, 4 S. W.(2d) 599, by the Austin Court of Civil Appeals; Robert- 
son & Mueller v. Holden (Tex. Com. App.) 1 S.W.(2d) 570.” 

In Zurich General Accident & Liability Ins. Co. v. Wood, 27 S.W.(2d) 838, 
by the Amarillo Court of Civil Appeals, it was held to be reversible error for 
the trial court, in a trial under the Workmen’s Compensation Law (Rev. St. 1925, 
arts. 8306-8309), to fail to clearly and concisely define in statutory terms the 
words “injury” and “personal injury.” 

Inasmuch as the evidence in this case was ample to show that a visible con- 
tusion or wound on the exterior of the body was produced by the accident which 
plaintiffs claim caused the death of deceased, we do not see how any harmful 
injury or deprivation could have been caused to appellant. Therefore we over- 
rule the assignment. 

While there are other assignments not specifically discussed, yet we have ex- 
amined all of them and find no error, and such other assignments are overruled, 
and the judgment of the trial court is affirmed. 

On Appellant’s Motion for Rehearing. 

We believe that we have correctly disposed of the questions involved in this 
suit in our original opinion, and therefore the motion for rehearing is overruled. 


HOME BENEFIT ASS’N v. ROBBINS. No. 976. 
Court of Civil Appeals of Texas. Waco. Dec. 18, 1930. 
Rehearing Denied Jan. 15, 1931. 
34 Southwestern Reporter (2d) 329. 
1. INSURANCE. 

Petition alleging disability occurred after membership certificate had been 
in force one year held sufficient as against special exception, though exact date 
of accident was not alleged. 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 

Appeal from District Court, Limestone County; H. E. Kirby, Judge. 

Action by Daniel F. Robbins against the Home Benefit Association. Judg- 
ment for plaintiff, and defendant appeals. 

Reversed and rendered. 

See, also, 33 S.W.(2d) 197. 

Oltorf & Oltorf, of Marlin, and Lewis M. Seay, of Groesbeck, for appellant. 

L.. W. Shepperd, of Groesbeck, for appellee. 

STANFORD, J. 

Appellee, Daniel F. Robbins, by W. P. Robbins, his father and next friend, 
filed this suit against appellant to recover upon a membership certificate provid- 
ing a benefit of $1,500 should said member through accident become totally and 
permanently disabled, and provided that said certificate shall have been in force 
for a period of one year prior to sustaining said accident. Appellee alleged that 
he suffered an accident in Limestone county, Tex., and as a result of such acci- 
dent he became totally and permanently disabled. Appellant filed a plea of priv- 
ilege to be sued in Falls county, Tex., which, being overruled, the case went to 
trial on its merits before the court, resulting in a judgment in favor of appellee 
for $1,500. Appellant has duly appealed and presents the record here for review. 

[1] Under its first proposition appellant contends, in effect, that, where a 
suit is based upon a written contract of accident insurance, attached to, and made 
a part of the petition, which provides that such accident benefit shall not be payable 
unless the policy has been in force for one year prior to said accident, the date 
of said accident not being alleged, such petition is insufficient as against a special 
exception. The written contract, which was attached to plaintiff's petition and 
made a part thereof, with reference to accident disability benefits, is as follows: 
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“Should any member in this class through accident become totally and per- 
manently disabled from engaging in any gainful occupation, or from performing 
any work, or from conducting any business for compensation or profit prior to 
attaining the age of sixty years, the Home Benefit Association agrees to pay to the 
member named herein the sum of one dollar collected from each member in 
goodstanding in this class, said amount not to exceed $1500.00; provided that 
said member claiming said disability benefit shall have been totally disabled and 
continue to be totally disabled for a period of ninety (90) consecutive days, and 
that this certificate shall have been in force for a period of one (1) year prior 
to sustaining said accident.” 

As above stated, appellee attached a copy of said certificate to his petition 
and make same a part thereof, and alleged, “That one of the provisions is that if 
plaintiff became totally and permanently disabled after the certificate had been 
in force one year that defendant was obligated and bound to pay plaintiff the 
sum of $1,500.00, that plaintiff had become totally and permanently disabled 
through accident, and that all the contingencies, events and happenings stipulated 
in said certificate have transpired and occurred and that said certificate, by rea- 
son thereof, has matured and is a valid and binding obligation upon the defend- 
ant to pay plaintiff the sum of $1,500.00.” We do not think it was necessary for 
appellee to allege the exact date on which the injury resulting in total disability 
occurred, as it is alleged that it occurred after the certificate had been in force 
for one year. Appellant’s first proposition is overruled. 


[2-5] Under its second, third, and fourth propositions, appellant contends, in 
effect that, to maintain a cause of action by a next friend, the burden is upon the 
party so suing to show mental incapacity of the beneficiary plaintiff to maintain 
the action, and that the proof of mental incapacity in suits brought by next friend 
is jurisdictional. Article 1994, Revised Statutes, provides minors, lunatics, idiots, 
or non compos mentis who have no legal guardian may sue and be represented 
by “next friend.” This statute evidently was enacted for the benefit of the class 
of persons named, and was not intended to restrict the rights of others, who, 
though within said class, yet by reason of mental or bodily infirmity are incap- 
able of caring for their interests in the litigation. Lindly v. Lindly, 102 Tex. 135, 
113 S. W. 750, 752; Holland v. Riggs, 53 Tex. Civ. App. 367, 116 S. W. 167 (writ 
refused). It is further generally true that, in actions brought by a next friend, 
the person for whom the action is brought is the only one who may complain. 
The appellant in this case has no right to complain of the suit being brought and 
prosecuted by next friend. Lindly v. Lindly, supra. The question involved is 
not one of sanity or insanity. The only question involved in such cases is, Is the 
mental or physical condition of appellee impaired, and has he consented to the 
next friend acting for him in the prosecution of such suit? And, in the absence 
of evidence to the contrary, such consent will be presumed. The record shows 
no complaint by any one to the suit having been brought by appellee’s father as 
next friend. If appellant had any right to raise this question at all, it certainly 


could not do so for the first time on appeal, as is here attempted. These propo- 
sitions are overruled. 


[6] Under its fifth proposition appellant contends, in effect, that the undis- 
puted evidence shows that the certificate had not been in force for one year prior 
to the date of the accidental injury, and therefore appellee as a matter of law 
was not entitled to recover. The membership certificate provides for the pay- 
ment to the holder of $1,500.00 upon his becoming totally and permanently 
disabled, “provided that said member claiming said disability benefit shall have 
been totally disabled and continued to be totally disabled for a period of nintey 
(90) consecutive days, and that this certificate shall have been in force for a 
period of one (1) year prior to sustaining said accident.” The evidence is suf- 
ficient to show that appellee was totally disabled, and that such disability con- 
tinued for a period of ninety consecutive days, but does the record show that at 
the time of the injury the certificate had been in force for a period of one year 
prior to the sustaining of the accident? ‘The certificate sued on was issued and 
became effective September 30, 1926. There is conflict in the evidence as to the 
date when the injury occurred; appellee contending it occurred September 29, 
1927, and appellant contending it occurred at an earlier date. We think the evi- 
dence is sufficient to show the injury to appellee occurred on September 29, 1927, 
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and so on said date said certificate had been in force for one year, if we include 
the day of the injury; but, to authorize a recovery under the contract, the policy 
must have been in force for one year prior to sustaining the injury. Such language 
infers the passage of the entire year, and such year did not expire until midnight 
September 29, 1927. From September 30, 1926, to September 29, 1927, including 
both dates, is exactly one calendar year. From the express provision of the policy, 
to wit, “that this certificate shall have been in force for a period of one (1) 
year prior to sustaining said accident,” it is clear assured was not protected against 
an accident that occured on the last day of said policy year. His protection could 
not begin until an entire year had elapsed, or, as applied to this case, not until 
September 30, 1927. 

We are aware of the general rule that, in computing time, either the day on 
which the period begins or the day on which it expires, must be included and 
the other excluded, as it is improper to include or exclude both, but, of course, 
neither this nor any other rule of computation controls where the provisions of 
the contract are clear and explicit as to time or the computation thereof, For 
full discussion of computation of time, see 38 Cyc. p. 317, and notes. 

The policy not having been in force for a period of one year prior to the 
injury, appellee was not entitled to recover, and, the asserted cause of action 
having been fully developed, we here reverse and render judgment in favor of 
appellant. 
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AUTOMOBILE 


OCEAN ACCIDENT & GUARANTY CO., Limited, v. SCHMIDT. No. 5619 
Circuit Court of Appeals, Sixth Circuit. Jan. 12, 1931. 
46 Federal Reporter (2d) 269. 
1. INSURANCE. 


Person driving automobile with consent of adult member of owner’s house- 
hold held an additional assured within liability policy. 

The policy provided that the insurance granted should apply “to ad- 
ditional assured as follows: (a) Any person while riding in any automo- 
bile described in said declarations or while operating any automobile 
described in said declarations with the permission of the assured or any 
adult member of the assured’s household other than a chauffeur or domes- 
tic servant.” 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2 INSURANCE. 

Return unsatished of execution against “additional assured” held to give in- 
jured person right of action on liability policy. 

The policy provided that insolvency or bankruptcy of assured should 
not release insurer from payment of damages sustained, and that if exe- 
cution was returned unsatisfied, injured person might maintain action against 
insurer for amount of judgment obtained. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

3. INSURANCE. 

Adult son held “adult member of household,” within liability policy includ- 
ing as additional assured one driving automobile with permission of adult mem- 
ber of household. 

A “household” is defined as those who dwell under the same roof and 
compose a family; a domestic establishment; a family; the members of a 
house collectively; an organized family, including servants or attendants 
dwelling in a house. Son was living at home but was not dependent on 
father. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from the District Court of the United States for the Western Dis- 
trict of Kentucky; Charles I. Dawson, Judge. 

Action by Mrs. Anna Schmidt against the Ocean Accident & Guaranty Com- 
pany, Limited. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Wheeler & Hughes, of Paducah, Ky., for appellant. 

C. C. Grassham and W. A. Berry, both of Paducah, Ky., for appellee. 

Before Denison, Moorman, and Hicks, Circuit Judges. 

Hicks, Circuit Judge. 

Appellee was struck and injured by the automobile of Henry Bradley, Sr., 
while it was being driven by Robert Clifton with the consent and permission of 
Henry Bradley, Jr., a son of Henry Bradley, Sr. Henry Bradley, Jr., was rid- 
ing in the car with Clifton. Appellee brought suit in the appropriate Kentucky 
court against the Bradleys and Clifton to recover for her injuries. She had ver- 
dict and judgment from which the defendants appealed to the Kentucky Court 
of Appeals. Liability was sought against Henry Bradley, Sr., upon the “family 
purpose” doctrine. The Court of Appeals denied this contention. It held that, 
the son being 24 years old and self-supporting, the father was under no legal or 
moral obligation to support him, that the doctrine did not therefore apply, and 
that Henry Bradley’s motion for peremptory instructions should have been sustain- 
ed. The court held in addition that there was error as to the other defendants 
and reversed the case as to all. Bradley v. Schmidt, 223 Ky. 784, 4 S.W.(2d) 703, 
57 A. L. R. 1100. Upon a second trial appellee recovered a judgment in the sum 
of $10,000 against Henry Bradley, Jr., and Clifton. The execution issued thereon 
was returned nulla bona on account of the insolvency of Henry Bradley, Jr., and 
Clifton. 

{1, 2] Prior to the accident appellant had executed and delivered to Henry 
Bradley, Sr., an accident insurance policy covering the car inflicting the injury. 
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The company’s liability was limited to $10,000, the exact amount of the recovery 
against Henry Bradley, Jr., and Clifton. The policy contained the provision 
set out in the margin. Appellee brought suit against appellant in the District 
Court upon her judgment. It is clear from the policy provisions that when Henry 
Bradley, Jr., gave Clifton permission to drive the car, Clifton became “an 
additional assured” if Henry Bradley, Jr,. was then an adult member of Henry 
Bradley, Sr.’s household, and in that contingency Clifton’s insolvency as 
reflected by the nulla bona return upon the execution against him, operated to 
constitute appellee a beneficiary under the policy with the right to maintain her 
action. Metropolitan Cas. Ins. Co. v. Blue. 219 Ala. 37, 40, 121 So. 25. See also 
Slavens v. Standard Acc. Ins. Co., etc., 27 F. (2d) 859, 860 (C. C. A. 9). She was 
successful in her suit. Hence this appeal. 

|3] The District Judge found in both law and fact that Henry Bradley, Jr., 
was an adult member of Henry Bradley, Sr.’s, household. This finding is 
stressed as error. Appellant insists that there was not only a failure of evidence 
so to show but that the contrary was adjudicated by the Kentucky Court of 
Appeals. The District Judge found that Henry Bradley, Jr., at the time of 
appellee’s injury was more than 21 years of age, that he lived, ate his meals, slept, 
and had his washing done in the home of his father, but was not dependent 
upon his father for support. The evidence is sufficient to support this finding. 
The District Judge concluded that as a matter of law Henry Bradley, Jr., was an 
adult member of the household of Henry Bradley, Sr., within the meaning of the 
policy. We think he was right. 

The lexicographers define the term “household” as follows: 

Webster’s New International Dictionary: “Those who dwell under the same 
roof and compose a family; a domestic establishment; family.” 

Murray’s Oxford Dictionary: “The members of a house collectively; an 
organized family, including servants or attendants dwelling in a house; a domestic 
establishment.” 

Century Dictionary: “The members of a house collectively; a family; includ- 
ing servants, etc.; a domestic establishment.” 

In Arthur v. Morgan, 112 U. S. 495, 499, 5 S. Ct. 241, 243, 28 L. Ed. 825, the 
court said: “Persons who dwell together as a family constitute a ‘household.’ ” 
See also Poor v. Hudson Ins. Co. (C. C.) 2 F. 432, 438. We do not doubt that 
a son living under the parental roof is a member of the household even though 
he has reached his majority and supports himself, but if any doubt existed the 
general rule of construction requires that it be resolved against appellant. The 
policy provision’ implies that even a chauffeur or a domestic servant is con- 
sidered a member of the household. 

[4] The decision of the Kentucky Court of Appeals was not res adjudicata. 
The issue there as between appellee and Henry L. Bradley, Sr., was whether 
liability existed under the “family purpose” doctrine. The suit was for tort 
involving the relationship of master and servant or principal and agent. Denison 
v. McNorton, 228 F. 401, 404 (C. C. A. 6). The determinative question was 
whether the father owed any duty to the son to furnish him a car. As between 
the appellee upon the one hand and Henry L,. Bradley, Jr., and Clifton upon the 
other it was an action for common-law negligence. In the instant case the suit 
is upon contract and the important issue is whether Henry L. Bradley, Jr., was 
at the time of the injury an adult member of his father’s household. This issue 
was not determined in the Kentucky case. Indeed, it had no place there even 
remotely, as between appellee and Clifton “the additional assured” here. 

The judgment of the District Court is affirmed. 


1“The insurance granted by the foregoing provisions shall apply to additional assured as fol- 
lows: (a) Any person while riding in any automobile described in said Declarations or while oper- 
ating any automobile described in said Declarations with the permission of the Assured or any udult 
me mber ‘of the Assured’s household other than a chauffeur or domestic servant.* * * ” 

“The insolvency or bankruptcy of assured shall not release the company from payment of 
deiiiiiiias sustained or loss occasioned during the life of the policy, and if execution against assured 
in an action for damages is returned unsatisfied because of such insolvency or bankruptcy, the 
injured or his personal representative, in case of death, may maintain an action against the company 
for the amount of the judgment obtained, not exceeding the limits of the policy.” (Italics ours.) 
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INDEMNITY COMPANY OF AMERICA vy. PUGH. 3 Div. 943. 
Supreme Court of Alabama. Jan. 22, 1931. 
132 Southern Reporter 165. 
1. INSURANCE. 


Automobile theft insurance adjuster’s conduct which, under evidence, was evas- 

ive and misleading, held waiver of clause requiring insured to furnish proofs of loss. 
Evidence showed that insured’s automobile had been stolen several days 
before the second theft involved in present suit, and that same adjuster had 
settled claim for first theft without requiring proofs of loss until adjust- 
ment was made; that insured called at adjuster’s office, and answered 
all questions asked; and that insured requested necessary blank forms, 

which adjuster then had, but was told that adjuster would see him in a 

few days, 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 

4. INSURANCE. 

Offer of settlement under automobile theft insurance policy held admissible, 
to be considered with other evidence solely on question of waiver of proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

5. INSURANCE. 

Conduct of automobile theft insurance adjuster within scope of authority 
in waiving proofs of loss held binding on insurer. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 

6. INSURANCE. 

Although waiver frequently is not inferable from mere silence, automobile 
theft insurance adjuster’s silence could be considered as giving acquiescence, or 
could be interpreted as misleading, indicating waiver of proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 


Appeal from Circuit Court, Montgomery County; Walter B. Jones, Judge. 
Action on a policy of automobile fire and theft insurance by R. L. Pugh 


against the Indemnity Company of America. From a judgment for plaintiff, de- 
fendant appeals. 


Affirmed. 


Rushton, Crenshaw & Rushton, of Montgomery, for appellant. 


Thos. E. Martin and Thos. B. Hill, Jr., both of Montgomery, for appellee. 
GARDNER, J. 








































































































Plaintiff insured with defendant company his automobile against theft and fire 
in the sum of $1650. The evidence is to the effect and uncontradicted that the car 
was stolen, and when found was demolished and valueless. 

Plaintiff, the day following the theft of the car the night before, reported the 
same to the local agent issuing the policy who referred him to one McCann, an 
insurance adjuster. There were negotiations with McCann, but no adjustment or 
agreement reached, hence this suit. 

The cause was tried before the court without a jury on oral proof, resulting 
in a judgment for plaintiff, from which defendant prosecutes this appeal. 

[1] The sole defense was a failure on plaintiff’s part to furnish proof of loss 
as required by the policy provisions. Plaintiff insists the evidence sufficient upon 


which to conclude there was a waiver of this forfeiture clause. We concur 
in this conclusion. 


[2] This same car of plaintiff's had been stolen a few days prior to this 
second theft and recovered in Atlanta. McCann had acted for the company as 
adjuster of that loss and an agreement reached that the sum of $245 be paid 
therefor. McCann made no requirement of proof of loss as to the first theft 
until the adjustment was made. Of course, as insisted by defendant, the loss under , 
the first theft is separate and distinct and has no connection with that here sued 
for (33 Corpus Juris, pp. 30, 31), but under the circumstances here presented we 
think McCann’s course of conduct on a similar claim with the same party only 
a few days previous is admissible as a circumstance to be looked to in consideration 
of its probable effect as calculated to lead plaintiff to believe that a like course ot 
conduct was to be pursued in the instant claim. 33 Corpus Juris, p. 25. : 

A few days after notifying McCann, plaintiff called at his office and gave him 
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full information, answering in detail numerous questions propounded, and signed 
the same, though there is no insistence this was a compliance with the requirements 
of proof of loss as the signed statement expressly so states, but that it gave full 
information is clear. Later plaintiff called again and informed McCann he would 
like to get a settlement of the loss as he was negotiating for a job in Savannah, 
and that McCann told him to go ahead, that he could settle as well in Savannah as 
Montgomery. He went to Savannah, secured the job, and returned to Montgom- 
ery. McCann told him he would be absent a few days, and would be back Thurs- 
day and make settlement. Plaintiff told him he must return at once to Savannah, 
and McCann suggested giving some one power of attorney, and he would settle 
with him. G. W. Covington, Jr., was so appointed. 

Plaintiff testified also that he told McCann he would “do anything the company 
required,” and asked him for blankets when he was in his office and before he went 
to Savannah, and that he replied he would see him in a few days. It may be here 
observed that McCann’s testimony shows that the same blank forms for use of 
proof of loss used in the first claim were there in the office while plaintiff was call- 
ing on him, and no suggestion of necessity therefor was made, nor were any blanks 
offered him, and he admitted that plaintiff “gave all information requested when 
taking statement referred to above, and answered all questions asked freely and 
voluntarily.” It may be also here noted that the clause in the policy as to the 
proof of loss stipulates that the statement to be rendered by the assured to the 
company shall be “on forms supplied by the company.” When plaintiff im- 
portuned and made inquiries about settlement, McCann would always “put him 
off politely,” but was “always doing all he could to secure it for him.” 

While plaintiff was in Savannah, his agent, Covington, was in communication 
with McCann for settlement, and on October 12, 1929, following the theft of the 
car on August 20th preceding, plaintiff wrote McCann stating Covington had in- 
formed him no settlement’ had been made, and urging a settlement, saying: 
“Could I do anything if I were there to close this thing up without me having 
to let a lawyer cut in on same. If you say I can do any good, and you will write 
me, I will go to Montgomery Sunday the 20th. However this trip will cost me 
at least $50.00, and if you and Mr. Covington can settle this claim without me 
having to make this trip I sure will appreciate it.” McCann made no reply 
and testifies that Sunday, the 20th, mentioned in that letter was the last day of the 
60-day limit for filing proof of loss. A few days before this letter, plaintiff had 
written another letter to McCann bearing date October 7th, in which he said: 
“Il have just learned today that you and Mr. Covington had not settled my 
insurance claim. Will you please let me know by return mail what is holding it up? 
For this I will certainly thank you.” There was no reply. 

The suggestion of counsel for defendant that the conversations with McCann 
may not have occurred within the 60-day limit is not well taken. While the 
exact dates may not be given, we think it clearly appears these conversations 
occurred prior to the writing of the letter above indicated and within the 60-day 
period. 

Covington, plaintiff's agent, was permitted to testify, over defendant’s objec- 
tion, that within the 60-day period, McCann made him an offer of settlement of 
six hundred or six hundred and fifty dollars. 


[3] Defendant cites Globe & Rutgers Fire Ins. Co. v. Pappas, 219 Ala. 332, 122 
So. 346, and Feibelman v. Manchester Fire Assur. Co., 108 Ala. 198, 19 So. 540, 
in support of its insistence. The objection is that this proof shows an offer of 
compromise, privacy of which the law protects in order to encourage extrajudicial 
settlements. This is the general rule, well recognized by the authorities. Sandlin 
v. Kennedy S. Co., 165 Ala. 577, 51 So. 622; Long v. Myers, 202 Ala. 238, 80 So. 76. 

[4] There seems to have been in the instant case no definite valuation placed 
upon the car or amount fixed by plaintiff at the time the adjuster made the offer 
of settlement, and it may be questioned that this evidence comes within the rule 
as to offer of compromise, rather than a mere offer to pay less than the policy 
amount. But, however that may be, it is to be noted the cases above cited were 
dealing with evidence of offer of compromise as affecting the question of liability, 
and not a mere evidential circumstance to be considered upon the question of 
waiver of proof of loss. As such, and for this limited purposes, the evidence was 
admissible in connection with all the other evidence in the case as tending to 
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show that any denial of liability would rest upon some ground other than a failure 
of proof of loss. Vol. 7, Cooley’s Brief on Ins. (2d Ed.); Ib. 6006-7; 14 R. C. L. 
p. 1349. 

The Mississippi court in N. O. Ins. Ass’n v. Matthews, 65 Miss. 301, 4 So. 62, 
held the offer of settlement alone would be insufficient as a waiver, but was to 
be considered in connection with all the other evidence of negotiation and dis- 
cussion for submission to the jury as to whether or not the “average man” might 
not be misled thereby into the belief that he need not make any further proof 
of loss than was known to the insured. There are numerous authorities holding 
to the view that an offer on the part of the company to pay all or a part of the 
loss amounts to a waiver of formal notice and proof of loss. 14 R. C. L. p. 1349; 
7 Cooley’s Brief on Ins. (2d Ed.) pp. 6006-7; note, Teasdale v. City of N. Y 
Ins. Co., Ann. Cas. 1916A, page 595. 

[5] But we need enter into no consideration of the reasoning upon which 
these authorities rest, as that question is not here involved, as we have here many 
facts and circumstances to be considered in connection with the offer of settle- 
ment as was the case in N. O. Ins. Ass’n y. Matthews, supra. The decision is 
confined therefore to the case here presented. As thus confined, we are not 
called upon to go beyond the holding of the court in the Matthews Case, applicable 
to the facts of the instant case, and the soundness of which, in this respect at 
least, we think clearly appears. It is not questioned that, if in fact the evidence 
sufficed to show a waiver, the adjuster was acting within the scope of his 
authority, and that his conduct would be binding in this respect upon the company. 
Penn. Fire Ins. Co. v. Draper, 187 Ala. 103, 65 So. 923; Georgia Home Ins. Co. v. 
Allen, 128 Ala. 451, 30 So. 537; So. States Fire Ins. Co. v. Kronenberg, 199 Ala. 
164, 74 So. 63; Tedder v. Home Ins. Co., 212 Ala. 624, 103 So. 674; Ins. Co. of 
North America v. Williams, 200 Ala. 681, 77 So. 159. 

In Ray v. Fidelity-Phoenix Fire Ins. Co., 187 Ala. 91, 65 So. 536, 538, it was 
held that the company’s mere investigation of the loss on its own account, and 
for its own satisfaction, would not constitute a waiver of proof of loss, but, in 
discussing conduct from which such waiver may be reasonably inferred, the court 
quoted with approval the following from Cooley's Briefs: “If the company 
investigates the loss on its own account, and so conducts itself with relation 
thereto as to show a satisfaction with the knowledge thus obtained, or to induce 
reasonable belief in insured that it is so satisfied, and does not desire formal 
notice or proofs, it will amount to a waiver of such formalities.” 

[6] There are many instances in which, of course, as argued by counsel for 
defendant, a waiver cannot be inferred from mere silence, but on the other hand, 
under the peculiar facts and circumstances presented, silence may be considered 
as giving acquiesence and interpreted as misleading. Such was the case in the 
Ray Case, supra, and also in Alabama State Mut. Assur. Co. v. Long Clothing 
Co., 123 Ala. 667, 26 So. 665. 

We think, therefore, in connection with a consideration of the negotiations 
had between plaintiff, his agent, and the adjuster, his offer to do anything that 
was demanded by the company and his request for blanks, and the adjuster’s 
dilatory conduct and assurance that he was investigating and waiting to hear 
from the company, the letters written by plaintiff to McCann should be also 
given due weight in view of the urgent appeal therein contained to let him know 
if there is anything he could do were he present in Montgomery to expedite a 
settlement. We think the evidence entirely sufficient from which to reasonably 
infer that the adjuster knew that in fact plaintiff had not strictly complied with 
the clause in the policy requiring proof of loss. Was the conduct of the adjuster 
such as calculated to mislead plaintiff, as a reasonably prudent man, into the 
belief that requirements as to proof of loss would not be insisted upon? 33 


Corpus Juris, 25. We are persuaded a reasonable inference to that effect may be 
drawn from the evidence here presented. 


We approve the following from the Iowa court in Teasdale v. City of N. Y. 
Ins. Co., 163 Iowa, 596, 145 N. W. 284, 286, Ann. Cas. 1916A, 591, supra: “Proofs 
of loss required by the policy of insurance may be waived by a shuffling, tricky, 
or evasive course of conduct on the part of the company, amounting neither to 
an actual denial or a distinct recognition of liability, yet such as to lead a reason- 
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ably prudent man to believe that proofs of loss are not to be required.” We 
think the quotation applicable in part here. 

No reflection upon the adjuster in the instant case, however, is intended, and 
nothing indicating any unethical or tricky conduct, but it was evasive, and in 
view of all the facts and circumstances was calculated to mislead, especially in 
view of plaintiff's experience with this same adjuster only a few days previous, 
when no proof of loss was required before the adjustment of the claim. 

Some of our cases bearing upon the question of waiver are N. Y. Life Ins. Co. 
y. Turner, 213 Ala. 286, 104 So. 643; Commercial Fire Ins. Co. v. Allen, 80 Ala. 
571, 1 So. 202; Capital City Ins. Co. v. Caldwell, 95 Ala. 77, 10 So. 355; Fire Ins. 
Co. v. Felrath, 77 Ala. 194, 54 Am. Rep. 58; London & Lancashire Fire Ins. Co. v. 
McWilliams, 218 Ala. 503, 119 So. 15; Id., 215 Ala. 481, 110 So. 909. The case of 
London & Lancashire Fire Ins. Co. v. McWilliams, 215 Ala. 481, 110 So. 909, 
upon which appellant lays much stress, presents an entirely different state of 
facts, and is not here analogous. 

We conclude the judgment of the trial court was justified by the proof, and 
it will accordingly be here affirmed. 

Affirmed. 

Anderson, C. J., and Bouldin and Foster, JJ., concur. 


FIRKINS v. ZURICH GENERAL ACCIDENT & LIABILITY 
INS. CO., Limited. Civ. 4005. 
District Court of Appeal, Third District, California. Feb. 10, 1931. 
295 Pacific Reporter 1051. 
1. INSURANCE. 


Rider attached to automobile liability policy should be reconciled with policy so 
as to carry out parties’ intentions. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

3, INSURANCE. 

Under automobile liability policy and rider, insurer held liable for accident oc- 
curring while insured’s son of 14 was driving automobile with permission of in- 
sured’s wife. 

The automobile liability policy contained the provision that it should not 
cover any automobile while driven by any person under the age fixed by 

law or under 16 years of age, but to the policy there was attached, as a part 

thereof, an amendment or rider containing the provision that the policy to 

which the indorsement was attached was extended to apply to any person 
legally responsible for the operation thereof, provided such use or operation 
was with the permission of the named insured, or if the named insured is 

an individual, with the permission of an adult member of the named in- 

sured’s household. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

Appeal from Superior Court, San Joaquin County; D. M. Young, Judge. 

Action by Andrew J. Firkins against the Zurich General Accident & Liability 
Insurance Company, Limited. Judgment for defendant,, and plaintiff appeals. 

Reversed, with directions. 

Nat Brown and Chas. H. Epperson, Jr., both of Stockton, for appellant. 

Len H. Honey, of Stockton, and J. Hampton Hoge, of San Francisco (A. Dal 
Thomson, of San Francisco, of counsel), for respondent. 

Mr. Justice R. L. Thompson delivered the opinion of the court. 

This is an appeal from a judgment entered against the plaintiff upon sustaining 
a demurer to the amended complaint and denying leave to amend. 

The complaint alleges that Mr. and Mrs. A. Delmuto were insured by the de- 
fendant insurance company against damages accruing on account of an accident 
in the operation of their Durant automobile. The insurance policy, which was 
issued in the name of A. Delmuto, is attached to the complaint as an exhibit. It 
is further recited that, upon application for this insurance policy, the owners of 
the machine told the representative of the defendant that “neither of them drove 

* * * said automobile, but that said automobile would be driven by Leo Delmuto, 
their son * * * (who) was of the age of fourteen years, and that they desired the 
policy so written as to cover the driving of said automobile by said fourteen year 
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old minor”; that the usual form of a policy was thereupon issued including the 
following clause: “This policy shall not cover in respect of any automobile, * * * 
while driven or manipulated by any person under the age fixed by law, or under 
sixteen years of age in any event.” To this policy there was attached, as a part 
thereof, an amendment or rider containing the following provision: “The policy 
to which this endorsement is attached is hereby extended to apply to any person 
* * * legally responsible for the operation thereof, provided such use or operation 
is with the permission of the named assured, or if the named assured is (an) in- 
dividual, with the permission of an adult member of the named assured’s house- 
hold <*°* * 

It is then alleged that this plaintiff subsequently recovered a judgment for 
$3,409 against Mrs. A. Delmuto, as damages resulting from a collision with the 
Durant machine belonging to Mr. and Mrs. A. Delmuto, while it was being operated 
by their minor son, Leo; that said judgment is in full force, no part thereof having 
been satisfied; that A. Delmuto is dead and his said widow is insolvent and unable 
to pay said judgment. The complaint then prays for judgment against the defendant 
as a surety. A demurer to the amended complaint on the ground that it fails to 
state facts sufficient to constitute a cause of action was sustained denying leave 
to amend. From this judgment the plaintiff has appealed. 

The demurrer was erroneously sustained. Under the provisions of the insurance 
policy it seems clear that the surety company is liable for damages accruing from 
an accident incurred with the insured automobile while it is operated by “any 
person * * * with the permission of an adult member of the named assured’s 
household.” It is not denied that Mrs. A. Delmuto was the wife of the assured 
named in the policy, nor that she was an adult member of his household. It is 
not denied that the minor son Leo was driving the automobile with her permission. 
These facts are conceded. 

The respondent, however, contends that the rider which contains the preceding 
clause must be construed and reconciled with the clause in the body of the policy 
which provides: “This policy shall not cover * * * any automobile * * * while 
driven * * * by any person * * * under sixteen years of age.” 

[1] It is true that the provisions of a rider which is attached as a part of an 
insurance policy should be construed and reconciled with all the provisions of the 
instrument with respect to the same subject-matter so as to carry out the intentions 
of the contracting parties thereto. Burr v. Western States Life Ins. Co. (Cal. App.) 
288 P. 444; 2 Cooley’s Briefs on Ins. (2d Ed.) p. 1011; Old Colony Life Ins. Co. v. 
Hickman, 315 Ill. 304, 146 N. E. 132; Attna Ins. Co. v. Sacramento Stockton S. S. 
Co. (CC: AL) 273 ©. 35,587 32°C: J; T5988 2702 14: C. (934; -§: 107: 

The respondent argues that the evident purpose of the clause in the policy with 
respect to the age of the chauffeur was to limit the liability of the insurance com- 
pany to accidents occurring while the machine was being operated by one who was 
sixteen years, or more, of age, and that the surety company was not liable when 
the machine was being operated in violation of law. 

[2, 3] At the time of the accident which resulted in the judgment against Mrs. 
Delmuto, the insured car was not being operated by a chauffeur contrary to law. 
It is alleged in the complaint in this case that an “operator’s license numbered 108835 
was issued to one Leo Delmuto by the’ Motor Vehicle Department of the State of 
California, * * * ” that the “application for said license was signed by A. Delmuto 
and Mrs. A. Delmuto, father and mother respectively of said Leo Delmuto.” The 
signing of this application by Mrs. Deimuto made her equally responsible with her 
husband for damages caused by the car while it was driven by their said son. She 
authorized him to drive the car, 

There appears to be no difficulty in reconciling the language of the policy with 
that of the rider on the subject of liability on account of the age of the chauffeur. 
It may be reasonably construed to mean that the surety company shall not be liable 
upon the policy “while [the machine was] driven or manipulated by any person * * * 
under sixteen years of age” unless such minor was operating the car “with the 
permission of an adult member of the named assured’s household,” in which event 
the company is liable. To construe the language of this instrument otherwise would 
defeat the apparent intent of the parties and render the quoted language of the rider 
valueless. We have no doubt the foregoing interpretation of the insurance policy 
is in accordance with the intention of the parties and that the defendant is not 
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exempt from liability for an accident which occurred while the 14-year old son of 
Mr. and Mrs. Delmuto was driving the car. 

Since the rider was attached to the policy to extend the liability of the com- 
pany to cover “any person * * * legally responsible for the operation” of the in- 
sured car, and Mrs. Delmuto was personally responsible for the damages since she 
had authorized the issuing of an operator’s license to her son and thereby assumed 
the liability, and a judgment had been regularly procured against her for the amount 
of such damages, under the terms of the insurance policy the judgment creditor 
may maintain this action against the policy for the satisfaction of the judgment. 
The insurance company was originally liable for this damage under the terms of 
the policy. 

The demurrer was therefore erroneously sustained. The judgment is re- 
versed, and the trial court is directed to overrule the demurrer to permit the de- 
fendant to answer. 


FOURSHA v. AMERICAN INS. CO. No. 4815. 
Springfield Court of Appeals. Missouri. Jan. 15, 1931. 
34 Southwestern Reporter 552. 
1. INSURANCE. 

Oral contract of automobile fire insurance made by soliciting agent held 
binding upon foreign insurance company (Rev. St. 1919, § 6315). 

Rev. St. 1919, § 6315 (Laws 1897, p. 126), provides that foreign 
companies admitted to do business in state shall make contracts of 
insurance upon property or interests therein only by lawfully constituted 
and licensed resident agents, who shall countersign all policies so insured. 
When it was conceded that person taking application was agent of 
insurer, that he had authority to and did take application for insuranc< 
and received premium for one year, the statute fixed status of agent as 
recording agent or general agent of insurer and clothed him with author- 
ity to bind insurer by oral contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

INSURANCE. 

In action on oral contract of automobile fire insurance, instructions regarding 
insurance agent’s authority held not erroneous. 

For insured, court instructed jury that, if they found person:named 
was agent of insurer for purpose of contracting insurance and receiving 
premium and that insured applied to agent for insurance on automobile 
and paid premium and agent had authority to receive same and told 
insured at time that his automobile was insured, jury should find for 
insured. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

INSURANCE. 

Foreign insurance company could not defend action on fire policy on ground 
that its business with insured was done in violation of statute (Rev. St. 1919, 
§ 6315) 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


Appeal from Circuit Court, Barton County; C. A. Hendricks, Judge. 

Action by H. J. Foursha against the American Insurance Company. From a 
judgment for plaintiff, defendant appeals. 

Affirmed. 

H. W. Timmonds, of Lamar, for appellant. 

W. S. Pelts of Greenfield, and Thos. W. Martin, of Lamar, for respondent. 

Cox, P. J. 

Action upon an alleged oral contract of insurance upon an automobile. 
Plaintiff recovered, and defendant appealed. 

Plaintiff's testimony tended to show: That he was the owner of an automo- 
bile which, it was alleged, was insured by defendant for the sum of $400. That 
he applied to W. H. Pemberton, the agent of defendant at Golden City, Mo., for 
insurance on his automobile in the sum of $400. That Mr. Pemberton had him 
sign a paper and then told plaintiff that his car was insured for $400 from noon 
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of that day. Plaintiff paid to Mr. Pemberton at that time $7.20, the amount of 
the premium for one year. The automobile was destroyed by fire three days 
later, and was at that time worth $600 or $700. That he had demanded payment 
of the $400, which had been refused. 

The evidence of defendant tended to show: That the value of the automobile 
was less than $400 and that plaintiff had made false representations as to the 
condition of the automobile. That the agent of defendant, W. H. Pemberton, 
was only a soliciting agent of defendant and had no authority to make contracts 
of insurance for defendant. All he could do was to take applications for insur- 
ance and send these to the company for acceptance or rejection and until the 
application had been accepted there would be no contract of insurance. The 
agent could collect premiums and remit to the company, and, if the company 
accepted the application and wrote a policy thereon, the policy would be sent 
to the agent and by him delivered to the insured. Mr. Pemberton denied that 
he told plaintiff that his car was insured from noon of the day the application 
was signed and the premium for one year paid. 

Defendant filed a demurrer to plaintiff's evidence and renewed it at the close 
of all the evidence. These were overruled, and exceptions saved. 

For the plaintiff, the court instructed the jury that, if they should find from 
the evidence that W. H. Pemberton was the agent of defendant for the purpose 
of contracting insurance and receiving the premium therefor and that plaintiff 
applied to said Pemberton for insurance on-his automobile and paid to Pemberton 
the premium therefor and Pemberton had authority from defendant to receive 
the same and Pemberton told the plaintiff at the time that his car was insured 
from noon that day, then they should find for plaintiff. 

For defendant, the jury were instructed that, if they should find that Pem- 
berton only had authority to accept applications for insurance and submit them 
to defendant for approval or rejection and that plaintiff’s application was sent to 
the company by Pemberton and by the company rejected, then there was no 
contract of insurance, and they should find for defendant. 

The jury were also instructed in relation to false representations as asked 
by defendant. 

All the instructions asked by defendant were given. The instruction for 
plaintiff submited to the jury the question of the authority of Mr. Pemberton, 
the agent of defendant, to make an oral contract of insurance binding the defend- 
ant and whether he did, in fact, make such a contract. It was conceded that 
plaintiff paid to Mr. Pemberton, the agent of defendant, $7.20, the amount of 
premium for one year at the time he applied for the insurance. Plaintiff's 
evidence was sufficient to sustain a finding that plaintiff was then informed by 
the agent that his car was insured from noon of that day. The result in this 
case, therefore, must depend upon whether or not the agent of defendant had 
authority to bind defendant by his agreement with plaintiff that his car was 
insured from noon of the day on which he applied for the insurance and paid 
the premium for one year. The defendant’s evidence was to the effect that this 
agent did not have such authority. The defendant is a New Jersey corporation 
authorized under the laws of this state to do business in this state. The law of 
this state prescribing how foreign insurance companies may be authorized to do 
business in this state and what shall be required of them when so authorized 
contains the following provisions: 

[1] Section 6315, Stat. 1919: “Foreign Companies shall Transact Business 
through Resident Agents.—Foreign companies admitted to do business in this state 
shall make contracts of insurance upon property or interests therein only by 
lawfully constituted and licensed resident agents, who shall countersign all policies 
so insured. * * * ” 

This statute was enacted in 1897 (Laws 1897, p. 126). At that time insurance 
companies usually had two classes of agents. One class were agents of limited 
authority and could do no more than take applications for insurance and forward 
them to the company for acceptance or rejection. These agents were known as 
soliciting agents, and, when they received and sent to the company an application 
for insurance, there was no contract of insurance until the application had been 
accepted by the company. The other class of agents were what is known as record- 
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ing agents. These agents countersigned all policies issued through their agencies, 
and were held by the courts to be general agents for the transaction of business 
with persons who applied to them for insurance and could bind the company 
by their acts and by knowledge of facts on questions of notice, waiver, etc. The 
evident purpose of the Legislature in enacting the above section of the statute 
was to fix by law the status of agents of foreign fire insurance companies doing 
business in this state so that, when questions should arise between the insurer 
and the insured as to the authority of an agent of the insurance company to bind 
the company, the company should not be permitted to defend against a claim 
of the insured upon the ground that the agent of the company with whom the 
insured had transacted business was an agent of limited authority, but in all such 
cases the agent should be regarded as having the same authority as he would 
have if he were, in fact, a recording agent and required to countersign all policies 
issued to parties through his office. Sheets v. Insurance Co., 153 Mo. App. 620, 
135 S. W. 80; Murphy v. Great American Ins. Co., 221 Mo. App. 727, 285 S. W. 
772; Prichard v. Conn. Fire Ins. Co. (Mo. App.) 203 S. W 223; McNabb v. 
Niagara Fire Ins. Co. (Mo. App.) 22 S. W. (2d) 364, 366. 

Our conclusion is that, when it was conceded that Mr. Pemberton was the 
agent of defendant, that he had authority to, and did, take the application of 
plaintiff for insurance and received from plaintiff for defendant the premium 
to pay for insurance upon the car of plaintiff for one year, the statute above set 
out fixed the status of such agent as a recording agent or general agent of 
defendant and clothed him with authority to bind defendant by an oral contract 
of insurance. 

2, 3] Under the facts in this case the court would have been justified in 
instructing the jury that the agent of defendant had authority to bind defendant 
by an oral contract of insurance instead of submitting the question as one of 
fact to be found by the jury. There was certainly no error committed by the 
court against defendant in the instructions as given. The defendant cannot be 
permitted to defend upon the ground that its business with plaintiff was done 
in violation of our statutory law. 

Some questions have been raised as to the admissibility of evidence, which 
we have examined and find no reversible error in relation thereto. 

We have been cited by appellant to a number of cases which, it is thought, 
hold an insurance company may limit the power of its agents. Some of these 
like Rhode v. Kansas City Life Ins. Co., 156 Mo. App. 281, 137 S. W. 907, and 
Hawes y. Insurance Co., 222 Mo. App. 1057, 7 S. W. (2d) 479, in which the 
insurance company was a Missouri corporation to which the statute above does 
not apply, or as Banks v. Clover Leaf Casualty Co., 207 Mo. App. 357, 368, 233 
S. W. 78, in which the policy had been issued and the suit was based on the policy 
as written, and some other cases, all of which we have examined, but do not find 
that they are authority as applied to the facts in this case. 

The judgment will be affirmed. 

Bailey and Smith, JJ., concur. 


KULA v. JERSEY MUT. CASUALTY INS. CO 
Supreme Court of New Jersey. Dec. 11, 1930. ° 
153 Atlantic Reporter 265. 
INSURANCE. 

Under statute, husband, recovering separate judgment in suit by himself and 
wife against taxicab owner injuring wife in collision, could recover amount thereof 
from taxicab insurer (P. L. 1926, c. 231, p. 383). 

Husband, recovering judgment for loss of consortium, expenses, and 
the like, was entitled to recover amount thereof from taxicab insurer, 

as against contention that recovery under policy was restricted to persons 

actually suffering bodily injury or death by reason of operation of taxicab, 

in view of P. L. 1926, c. 231, p. 383, requiring taxicab owner to file with 

commissioner of motor vehicles insurance policy against loss from liability 

imposed by law upon auto cab owner for “damages on account of bodily 
injury or death,” thus including any person who suffers damages “on 
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account of bodily injury,” whether to himself, his wife, or to his dependent 

child. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Suit by Alojzy Kula against the Jersey Mutual Casualty Insurance Company. 

Judgment in favor of plaintiff. 

Vincent Schultz, of Newark, for plaintiff. 

George F. Seymour, Jr., of Newark, for defendant. 

Porter, C. 

This case was tried by the court, by consent of the parties, without a jury on 
an agreed state of facts. 

It appears that there was an automobile collision on August 27, 1927, between 
an automobile operated by Stanley Kula, a son of the plaintiff, in which his 
mother, Mary A. Kula, was a passenger, and a taxicab owned by Frank Fernicola. 
Mary Kula received bodily injury. A suit was brought in this court by the 
plaintiff and his wife, Mary A. Kula, against said Fernicola for damages to the 
wife for bodily injuries and to the husband, the plaintiff here, for loss of con- 
sortium of his wife, expenses, etc., and a judgment was rendered in their favor 
against Fernicola in the sum of $750 for the wife and $500 for the husband. 

It further appears that the said Fernicola was insured in accordance with the 
provisions of the statute (P. L. 1926, c. 231, p. 383), against loss from liability for 
damages:on account of bodily injuries resulting from the operation of the taxicab, 
and that the insurance carrier was the Jersey Mutual Casualty Insurance Company, 
the defendant herein. The said insurance company satisfied the judgment obtained 
by the said Mary Kula, but refused to satisfy the judgment obtained by Alojzy 
Kula, the plaintiff herein. 

This suit is to recover the amount of the judgment held by the plaintiff against 
Fernicola from the defendant insurance company under the policy of insurance 
aforesaid. The only question is as to the liability of the defendant to the plaintiff 
under the said insurance policy. 

The policy was written under the authority of the statute referred to and in 
pursuance therewith. That statute provides that no auto cabs shall be operated 
upon any street until the owner shall file with the commissioner of motor vehicles 
an insurance policy in the sum of $5,000 “against loss from the liability imposed 
by law upon the auto cab owner for damages on account of bodily injury or death 
suffered by any person or persons as a result of an accident occurring by reason 
of the ownership, maintenance or use of such cab upon any public street,” etc. 
The controlling words seem to be “damages on account of bodily injury or death 
suffered by any person or persons as a result of an accident.” 

The defendant construes this statute to restrict recovery only to those persons 
actually suffering bodily injury or death by reason of the operation of an auto cab. 
It seems to me the legislative intent is much broader than that and allows recovery 
to any one who suffers damages “on account of bodily injuries,” whether to him- 
self, his wife, or to his dependent child. The damage to the husband in the case at 
bar as assessed by the jury aforesaid is recoverable under the statute and policy 
of insurance issued thereunder. 


The judgment will be for the plaintiff and against the defendant in the sum of 
$500, with interest and costs. 


McCORMICK ¥. POTOMAC INS. CO. OF THE DISTRICT OF COLUMBIA, 
WASHINGTON, D. C. 
Court of Appeals of New York. Jan. 6, 1931. 
174 Northwestern Reporter 689. 


NSURANCE. 

Policy provisions requiring due diligence in locking automobile requires dili- 
gence and care which ordinarily prudent person would exercise under circum- 
stances. 

Automobile theft insurance policy provided that in consideration of 
reduction in premium; insured warranted that automobile would be con- 
tinuously equipped with certain locking device and that insured would “use 
all diligence and care in maintaining the efficiency of said locking device 
in locking the automobile when leaving same unattended.” This did not 
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require that insured should never leave car unlocked, but that he should 

exercise diligence and care which person of ordinary prudence would exer- 

cise under circumstances. 

(For other cases, see Insurance, Dec. Dig. § 334[1].) 

2. INSURANCE. 

Finding that leaving automobile unlocked with motor running in front of 
insured’s residence for few minutes constituted lack of diligence within theft policy 
held warranted. 

Insured about 7 p. m. left automobile parked at curb in front of his 
residence with motor running and door toward sidewalk open, and went 
into house to get his overcoat, and when he returned a few minutes later, 
discovered automobile was gone. 

(For other cases, see Insurance, Dec. Dig. § 334[1].) 

3. INSURANCE. 

Reduction of theft insurance premium /eld sufficient consideration for insured’s 
promise to use due diligence in keeping automobile locked when unattended. 

(For other cases, see Insurance, Dec. Dig. § 334[1].) 

Appeal from Supreme Court, Appellate Division, Third Department. 

Action by Thomas J. McCormick against the Potomac Insurance Company of 
the District of Columbia, Washington, D. C. From a judgment of the Appellate 
Division (229 App. Div. 425, 243 N. Y. S. 241), which reversed a judgment entered 
on the report of a referee in favor of defendant, dismissing the complaint on the 
merits, defendant appeals. 

Judgment of Appellate Division reversed and judgment on report of referee 
affirmed. 

P. C. Dugan, of Albany, for appellant. 

Walter L. Collins, of Albany, for respondent. 

Hupsps, J. 

This is an action on an insurance policy to recover from the defendant insur- 
ance company the damage caused plaintiff because of the theft of his automobile. 

The policy contained a clause which reads: 

“In consideration of a reduction in premium, it is warranted by the insured 
that the automobile insured under this policy will be continuously equipped with a 
locking device known as Peerless (approved by the Underwriters’ Laboratories of 
the National Board of Fire Underwriters and bearing their label). 

“The insured undertakes during the currency of this policy to use all diligence 
and care in maintaining the efficiency of said locking device in locking the auto- 
mobile when leaving same unattended.” 

The defense interposed is that the plaintiff breached the promissory warranty 
contained in the clause quoted. : 

The facts surrounding the theft of the plaintiff's automobile, briefly stated, 
are as follows: The plaintiff at about 7 o’clock p. m., upon his return from a ride 
in his automobile, stopped it at the curb on a city street in front of his residence. 
He left it unlocked with the motor running and the door toward the sidewalk open. 
He walked to the front door of his residence, thirty feet from the curb, opened the 
door, and walked fifty feet to the rear of the house to get his overcoat. Upon his 
return to the front door he discovered that his automobile was gone. During the 
interval a thief had driven it away. It was dark at the time and the street lights 
were lighted. There was one about fifty feet from the automobile. A neighbor 
of the plaintiff was walking on his porch about thirty feet from the automobile and 
there were people on the street. 

The learned referee to whom the action was referred found that the plaintiff 
failed to comply with the clause of the policy in question and dismissed the com- 
plaint upon the merits. The Appellate Division by a divided court reversed the 
findings of the referee, made new findings, and directed judgment for the plain- 
tiff for the stipulated amount of damages. 

Concededly a proper “locking device” was attached to the automobile and it 
was in proper order and condition. The presence, however, of such a device upon 
an automobile is not of the slightest advantage and offers no inducement to an in- 
surance company to grant a reduction in the premium for an insurance policy. The 
inducement to the insurance company to grant a reduction in the premium is the 
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promise of the insured to make use of the “locking device” when leaving the auto- 
mobile unattended. 

{1] The plaintiff agreed “to use all diligence and care * * * in locking the 
automobile when leaving same unattended.” We agree with the Appellate Division 
that those words mean that an insured shall exercise due diligence and care—the 
diligence and care which one of ordinary prudence would exercise under the cir- 
cumstances. 

We do not construe the clause as meaning that the insured shall never leave 
the car unlocked. Such a construction would be unreasonable and not justified by 
the language used. If a sudden emergency arises, such as an accident, a driver 
may be justified in leaving an automobile temporarily without locking. So if a 
driver steps out of a car to purchase something and the car is within his view. 
Many illustrations of similar situations might be given. In most cases a question of 
fact will be presented, the determination of which will depend upon all the cir- 
cumstances of the case. 

[2, 3] In the case at bar the referee treated the question as one of fact and 
found that the plaintiff failed to use “all diligence and care” when he left the auto- 
mobile unlocked after dark on a city street with the motor running and the door 
adjacent to the sidewalk open so that all that a thief would have to do in order 
to take the automobile would be to release the brake, throw in the clutch, and 
drive away. The finding of the referee was justified by the evidence. The plain- 
tiff failed to carry out the agreement which he made and cannot, therefore, under 
the terms of the policy, require the defendant to make good his loss. The plaintiff's 
agreement was based upon a valid consideration—a reduction in the premium on 
the policy. Billet v. Pennsylvania Fire Ins. Co., 101 N. J. Law, 546, 129 A. 209; 
Pisciotte v. Indemnity Co. of America, 164 La. 260, 113 So. 840; Ward v. Alliance 
Ins; Co., 55°Ont. L. R451. 

We find nothing in the opinion in the case of Allgood v. Hartford Fire Ins. 
Co., 186 N. C. 415, 119 S. E. 561, 30 A. L. R. 652, in conflict with the views which 
we have expressed. The plaintiff in that case went into his house and left his 
automobile unlocked. It was stolen and an action was brought to recover. upon a 
policy containing a clause similar to the one in the policy in question. The trial 
court granted a nonsuit. The Supreme Court held that under the facts in that 
case a question of fact was presented. 

In Doerr v. National Fire Ins. Co. of Hartford, 315 Mo. 266, 269, 285 S. W 
961, 54 A. L. R. 1336, the court held as a matter of law that the plaintiff who had 
left his car at night unlocked in his garage from which it was stolen could not 
recover from the defendant insurance company as a clause in the policy provided: 
“The insured would not leave the automobile without locking the device.” In that 
case the agreement was absolute. Under the policy in question the agreement was to 
use diligence and care. 

The judgment of the Appellate Division should be reversed, and judgment en- 
tered upon the report of the referee affirmed, with costs in the Appellate Division 
and in this court. 

Cardozo, C. J., and Pound, Crane, Lehman, Kellogg, and O’Brien, JJ., concur. 

Judgment accordingly. 


PATERAS v. STANDARD ACC, INS. CO. 
Court of Appeals of Ohio, Cuyahoga County. March 4, 1929. 
174 Northeastern Reporter 620. 
1. INSURANCE. 


Statute making person soliciting insurance agent of insurer means person 
soliciting insurance and procuring application is agent of insurer for purpose of 
such solicitation and procuration (Gen. Code, § 9586). 

(For other cases, see Insurance, Dec. Dig. § 98.) 

2. INSURANCE. 
__ Notice to agent is not binding on principal unless agent has authority to deal 
with matters which notice affects or has duty to communicate notice to principal. 

(For other cases, see Insurance, Dec. Dig. § 538.) 
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INSURANCE. 

Insurance agent authorized to procure and deliver policy has no authority 
as such to receive notice of accident. 

(For other cases, see Insurance, Dec. Dig. § 538.) 

4, INSURANCE. 

Evidence respecting insurance agent’s authority to receive notice of accident 
justified directed verdict for liability insurer. 

Testimony of agent failed to show that he had made report of accident 
prior to time of receiving report from insured, and failed to show that, 

if he sent in such report, he did it as agent of insurance company, and 

failed to show that insurance company had any knowledge that he was 

assuming to act as its agent in reporting accidents. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Action by Mike Pateras, alias Mike Poteros, against the Standard Accident 
Insurance Company. Judgment for defendant, and plaintiff brings error—[By 
Editorial Staff.] 

Affirmed. 

J. Laub, of Akron, for plaintiff in error. 

Dustin, McKeehan, Merrick, Arter & Stewart, of Cleveland, for defendant 
in error. 

Wi.iAMs, J. 

This proceeding in error is brought to secure the reversal of a judgment of 
the court of common pleas, and the parties stand here in the same relative position 
held in that court. 

The plaintiff carried a policy of insurance with the defendant company, by 
the terms of which plaintiff was insured against loss up to $10,000 for damages 
on account of bodily injuries sustained by persons not excepted by the policy, by 
reason of plaintiff's use of a certain automobile. Judgment in the sum of $2,500 
was recovered against the plaintiff by plaintiff's sister, who sustained injury while 
riding as a guest in plaintiff’s automobile during the time that such policy of 
insurance was in force. After such judgment was recovered, the plaintiff brought 
an action in the court below against the defendant to recover the amount of such 
judgment, and interest, under and by virtue of the terms of said policy of insurance. 
Upon trial of said cause in the court below, the trial judge directed a verdict in 
favor of the defendant at the conclusion of all the evidence. 

The evidence discloses that one Victor Goodman was an insurance agent, and 
that he had desk room in the office of Owen, Crowell, Aurenson & Co., a concern 
engaged in a general suretyship and insurance business in Cleveland, Ohio. Good- 
man had a working arrangement with this concern, evidenced by a written 
contract, by the terms of which he was to receive a commission for such insurance 
as he might write. There is no question that, in writing the policy of insurance 
in question, Goodman acted as the agent of Owen, Crowell, Aurenson & Co., 
and there is no question that Owen, Crowell, Aurenson & Co. countersigned the 
policy of insurance and were the agents of the defendant company in soliciting 
and procuring the application for said policy of insurance, and in issuing the 
same. The policy covered a period from August 9, 1923, to August 9, 1924. On 
or about January 25, 1924, the plaintiff had the automobile accident in which his 
sister was injured. There is evidence tending to show that within a day or two 
after this accident plaintiff saw Goodman, that Goodman wrote down a report 
of the accident and plaintiff signed it, and that thereupon Goodman put the piece 
of paper so signed in his pocket and said to the plaintiff: “Don’t worry, I will 
take care of it.” Goodman, however, never reported the accident to the insur- 
ance company, and it had no knowledge thereof until about two years thereafter 

There is nothing in the written contract heretofore referred to, by which 
Goodman was employed as agent, which gave him authority to do anything more 
than solicit and write insurance. The following, however, appears in the testi- 
mony of Goodman, upon the trial of the cause in April, 1928: 

“Q. And you have been in the insurance business how long? A. Since Octo- 
ber, 1922. 

“Q. And for a whole year you have been in the insurance business soliciting 
and reporting accidents, and made no mention of this to the company with whom 
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you were employed? <A. I had very few accidents in the course of my first year’s 
business. 

“Q. Those that you did have, did you report? A. It has been my custom to 
report accidents to the company, but that being my first year in the business [| 
was inexperienced and ignorant of what it meant to have a passenger in the 
car such as his sister whom I thought would not take legal action, and that is 
the reason that I never made a report of this accident. 

“Q. You knew he was your policy holder, didn’t you? A. Yes. 

“Q. You solicited him and sold him that insurance, didn’t you? A. Yes. 

“Q. He had called upon your office, and you responded, to make a report of 
this accident? A. Yes. 

“Q. And you now tell this jury that, notwithstanding those facts, you did 
not report that accident to your company? A. I do.” 

There is no other evidence in the record bearing upon the authority of the 
agent Goodman to receive notice of accidents. 

Under the circumstances disclosed by the evidence, the plaintiff claims that 
Goodman was at the time notice of the accident was given to him the duly 
authorized agent of the defendant company. The policy of insurance contains 
the following provision: 

“This insurance is subject to the following conditions: 

“(f) The assured, upon the occurrence of an accident, shall give immediate 
written notice thereof with the fullest information obtainable, to the company 
‘at its home office, Detroit, Michigan, or its duly authorized agent.” 

[1] Section 9586, General Code, provides as follows: 

“A person who solicits insurance and procures the application therefor, shall 
be held to be the agent of the party, company or association, thereafter issuing 
a policy upon such application or a renewal thereof, anything in the application 
or policy to the contrary notwithstanding.” 

Plaintiff relies upon this section, but we think a proper construction of it is 
simply that the person who solicits insurance and procures the application is the 
agent of the insurance company for the purpose of such solicitation and procura- 
tion. Mechanics’ & Traders’ Ins. Co. v. Himmelstein, 24 Ohio App. 29, 155 N. E. 
806; Royal Ins. Co. v. Silberman, 24 Ohio C. C. (N. S.) 511. 

[2] Notice to an agent is not binding upon his principal unless such agent 
had authority to deal with those matters which the notice affected, or had a duty 
to communicate the same to his principal. Myers v. John Hancock Mutual Life 
Ins. Co., 108 Ohio St. 175, 140 N. E. 504. 

[3, 4] In other words, an insurance agent, authorized to procure and deliver 
a policy of insurance, has no authority to receive notice of an accident under 
such a policy of insurance, unless such authority is given to him by the insurance 
company, either expressly or impliedly. It is contended, however, that the 
evidence that Goodman had reported some accidents to the defendant company 
would warrant the jury in drawing the inference that he had authority to receive 
the notice in question on behalf of the company. The testimony of Goodman, 
above quoted, however, fails to show that he had made such reports prior to 
the time of receiving the report from plaintiff, and fails to show that, if he sent 
in such reports, he did it as agent of the defendant company, and fails to show 
that the defendant company had any knowledge that he was assuming to act as 
its agent in reporting accidents. In the opinion in Myers v. Insurance Company, 
supra, the court cites with approval the following quotation from 2 Mechem on 
Agency (2d Ed.) § 1834: 

“If the theory upon which notice is to be imputed be the legal identity of the 
principal with the agent, then the person to whom the notice comes must be 
such a person and acting in such a capacity that it may fairly be said that, for 
the time being, he is the principal. If the true theory be that the agent owes 
a duty to communicate, then the person to whom the notice comes must be such 
a one and acting in such a capacity that it may fairly be said that the principal 
looks to him for information concerning the subject-matter; that he is the person 
to whom information is likely to come, and whose duty it would be to communi- 
cate it.” 

It is conceded that Goodman had no express authority tc receive notice of 
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an accident on behalf of the defendant company, and there is no evidence tend- 
ing to show any such implied authority. The verdict was therefore properly 
directed for defendant. 

For the reasons given, the judgment of the court of common pleas will be 
affirmed. 

Judgment affirmed. 

Richards, J., concurs. 

Judges Williams and Richards, of the Sixth Appellate District, sitting in 
place of Judges Vickery, Levine, and Sullivan, of the Eighth Appellate District. 


BARLY et ux. v. PUBLIC FIRE INS. CO. 
Supreme Court of Wisconsin. Jan. 13, 1931. 
234 Northwestern Reporter 361. 
1. INSURANCE. 

That insured, when acting as broker, placed insurance through insurer’s agent, 
did not constitute latter agent of former in issuing policy on insured’s automobile, 
as regards insured’s right to reformation. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

2. INSURANCE. 

That insured, as broker, placed insurance with insurer’s agent, did not, as re- 
gards reformation of policy on insured’s automobile, constitute insured agent of 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

3. INSURANCE. 

As regards right to reformation, insured, though insurance broker, was con- 
sidered as any other insured of similar intelligence and experience. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

4. INSURANCE. 

Insurer not being prejudiced, insured was not estopped from seeking reforma- 
tion, though not reading, and discovering errors in, policy until after automobile 
theft. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

6. INSURANCE. 

Insurer’s suggestion, after repudiating liability, that insured demand automobile 
found by police, held not request, under policy, that insured assist insurer in re- 
covering property. 

Policy provided that, whenever requested by insurer, insured should 
assist in recovery of property and insurer should reimburse insured for 
any expense incurred at its request. Insurer’s letter suggesting that in- 
sured recover property, and offering to assist him, did not request in- 
sured to assist insurer in recovery of car or to incur expense at insurer’s 
request, for which insured would have been entitled to reimbursement. 

(For other cases, see Insurance, Dec. Dig. § 505.) 

7. INSURANCE. 

Insurer, repudiating obligation under automobile theft policy and not retract- 
ing repudiation, held not entitled to insured’s assistance in recovering property. 

(For other cases, see Insurance, Dec. Dig. § 505.) 

Appeal from a judgment of the Circuit Court for Milwaukee County; Otto H. 
Breidenbach, Circuit Judge. 

Action by Joseph A. Barley and wife against the Public Fire Insurance Com- 
pany. From an adverse judgment, defendant appeals—[By Editorial Staff.] 

Affirmed. ; 5 ; 

Action commenced December 6, i929, for reformation of a policy of insurance 
on an automobile against loss by fire or theft. Judgment reforming the policy and 
awarding plaintiffs recovery of $3,000 was entered June 27, 1930, and defendant 
appeals. ; 

Bottum, Hudnall, Lecher, McNamara & Michael and Suel O. Arnold, all of 
Milwaukee, for appellant. 
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Joseph A. Barly, of Milwaukee (McGovern, Curtis, Devos & Reiss, of Mil- 
waukee, of counsel), for respondents. 

Fritz, J. 

The plaintiffs, Joseph A. Barly and Ceil Barly, were husband and wife, and 
purchased, as secondhand, the automobile covered by the policy in suit. Joseph A, 
Barly was engaged in the practice of law, and was also licensed to solicit some 
lines of insurance, which he placed through an agency conducted by W. H. Shap- 
aker, who wrote policies for the defendant. Viewed most favorably in support of 
the trial court’s findings, the evidence may be considered to establish the following 
facts: On June 21, 1928, Joseph A. Barly told Shapaker that he wanted the policy 
for himself and his wife; that nothing was said as to the actual cost of the auto- 
mobile, but Barly said that the list price was $5,250, and that the actual value was 
$3,500. The policy as written by Shapaker named Joseph A. Barly only as the 
insured, and stated that the automobile actually cost the insured $3,500. Plaintiffs 
had acquired the car in discharge of a $1,000 account for legal services, and the 
payment of $1,200 in cash. The policy was delivered at Barly’s office, either by 
Shapaker or by mail, and either Barly or his wife, who assisted him at his office, 
placed it in their files, without reading it or discovering the errors as to the omis- 
sion of the name of Ceil Barly as one of the insured, and the insert of $3,500, in- 
stead of $2,200, as the actual cost to the plaintiffs, of the second-hand automobile, 
until after the automobile was stolen, on October 13, 1929. The net premium, after 
deducting Barly’s commission, was duly paid. 

On October 31, 1929, the stolen automobile was found by Chicago police. On 
November 19, 1929, defendant, by letter, notified Barly that it could not consider 
the reported loss a theft, under the policy, and requested the return thereof, and 
stated that it would return the full premium paid. In that letter defendant also 
informed Barly that the automobile was in Chicago, and suggested that he com- 
municate with a certain person in charge of an estate which claimed a financial 
interest in the automobile. On November 22, 1929, Barly mailed a proof of loss to 
defendant, in which he stated the value to be $3,000. On the same day, the de- 
fendant wrote to Barly, offering to assist and cooperate with him “in the way of 
getting this car back from our police department here in Chicago,” and suggested 
that Barly write to that department that he was “holding them responsible for the 
return of this property” to him. 

The policy provided that: “* * * Whenever requested by this Company the 
Assured shall assist in the recovery of the property insured hereunder either by 
means of replevin proceedings or otherwise, in effecting settlement, securing evi- 
dence, obtaining the attendance of witnesses and prosecuting suits to such an extent 
and in such a manner as is deemed desirable by this Company, and this Company 
shall reimburse the Assured for any expense incurred at its request.” 

No request for such assistance, or that plaintiffs incur any expense for which 
the defendant would reimburse them, was made by the defendant prior to the com- 
mencement of this action. Five days subsequent thereto, defendant’s attorneys de- 
manded such assistance, but still did not request the plaintiffs to incur any expense 
for which defendant would reimburse them, Plaintiffs took no steps to recover 
and never recovered the automobile. 

So far as material to the questions considered on this appeal, the trial court 
found: That defendant agreed to issue a policy to the plaintiffs, insuring them 
against loss in the amount of the actual value of the automobile; that, at the time 
defendant so agreed, plaintiffs represented that the actual cost of the automobile 
to them was $2,200; that, pursuant to “said agreement,” the policy was delivered, 
but, “by mistake of said defendant,” Joseph A. Barly was named as assured, instead 
of both plaintiffs; and there was inserted in the policy, as one of the warranties by 
the insured, that the actual cost of the automobile to the insured was $3.500, instead 
of $2,200; that hy mistake, inadvertence, and oversight of plaintiffs, the policy was 
received by them without their discovering those mistakes until after the automo- 
bile was stolen; that the policy was made out by defendant in its form, and was 
received by plaintiffs in that form, by the mutual mistake of said parties: that on 
November 19, 1929, defendant denied all liability on the policy, and has ever since 
refused to pay any sum to plaintiffs on account of the theft; and that plaintiffs 
have fully performed all the terms and conditions of the policy to be performed 
by them, excepting as such performance has been waived by the defendant. 
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Defendant assigns as error the court’s findings as to mutual mistake of the 
parties, and inadvertence and oversight of plaintiffs in discovering the mistake, and 
as to performance by plaintiffs of all terms and conditions of the policy. How- 
ever, a review of the record discloses that the evidence fairly admits of the court's 
findings, with the exception that plaintiffs represented that the automobile actually 
cost them $2,200. On that subject it was undisputed that no statement was made 
by Barly as to the actual cost of the automobile to plaintiffs. 

Upon the findings the trial court adjudged plaintiffs entitled to reformation 
of the policy by adding the name of Ceil Barly as one of the insured, and substi- 
tuting the figures $2,200 for $3,500 in the warranty as to the actual cost of the 
automobile to the insured, and to the recovery of $3,000 on the policy, as reformed. 

[1-5] Defendant contends that the court erred in allowing reformation of an 
insurance policy effected by an agent, of the insurance company covering property 
owned by the agent. Although, by reason of prior transactions and relations be- 
tween Shapaker and Joseph A. Barly, the ‘atter had as broker solicited insurance 
which he placed through Shapaker, in consideration of receiving a commission from 
from him, those circumstances did not make Shapaker the agent of plaintiffs in 
issuing the policy in suit; and, as regards plaintiffs’ application and contract, for 
the policy, and the subsequent receipt and filing thereof, Joseph A. Barly was not 
the agent of the defendant. We are unable to accept defendant’s theory on that 
subject, and, in passing upon that question, consider plaintiffs’ status under the 
policy, and in relation to defendant, to be the same as that of any other insured of 
similar intelligence and experience. Although there is some conflict in the authori- 
ties. 

“Insurance policies, like other written instruments, have been the frequent sub- 
jects of reformation by the courts. While, as a general proposition, reasonable 
diligence is exacted of the suitor seeking reformation in acquiring a knowledge 
and understanding of the provisions of an ordinary contract, it is obvious that a 
complete knowledge and understanding thereof is not an inexorable requirement, 
else few contracts would be reformed. While it is a general rule that the ordinary 
contract should at least be read by the person seeking reformation, the weight of 
authority does not seem to or this with reference to insurance contracts.’ 
Journal Co. v. General Accident, F. & L. A. Corp., 188 Wis. 140, 148, 205 N. W. 
800, 803. 

In Palmer v. Hartford Fire Ins. Co., 54 Conn. 488, 501, 9 A. 248, a number 
of cases are reviewed with the conclusion that a policy of insurance may. be re- 
formed, although the insured has held the policy until after a loss, in silence and 
in ignorance—because of his omission to read or carelessness in reading—of the 
necessity for such reformation. In Snell v. Altantic F. & M. Insurance Co., 98 
U. S. 85, 25 L. Ed. 52, reformation was decreed by inserting the names of several 
joint owners as the insured, in place of the name of but one owner. Likewise, 
in this state it has been held that the failure of an insured, by oversight or inad- 
vertence, to examine his policy and discover an error therein because of mutuai 
mistake did not defeat his right to reformation. Komula v. General Acc., F. & L. 
A. Co., 165 Wis. 520, 162 N. W. 919; Journal Co. v. General Acc., F. & L. A. Co., 
supra; Modern Grinder Co. v. Globe & R. F. Ins. Co., 192 Wis. 319, 212 N: W. 523: 
Martin v. Am. Ins. Co., 189 Wis. 214, 223 N. W. 437. In those actions, as in the 
case at bar, Bostwick v. Mutual Life Ins. Co., 116 Wis. 392, 89 N. W. 538, 92 
N. W. 246, 67 L. R. A. 705, was cited, as authority for denying reformation of an 
insurance policy when the complaining party could have discovered the error before 
a loss occurred, if he had used ordinary care. 


The Bostwick Case was not an action for reformation because of mutual 
mistake. On the contrary, it was an action for the recovery of the entire premiums 
paid on life insurance policies, the provisions of which, by reason of the fraudulent 
conduct of the insurer’s agent, did not conform to his representations, but which 
the insured kept in their possession, without inspection, for a period of over four 
months, during all of which the insurance was in effect. For various reasons stated 
in the Wisconsin cases cited above, the doctrine of the Bostwick Case was not 
considered sepliciiike in those actions for reformation and recovery on contracts of 
insurance which the insured did not rescind. Most of the reasons assigned in the 
omula Case are particularly applicable in the case at bar, because in that case the 
plaintiff also sought reformation of error in the description of the insured. In the 
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case at bar, as in the Komula Case, defendant sustained no injury and Joseph A. 
Barly received no benefit by reason of the mistakes in the policy or because it 
continued erroneous in form until the time of the theft. There was no other 
automobile of the same description of which Joseph A. Barly was the sole owner, 
to which the policy could apply, and the insertion, by mutual mistake, of an er- 
roneous higher amount as the actual cost, did not prejudicially affect the defendant. 
It does not appear that plaintiffs’ failure to discover the error more promptly in 
any way deceived or misled defendant, or resulted in defendant’s assuming any 
obligation which it would have avoided or would not have assumed, but for the 
occurrence of the mistakes. Consequently, plaintiffs are not estopped by reason 
of their failure to discover the errors prior to the occurrence of the theft, and, upon 
the facts found, they were entitled to reformation. 

[6,7] Defendant also contended that plaintiffs were not entitled to recover 
because they failed to assist defendant in the recovery of the automobile. We do 
not consider it necessary to determine whether there was a revival of the terms 
and conditions of the policy after the unequivocal repudiation of its obligations 
thereunder by the defendant when it requested the return thereof in its letter of 
November 19, 1929, and stated that it would repay the full premium to Joseph A. 
Barly. Defendant’s letter of November 22, 1929, did not withdraw or retract its 
prior repudiation. Neither did it request the plaintiffs, or either of them, to assist 
the defendant in the recovery of the car, or to incur expense at defendant’s re- 
quest, for which plaintiffs would have been entitled to reimbursement. Defendant 
had made suggestions to Joseph A. Barly as to what he should do on his own 
accord, for his own benefit, and at his own expense. However, none of-defendant’s 
suggestions made prior to the commencement of this action can be construed as 
a request by defendant, under the policy, that the insured render assistance to 
defendant in performance of the insureds’ obligations under the provisions of the 
policy, and to enable the defendant to recover the automobile for defendant's 
benefit, or at its expense. When plaintiffs commenced this action, defendant had 
not exercised its privilege, under the policy, to request the insured to render as- 
sistance to defendant and incur expense at its request, for the purpose of recovering 
the insured property for its benefit. The status which existed in consequence of 
defendant’s election to repudiate its contract was such at the time of the com- 
mencement of this action that defendant had not become entitled to assistance by 
the insured. Even in the answer filed by the defendant it does not allege that 
it ever made any such request under or within the provisions of the policy, or 
that there was any failure on plaintiffs’ part to comply with any condition of the 
policy. 

On the basis of the status of affairs which existed at the time of the com- 
mencement of this action, the plaintiffs were entitled to recover the actual cash 
value, at the time of the theft, of the automobile covered by the policy, and which 
the court found to be $3,000. 

Judgment affirmed. 
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KAPLAN et al. v. UNITED STATES FIDELITY & GUARANTY CO. 
No. 20174. 
Supreme Court of Illinois. Feb. 18, 1931. 
174 Northwestern Reporter 834. 
1. INSURANCE. 

Whether one employed by dress shop as handy man to do general work was 
“porter” within policy indemnifying against loss from robbery, and providing 
that porter should not be considered a custodian, held question of fact. 

Employee in question at time of the robbery was engaged in sweeping 

out the place of business before the opening time. The employee did 

janitor work, delivered packages, made firm's bank deposits, washed 

windows, collected money, and washed and drove automobiles belonging 

to the members of the firm. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

3. INSURANCE. 

Finding that word “merchandise” in policy indemnifying store against loss 
from interior robbery included fur coats held justified. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

4. INSURANCE. 

Refusal of instruction relating to insured’s books and accounts /ield not 
error in action on policy indemnifying against robbery, where accountant for 
insurance company examined books and determined therefrom value of goods lost. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 

5. INSURANCE. 

Equivocal expressions in policy whereby insurer seeks to narrow range of its 
obligations should be interpreted strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE. 

Insurance contract should always be construed liberally in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Error to First Branch Appellate Court, First District, on Appeal from the 
Circuit Court, Cook County; John R. Caverly, Judge. 

Action by Ike Kaplan against the United States Fidelity & Guaranty Com- 
pany. Judgment for plaintiff was affirmed by the Appellate Court (255 III. 
App. 437), and defendant brings error. 

Affirmed. 

Eugene P. Kealy, of Chicago, for plaintiff in error. 

Charles Rudolph and Winston, Strawn & Shaw, all of Chicago (Harold 
Beacom, Thomas A. Reynolds, and Arthur D. Welton, Jr., all of Chicago, of 
counsel), for defendants in error. 

Orr, J. 

This case is here on writ of error to review a judgment of the circuit court 
of Cook county, where, in an action of assumpsit upon an insurance policy, the 
defendants in error (herein called plaintiffs) obtained a jury verdict and subse- 
quent judgment for $6,000 against plaintiffs in error (herein called defendants). 
Upon appeal this judgment was affirmed by the Appellate Court. 255 Ill. App. 437. 

The declaration recited the material terms of a $10,000 policy, by which 
defendant undertook to indemnify plaintiffs from loss on account of interior 
robbery. It alleges that the policy was taken out April 3, 1926, and that on the 
morning of August 31, 1926, the holdup and robbery occurred, by which 52 fur 
coats and 147 dresses were taken from the Ladies Cloak & Dress ‘Shop, operated 
by plaintiffs in Chicago. The record contains no suggestion of fraud or collusion 
in the accomplishment of the robbery. About 7 o’clock on the morning of the 
robbery Charles Pryor, a trusted employee of plaintiffs, was engaged in sweeping 
out their place of business before the hour of opening, as was his usual custom 
He noticed a man dressed as a police officer standing at the front door with a 
paper box under his arm. During his several years of employment Prvor had 
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been instructed to receive packages of returned garments and to collect moncy 
from those desiring to pay at a time when the other employees were not present 
He therefore unlocked the front door and invited the apparent police officer in 
Thereupon the stranger drew a gun and marched Pryor to the rear of the store, 
where he was forced to lie on the floor, his feet and hands bound. With t 
aid of confederates the fake officer then consummated the robbery. 

Defendant sought to avoid liability on the policy by alleging that plaintiffs 
had failed to perform a condition designated by it as a promissory warranty. 
This condition was attached to the policy held by plaintiffs and contained a 
definition of “custodian,” as follows: “Custodian, as used in this policy, shall 
mean (1) the assured if an individual; (2) a member of the firm if the assured 
is a co-partnership; (3) any officer of the assured if the assured is a corporation; 
(4) any person not less than seventeen nor more than sixty-five years of age 
who is in the regwar employ of the assured and duly authorized by him to act 
as paymaster, messenger, cashier, clerk or sales person, and while so acting to 
have the care and custody of property covered hereby. In no event shall a watch- 
man or a porter be considered a custodian.” 

1, 2] It is contended by defendant that Charles Pryor was a porter, and 
that therefore he was not a custodian under the terms of this condition of the 
policy. Whether Pryor was a porter or not was one of the disputed facts when 
the cause was at issue before the jury. The record shows that he was called a 
handy man or a general man, and that he did janitor work, delivered packages, 
made the firm’s bank deposits, washed windows, collected money, and washed 
and drove automobiles belonging to the members of the firm. He might have 
been properly called by any one of four or five different titles. Whether he 
was a porter or not was a disputed question of fact, and in such matters this 
court must be controlled by the verdict of the jury and the judgment of the trial 
court as affirmed by the Appellate Court. We cannot inquire as to the weight 
or preponderance of the evidence. Hinchliffe v. Wenig Teaming Co., 274 IIl. 
147, 113 N. E. 707; Pienta v. Chicago City Railway Co., 284 Ill. 246, 120 N. E. 1. 
By the verdict of the jury, the judgment of the trial court, and the affirmance of 
such judgment by the Appellate Court, the status of Pryor as a proper custodian 
of the premises robbed has been fixed, and such finding of fact is binding upon 
this court. There was therefore no breach of the condition by the plaintiff. 

[3] It is further claimed by defendant that plaintiffs cannot recover, because 
after the policy was issued they put in a stock of fur coats, parts of which were 
included in the stolen property, while at the time the policy was issued a repre- 
sentative of the insurance company inspected the store and found that the 
goods did not consist in any part of furs. Defendant offered evidence tending to 
show that a similar policy covering furs would have required the payment of a 
premium four times larger than was paid by the plaintiffs. The court excluded 
this testimony, and it is urged, not only the increase of the risk avoided the 
policy, but that there was error in this ruling of the court. Again, we must say 
that the Appellate Court has reviewed the evidence on the points involved under 
this contention and has found that a clear preponderance of the evidence was 
against the defendant's position, that the word “merchandise” as used in the policy 
was broad enough to include fur coats, and that, since defendant did not attach 
an indorsement to the policy excluding furs from the articles to be insured, it had 
failed to express any intention to exclude them from protection. 

[4] Several other defenses are made to preclude a recovery on the policy, 
including a claim that plaintiffs failed to comply with the condition inserted in 
the policy that books and accounts should be kept so that defendant could 
accurately determine the amount of the loss. Here again, we find that the jury, 
the trial judge, and the Appellate Court have found a preponderance of the 
evidence against defendant. In reviewing the evidence the Appellate Court found 
that as a matter of fact an accountant for defendant had examined the books kept 
by plaintiffs and found the value of goods lost to be only $100 less than the 
amount of plaintiffs’ claim. Defendant does not contend that the judgment is 
excessive, and the trial court did not commit error in refusing an instruction 
relating to the books and accounts kept by the plaintiff. 

5, 6] By its assignment of errors defendant insists upon a strict construction 


ne 





Cas. | Georgia Casualty Co. v. Cotton Mills Products Co. 1063 


of the conditions of its policy, but in construing policies of insurance the courts 
are inclined to lean against a narrow construction. Terwilliger v. Masonic Acci- 
dent Ass'n, 197 Ill. 9, 63 N. E. 1034; Monahan vy. Fidelity Mutual Life Ins. Co., 
242 Ill. 488, 90 N. E. 213, 134 Am. St. Rep. 337. Equivocal expressions in a policy 
of insurance whereby it is sought to narrow the range of the obligations these 
companies profess to assume are to be interpreted most strongly against the 
company. Niagara Fire Ins. Co. v. Scammon, 100 Ill. 644; Schroeder v. Trade 
Ins. Co., 109 Ill. 157. The contract is always to be liberally construed in favor 
of the insured, so as not to defeat, without a plain necessity, his claim to the 
indemnity. Healey v. Mutual Accident Ass’n, 133 Ill. 556, 25 N. E. 52,9 L. R. A. 
371, 23 Am. St. Rep. 637. : 

Finding no error in the record, the judgment is affirmed. 

Judgment affirmed. 


GEORGIA CASUALTY CO. v. COTTON MILLS PRODUCTS CO. No. 29000. 
Supreme Court of Mississippi, Division A. Jan. 19, 1931. 
Syllabus by the Court. 
1. INSURANCE. 

Insurance contract, if terms are ambiguous, must be construed most favorably 
to insured, and against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Insurance contract, if terms are plain and unambiguous, must be construed like 
any contract between parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INSURANCE. 

Insurer under terms of employer's liability policy, held under no obligation to 

compromise and settle suit against employer on claim within policy provisions. 
Policy issued to employer covering liability to employees for injuries 

received in course of employment, among other provisions, required insurer 
to defend suit against employer in name and on behalf of assured: re- 
quired insurer to pay all expenses incurred and court costs assessed 
against assured regardless of policy limits; required assured to give to in- 
surer all co-operation and assistance possible; gave insurer right to settle 
any claim or suit at its own cost at any time; and prohibited assured from 
voluntarily assuming any liability or incurring any expense or settling any 
claim except at its own cost without written consent of insurer, nor in- 
terfere in any negotiations for settlement or in any legal proceedings con- 
ducted by insurer on account of any claim. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

6. INSURANCE. 

Insurer, under terms of employer’s liability policy, held not liable for negli- 
gence, if any, in failing to settle claim, resulting in recovery on claim beyond limits 
of policy. 

After injured employee had recovered judgment on claim for amount 

in excess of policy limits, insurer deeming amount recovered excessive, 

appealed, and judgment was sustained. Before appeal, it had opportunity to 

settle judgment for an amount less than policy limits, but it refused to do 

so because it deemed offered settlement unreasonable, 

(For other cases, see Insurance, Dec. Dig. § 514.) 

INSURANCE. . : ; . 

Negligence cannot be predicated upon failure to exercise option or reservation 
made for benefit of optioner, such as insurer’s right to settle. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Appeal from Circuit Court, Yazoo County; W. H. Potter, Judge. 

Suit by the Cotton Mills Products Company against the Georgia Casualty 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed, and judgment rendered for defendant. 


Bratton & Bratton, of Jackson, and J. G. Holmes, of Yazoo City, for appellant. 
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Wise & Bridgforth, of Yazoo City, for appellee. 

Wells, Jones, Wells & Lipscomb, of Jackson, amici curiae: 

McGowsen, J. 

The appellee, the Cotton Mills Products Company, sued the appellant, the 
Georgia Casualty Company, in an action of trespass upon the case—an action in 
tort for negligence in failing and refusing to settle the claim of Oliver, an employee 
of the appellee, for an injury received in the course of his employment, against 
which accident to the employee the insurance company had issued to the employer 
its policy indemnifying it from loss in the limited amount stipulated therein. The 
case was tried in the court below on an agreed statement of facts, and judgment was 


entered for the plaintiff, appellee here, from which appeal is prosecuted to this 
court. 


The Georgia Casualty Company issued its policy of indemnity to the assured 
generally called an “employer’s liability policy’—and the maximum amount of its 


liability for any injury to an employee of the assured was fixed at $10,000. The 
applicable parts of the policy are as follows: 


First. “To indemnify the assured designated in the said schedule against loss 
arising or resulting from claims upon the assured for damages on account of bodily 
injuries, accidentally suffered or alleged to have been suffered while this policy is 
in force, including death resulting at any time therefrom, by any employee or em- 
ployees of the assured, by reason of the operation of the work described in the 
schedule, or while within or upon the premises described in the schedule, or upon 
the sidewalks or other ways immediately adjacent thereto, provided such injury 
shall have been caused by reason of the business operations therein or thereat con- 
ducted by the assured as also described in said schedule.” 


Second. “To defend the assured and pay expenses and costs subject to the 
following conditions :” 


“Condition B: When any accident occurs the assured shall give immediate 


written notice thereof to the company at its Home Office in Macon, Georgia, or to 
its duly authorized agent. If any claim is made on account of such accident, the 
assured shall give like notice thereof. If any suit is brought to enforce such a 
claim, the assured shall imediately forward to the Company at its Home Office in 
Macon, Georgia, every summons or other process as soon as the same is served on 
him, and the Company shall defend stich suit (whether groundless or not) in the 
name and on behalf of the assured. All expenses (legal and otherwise) incurred 
by the Company in defending such suit, and all court costs assessed against the 
assured shall be paid by the Company (whether the verdict is for or against the 
assured), regardless of the limits of liability expressed in statement 5 of the 
schedule. ‘The assured shall always give to the Company all co-operation and as- 


sistance possible. The Company shall have the right to settle any claim or suit at 
its own cost at any time. 


“Condition C: The assured whenever requested by the Company shall aid in 
securing information and evidence and the attendance of witnesses and in effecting 
settlements and in prosecuting appeals, but the assured shall not voluntarily assume 
any liability either before or after an accident, nor shall he (without the written 
consent of the Company previously given) incur any expense or settle any claim 
except at his own cost, nor interfere in any negotiations for settlement or in any 
legal proceedings conducted by the Company on account of any claim; except that 
the assured may provide at the time of the accident (and at the cost of the Com- 
pany) such immediate surgical relief as is imperative. 

“Condition D: No action shall be brought against the Company under or by 
reason of this policy unless it shall be brought by and in the name of the assured 
for a loss, defined hereunder, after final judgment has been rendered in a suit, 
described hereunder, and within one year from the date of such judgment, to-wit: 
For loss that the assured has actually sustained by the assured’s payment in money 
(a) of a final judgment rendered after a trial in a suit against the assured for 
damages; (b) of the expense (excluding any payment in settlement of a suit or 
judgment) incurred by the assured in the defense of a suit against the assured for 
damages. The Company does not prejudice by this condition any defense against 
such action that it may be entitled to make under this policy. 

“Condition M: The 





Company’s liability for indemnity as provided in the in- 
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suring agreements of this policy is limited to the amounts and as expressed in 
Statement 5 of the schedule. * * *” ‘ 

“Statement 5 of schedule: The liability of the Company for loss from an ac- 
cident resulting in bodily injuries to or in the death of one person (only) is limited 
to $10,000.00. * * *” 

A. L. Oliver, an employee of the assured (appellee), while the said policy was 
in force suffered an injury in the loss of one eye and the impairment of vision in 
the other, and brought suit therefor against the assured for damages in the sum 
of $25,000, basing his suit upon the alleged negligence of the assured. The injury 
to Oliver was covered by the policy of insurance issued to the Cotton Mills Products 
Company by the Georgia Casualty Company. 

The facts in the Oliver Case, upon which this cause is based, and the opinion 
of the court therein, are to be found in the report of the case of Cotton Mill Pro- 
ducts Company v. Oliver, 153 Miss. 362, 121 So. 111, in which a judgment of the 
lower court for $12,500 in favor of Oliver was affirmed. When the verdict of the 
jury had been returned in the Oliver Case, motion for a new trial was made, in 
which was stressed the amount of the verdict, alleging that it was excessive: and 
on appeal to the Supreme Court it was strongly insisted that there was no liability; 
and, also it was urged with great zeal that the verdict was excessive. 

It was agreed that, after the motion for a new trial had been overruled in the 
lower court, Oliver, through his attorneys, offered to settle the judgment for $12,500, 
proposing to accept in full therefor the sum of $9,000 and court costs. The at- 
torneys for the insurer were advised of this offer of compromise, and the insured 
strongly urged the acceptance of this settlement, and proposed to contribute toward 
the payment of said compromise the sum of $500 and accrued court costs. The at- 
torneys for the insurer, who had represented the insured in the trial of the lawsuit, 
advised their client, the insurer, to accept the settlement; but also advised that they 
thought the verdict was excessive, and that they did not believe the Supreme Court 
would allow a judgment of that size to stand—and that in event the Supreme Court 
should order a reduction it would be reduced $2,500 to $5,000. There was consider- 
able correspondence in regard to the proposed settlement: and, after being advised 
by the counsel who had tried the case, the insurer reached the conclusion that the 
verdict in the case was unfair, and decided to await the action of the Supreme 
Court on appeal thereof. It thereupon rejected the offer of settlement, and directed 
the attorneys to proceed with the appeal. 

It was agreed that in the actual defense of the suit the attorneys who conducted 
the defense, both in the trial court and in the Supreme Court, were diligent and 
skillful, and that in all respects the litigation was properly and fairly conducted. 
It was further agreed that the insured co-operated with the insurer, as required 
by the contract, and rendered such assistance as the insurer desired. 


The entire record in the case of the Cotton Mill Products Company v. Oliver 
was made part of the record in this case; but we do not deem it necessary to set 
forth the facts of that case, save to say that we are convinced that the litigation 
was conducted in a bona fide manner, and that the whole case was one about which 
good lawyers would differ on the question of liability and the amount of the verdict. 

In the allegations of the declaration and the agreed statement of facts, it is 
not hinted that the insurer was guilty of any kind of fraud or bad faith; but that 
in all respects, as we understand the agreement, the insurer performed its contract, 
paid the full amount of the policy—$10,000—all the court costs, the fees of the 
lawyers, the 5 per cent. damages allowed on appeal to the Supreme Court; but de- 
clined, on demand, to pay the amount of the principal sum of the judgment in ex- 
cess of $10,000, or $2,500, which the insured was compelled to pay upon the final 
affirmance of the judgment of the lower court by the Supreme Court. 

It is contended by the insured, and was so decided by the lower court, that, not- 
withstanding the performance of the contract in letter and in spirit on the part of 
the insurer, by reason of the latter’s refusal to settle the case, and the prosecution of 
an appeal to the Supreme Court, it thereby violated the duty to settle, as part of its 
contract to defend the suit, and was guilty of negligence in the breach of this alleged 
duty; the insured being thereby damaged in the amount of the difference between 
the final judgment and the amount already paid on said judgment by the insurer— 


the insured having paid the entire judgment, and, in turn, having been reimbursed in 
the amount set forth above. 
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It is quite well settled, and we think is not controverted, that recovery cannot 
be had in an action upon this contract, where the action is brought upon the theory 
that the duty to settle is absolute. See Rumford Falls Paper Co. v. Fidelity & 
Casualty Co., 92 Me. 574, 43 A. 503; Schmidt & Sons Brewing Co. v. Travelers’ 
Ins. Co., 244 Pa. 286, 90 A. 653, 52 L. R. A. (N. S.) 126; New Orleans, etc., Co, 
v. Maryland Casualty Co., 114 La. 153, 38 So. 89,6 L. R. A. (N. S.) 562; McAleen- 
an v. Mass. Bonding & Ins. Co., 219 N. Y. 563, 114 N. E. 114; Levin v. New Eng- 
land Casualty Co., 233 N. Y. 631, 135 N. E. 948; Auerbach v. Maryland Casualty 
Co., 236 N. Y. 247, 140 N. E. 577, 28 A. L. R. 1294. But this action is not upon 
the contract; as has been stated, it is an action in tort for negligence, on the idea 
that the insurer was bound to act, and to deal in the matter of settlement of a 
claim arising under a contract as a reasonably prudent man might act under the 
same circumstances. 

This question is before the court for the first time. 

[1,2] It is quite well settled in our jurisprudence that, where the terms of an 
insurance contract are ambiguous or doubtful, the contract is to be construed most 
favorably to the insured, and against the insurer; but it is further held that con- 
tracts of insurance, the terms of which are plain and unambiguous, are to be con- 
strued like any other contract between the parties. Penn Mutual Life Ins. Co. v. 
Gordon, 104 Miss. 270, 61 So. 311; American Life, etc., v. Nirdlinger, 113 Miss. 
74, 73 So. 875, 4 A. L. R. 871; Continental Casualty Co. v. Hall, 118 Miss. 871, 80 
So. 335; Murray v. Metropolitan Life Ins. Co., 145 Miss. 266, 110 So. 660: New 
York Life Ins. Co. v. Blaylock, 144 Miss. 541, 110 So. 432; Home Ins. Co. v. 
Moore & Rawls, 151 Miss. 189, 117 So. 524. 

[3,4] It is also well settled that negligence proceeds from a failure to perform 
a duty owing by the negligent to the injured. Negligence can only proceed from a 
duty imposed by the contract, or by the statutes of the state, or by a well-defined 
public policy. . 

The contention sharply presented here is that under this contract, notwith- 
standing the maximum liability has been suffered and paid by the insurer, still the 
reservation by the insurer of the right to settle, and the exclusion of the insured 
from that right, creates more than an option to settle, and imposes upon the in- 
surer the duty to settle as a reasonably prudent man would settle. 

This doctrine was first announced in Cavanaugh Bros. v. General Accident Fire 
& Life Assur. Corp., 79 N. H. 186, 106 A. 604, and, proceeding from that case to 
Douglas v. United States Fid. & Guaranty Co., 81 N. H. 371, 127 A. 708, 711, 37 A. L. 
R. 1477, the precise rule for which appellee contends is announced—that, although it 
is not so stated in the contract, the obligation to use due care is ordinarily imposed 
by law upon all who undertake a service; and that an insurance company is liable 
to a person insured by it for damages due to its negligent failure to settle a claim 
covered by a policy by which it contracts to investigate such claim, and to make 
settlements in accordance with the law, and to defend suits. 

In the Douglas Case, supra, the court was careful to note that, in the contract 
then under consideration, under the caption of “service,” the insurer agreed to in- 
vestigate all accidents and settle all claims in accordance with the law; and held 
that the clause last quoted expressly referred, not only to the payments of judg- 
ments, but to adjustments. 


This expression, quoted from the New Hampshire court, does not appear in 
the present contract. The court there said: “The whole questioin of insuring 
against loss may be laid out of the case, and still the defendant would be account- 
able for negligence. It had contracted to take charge of the defense of this claim. 
That contract created a relation out of which grew the duty to use care when 
action was taken. The insurer entered upon the conduct of the affair in question. 
It had and exercised authority over the matter in every respect, even to negotiating 
for a settlement. It is difficult to see upon what ground it could escape responsi- 
bility when its negligence resulted in damage to the party it had contracted to 
serve.” 

That court held that the relation of agency between the insured and the insurer 
was created by the clause referred to in that case, and, in considering that question, 
proceeds to speak of the mismanagement of the defense; and holds at last that 
the agent whose interest is adverse, as in an insurance contract, is bound to give 
the rights of its principal at least as much consideration as he does his own. 
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This case has been followed in the case of Mendota Electric Co. v. New York 
Indemnity Co., 169 Minn. 377, 211 N. W. 317, in which latter case the court held 
that there was no serious question as to the right of the injured party to recover 
substantial damages from the insured, announcing that: “where the insured is 
clearly liable, and the insurer, after undertaking the defense of the action, refuses 
to make a prudent settlement unless the insured contributes a portion of the 
amount required, the refusal must be made in good faith and upon reasonable 
grounds for the belief that an excessive amount is demanded for a settlement.” 

Another case called tq our attention by the appellee—the latest in point of 
time— is Stowers Furniture Co. v. American Indemnity Co. (Tex. Com. App.) 15 
S. W. (2d) 544. Here the insured had automobile insurance in the sum of $5,000, 
and, the insurer refusing to settle for $4,000, liability was fixed upon the insured at 
$14,000. The court held that the insurer who was defending the personal injury 
action against the insured, in determining whether the offer of settlement should 
be accepted, was bound to exercise that degree of care and diligence which an 
ordinarily prudent person would exercise in managing his own business; and re- 
versed the Court of Civil Appeals, 295 S. W. 257, holding, im effect, that there was 
a duty, a breach thereof, negligence resulting therefrom, and liability therefor. 

It is true that under this contract the insurer was to have the exclusive right to 
conduct the defense, if it were to be held liable on its contract: and, in considera- 
tion of the premium, it not only agreed to pay a maximum loss om any one em- 
ployee in the sum of $10,000, but all the expense of conducting the litigation, and 
it is further true that the insured contracted that it, the insured, would not settle 
any claim at the cost of the insurer; and that the insurer was only bound to pay 
such sum as the insured had paid upon the final judgment of a court. On the 
question of settlement there is this plain language: “The company (insurer) shall 
have the right to settle any claim or suit at its own cost at any time.” 


[5] As we view this language, taking the whole contract, and considering it 
together, it only means that the insurer had an option to settle if it so desired; but 
the time when it might do so, and the amount of its liability, was fixed as being 
after a final judgment had been rendered against the insured, and the amount 
thereof paid by it. 

The effect of the holdings of the courts we have noted is that it not only 
extends the contract so that the insurer becomes liable for the amount of insurance 
sought and paid for by the insured; but, if the insurer refuses to settle, and liti- 
gates m good faith, notwithstanding the contract, an implication of duty, and 
negligence flowing therefrom, is set up by these courts, because the insured has con- 
tracted to the insurer the exclusive right to conduct the defense. A contract to 
defend is not a contract to compromise a suit. Compromise and settlement are 
clearly distinguished in this contract—the language demonstrates it. There is no 
hint that the option to settle was to be a service to the insured, as was stressed in 
the Douglas Case. 


It is clear that there was no obligation assumed by the insurer to settle the 
lawsuit; so that no duty, or breach thereof, existed by virtue of the contract; 
neither is there any such implication. The whole contract, taken together, 
negatives that idea, in that the amount to be paid, on account of injury or death, 
to one person, is limited to $10,000. In this case the court has held the insurer 
liable for the excess judgment rendered by the court, less the amount which the 
insured offered to contribute in order to obtain a settlement. 


This reasoning of the court which we have cited is tantamount, in effect, to 
declaring that, notwithstanding both parties to the contract have agreed that the 
insurer’s liability shall be limited, yet, if by mistake of law or fact the insurer 
litigates, and there is a final judgment for more than the case could have been 
settled for, and in excess of the agreed limit of liability, the insurer, by reason 
of its want of judgment or prescience as to what will occur in the courts in future, 
has neglected its duty, although it has in good faith litigated and performed 
both the letter and the spirit of its contract. 

The contract before us only reserves an option to settle on the part of the 
insurer, but does not impose the slightest degree of responsibility on it to settle 
or compromise the case, or to pay money in any other way than that set forth 
in plain language in the contract. Is there any public policy in this state which 
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would set up a duty not contracted for by the party capable of contracting, and 
competent to make its own contract? We say not. On the other hand, we are 
convinced that it is the public policy of this state to protect employees from being 
injured or killed, and to require that employers shall not be negligent in pro- 
viding the means, and a suitable place, for the performance of their duties in 
safety. It is the policy of this state to protect the life and limb of its citizens; 
and if, by procuring an insurance policy unlimited in its effect, the insured 
could contract, not only for its own protection, but for any liability resulting 
from its negligence in the first place, it would seem to be a temptation to 
employers of labor to fail in those precautions which humanity demands shall 
be exercised. 

The insured had the option to buy and pay for indemnity; or, as has been 
done in at least one case before this court, it could have provided in its contract 
that the insurer should settle upon a bona fide offer of compromise. Ga. Life 
Ins. Co. v. Miss. Cent. R. Co., 116 Miss. 114, 76 So. 646. 

It will be observed that the amount of the verdict in the instant case was in 
excess of the maximum amount for which the insurer was liable, and that the 
offer of the insured to contribute to the settlement was not in proportion to his 
liability under the judgment rendered in the circuit court. In all such cases, it 
would palpably be to the interest of the insured to favor a settlement at the 
expense of the insurer. It would seem to be true that, if the insurer is to be 
held liable in tort, it would prosecute an appeal from an adverse judgment at 
its peril; because, where litigation is seriously contested, as in this case, the 
insurer could not foresee the final result of the lawsuit. 

The insured is presumably friendly to his employees; and, if the rule extend- 
ing the liability contended for here were adopted, it would be to the interest 
to settle all litigation, if it could be done, at the expense of the insurer. 

[6] In this there is no hint of fraud. The lawsuit was conducted in good 
faith; there was no arbitrary action on the part of the insured in the performance 
of its contract; there was no coercion; there is no public policy of the state 
involved, and there is no statute affecting this situation. The provision in the 
contract with reference to settlements is, in our opinion, a reservation in the 
interest of the insured, and was not included in the contract to defend the suit. 
We are, therefore, of the opinion that no tort arises from the faithful perfor- 
mance of the contract. There was no duty to settle, consequently no negligence 
in failing to do so; although it now appears, after the termination of the litiga- 
tion, that it would have been to the interest of both the insured and the insurer 
to accept the proposed compromise 

[7] Negligence cannot be predicated upon a failure to exercise an option or 
reservation made for the benefit of the optioner. This view is directly and 
affirmatively supported by the following cases: Wisconsin Zinc Co. v. Fidelity 
& Deposit Co. of Maryland, 162 Wis. 39, 155 N. W. 1081, Ann. Cas. 1918C, 399; 
Wynnewood Lbr. Co. v. Travelers’ Ins. Co., 173 N. C. 269, 91 S. E. 946; Best Bldg. 
Co. v. Employers’ Liability Assur. Corp., 247 N. Y. 451, 160 N. E. 911, and cases 
therein cited. We are also of opinion that all those cases which hold that there 
is no liability in an action on the contract, cited supra, are in point. 

We therefore conclude that the appellant is not liable for damages because 
of negligence, having fully performed its contract in accordance with its terms. 

Reversed, and judgment here for appellant. 


JACKSON v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION 
Supreme Court, Special Term, Kings County. Jan 29, 1931. 
248 New York Supplement 207. 

1. INSURANCE. 

Court must consider word “accident” from point of view of average man in 
construing policy. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 
2. INSURANCE. 

Word “accident” in policy means sudden and instant happening, referable to 
definite and fixed period of time. 


(For other cases, see Insurance, Dec. Dig. § 146[2].) 
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3. INSURANCE. 

Death of tenant’s child, following month’s progressive illness, due to insufficient 
heat, held not to result from “accident,” within policy covering landlord’s liability 
for “bodily injuries, * * * accidentally sustained.” 

The evidence disclosed that the tenant had recovered from the landlord 
damages for the death of the child, and that the theory of the action was 
that the landlord had failed to provide sufficient heat during month of 
January and to properly heat the apartment, with the result that the child 
was subjected to cold and exposure and contracted a catarrhal condition 
continuing for about twenty-two days until child’s death. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. INSURANCE. 

Death of tenant’s child from illness due to landlord’s failure to provide sufficient 
heat held not death resulting from “bodily injuries” within policy covering land- 
lord’s liability. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Action by George H. Jackson‘against the Employers’ Liability Assurance Cor- 
poration. 

Judgment for defendant. 

Leon J. Shapiro, of Brooklyn, for plaintiff. 

Bertrand L. Pettigrew, of New York City, for defendant. 


May, J. 


In the case of James F. D. Cochenour, as administrator, etc., of William Davie 
Cochenour, deceased, a jury duly rendered a verdict for $2,500 in favor of the 
plaintiff. The defendant in that case was the Iandlord and owner of a tenement 
house in one of the apartments of which the plaintiff resided with his family in- 
cluding deceased, an infant of the age of about three months. The theory of that 
action was that contrary to the provisions of plaintiff’s lease and in violation of 
laws and ordinances, the defendant failed and neglected to provide sufficient heat, 
in the month of January, 1920, to properly heat plaintiff’s apartment, but on the 
contrary permitted said apartment to be and continue practically throughout the 
said month in an unheated, cold, damp, unsafe, and unhealthful condition; that 
solely by reason of defendant’s failure in this respect and as a result thereof, the 
deceased was subjected to cold and exposure causing him to become sick resulting 
in his death on or about February 27, 1920; and that his death was due solely to 
the wrongful acts, breach of duty, and violation of law by the defendant for 
failure to provide heat as aforesaid. 

The judgment entered upon the verdict has been affirmed by the Appellate 
Division, Cochenour v. Jackson, 206 App. Div. 765, 199 N. Y. S. 916, and the Court 
of Appeals, 237 N. Y. 505, 143 N. E. 720, and has been satisfied by the defendant. 

This action is brought by the owner, the defendant in the above action, upon 
a policy of liability insurance issued to him by the defendant herein in the month 
of March, 1919. The policy with specified exceptions covers “bodily injuries, in- 
cluding death at any time resulting therefrom, accidentally sustained by any person 
or persons while within or upon the premises * * * by reason of the occupation, 
the use, the maintenance, the ownership or the control of the said premises by the 
assured as described in the declaration. * * * ” 


It appears that the insufficiency of heat continued at intervals during the month 
of January and was due both to lack of coal and at times to the breaking down 
of the heating apparatus; that up to the time the deceased became ill—the latter 
part of January—he was a healthy infant about three months old; that the child 
became ill on January 22d, or on January 28th or 29th; that the treatment of the 
deceased infant by a doctor began about February Ist, and the child died on Feb- 
ruary 27th. This doctor testified that at the time the treatment began, the child 
had an acute catarrhal condition; that from the time the treatment began until the 
child died, the general condition of the child would improve for a day or two and 
then “for some reason would fall back.” It would have relapses and “it kept up 
in that same condition for more or less 22 days until it died.” The doctor further 
testified that the child had “a general catarrhal condition affecting the tubes of the 
lungs which is bronchitis, affecting the stomach, which is called gastro-enteritis, 
which is not necessary diarrheal, but it is a toxic state of the general system as the 
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result of exposure and chilling of the body surfaces.” He also testified that, med 
cally, the direct cause of death was “the weakness, the exhaustion,” of the child 
produced from this catarrhal condition, and in answer to a hypothetical question 
relating to the temperature of the place where the child lived preceding its illness, 
testified, in effect that such temperature, varying as it did from time to time, was a 
competent producing cause “for the development of the illness” which caused th 
child’s death. 

The point of contention between the parties is whether the death of the infant 
for the causes and under the circumstances disclosed falls within the coverage pro 
vision of the policy. In other words: Did such death result from bodily injuries 
accidentally sustained ? 

[1, 2] I find no authority directly in point on the above facts, but cases decided 
under the provisions of the Workmen’s Compensation Act and other statutes may 
aid in determining the construction of phrases and the definition of words. 

Disclaiming any attempt to scientifically discriminate between accident and 
disease, or between disease and injury, the Court of Appeals has said that the 
tests to be applied “are those of common understanding as revealed in common 
speech.” Matter of Connelly v. Hunt Furniture Co., 240 N. Y. 83, page 85, 147 
N. E. 366, 367, 39 A. L. R. 867. 

In another case involving the question whether injuries resulting in death were 
effected by “accidental means” within the meaning of a policy, the court said that 
its point of view in fixing the meaning of the contract “must not be that of the 
scientist. It must be that of the average man. * * * This test—the one that is 
applied in the common speech of men—is also the test to be applied by courts.” 
Lewis v. Ocean Accident & Guarantee Corporation, Limited, of London, England, 
224 N.Y. 18; pace 21, 120 N. -56; 57.7 AT. R. 1129. 

The word “accident,” in the point of view of the average man, conveys a sudden 
and instant happening, an event of the moment rather than a condition which con- 
tinues to develop, progress, and change through a period of time. According to 
the mental conception of the average man, it means a happening, not only unexpected 
and unusual, but one referable to a definite and fixed period of time. Jeffreyes v. 
Charles H. Sager Co., 198 App. Div. 446, page 447, 191 N. Y. S. 354, affirmed 233 
WN. Y= 535; 135 N. E. 907. 

Under the provisions of the Workmen’s Compensation Act, it has been held 
that disease may be an accidental injury, where the disease is assignable “to a 
determinate or single act, identified in space or time,” and it must be assignable 
to “something catastrophic or extraordinary.” Matter of Lerner vy. Rump Bros., 
241 N. Y. 153, page 155, 149 N. E. 334, 335, 41 A. L. R. 1122. 

And where the contraction of a disease by the inhalation of fumes was 
gradual and extended over a period of time, the court has held that it could find 
nothing “catastrophic or extraordinary” in the happenings to which to attribute 
the inception of the disease, and in the same case the court said, “We cannot 
fix time or place when a disease was contracted.” It therefore held that a find- 
ing that disability was caused by accidental injury was not justified. Rosenthal 
v. National Aniline & Chemical Co., 216 App. Div. 588, 215 N. Y. S. 621. 

Sunstroke, tuberculosis, pneumonia, and rheumatism, although diseases, have 
also been classed as accidents, when resulting from causes of a sudden and 
catastrophic character. Matter of Connelly v. Hunt Furniture Co., supra, pages 
87, 88 of 240 N. Y., 147 N. E. 366. 

[3] In the present case the infant's illness covered a period of approximately 
ene month. During this period the illness was progressive, with varying changes 
of condition, sometimes favorable and at other times unfavorable. The various 
afflictions developed during the course of the illness are designated in medical 
phraseology by the attending physician who gave as a direct cause of death “the 
weakness, and the exhaustion of the child.” 

In this climate, in other than winter months, when heating apparatus is not 
in operation, there are frequently changes of temperature as pronounced as 
those that occurred in the apartment where this infant lived. Children of the 
rich as well as of the poor die of precisely the same causes as did the infant in 
this case, while other infants under identical conditions continue strong and 
robust. The average man, I think, would scarcely associate the death of this 
child with bodily injury. 
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Nothing disclosed in this case seems to me to justify the application of this 
rule. This infant died from disease or diseases, which terminated fatally after a 
continuous and progressive development of a month’s duration, possibly acceler- 
ated by other causes not determinable, and not as the result of any illness 
occasioned by a definite, specific occurrence of a sudden and catastrophic nature. 
A point of distinction somewhere must be located between diseases which may 
not, and those which may, be classified as accidents. 

[4] Neither did the death, in my opinion, result from bodily injuries within 
the purview of the coverage provision. The infant had sustained no cut, abrasion, 
or traumatic injury, whereby poisonous substances or germs entered the system. 
Concededly, a bodily injury may result from causes other than from the opera- 
tion or effect of physical force. Usually it will be found that these are cases 
where there has been an occurrence associated, in the average mind, with a 
known result, which follows as a natural and usually inevitable consequence. 
Thus typhoid fever caused by drinking water containing typhoid germs, and the 
disease of glanders, caused by direct contact with infectious matter, have been 
held to come within the provision of policies insuring against bodily injuries 
accidentally suffered. A®tna Life Ins. Co. v. Portland Gas &.Coke Co. (C. C. A.) 
229 F. 552, L. R. A. 1916D, 1027; .% - Sons v. Maryland Casualty Co., 206 
Mass. 223, 92 N. E. 329, 30 L. R. A. (N. S.) 1192, 38 Am. St. Rep. 379. 

In cases of this character co is ” usually found to be a definite bodily 
affliction which usually and almost inevitably follows an ascertained cause, In 
such cases there is a direct and immediate connection between cause and effect. 
The average personsaccepts the result as the ordinary consequence of an ascer- 
tained and catastrophic happening. But the circumstances connected with the 
death of this infant, in my opinion, do not similarly appeal to the average mind. 
The insufficiency of the heating in varying degrees continued for nearly two 
months before death ensued. The inception of the illness of this infant cannot 
be attributed to inadequate heating at any particular time, and the extent to 
which other causes contributed to the fatality is merely conjectural. A variety 
of causes other than a lack of sufficient heat may account for such disease and 
its inception and fatal termination often cannot be assigned to any definite and 
ascertained cause. In my opinion the lack of a cause relatively definite in point 
of time, catastrophic. in character, and followed by a usual if not inevitable 
result, distinguishes the present case from those dealing with typhoid occasioned 
by drinking typhoid germs, tuberculosis caused by the sudden inhalation of 
poisonous fumes, glanders contracted by direct contact with infected substances, 
and other kindred cases. 

So far as the other provisions of the policy are of aid in this connection they 
are adverse to such contention. 

Agreenient V seems to contemplate “accidents” within the commonly accepted 
meaning of that word, as occurrences or happenings likely to produce traumatic 
injuries. 

In reaching this conclusion I am not unmindful that policies of insurance are 
liberally construed in favor of the assured. The principle, while salutary, may 
be unduly and too frequently emphasized. Insurance companies are lawful 
entities. The law permits them to exist. The right of freedom of contract should 
not be denied them through a strained construction which ascribes meaning to 
words and phrases which evidently were not in the contemplation of the parties 

Judgment for the defendant. 


LEWIS v. CONTINENTAL CASUALTY CO. 
Supreme Court of Oregon. Jan. 27, 1931. 
295 Pacific Reporter 450. 


1. INSURANCE. 
Evidence held to support finding that diamond was feloniously stolen within 


burglary and theft policy, and therefore finding was conclusive on appeal (Code 
1930, § 2-503). 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Department 1. _ : 
Appeal from Circuit Court, Multnomah County; John H. Stevenson, Judge. 
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Action by L. A. Lewis against the Continental Casualty Company, a corporation 
Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Frank S. Senn, of Portland (Senn & Recken, of Portland, on the brief), for 
appellant. 

Homer D. Angell, of Portland (John B. Bell, Jr., of Eugene, and Angell, 
Fisher & Sabin, of Portland, on the brief), for respondent. 

RAND, J. 

This is an action at law to recover, under a policy insuring plaintiff against 
loss by burglary, theft, or larceny, for an alleged theft of a diamond, the property 
of plaintiff's wife. The policy covers jewelry, precious stones, and other articles 
designated in a schedule annexed, “owned by the Assured or by any permanent 
member of the household of the Assured who does not pay board or rent, or by a 
relative of the Assured permanently residing with him, but shall not apply to suc! 
property owned by a domestic servant or other employee of the Assured.” The 
policy limited defendant's liability by providing that it should be liable only for 
losses occasioned by burglary, theft, or larceny “committed by a guest or by any 
domestic servant or other employee of the Assured or by any person whose pro- 
perty is not covered hereby.” The cause was put at issue and a trial was had 
in the court below without the intervention of a jury. The trial court made a 
general finding, sustaining plaintiff’s claim, and gave judgment in favor of plaintiff 
from which defendant has appealed. 

[1] Defendant’s contention is that the evidence was not sufficient to support 
the finding that the diamond had been stolen. 

It appeared from the evidence of plaintiff and his wife: that the diamond in 
question was one of two matched stones which plaintiff purchased and gave to 
his wife in 1905; that the two stones were first set in a ring; that about 1910, a 
necklace was purchased by plaintiff and given to his wife; that the necklace had 
two pendants, in each of which one of said diamonds was set; that the necklace, 
while not being worn, was kept in the bottom of a top drawer in a dresser in 
plaintiff's bedroom beneath a paper covering the bottom of the drawer, over 
which articles of clothing were placed; that about six days before the diamond 
was stolen, plaintiff’s wife took the necklace from the drawer and, after examining 
it and finding that both diamonds were in place, she replaced it under the paper 
and clothing at the bottom of said drawer; that the necklace was at that tim¢ 
intact was testified to by plaintiff's wife and Mrs. Smart, plaintiff's daughter; 
that on September 10, 1928, plaintiff's wife took said necklace from the drawer, 
intending to wear it that evening at some social function, and at that time found 
that one of the pendants containing the diamond in question had been forcibly 
broken from the necklace and was missing; that a thorough search was then 
made for the diamond and that it could not be found; that, on the following day, 
plaintiff was notified by his wife of its loss and on the same day he notified the 
police department; that, on the following day, he notified the agent of the 
insurance company that the diamond had been stolen. 

Plaintiff's family consisted of himself and wife. They kept two servants, a 
cook and a Filipino boy, both of whom had access to the bedroom. A part of 
the boy’s duties was to make the beds and clean up the room and also to place 
in the dresser, including the drawer where the diamond was kept, clothing that 
had been returned from the laundry. A few days before the loss of the diamond 
was discovered, this boy left plaintiff's employ, claiming that he was ill and 
stating that he was going to a hospital for treatment. Later plaintiff ascertained 
that the boy had not been sick and that he had not gone to a hospital, but was 
employed by another family in that neighborhood. 

The evidence showed that the diamond had been securely attached to the 
pendant and the pendant to the necklace; that it had been examined a short time 
before and found to be securely and safely set in the pendant. The testimony 
showed that, when the loss of the diamond was discovered, the pendant contain- 
ing the diamond had been forcibly broken from the necklace. 

There was also other evidence tending to show that a few days before the 
diamond was found to be missing, painters had been employed to work in an 


adjoining room, and that the bedroom and the drawer containing the necklace 
were unlocked. 
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Plaintiff and his wife and married daughter, who lived in another house, 
were all witnesses and testified to facts which showed that the diamond had not 
been merely lost but had been stolen. There was no suggestion made that 
plaintiff, who has been one of the leading merchants of Portland for many years, 
or his family, was not entitled to full credence. Their testimony was sufficient, 
if believed, to show that the diamond had been feloniously taken. Since there 
was evidence sufficient to support the finding of the trial court, his finding is 
binding upon this court, under section 2-503, Orgeon Code 1930, which provides 
that the facts found by the trial court in a law action are deemed a verdict. 

[2] Upon the hearing in this court, plaintiff’s counsel moved that 10 per cent. 
of the amount of the judgment be assessed against defendant as damages under 
section 7-514, Oregon Code 1930, which provides that, where the purpose of an 
appeal is delay, such damages shall be assessed. See Loveland v. Plant, 132 Or. 
619, 287 P. 219. We cannot, however, say, as matter of fact under the circum- 
stances disclosed by the evidence, that the appeal was taken for the purpose of 
delay only. Hence the motion must be denied. 

[3] Counsel for plaintiff also moved that plaintiff be allowed additional 
attorney’s fees upon the appeal. Under section 46-134, Oregon Code 1930, where 
a loss has occurred of any property covered by a policy of insurance and settle- 
ment is not made within six months from the date when the proof of loss is filed, 
nor a tender made of an amount equal to the sum for which judgment is obtained, 
plaintiff shall be entitled to recover reasonable attorney's fees in the suit or 
action brought to recover for such loss. In his complaint, plaintiff prayed for 
$300 attorney’s fees. The trial court allowed attorney’s fees of $150 as a reason- 
able amount to be allowed for the services of plaintiff's attorney in the trial 
court. We are of the opinion that, in the absence of a statute authorizing it, 
this court has no power to award attorney's fees for services rendered for one of 
the litigants by an attorney upon appeal in a law action. 

Finding no error in the record, the judgment will be affirmed. 

Bean, C. J., and Rossman and Kelly, JJ., concur. 
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MISCELLANEOUS 


PEOPLE v. NORWEGIAN UNDERWRITERS et al. 
Supreme Court, Special Term, Albany County. 
Jan. 29, 1931. 
247 New York Supplement 707. 
1. INSURANCE. 

There are no presumptions against insurance association doing business under 
Lloyd’s plan on theory of supposed public policy, if association has complied with 
law (Laws 1910, c. 638). 

(For other cases, see Insurarfce, Dec. Dig. § 13.) 

3. INSURANCE. 

Action by Attorney General to declare forfeited any privileges or franchises 
of insurance association doing business under Lloyd’s plan held not maintainable, 
statutory remedies given state superintendent of insurance being adequate (Laws 
1910, c. 638; Insurance Law, § 63, subd. 1 (1), and §§ 301-303). 

The action by Attorney General to forfeit insurance association's 
privileges and franchises was not maintainable on sole ground association 
had failed to do any business for several years, where organization was 
not abandoned, and, in absence of any charge of wrongdoing and failure 
to comply with statutory requirememnts, because authority given by Insur- 
ance Law, § 63, subd. 1 (i), and § 303, to state superintendent of insurance, 
where Lloyd’s association ceases to transact business for one year, to revoke 
certificate granted by him, is adequate, and there being no showing that 
superintendent had refused to act. 

(For other cases, see Insurance, Dec. Dig. § 13.) 

5. INSURANCE. 

Right to do business acquired by insurance association doing business under 
Lloyd’s plan held mere “license” not “franchise.” 

(For other cases, see Insurance, Dec. Dig. § 13.) 

7. INSURANCE. 

Basis for state’s control over insurance association doing business under 
Lloyd's plan is purely statutory. 

(For other cases, see Insurance, Dec. Dig. § 13.) 

Action by the People against Norwegian Underwriters, a Lloyd’s association, 
and others. 

Judgment for defendants dismissing the complaint. 

See, also, 228 App. Div. 737, 238 N. Y. S. 459. 

Hamilton Ward, Atty. Gen. (Amos D. Moscrip, Deputy Atty. Gen., of coun- 
sel), for plaintiffs. 

Bonynge & Barker, of New York City (Robert J. Sykes, of New York City, 
of Counsel), for defendants. 

STALEY, J. 

This is an action brought by the Attorney General of the state in which the 
demand for judgment, as stated in the amended complaint, is as follows: 
“Wherefore, the plaintiffs herein demand judgment that whatever rights, privileges 
or franchises the said New York Central Lloyds or/and Norwegian Underwriters 
or/and the defendants named herein ever have had or claimed to have or may ever 
claim to have by virtue of said Article X of the Insurance Law, being Chapter 
638 of the Laws of 1910, and/or by reason of the certificate of the Superintendent 
of Insurance under date of December 31st, 1910, and/or by reason or virtue of any 
other claim whatever, be forever forfeited, vacated and annulled; that the said 
defendants be adjudged unlawfully claiming to hold said alleged, claimed, non- 
existent, defunct and expired rights, privileges or franchises of whatever nature; 
that said alleged, claimed, non-existent, defunct and expired rights, privileges or 
franchises of whatever nature be surrendered to the plaintiffs herein; that the 
said defendants be forever ousted and excluded from holding, exercising or claim- 
ing such alleged, claimed, non-existent, defunct and expired rights, privileges or 
franchises, of whatever nature, or any of them; that the said defendants be per- 
petually enjoined from holding, exercising or claiming said alleged, claimed, non- 
existent, defunct and expired rights, privileges or franchises of whatever nature, 
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or any of them; and for such other and further relief in the premises as is just 
and proper, together with the costs of this action.” 

It appears from the agreed statement of facts that the Norwegian Under- 
writers is an unincorporated association formed for the purpose of doing an 
insurance business on the Lloyd’s plan. It was formed in April, 1892, under the 
name of the “New York Central Lloyd's.” 

In 1910, it complied with chapter 638 of the Laws of that year and received 
a certificate or license to do business from the superintendent of insurance,.and 
that certificate stands unrevoked. 

During the period from 1910 to 1919 there were various changes in the 
organization and personnel. As a result of the World War, the association 
was able to conduct a profitable fire and marine insurance business, carrying 
risks at times aggregating $70,000,000 

After the war, the business fell off, and the affairs of the association were 
wound up. The organization, however, was not abandoned. Five underwriters 
continued in the association, and from 1919 to 1925 one fire and one marine 
policy was kept in force. 

In 1925, another change was made in the organization and personnel. Papers 
indicating the change were filed with the superintendent of insurance. Here 
the matter rested until the commencement of this action. 

The claim of the Attorney General is that the inactivity of the association 
in conducting its insurance business is a ground for the forfeiture of its 
“franchise.” No charge of wrongdoing is made; nor is there any claim that the 
association has engaged in any practices not comformable to the ethics of the 
insurance business. On the contrary, the facts appearing show that the organiza- 
tion has carried on an extensive insurance business, has paid its losses, and has 
been able to adjust its affairs in a way that, for aught that appears, is entirely 
satisfactory. No complaint or charges are made by the insurance department. 

The claim of the Attorney General appears to be that Lloyd's associations, 
organized before the Insurance Law of 1892 (Laws 1892, c. 690) went into effect, 
have been and may be subject to great abuses, as they are exempt from many 
of the regulating provisions applicable to insurance companies in general, and 
that, as this particular organization has practically ceased to do business, it 
should not be permitted to be revived. 

|1, 2] The history of Lloyd’s associations, in so far as this state is concerned, 
has been discouraging. Still viewing the matter judicially, it appears that the 
public policy of the state has been to permit these organizations to continue to 
do business under some regulation, even though many of them have ended in 
disaster. As to the older organizations, which enjoy many advantages not avail- 
able to similar organizations formed in the last few years, the Legislature 
has had abundant opportunity for study of the situation and to remedy abuses. 
Therefore, if such an organization has complied with the law applicable to it, 
there should be no presumptions against it on any theory of supposed public 
policy. Public policy is what the Legislature declares it to be. 

[3] In 1910, pursuant to the Laws of 1910, chapter 638, which added article 
10 to the Insurance Law (sections 300-305), the association in question made an 
application to the insurance department for a certificate to do business. 

The 1910 statute (section 301) required that not later than August 1, 1910, 
associations claiming that they were lawfully and actually doing the business of 
insurance in this state as Lloyd’s on October 1, 1892, must file with the superin- 
tendent of insurance an application for a certificate authorizing the continuance 
of such business after January 1, 1911. Provision was made for an examination 
of the financial condition of such association and its methods of doing business. 
The superintendent was required to grant the certificate to associations which 
shall have complied with the statute. The certificate, however, was revocable or 
subject to suspension if any such association failed to comply with the statute, 
or upon the failure to comply with section 302 of the Insurance Law. 

As stated above, no charge is made that the statute applicable to this asso- 
ciation has not been complied with, except as the failure to do business may be 
a violation. Moreover, the certificate under the act of 1910 was issued and stands 
unrevoked. 
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Under the circumstances, I fail to see any basis for this action. In general, 
the oversight of Lloyd’s associations is committed to the superintendent of insur- 
ance. He has full power and authority to proceed where an association ceases to 
transact business for one year. Insurance Law, § 63, subd. 1 (i), and section 303, 
which are applicable to Lloyd’s associations. Matter of Hotchkiss, 138 App. Diy. 
Bi/, 423:N.-¥..S:Sih. 

The superintendent of insurance also has power to revoke the certificate granted 
by him. If properly revoked, the underwriters would be guilty of a crime if they 
continued to write insurance. Insurance Law, § 300. 

As these remedies are adequate, and the superintendent of insurance has not 
refused to act, for aught that appears, I fail to see any reason for the intervention 
of the Attorney General by proceedings to revoke the so-called “franchise” of the 
association. 

[4, 5] I also have serious doubts that any “franchise” is involved. Unincor- 
porated associations are mere creatures of contract freely formed at common law 
without any grant from the sovereign. Insurance was originally a strictly private 
business. Times, however, have changed, and regulation has become necessary in 
the interest of the public. The right acquired by the association here is a mere 
license, and, therefore the court decisions cited in connection with corporation 
franchises have no application. 

[6] Possibly a court of equity might interfere, if there were no adequate 
remedy provided by statute. But as the Legislature has made provision for a 
case such as this, the remedy thus provided is exclusive and should be followed 
Woollcott v. Shubert, 169 App. Div. 194, 154 N. Y. S. 643. 

The general rule is that, where a statute creates a right and prescribes a 
remedy for its violation or regulation, that remedy is exclusive, especially so 
when the remedy so provided is adequate. 

The remedy afforded by a statute is exclusive where a right is given or 
privilege conferred by such statute. Jordan & Skaneateles Plank Road Co. v 
Morley, 23 N. Y. 552. 

The certificate of authority granted by the state superintendent of insurance 
on December 31, 1910, to the New York Central Lloyd’s was essential to its con- 
tinuance in the insurance business in the state of New York, after that date. 
Section 303 of the Insurance Law expressly provides that section 63 of that law 
shall apply to such persons, partnerships, or associations. 

The procedure prescribed in section 63, subd. 1 (i) may be invoked “if such 
corporation has ceased to transact the business of insurance for a period of one 
year,” and the Supreme Court may grant such relief thereby as the nature of 
the case and the interests of the public may require. 

[7] The sole basis of the control of the state over the defendants has its 
source and genesis in the statute. In the absence of the statute there was no 
common-law right in the state to have declared unlawful that which was then 
lawful. The statute creates the privilege of future existence in the insurance 
field in this state and sets forth the machinery of regulation. The remedy of 
the state to correct or restrain must be found in that law, and that remedy as 
therein contained is fully adequate to accomplish what is sought to be accom- 
plished in this action. 

My conclusion is that the defendants are entitled to judgment dismissing the 


complaint, and findings may be presented in accordance with this memorandum 
and the facts as stipulated. 


COMMONWEALTH ex rel. STATE CORPORATION COMMISSION 
v. SHARP. 
Supreme Court of Appeals of Virginia. Jan. 15, 1931. 
156 Southeastern Reporter 570. 
1. INSURANCE. 
Insurer was “party aggrieved” by commission’s order refusing to suspend 


registration certificate of insurer’s agent, and could appeal therefrom (Code 
1919, § 3734). 


The insurer was “party aggrieved,” within Code 1919, § 3734, provid- 
ing that the commonwealth or any party aggrieved by final order or 
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judgment of the commission should have right to appeal, as against con- 

tention that, as the petition was filed with the State Corporation Com- 

mission by insurer’s duly authorized agent, and the record showed on its 
face that the insurer was not a formal party to the proceeding and could 

not appeal from the order dismissing the petition. 

(For other cases, see Insurance, Dec. Dig. § 12.) 

4. INSURANCE. 

Where contract of insurance is accepted by insurer, agent delivering policy 
on part payment of cash and balance evidenced by insured’s notes is liable for 
premium due. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

5. INSURANCE. 

Agent, unable to meet obligations to insurer because of insured’s default in 
premium payment, is not guilty of breach of trust or misappropriation of funds, 
requiring suspension of agent’s certificate of registration (Code 1919, § 4235, as 
amended by Acts 1928, c. 264). 

Code 1919, § 4235, as amended by Acts 1928, c. 264, authorizes State 
Corporation Commission, for good cause, to revoke or suspend the 
certificate of registration of an insurance agent. 

(For other cases, see Insurance, Dec. Dig. § 12.) 

6. INSURANCE. 

Evidence held not to warrant suspension of agency certificate issued to in- 
surance agent for misappropriation of premiums (Code 1919, § 4235, as amended 
by Acts 1928, c. 264). 

(For other cases, see Insurance, Dec. Dig. § 12.) 

Appeal from State Corporation Commission. 

A duly authorized agent of the American Employers’ Insurance Company 
filed petition with the State Corporation Commission praying that a rule issue 
against James W. Sharp, Jr., to show cause why the certificate of registration 
granted to defendant as agent of the insurance company should not be sus- 
pended. From an order dismissing the petition, the insurance company appeals. 

Affirmed. 

S. S. P. Patteson & Muse and Wiltshire & Rives, all of Richmond, for ap- 
pellants. 

Hardin Harris, of Richmond, for appellee. 

Campbell, J. 

The American Employers’ Insurance Company, by its duly authorized agent, 
filed its petition with the State Corporation Commission, praying that a rule 
issue against James W. Sharp, Jr., to show cause why the certificate of registra- 
tion theretofo.e granted him as agent of the plaintiff should not be suspended 
or revoked in accordance with section 4235 of the Code 1919, as amended by 
Acts 1928, c. 264. The rule was duly issued, answer thereto filed by the defend- 
ant, and, upon the hearing by the Commission, an order was entered dismissing 
plaintiff’s petition. From that order this appeal was allowed. 

[1] Upon the calling of the cause, the appellee moved the court to dismiss 
the appeal upon the following grounds: 

“(1) The record shows on its face that appellant, The American Employers’ 
Insurance Company, is not a formal party to the proceedings, and 

“(2) Further shows that this company is not such a ‘party in interest’ as 
would entitle it to an appeal under Section 3734 of the Code, as amended.” 

Section 3734 of the Code provides that “the Commonwealth or any party 
aggrieved by any final finding, order, or judgment of the commission shall have, 
of right, * * * an appeal to the Supreme Court of Appeals. * * *” 

The plaintiff is a corporation, and can only act by and through an agent. 
It was essential that an affidavit accompany the petition, and in this case only 
an agent could make the affidavit. 

The question of jurisdiction was not raised before the commission. ‘The 
commission treated the plaintiff as the party aggrieved, and, with the knowledge 
afforded it by the petition, properly issued the rule against the defendant. Un- 
der the statute, a party who is granted an appeal, as of right, is one who is 





1078 The Insurance Law Journal, Vol. 76 [May, 1931 


aggrieved by the final finding of the commission. The term “aggrieved” is 
broader in its scope than the term “party in interest,” relied on by the defend- 
ant, which, as a matter of fact, is not contained in the statute. Under the broad 
powers conferred upon the commission by section 4235 of the Code, which deals 
with the suspension or revocation of an agent’s certificate of registration, the com- 
mission may, “at any time that it may come to its knowledge that any agent has 
misappropriated any premium, * * *” suspend or revoke the certificate of regis- 
tration. The suspension or revocation is, of course, based upon due process and 
after a proper hearing. 

The motion to dismiss is overruled. 

The facts certified to this court by the commission are: 

“On August 13, 1928, Collier and Hardwicke, Inc., a Virginia corporation, 
made application in writing to complainant for the establishment of an agency 
of said insurance company at Richmond, Virginia. The application was made 
on behalf of Collier and Hardwicke, Inc., by the defendant, who signed the 
application as secretary and treasurer. In the application it is stated that de- 
fendant is the owner of the agency. He was the active head of Collier and 
Hardwicke, Inc., and the majority stock-holder. The application for the agency 
was granted. The application, filed as Exhibit No. 1, and the letters of com- 
plainant showing the granting of the application and the establishment of the 
agency constitute the contract between complainant and Collier and Hardwicke, 
Inc. Defendant executed all writings on behalf of the agency. 

“Under the contract it is provided that the applicant will discharge the duties 
of agent faithfully, and ‘account for all policies, receipts and other property of 
the corporation for which agency may become responsible and to pay to the 
corporation whenever and as often as required all monies received on their be- 
half and to furnish sufficient sureties of such amount as required by the cor- 
poration’; and that ‘the agent will receive and collect premiums and remit to 
the corporation on the first day of each month unless contrary instructions be 
given him.’ 

“The agency, Collier and Hardwicke, Inc., solicited and obtained insurance 
for complainant from various parties in its territory. Collier and Hardwicke, 
Inc., also acted as agent for other insurance companies engaged in a similar 
business, and maintained an office in the City of Richmond, where it worked 
certain employees, with the defendant as General Manager and active head. The 
agency solicited insurance, delivered policies, and collected premiums. The pre- 
miums so collected on policies issued by complainant were not required by com- 
plainant to be deposited by Collier and Hardwicke, Inc., or the defendant, to 
any special account or trustee, but were deposited to the general bank account 
of Collier and Hardwicke, Inc. This fact was known to complainant and to 
the agent having its Richmond business in charge. In fact, this appears to be 
the usual course of dealing on the part of insurance agents in handling business 
of this character. 

“Complainant did not require immediate payment of the premiums collected 
for it, less the commission to which the agency was entitled, but the agency was 
expected to make remittances ‘either on the 20th of the second month or the 
first of the following month.’ Payments by the agency and to other insurance 
carriers for whom it acted were made by check of Collier and Hardwicke, Inc., 
upon its common fund. In this way a check to complainant might represent 
the proceeds of premiums collected from policies issued by other companics 
while payment to other insurance carriers might represent in whole or in part 
the proceeds of premiums collected on policies issued by complainant. 

“The account of complainant against the agency was carried in the corporate 
name of Collier and Hardwicke, Inc. Statements of the account by complainant 
against Collier and Hardwicke, Inc., were rendered from month to month show- 
ing the amount due from agency to complainant. Various payments were made 
on account by check of Collier and Hardwicke, Inc. Payments appear to have 
been satisfactory for some months following the establishment of the agency, 
but later on, delay and failure occurred in the making of payments. 

“On November 1, 1929, Lawford & McKim, Incorporated, located at Balti- 
more, Maryland, who were general agents for complainant, issued instructions 





Misc.} Commonwealth ex rel State Corporation Com. v. Sharp 1079 


to R. J. Streat, their Richmond Manager, directing that he should not accept 
any further business from the agency of Collier and Hardwicke, Inc., until at 
least the June and July balances were paid. It does not definitely appear that 
Mr. Streat told the defendant particularly about this letter. It does appear 
that after the suspension of the agency in connection with the negotiations be- 
tween Mr. Streat and the defendant for the settlement of the account, the 
defendant consented to collect the unpaid premiums and to help Mr. Streat. 

“Upon the suspension of the agency, Collier and Hardwicke, Inc., did not 
receive any instructions to make no further collections of premiums on the 
policies already issued. On November 22, 1929, Collier and Hardwicke, Inc., 
received from A. D. Walthour & Company, Inc., a check for $50.00, which ap- 
pears to have been duly deposited and collected by Collier and Hardwicke, Inc. 
This payment was made on account of an adjustment in connection with a pre- 
vious year’s policy issued to the said A. D. Walthour & Co., Inc. This amount, 
like other premiums, was deposited to the bank account of Collier and Hard- 
wicke, Inc. No payment appears to have been thereafter made by Collier and 
Hardwicke, Inc., to complainant on the balance due from it. 

“Under the course of dealing between complainant and the agency, if a 
policy holder failed to pay the insurance premium within 60 days after delivery 
of the policy, the agency was required to cancel the policy, or if not cancelled, 
the agency became responsible for the amount of the premium and the amount 
thereof would be charged by complainant to the account against the agency. 

“At the time of placing the agency, Mr. Streat, who handled the applica- 
tion on behalf of complainant, knew that Collier and Hardwicke, Inc., had 
had some difficulties with the Standard Accident Company with reference to 
the payment of balance due it, but his recollection was that the defendant had 
pretty much cleared them up except some few items which were in dispute. 
When payments became slow on the part of the agency, Mr. Streat endeavored 
to collect the balance on account. At one time he collected $200.00 from the 
agency on the account, and defendant told him he did not have the money to 
pay the balance. 

“The claim of complainant, is that the defendant, in the year 1929, as it agent, 
collected premiums on policies issued by it in the amount of $1,342.89, and fail- 
ed to pay the same to complainant; that the said premiums were trust funds, 
and that the same had been misappropriated by defendant; that at the time of 
filing the complaint there was an unpaid balance of substantially the amount 
claimed to be owing by the agency to complainant.” 

The charge in the petition of the plaintiff is that the defendant collected 
and misappropriated premiums due to the plaintiff. The penalty sought is the 
suspension or revocation of defendant’s certificate of registration as an insur- 
ance agent. The facts relevant to the alleged misappropriation as shown by 
the record are meager. Whether the defendant’s failure to make settlement 
is due to an actual misappropriation of funds, insolvency of Collier and Hard- 
wicke, Inc., or otherwise, does not appear. The reason assigned by the com- 
mission, in its opinion, for the dismissal of the rule and petition, is: “Under the 
facts we are of opinion that the relationship of debtor and creditor existed as 
between the agency and complainant and that the evidence fails to establish 
misappropriation of funds.” 

Reduced to its ultimate conception, the contention of plaintiff is that a 
trust relationship existed between plaintiff and defendant, and, when it ap- 
pears that the agent has written a policy of insurance and by reason thereof 
has become indebted to the insurer and fails to account for the premium, he 
then and there is technically guilty of misappropriation of funds. 

We will not enter upon a discussion of the distinction between a trust 
relationship and the relationship of debtor and creditor, as, in our opinion, the 
issue depends upon the facts shown and a proper construction of section 4235 
of the Code. That section, as amended, provides in part that every insurance 
company, except fraternal beneficiary associations, orders, or societies doing 
business in this state shall file annually with the State Corporation Commis- 
sion, on or before the Ist day of July, and at such other times as they may 
be appointed, a list of the agents of the said company authorized to solicit in- 
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surance for it in the state of Virginia, and each such agent shall be required 
to secure a certificate of registration from said commission, for each company 
proposed to be represented by him; that the commission may, for good cause, 
refuse to register such agent, or may, “at any time that it may come to its 
knowledge that any agent has misappropriated any premium entrusted to him, 
or has failed to apply said premium as directed by the policyholder or prosnpec- 
tive policyholder, or has been guilty of rebating, twisting the policies of oth 
companies, of misrepresentating the provisions, or has violated any of th 





ne 
provisions of section 4222 of the Code of Virginia, revoke or suspend the certifi- 
cate of registration of said agent.” 

[2-5] As shown in the statement of tacts supra, the contract between the 
parties provides for the manner of settlement and fixes the time when the 
agent becomes indebted. The statute contemplates more than a mere failure 
to pay money due by an agent. All of its terms are to be read together. Its 
design is to protect the insured as well as the insurer. Its effect is to penalize 
the agent. not to constitute the Commission a clearing house or a collecting 
agency. The use of the word “misappropriate” is general in its scope. Its 
meaning is not limited to that appropriation of money which approaches the 
crime of embezzlement, but extends to a willful withholding of money due by 
the agent to his principal. It was, in our opinion, the intention of the Legis- 
lature to compel a faithful discharge of that duty which an agent owes to his 
principal. Under the statute, the penalty for a violation of the confidence 
reposed is not fine or-imprisonment, but a revocation or suspension of the cer- 
tificate of registration. In this respect the case at bar is distinguishable from 
the cases cited by counsel for plaintiff which deal with statutes providing pen- 
alties other than suspension or revocation of the certificates of agency, or 
else deal with a purely trust relationship. No question of trust relationship is 
herein involved. It is a matter of common knowledge that policies are de- 
livered by agents upon the payment of part cash, and the balance evidenced 
by the notes of the insured. If the contract of insurance is accepted by the 
insurer. the agent of course is liable for the premium due. But it does not 
necessarily follow that, if the insured defaults in the payments, and the agent 
is unable to meet his obligations to the principal by reason of such default, 
he is guilty of a breach of trust or is guilty of a misappropriation of funds. 
In that situation the relation of debtor and creditor does exist, but the agent 
could not be guilty of misappropriating money which never came into his hands. 

The fact that some agents do not always make prompt settlements is known 
to every insurer doing business in the state. An examination of the State 
Corporation Commission records discloses that the rate of insurance permis- 
sible under the license granted is based in part upon a deduction represented 
by the computed balance held by the agents, which, under the contract of 
agency is not chargeable with interest. Hence the argument that misappro- 
priation necessarily follows or that there is a breach of trust when there is 
default in settlement by the agent is untenable. 

[6] While we are unable to concur in the legal conclusion of the commis- 
sion that the mere facts that the relation of debtor and creditor exists be- 
tween the agent and the principal absolves the agent of wrongdoing, we are 
under the facts as disclosed by the record, constrained to hold that the com- 
mission, in the exercise of that discretion vested in it by law, has rightly de- 
termined that the evidence adduced does not warrant a suspension or revoca- 
tion of the agency certificate issued to the defendant. 

The order of the State Corporation Commission will, therefore, be affirmed. 


Affirmed 
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JOB INSURANCE 


By Fred. S. Knight 

While the subje ct of unemployment insurance was much discussed 
in the legislatures in session this year and in political circles, what may 
be considered as a preliminary skirmish on that topic in the courts has 
been decided in favor of the assured. The Supreme Court of Michigan 
in McKimmy v. Conductors Protective Assurance Company, 235 North 
Western 242; 76 Insurance Law Journal 1353, held that by engaging 
an attorney and bringing suit for damages against his employer without 
first submitting his claim to the employer for settlement, an insured did 
not wilfully invite his own discharge or removal within the exception of a 
policy insuring against “loss of job by discharge.” 

Plaintiff, Henry E. McKimmy, was insured under a policy issued by 
the defendant against “loss of job by discharge.” The policy contained 
a provision that “no indemnity will be paid the insured for loss of job on 
account of, * * * or in any way wilfully inviting his own discharge or 
removal from service.” While working for the Pere Marquette Railroad 
Company, the plaintiff was injured and commenced suit without first sub- 
mitting his claim to the employer for adjustment. The employer wrote 
the plaintiff stating that on account of engaging an attorney to prosecute 
a claim against the company without giving the claim department an op- 
portunity to handle the case in the usual manner, he was thereby dismissed 
from the service of the company. Subsequently, plaintiff brought suit 
on the policy. Defendant’s principal contention was that the insured had 
wilfully invited his own discharge within the meaning of the policy if 
the employ er was justified in dismissing him. Plaintiff’s objections to an 
inquiry made of the trainmaster as to whether failure to submit a claim 
for settlement was a customary ground for dismissal was sustained. No 
offer was made by the defendant to show that plaintiff had actual or 
probable knowledge of any such custom. Plaintiff had judgment. 


In sustaining the judgment of the trial court, the Supreme Court of 
Michigan held that the policy did not insure against wrongful discharge 
only, and that the exception in the policy of wilfully inviting discharge 
was applicable only when the insured intentionally gave occasion for his 
discharge, either with the aim of being dismissed, or understanding that 





it was likely to so result. The court also held that since defendant had not 
offered to show that plaintiff had actual or probable knowledge of any 
custom of the employer to discharge employees in case of their failure 
to submit the claim against the company for settlement, the objection to 
the inquiry whether the failure to submit the claim for settlement was a 
customary ground for dismissal was properly sustained by the trial court. 


LIMITATION BY RIDER 


That the use of printed riders to limit the’ insurance provided in the 
insuring clause of a policy will be unavailing was in effeet the decision of 
the Supreme Court of Arkansas in American Indemnity Company v. 
Hood, 35 South Western (2d) 353; 76 Insurance Law Journal 1279. 

The Jefferson Motor Company sold one Adams an automobile and 
retained title until the balance of the purchase price, amounting to $448.- 
20, was paid. Thereafter, Adams made application to the defendant, Am- 
erican Indemnity Company, for a policy against loss or damage by fire, 
In the insuring clause, the company undertook to insure Adams against 
loss by fire on the automobile for three-fourths of its value, not to exceed 
$448.20, loss payable to Adams and the Jefterson Motor Company. The 
endorsement attached to the policy provided that it was the intent 
of the policy to protect only the interest of the Jefferson Motor 
Company, mortgagee, and that it was also understood and agreed that 
the liability of the company under the policy should be automatically re- 
duced by the amount of each payment until the car was fully paid for, at 
which time the company’s liability should cease. The car was destroyed 
by fire on June 14, 1929, at which time Adams still owed the motor 
company the sum of $112.05. Defendant contended that its only liability 
was for the balance of the purchase price still due. Judgment was render- 
ed in favor of the mortgagee in the sum of $112.05 and in favor of 
Adams for $224.10, together with a 12% penalty and attorney’s fee. 

Upon appeal, the Supreme Court of Arkansas stated that the rule 
that in case of irreconcilable conflict, the provisions of a “slip” or “rider” 
will prevail over the printed portions of the policy, is based upon the rule 
in the construction of contract, that in case of conflict between written 
and printed portions of an instrument, the writing will be presumed to 
represent the intent of the parties as against the printed portion. The 
court held that as both the insuring clause and the endorsement were on 
printed forms with blank spaces for the insertion of names and dates, they 
were of equal dignity and where there was irreconcilable conflict, the 
policy must be construed in favor of the insured and against the insurer, 
and the insuring clause must prevail over the endorsement. 


DEATH OF CHARLES G. HINE 

Charles G. Hine, for many years publisher of THe INsuRANCE LAW JouRNAI 
and head of the Underwriters’ Protective Association and more recently with the 
National Board of Fire Underwriters, died June 6th in a hospital at East Orange, 
N. J., following an operation. Mr. Hine was about 72 years old. 

He was the son of the late C. C.. Hine, editor of the Insurance Monitor and of 
THE INSURANCE LAW JouRNAL and also head of the fire loss reporting service, 
known for many years as Hine’s Fire Record. Charles G. Hine and his brother, 
E. A. Hine, grew up in their father’s business, and after his death incorporated 
C. C. Hine’s Sons Co., which continued the publishing business until the two papers 
were sold to their present owners. 
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COOK et al. v. ILLINOIS BANKERS’ LIFE ASS’N et al. No. 4421. 


Circuit Court of Appeals, Seventh Circuit. Feb. 3, 1931. 
Rehearing Denied March 10, 1931. 
46 Federal Reporter (2d) 782. 
1. INSURANCE. 
Policyholders of life association were without right under state law to main- 
tain action for injunction and appointment of receiver and to set aside reinsurance 
contract (Cahill’s Rev. St. 1929, c. 73, pars. 3, 422, 424). 


(For other cases, see Insurance, Dec. Dig. § 70.) 
2. INSURANCE. 


State insurance laws are part of charter of life association and assurance 
company (Cahill’s Rev. St. 1929, c. 73, pars. 3, 422, 424). 

(For other cases, see Insurance, Dec. Dig. § 57[1].) 

3. INSURANCE. 

Enforcement of state insurance laws was property right of every member of 
life association and charter right of association (Cahill’s Rev..St. 1929, c. 73, pars. 
3, 422, 424). 

(For other cases, see Insurance, Dec. Dig. § 57[1].) 


Appeal from the District Court of the United States for the Northern 
Division of the Southern District of California; Louis FitzHenry, Judge. 

Suit by Ernest G. Cook and others against the Illinois Bankers’ Life Asso- 
ciation. Decree of dismissal, and plaintiffs appeal. 

Affirmed. 

Ellis E. Sluss and James Bingham, both of Indianapolis, Ind., for appellants. 

Ralph F. Potter, of Chicago, Ill. (Cassels, Potter & Bentley, of Chicago, IIl., 
of counsel), for appellees. 

Before Evans and Sparks, Circuit Judges, and Lindley, District Judge. 

Sparks, Circuit Judge. 


The bill of complaint in this case was filed by five policyholders of the 
Illinois Bankers’ Life Association, referred to hereinafter as the association, 
against the association, its officers and directors, and the Illinois Bankers’ Life 
Assurance Company, referred to hereinafter as the company. The bill is brought 
by appellants on behalf of the association, and the prayer is for injunction and 
the appointment of a receiver, and to set aside a reinsurance contract entered 
into between the association and the company, by virtue of which it was sought 
to bring the association under the laws of the state of Illinois relating to the 
transaction of a legal reserve life insurance business by a mutual company. 


[1] The District Court sustained appellees’ motion to dismiss the bill for lack 
of jurisdiction upon the authority of Illinois Bankers’ Life Association v. Strat- 
ton (C. C. A.) 14. F. (2d) 951; Woods v. Thompson (C. C. A.) 14 F. (2d) 951; and 
Illinois Bankers’ Life Association v. Farris (C. C. A.) 21 F. (2d) 1014. These 
cases hold that members of an assessment insurance association, jointly and in 
their own behalf, suing directors and officers thereof, cannot aggregate their 
individual claims to produce jurisdictional amount. Appellants contend, how- 
ever, that these decisions are not applicable, inasmuch as the complainants there- 
in in their own behalf sought to recover their individual interests in the corpus 
of the property, while in the instant case appellants are suing on behalf of the 
association to restore the association and its assets to their former condition, and 
that therefore the value of the entire assets of the association, which exceeds 
the necessary jurisdictional amount, is in controversy. Assuming, without de- 
ciding, that appellants’ argument is sound, and that the facts upon which it is 
based are true, then appellants are confronted with the following Illinois statutes 
(Cahill, 1929): 

“When the Auditor [of Public Accounts] on investigation shall be satisfied 
that any corporation organized under the laws of this State doing business in 
this State of the character defined in this Act * * * has exceeded its powers, 
tailed to comply with any provision of law, or is conducting business fraudulently, 
he shall report the facts to the Attorney-General, who, if he shall be of the 
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opinion that the facts require such action, may thereupon apply to any court 
having jurisdiction thereof, * * *” Chapter 73, par. 422. 

“No order, judgment or decree providing for an accounting or enjoining, 
restraining or interfering with the prosecution of the business of any domestic 
insurance corporation subject to the provisions of this Act, or appointing a tem- 
porary or permanent receiver thereof, shall be made or granted otherwise than 
upon the application of the Attorney-General on his own motion, or after his 
approval of a request in writing therefor by the Auditor of Public Accounts, 
except in an action by a judgment creditor or in proceedings supplementary to 
execution.” Chapter 73, par. 424. 

“The Insurance Superintendent shall possess and have all the powers, and 
he may perform all the duties in regard to the business of insurance in this State, 
which are now attached by law to the office of Auditor of Public Accounts and 
the Attorney General * * * and may * * * prosecute in his name all suits * * * 
required to be done * * * by the Auditor of Public Accounts and the Attorney 
General * * * [who] are hereby relieved from any duty heretofore imposed 
upon them by any law of this State in relation thereto. * * *” Chapter 73, par. 3. 

[2-4] These laws are a part of the charter of both the association and the 
company, and their enforcement is a property right of every member of the as- 
sociation and a charter right of the association. Interstate Consolidated Street 
Railway Co. v. Commonwealth of Massachusetts, 207 U. S. 79, 28 S. Ct. 26, 52 
L. Ed. 111, 12 Ann. Cas. 555; People v. Chicago Gas Trust Co., 130 Ill. 268, 22 
N. E. 798, 8 L. R. A. 497, 17 Am. St. Rep. 319. These provisions are valid limita- 
tions and safeguards, binding upon the corporation and its members, and will be 
enforced by the federal courts. McGarry et al. v. Lentz et al. (C. C. A.) 13 
F. (2d) 51; Cummings et al. v. Supreme Court of Royal Arcanum et al. (D. 
C.) 247 F. 992. 

Appellees’ motion to dismiss for want of jurisdiction was also based on the 
proposition that, under the statutes quoted, appellants had no right to sue, and, 
if the cause had been instituted by the party designated by statute, it would have 
failed for want of jurisdiction. Appellants cite the case of Guffey v. Smith, 237 
U. S. 101, 35 S. Ct. 526, 59 L. Ed. 856, to the proposition that remedies afforded 
and modes of proceeding pursued in the federal courts, sitting as courts of equity, 
are not determined by local laws or rules of decision, but by general principles, 
rules, and usages of equity. That was a case, however, where the state court 
had provided complainant no other remedy, either legal or equitable. This dis- 
tinction is of vital importance, and the case lends no aid to appellants’ contention. 

We are convinced that appellants had no right under the Illinois statutes to 
maintain the action, and that the motion to dismiss for want of jurisdiction was 
properly sustained. 

Decree affirmed. 


CONTINENTAL ASSUR. CO. v. JENSEN. No. 4497. 
Circuit Court of Appeals, Third Circuit. Feb. 2, 1931. 
46 Federal Reporter (2d) 902. 


1. INSURANCE. ‘ 
Whether insurance agent’s letter to insured was statement that premium had 
been paid, held for jury. : 

The letter contained the following statement: “To help you out in 
the situation of your last premium, I am paying for you, the quarterly 
premium that is now due on your life policy, and at some later date, you 
will straighten this out with me.” 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 
2. INSURANCE. 

Insurance agent’s statement in letter to insured that he was paying premium 
held properly tonstrued as statement that premium had actually been paid. 

(For other cases, see Insurance, Dec. Dig. § 388[2].) 
3. INSURANCE. 

Insurance agent’s statement in letter to insured that he was paying premium 


held to create estoppel against insurer, in view of agent’s authority respecting 
premiums. 
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The agent reported the premiums separately, but there was no re- 
quirement that they be transmitted separately, and as a matter of practice 

all premiums received by agent were mingled in a common fund in his 

bank and transmitted by single draft at the end of each month; there- 

fore agent’s representation that he was paying premium was statement 
made in connection with matter entirely within scope of his authority. 

(For other cases, see Insurance, Dec. Dig. § 388[2] 

5. INSURANCE. 

Benefiicary under life policy was entitled to interest from date when loss 
was payable. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Appeal from the District Court of the United States for the Eastern District 
of Pennsylvania; Kirkpatrick, Judge. 

Action by Anna May Jensen, executrix of the estate of Philip K. Jensen, 
deceased, against the Continental Assurance Company. Judgment for plaintiff, 
and defendant appeals. 

Affirmed. 

The opinion of Kirkpatrick, District Judge, was as follows: 

Sur Pleadings and Proofs 

This is a suit by the beneficiary of a policy of life insurance to recover the 
face value of the policy, upon the death of the insured. The defense is that the 
policy lapsed by reason of nonpayment of the second premium. The fact of non- 
payment being admitted, the question involved is whether the insurance company 
is by the act of its agent estopped to deny such nonpayment. 

At the trial a special verdict was taken, certain agreed facts being incorporated 
into it and the jury answering three interrogatories submitted; it being stipulated 
that the court should enter such judgment thereon as the law required. The 
verdict, though somewhat informal, contains all the facts necessary to support 
a judgment, and the method of submission was in accordance with the agreement 
of both parties. The evidence consists almost entirely of the testimony of the 
defendant’s agent together with certain letters and written contracts. The ques- 
tions propounded related to the effect of a certain letter written by the agent to 
the insured, and to the capacity in which he wrote it. The facts as stipulated or 
proved by undisputed testimony, are as follows: 

On October 5, 1923, the defendant insured the life of Philip K. Jensen in 
favor of his estate and delivered to him its policy. (Plaintiff’s Exhibit No. 1.) 
The first premium on the policy was paid. The second premium, due October 
5, 1924, was never paid. Jensen died December 19 or 20, 1924. The company 
rejected proofs and refused to make payment for the reason that the policy had 
lapsed. 


The undisputed facts relating to the nonpayment of the second premium may 
be summarized as follows: The policy allowed a grace period of thirty-one 
days so that the last day upon which this premium could have been paid, in 
order to continue the insurance in force by the terms of the policy, was No- 
vember 5, 1924. On November 4th, late in the afternoon, just as he was closing 
his office, Goodstein, the agent of the insurance company, who had written the 
policy, received a telephone call from Mr. Jensen. After asking for a loan of 
$50, which was refused, Jensen asked Goodstein if he would pay the premium 
for him. Goodstein replied: “All right, I will, I will try and pay the premium 
for you, and you will straighten it up with me in a little later.’ Neither of 
the two men knew at the time of this conversation whether or not the grace 
period had actually expired. Before leaving the office, Goodstein dictated and 
mailed to Jensen a letter containing the following statement: “To help you 
out in the situation of your life premiums, I am paying for you, the quarterly 
premium that is now due on your life policy, and at some later date, you will 
straighten this out with me.” In the ordinary course of the mail this letter 
would have been received by Jensen on November 5th, which was the last day 
of the grace period. 

On the following day Goodstein looked up the record of the Jensen policy, 
came to the erroneous conclusion that it had already lapsed by expiration of 
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the grace period and that the company would therefore not accept the premium 
until reinstatement of the policy, and wrote Jensen so advising him and in- 
closing a blank application for reinstatement. This, of course, reached Jensen 
after the grace period had expired. Jensen never made application for re- 
instatement, his death occurring, as has been said, December 19 or 20, 1924, and 
Goodstein never paid the premium to the company. 

[1, 2] Was the statement quoted above, in Goodstein’s letter of November 
4th to Jensen, a mere promise to pay, or was it a statement that the premium 
actually had been paid? Would the recipient, under all the circumstances, be 
justified in believing that the letter was written to advise him of an accomplished 
fact rather than to corifirm a promise? This was the first question submitted to 
the jury and is of vital importance. The defendant contends that it was not a 
question of fact at all, but should have been determined by the court from the 
language of the letter. Even so, I am inclined to think that the same result 
would have been arrived at, but I am still of the opinion that it was for the 
jury in view of the fact that inferences to be drawn from the circumstances 
must be an important factor in answering it. The words, “I am paying,” ta- 
ken without reference to the circumstances under which they were used, indicate 
neither a promise to pay in the future nor an act accomplished in the past, 
but are a statement that the act of paying is being performed simultaneously 
with the writing of the letter. However, if we read them with the knowledge 
that, thé day before, the writer had said, “I will pay the premium for you,” 
and note ‘that there is no suggestion in the letter that it is written merely to 
confirm a prior promise but is a statement that the act previously promised 
is being performed, the jury’s finding that they carried the meaning of a 
statement of a fact rather than of a promise, appears to be unquestionably cor- 
rect. 

[3] This question being thus answered, the entire case resolves itself into 
a very simple pattern. It will be seen at once that any question of waiver is 
wholly eliminated. Had the letter been a promise to extend the time for pay- 
ment of the premium or an agreement to forego it entirely that question would 
have to be met. However, if the letter states a fact (as has been found), it 
is obvious that neither Jensen nor Goodstein could have understood or intended 
that any term of this policy was being changed or any condition was to be re- 
linquished by the company. On the contrary,. Jensen had every reason to be- 
lieve that the term of the policy relating to payment of premium had been 
fully complied with. A statement of fact made to an insured by an agent of 
the company to the effect that a term of a policy has been strictly carried out 
certainly is not a waiver. It therefore becomes unnecessary to deal with the 
difficult questions arising in connection with the restriction in the policy upon 
the agent’s power to waive or change any term, nor need we consider the 
effect of a promise to pay the premium as a promissory estoppel (Williston on 
Contracts, § 689 et seq.), though in passing it may be noted: that the Superior 
Court of Pennsylvania, in McGinness v. Caledonian Ins. Co., 78 Pa. Super. Ct. 
376, 380 (referred to later), held that an estoppel. arose from a promise by 
an agent. 

What is presented by this case is a true issue of estoppel. A statement of 
a material fact, namely, that a condition of the policy had been complied with, 
was made to the insured. As a result of such statement the insured permitted 
the last day of the grace period to go by without making an effort to perform the 
condition, thus losing a substantial right. True, he might have applied for re- 
instatement of the policy, but the company was not bound to grant him this 
and might not have done so without a physical examination or perhaps not at all. 

Now the misrepresentation which the plaintiff relies upon as a basis of 
estoppel in this case was made by an agent. It was not expressly authorized by 
the company nor was it brought to the company’s attention subsequently and 
ratified by it. Is the company bound by it? This depends, as I take it, upon 
whether it was a statement made in connection with a matter which was within 
the general scope of the agent’s authority. 

The essence of the doctrine of estoppel is a detriment to the party asserting it. 
The estoppel of a principal by an agent’s misrepresentation is thus more closely 
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related to the tort liability of an, employer for the acts of an employee than to 
the conttact liability of ‘one person for agreements made for him by another. In 
order to determine whether the company is bound by the statement made by Good- 
stein, it will be necessary to examine very carefully the extent of the general au- 
thority. committed to him by, his principal. 


It does not advance the inquiry yery much to know that Goodstein considered 
himself. a “general agent.”.; He. was not a general.agent in the sense of having 
power, to execute and deliver policies. On the other hand, he was. much’ more 
than merely a.soliciting agent.. His statement as to which it is contended that 
this. estoppel, arises related:to the payment of premiums, and the important thing 
to know with regard to .Goodstein’s agency, therefore, is his authority: with regard 
to the collection and transmittal of premium payments. 


In the first place, the policy of the insurance provides that premiums, while 
payable at the home office, may also be paid to a duly authorized agent, and Good- 
stein testified that.as a matter of actual practice about 75 per cent. of his policy 
holders (who were very numerous) paid their premiums to him at his office. (First 
notice to an insured was sent prior to the due date from the home office of the 
company. Subsequently, notices were sent out during the period of grace by Good- 
stein, which notices contained the information that the premium may be paid to 
him.) Goodstein’s contract with his company provides that on the last day of 
each month (or’at any time upon request) he will furnish to the company full 
detailed statements of all business done by him up to that date and that he will 
forward at the same time all moneys collected by him. This means -principally 
premiums. While the premiums paid are, of course, reported separately, there is 
no requiretnent that they be transmitted separately, and as a matter of practice all 
premiums received by Goodstein were mingled in a common fund in his bank and 
transmitted by a single draft at the end of each month. The company holds him 
personally responsible to it for any premium collected and not remitted by him. 


His contract with the insurance company also required Goodstein to transmit, 
with the money collected by him, unpaid policies and premium receipts. These 
premium receipts are the receipts referred to in the policy as “The Company’s re- 
ceipt signed by the President or Secretary and countersigned by the Agent desig- 
nated thereon.” While there is no direct evidence on the point, these provisions 
indicate that it was the practice to send Goodstein these countersigned receipts be- 
fore he made collections. At any rate, whenever they did come into his hands they 
must have been for use at his discretion, as there is nothing in the contract limiting 
him in this regard. This was the situation in Globe Mut. L. Ins. Co. v. Wolff, 95 
U. S. 326, 24 L. Ed. 387, in which the premium had been paid to an agent of the 
company after the policy had lapsed; the agent giving a receipt therefor. There 
was, in that case, a provision in the policy against waiver by agents but the court 
held that, notwithstanding this, the receipt of the premium and delivery of a re- 
ceipt therefor by the agent did constitute a waiver in view of the scope of the 
agent’s authority. The basis of the decision was waiver and not estoppel, but the 
important point, as far as this case is concerned, was the ruling as to the extent 


and scope of the authority of an agent having powers similar to those vested in 
Goodstein. 


The bearing of all this upon the instant case is the clear implication that 
Goodstein’s contractual. obligation to the company as to any particular premium 
was fully satisfied by the transmittal by him to the company of money covering 
the amount of such premium. The company made no effort to identify any pre- 
mium and had-no interest in where the money originally came from, whether from 
the insured, from the agent, or from a third party. There are a number of cases 
holding that where it appears that the parties intended to substitute the agent for 
the policy holder as the insurer’s debtor for the premium, a charge therefor against 
him by the company operates as a payment between the company and the insured. 
These include Fidelity & C. Co. v. Willey, 80 F. 497 (C. C. A. 3rd Circuit), and 
Bank v. Farmersville Ins. & Bkg. Co., Fed. Cas. No. 838. These cases are not 
referred to as controlling upon the question now before us, since the issue involved 
in them was not estoppel but actual payment. Their importance here is on the 
question of scope of authority. 
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From the facts as stated above it is clear enough that Goodstein would not 
have been overstepping his authority or violating any provisions of his contract 
with the company if he had on November 4, 1924, deposited his own money sufti- 
cient to cover Jensen’s premium in the bank and at the end of the month trans- 
mitted it to the insurance company by including the amount in his monthly drajft. 
If he had done so and received credit from the company, it would have been a per- 
fectly valid payment of the premium and binding on the company. Nor would the 
absence of the premium receipt have affected its validity. Mollosky v. Eureka-Md. 
Assur, Corp., 93 Pa. Super. Ct. 314. It follows that a representation made by him 
to the insured that he was paying the premium was a statement made in connection 
with a matter entirely within the scope of his authority and estops the company. 

While no decision has been submitted to me involving the question of estoppel 
arising from a representation made by an agent that the premium had been paid, 
there are many decisions based upon estoppel arising from statements made by 
agents relating to other conditions of the policy which were within the scope of 
the agent’s authority to perform. Thus in Mentz v. Lancaster Fire Ins. Co., 79 
Pa. 475, a condition of the policy was that if additional insurance were effected 
the fact should be indorsed on the policy. The agent had power to make such in- 
dorsement. He told the insured that the indorsement had been made. As a mat- 
ter of fact, it had not. The court said: “It may be conceded that as such general 
agents they would have no power to waive any express condition in the policy. 
But the question was not of their power to do this, but whether their declaration 
of a fact, namely, that the condition had been actually complied with, would not 
estop the company from controverting that fact. * * * Now, such a declaration 
made by a duly authorized agent or officer would clearly operate as an estoppel. 
It lulled the party to sleep by the assurance that the conditions of the policy had 
been complied with and that his indemnity was secured.” In Davis v. Home In- 
surance Co., 74 Pa. Super. Ct. 92 (a case in which the facts were almost precisely 
similar to those in the Mentz Case), the court said: “In the case at bar there was 
no necessity for the plaintiff to attempt to set up a waiver of any provision in 
the policy. His cause of action exists with every line of the policy in full force 
and vigor. * * * Let it be noted this [the agent’s statement that he had affixed a 
permit for other insurance to the policy] was a plain bald statement of fact. It was 
no expression of an opinion by the agent. It was a simple declaration that the 
agent had in fact done, that which he had a perfect right to do; and there was no 
reason why the insured should not have relied on that statement of fact.” In Mc- 
Ginness v. Caledonian Insurance Co., supra, the condition related to the removal 
of household goods from one town to another. The agent had authority to permit 
such removal by endorsement on the policy. He told the insured that this would 
be done but as a matter of fact, did not do it. The court said: “It being thus 
reasonably clear that the agent was acting, at least, within the apparent scope of 
his authority, it follows the situation is precisely the same as if the transaction 
had occurred between: the plaintiff and the president of the company at its home 
poe ‘The liability of the principal is coextensive with the agent’s ostensible au- 
thority.’ ” 

[4] The defendant in his brief also raises the question that the burden of 
proof of compliance, or, in default of compliance, of a legal excuse for non- 
performance was upon the insured, and that when the plaintiff rested he had no 
case to submit to the jury, and a nonsuit should have been entered. The defend- 
ant moved for a nonsuit but, the motion being overruled, introduced evidence. 
Where a defendant does not rest upon the denial of his motion to dismiss but in- 
troduces evidence, he cannot assign the refusal to dismiss as error. Sigafus v. 
Porter, 179°U. S. 116,.21°S; Ct; 34, 45 L. Ed. 113. 

[5] The plaintiff is entitled to interest from the date when the loss was payable, 
which from the policy appears to be immediately upon receipt of due proof of death. 
There is no evidence as to when proof of death was received by the company, but 
it was admitted to have been received at the time the suit was originally brought, 
and that date (June 8, 1925) will therefore be taken as the date from which in- 
terest runs. Judgment is therefore entered for the plaintiff in the sum of $13,050. 

William W. Smithers, of Philadelphia, Pa., for appellant. 

W. S. Fenerty and E. J. Darreff, both of Philadelphia, Pa., for appellee. 
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Before Woolley and Davis, Circuit Judges, and Thompson, District Judge. 
Per CurIaM. 


Affirmed on Judge Kirkpatrick’s opinion sur pleadings and proofs. 


BROOKS v. TRAVELERS’ a ASS’N OF AMERICA. 
o. 4 
District Court, E. D. New York. Feb. 11, 1931. 
47 Federal Reporter (2d) 618. 
1. INSURANCE. 


Membership certificate in beneficiary association having home office in Mis- 
souri was Pennsylvania contract, where application originated in Pennsylvania 
and applicant became member by vote of local post (Rev. St. Mo. 1919, § 2166). 

Plaintiff claimed that the contract was made in Missouri, the home 

office of the association, and that for this reason Rev. St. Mo. 1919, § 2166, 

prohibiting contract provisions limiting time for bringing suit, was ap- 

plicable, while defendant claimed that six months’ limitation period was 
valid on account of the contract being goverened by the laws of 

Pennsylvania. The evidence disclosed that the application for member- 

ship was received and approved by the local Pennsylvania post and for- 

warded to the national secretary and board of directors of Missouri, and 
thereafter returned to Pennsylvania for vote and election of applicant 

to membership. This proceeding was concluded with the initation and 

delivery of the certificate, and the contract remained in effect through 

subsequent years by payment of dues and assessments to the state sec- 
retary of the Pennsylvania disvision. 

(For other cases, see Insurance, Dec. Dig. § 712.) 

2. LIMITATION OF ACTIONS. 

Statute prohibiting contract provisions limiting time for suit merely pre- 
serves full time provided for in state statutes (Rev. St. Mo. 1919, § 2166). 

(For other cases, see Limitation of Actions, Dec. Dig. § 2[2]:) 

3. LIMITATION OF ACTIONS. 

Missouri statute prohibiting contracts limiting time for bringing suit held 
not to invalidate limitation stipulation in Pennsylvania contract of fraternal 
benefit association (Rev. St. Mo. 1919, § 2166). 

(For other cases, see Limitation of Actions, Dec. Dig. § 2[1].) 

At Law. Action by Emanuel Brooks against the Travelers’ Protective As- 
sociation of America. 

Judgment for defendant. 

‘ Sherman, Ribman & Goldring, of New York City (Louis Goldring, of New 
York City, of counsel), for plaintiff. 

Adolph F. Bruenner, of New York City, for defendant. 

MoscowiTz, District Judge. 

This case was tried before the court and a jury. It was stipulated at the 
conclusion of the trial that the court should decide this case as a matter of 
jaw in the absence of the jury. 

The plaintiff has brought this action to recover the sum of $5,000 on a cer- 
tificate of membership No. 50771, made by the defendant, dated February 4, 1921. 
By the terms of the certificate the defendant undertook to pay, in the event of 
io death of Horace L. Williamson, the said sum of $5,000 to Irene Wilson, 

is sister. 

On January 4, 1929, Williamson was killed through external, violent, and 
accidental means at New York City. Due proof of the accident and cause of 
death were furnished to the defendant. Subsequent to the death of Williamson, 
and prior to the commencement of this action, said Irene Wilson assigned her 
claim to the plaintiff herein. ; rat ; 

The defendant is a fraternal beneficiary association organized under the 
laws of the state of Missouri, and has complied with the requirements of the 
laws of the states of Missouri, Pennsylvania, and New York respecting fraternal 
beneficiary associations, and is authorized to conduct its business in these States 
as a fraternal beneficiary association. bi 2 

The certificate of membership on which this suit is brought expressly pro- 
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vides.that the certificate, the constitution, by-laws, and articles of incorporation 
of the defendant, and application for membership, signed by Williamson, and 
all amendments thereto, shall constitute the agreement between Said associa- 
tion and said member, and shall govern the. payment of benefits and any 
changes, additions, or amendments to said constitution, by-laws, or articles of 
incorporation, made after the issuance of said certificate of membership, shall 
bind said member and his beneficiary or beneficiaries, and shall govern and 
control the contract in all respects the same as though such changes, additions, 
or amendments had been made prior to, and. were in force at. the’ time of said 
member’s application for membership. 

The constitution, which was in force at the time said certificate was’ issued, 
provided that suit must be brought upon said certificate within six-months sub- 
sequent to the denial of liability by the defendant. This action was not begun 
until more than six months after the denial of liability. 

The application for membership of the deceased member originated in Phila- 
delphia, Pa., by presentation of the said application to the Local Post A of the 
Pennsylvania Division; said application was there approved and forwarded to 
the National Secretary, where it was passed upon by the National Board of 
Directors at St. Louis, Mo., as to the risk; thereafter, the application was re- 
turned to the State Post in Pennsylvania for its vote and election of the applicant 
to membership, which proceeding concluded with the applicant’s initiation into 
the post in accordance with the ritual, and was followed by the delivery to the 
member at that time of the certificate of membership theretofore approved and 
issued and delivered by the National Board of Directors to the local post through 
its State Division. It further appears that if the member is not elected to mem- 
bership into the post, the certificate, which had theretofore been forwarded by 
the National Secretary to the local post, is returned to the St, Louis office and 
all moneys are refunded to the applicant; dues were paid annually or semi- 
annually by the members to the local post or State Division, and the local or- 
ganization retained that portion of the dues going to the division and the post 
and forwarded the balance, in bulk, covering any number of members who had 
made payment for that period to the national office. The certificate of member- 
ship was delivered to the member in Philadelphia subsequent-to his initiation 
and the contract remained in effect through the subsequent years by the pay- 
ment to the state secretary of the Pennsylvania Division at Philadelphia of 
dues and assessments required to keep the membership alive. 

{1] The applicant became a member in Pennsylvania with’ his ‘initiation 
into Local Post A at Philadelphia and the delivery thereupon by the post sec- 
retary to the applicant of the certificate of membership and the continuous pay- 
ment thereafter to the secretary of the State Division of Pennsylvania of the 
annual dues necessary to maintain said membership. 

The place of contract was the state of Pennsylvania where the applicant 
was initiated. Porter v. Royal Americans of the Republic, 180 Mo. App. 538, 
167 S. W. 578; Umberger v. Modern Brotherhood of America, 162 Mo. App. 141, 
144 S. W. 898; Gill v. Sovereign Camp, Woodmen of the World, 209 Mo. App. 
63, 236 S. W. 1073; Vanderbeck v. Protected Home Circle, 98 Misc. Rep. 691, 
163 N. Y. S. 80, and Equitable Life Assur. Society of U. S. v. Pettus, 140 U. S. 
226, 11 S. Ct. 822, 35 L. Ed. 497. 

[2, 3] The plaintiff contended upon the trial that the contract was made 
in the state of Missouri, and that the six months’ limitation was not available 
as a defense under section 2166 of the Revised Statutes of Missouri 1919, which 
is as follows: 

“Sec. 2166. Contracts not to limit time for bringing suits—AH parts of any 
contract or agreement hereafter made or entered into which either directly 
or indirectly limit or tend to limit the time in which any suit or action may be 
instituted, shall be null and void.” 

At the trial the case was submitted as a question of law to determine whether 
the contract sued upon was to be construed and governed by the laws of the 
state of Missouri, or the state of Pennsylvania, or the state of New York. 

It has already been pointed out in this opinion that the contract was made 
in the state of Pennsylvania. A contract with such limitations is valid under 
the laws of the state of Pennsylvania and the state of New York. 
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It will be noted that section 2166 of the Revised Statutes of Missouri places 
no restriction upon the making of a by-law, but the restriction is only with 
respect to a provision of the contract. Section 2166 applies only to preserv- 
ing the full time provided for in the statutes of limitations for bringing actions 
as they appear on the Missouri statutes. 

Section 2 of the articles of incorporation of the defendant is as follows: 

“Its chief office and place of business shall be St. Louis, Missouri, but the 
scope of the business hereby intended shall embrace all of the states and ter- 
ritories in the United States.” 

It was therefore intended by the articles of incorporation that the defendant 
should, upon complying with the laws of the several states, initiate candidates 
and issue membership certificates in those states. It therefore appears that the 
statutes of Missouri containing the inhibition with respect to the limitation of 
time in which suits could be brought was intended to effect contracts made in 
the state of Missouri. 

Section 2166 is not a limitation upon the charter powers of the defendant 
in any jurisdiction other than when in the exercise of its corporate powers it 
desires to enter into a contract in the state of Missouri. Section 2166 cannot 
affect a contract made in the state of Pennsylvania, or in the state of New 
York. 

Defendant is entitled to judgment, which is to be settled on notice. 


PEORIA LIFE INS. CO. v. SMITH et al. No. 3445. 
District Court, E. D. Michigan, S. D. Jan. 5, 1931. 
47 Federal Reporter (2d) 279. 
3. INSURANCE. 
Evidence established that insured at time policy issued was afflicted with 
disease afterward made basis of claim for disability, and fraudulently concealed 
material facts with respect thereto. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
4. INSURANCE. 

Insured fraudulently concealing facts with respect to disease with knowl- 
edge thereof was not entitled to recover indemnity provided in life policy. 

Although policy contained an incontestable clause, making it incon- 
testable after one year from its date of issue, notwithstanding any fraud 
perpetrated by insured in connection with its original issue, the disability 
clause of contract provided that disability must be due to disease occurr- 

ing while the policy was in full force. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

In Equity. Action by the Peoria Life Insurance Company against Howard 
K. Smith and ‘another. 

Decree in accordance with opinion. 

Oxtoby, Robison & Hull, of Detroit, Mich., for plaintiff. 

Wm. H. Gallagher and Charles L. Goldstein, both of Detroit, Mich., for 
defendants. 

Simons, District Judge. 

This is an action by the plaintiff to set aside and void a policy of life in- 
surance issued by it on July 24, 1923, upon the life of Howard K. Smith, one of 
the defendants, payable to the other, Jacob K. Smith, as beneficiary, on the 
ground that the policy was obtained by fraud, and further to set aside and can- 
cel plaintiff's allowance of total and permanent disability benefit to the defendant 
Howard K. Smith on the ground that such allowance was obtained by fraud, 
and to recover and to be given a lien upon the policy for the money so paid by it. 

The policy contains an incontestable clause, making it incontestable after 
one year from its date of issue, not withstanding any fraud perpetrated by the 
insured in connection with its original issue. The disability clause of the con- 
tract provides that the disability must be due to “disease occurring while the 
policy is in full force.” While alleged in the pleadings, it was not insisted up- 
on at the trial, that the policy is itself void on the ground of fraud, in view 
f its incontestable clause, and counsel have agreed both in oral arguments and 
n briefs that the principal question for the determination of the court is as 
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to whether Howard K. Smith, the insured, was afflicted with tuberculosis upon 
the date of the issuance of the policy, or whether the disease developed after 
the policy came into existence, and it is not claimed by the defendant that the 
incontestable clause precludes the plaintiff from claiming any relief from the 
disability settlement arrived at, on the ground that such settlement was made 
in reliance upon false and fraudulent statements made, or claimed to be made, 
in the application for indemnity. 

The insured was an inmate of the Detroit Tuberculosis Sanitarium from 
June 26, 1922, to September 19, 1922, prior to the issuance of the policy. This 
is established by witnesses, and the admissions contained in the answers of the 
defendants. The insured was again at the sanitarium from November 8, 1923, 
to December 27, 1924. He was at the date of the trial again an inmate of the 
sanitarium. He made application for total and permanent disability on October 
11, 1924, the disability being due to tuberculosis, and, upon such application and 
accompanying proofs, the indemnities now sought to be recovered were paid 
by the plaintiff. 

At the trial, it was suggested that the insured’s first visit to the Tuberculosis 
Sanitarium was for the purpose of observation, that he was not then suffering 
from tuberculosis, or that, if he then suffered from tuberculosis, he was com- 
pletely cured prior to the issuance of the policy. In support of this suggestion, 
various lay witnesses were sworn, who testified to the appearance of the insured 
over a period of many months subsequent to his first visit to the sanitarium, 
and as to his physical activities. Such evidence is of course competent, but, in 
the light of all of the other circumstances appearing, it is doubtful whether 
it ought to be entitled to any great weight, or to be considered as having any 
substantial probative force. 

The Detroit Tuberculosis Sanitarium is a well-known institution for the 
treatment of persons suffering from tuberculosis. There is evidence that the 
insured, shortly after he was admitted to the institution, stated to a fellow pa- 
tient that he had tuberculosis. In his application for indemnity, the fact that 
he had perviously been an inmate of the institution is concealed. There is evi- 
dence that he was given attention by nurses and physicians during his first 
visit to the sanitarium. The insured is not produced as a witness, although 
the explanation is made that he is too seriously ill to come into court to testify. 
No effort was made to take his deposition at any time between the filing of 
the bill and the trial; none of the physicians or hospital authorities who might 
be able to refute the inference that his presence in the sanitarium was for the 
purpose of treatment for tuberculosis are produced; and all proffered testimony 
of that nature by the plaintiff is met with resistance on the ground of privilege. 

[1, 2] There can be no doubt that the failure to produce witnesses who 
have knowledge of material facts authorized the inference that the testimony 
of such witnesses would be adverse. Lincoln National Life Insurance Co. v. 
Erickson (C. C. A.) 42 F.(2d) 997; Hill v. United States (C. C. A.) 234 F. 39; 
Malouff v. Pope (C. C. A.) 9 F.(2d) 254; Sladden v. New York Life Insurance 
Co. (C. C. A.) 86 F. 102. The claim of privilege as to the testimony of nurses, 
physicians, and others, is of course, open to the defendant, but, when such evi- 
dence is sealed by objections upon the ground of privilege, there is no rule of 
law that I know of that will prevent drawing the inference that such privileged 
communications, if waived, would support the conclusions otherwise arrived at 
from presence for a substantial period in an institution for the treatment of 
tuberculosis, nor does the suggestion made on behalf of the insured that his 
presence at the sanitarium was for the purpose of observation and not for 
treatment seem persuasive. The record discloses that, when the insured was 
examined during the illness which preceded the making of the application for 
indemnity, the examining physician by means of X-ray immediately discovered 
that he was suffering from tuberculosis. It is, moreover, common knowledge 
now possessed by all intelligent persons that not only the X-ray but the tuber- 
culin test, and perhaps other tests, will disclose rather promptly to competent 
physicians the existence of active tubercular infection. 

[3] In drawing such inferences from the evidence as appear to me to be 
warranted, I am not taking into consideration at all the evidence offered and 
objected to as to the insured’s having been a patient of Dr. Herbert Rich, prior 
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to the time he was first admitted to the Tuberculosis Sanitarium, and subse- 
quent to his discharge therefrom, or to any other evidence tending to show 
that his admission to the sanitarium in the first instance was brought about by 
Dr. Rich. In view of all of the circumstances, the absence of any challenge 
to the correctness of this proferred testimony, I have little doubt that, under 
the more liberal attitude now taken by courts, evidence of this sort from dis- 
interested witnesses who will not be affected by the outcome of the case is 
competent, but even without it there appears to me to be ample evidence in 
the record that leads irresistibly to the conclusion that the insured was, at the 
time of the issuance of the policy, afflicted with the disease because of which 
he afterward made the claim for total and permanent disability, and that, at 
the time he was so afflicted with disease, he knew it, and that he knowingly 
and fraudulently concealed from the plaintiff the material facts with respect 
thereto for the purpose of obtaining such indemnity, and I so find. 

[4] In view of these findings of fact and the agreement of counsel as to 
their legal effect, I find as a conclusion of law that the plaintiff is entitled to 
the relief prayed for in the bill with respect to the sums paid to the insured 
and to his beneficiary in reliance upon the claim for indemnity, and is entitled 
to the relief prayed for in respect to those premiums on the policy which the 
plaintiff paid. A decree may be entered in accordance with this memorandum. 
If any difficulty is experienced by counsel in arriving at a form of decree, the 
court will consider a proposed form of decree to be submitted upon proper 
notice to the adverse party. 


GRAND LODGE K. P. OF ALABAMA et al. v. SHORTER et al. 6 Div. 659. 
Supreme Court of Alabama. Jan. 22, 1931. 
Rehearing Denied March 12, 1931. 132 Southern Reporter 617. 
2. INSURANCE. 
Only real necessity warrants receivership in case of going fraternal insur- 


ance company. 

(For other cases, see Insurance, Dec. Dig. § 708.) 
3. INSURANCE. 

That fraternal insurance company is presently solvent will not prevent re- 
ceivership of trust fund, depleted by past and continued diversion and misappro- 
priation. 

(For other cases, see Insurance, Dec. Dig. § 698.) 

4. INSURANCE. . 

In suit for preservation and administration of trust fund of fraternal insur- 
ance company, record held to require receivership of fund. 

Record tended to show that endowment fund arising from payment of 
monthly assessment was segregated into expense fund and mortuary fund, 
latter being permanent trust fund held and invested for payment of death 
claims; that, notwithstanding orders and warnings of insurance depart- 
ment and its actuaries, portion of mortuary fund had been diverted and 
misappropriated to expense fund, such diversion and misappropriation 
amounting, at date of prior appeal, to approximately $57,000, having since 
been increased, largely by payment of counsel fees, to over $119,000; and 
that scheme of amortization of such depletion had been devised, but that 
such amortization plan was mere bookkeeping device by which beneficiaries 
of trust fund would replace their own losses. 

(For other cases, see Insurance, Dec. Dig. § 698.) 


Appeal from Circuit Court, Jefferson County; William M. Walker, Judge. 

Bill for appointment of a receiver, etc., by Phillip Shorter and others against 
the Grand Lodge of Knights of Pythias of Alabama and others. From a decree 
for complainants, respondents appeal. 

Affirmed. 

Fort, Beddow & Ray and G. Ernest Jones, and J. S. Edson, all of Birmingham 
and Hill, Hill, Whiting, Thomas & Rives, of Montgomery, for appellants. ? 
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Altman & Koenig, of Birmingham, and Inzer, Inzer & Davis, of Gadsden, 
for appellees. 


Boutpin, J. 

The appeal is from a decree appointing a receiver or fiscal agent of the en- 
dowment funds of a fraternal insurance company. 

The equity of a like bill was declared as early as January 19, 1928, in these 
words: “Its object is the protection and preservation of a trust fund, which is 
being depleted and dissipated fraudulently and wrongfully, to the irreparable in- 
jury of policyholders who have a property right interest in such funds. Very 
clearly, a policyholder under these circumstances has the right to invoke equity's 
jurisdiction for the protection of trust funds, and may maintain a bill of this 
character: Howze v. Harrison, 165 Ala. 150, 51 So. 614; Jasper Land Co. v. Wallis, 
etc., 123 Ala. 652, 26 So. 659; 1 Pom. Eq. Jur. (4th Ed.) § 151; Thos, A. Edison 
v. Edison Phonograph Co., 52 N. J. Eq. 620, 29 A. 195; Chicago Mut. Life Ass’n 
v. Hunt, 127 Ill. 257, 20 N. E. 55, 2 L. R. A. 549.” McCall, Atty. Gen., v. Grand 
Lodge Knights of Pythias, 217 Ala. 196, 115 So. 254, 255. That bill was not sus- 
tained because filed by the Attorney General. 

The present bill, filed by policyholders, was considered on appeal‘ from ruling 
on demurrer, and its equity sustained by the full court in Grand Lodge K. of P. v. 
Shorter, 219 Ala. 293, 122 So. 36. 

But for rather persistent references of appellant’s counsel to certain features 
of that decision as the views of the minority, it would seem unnecessary to note 
that the division in the court related solely to the necessity to make parties respond- 
ent the officers of respondent corporation charged with the breaches of trust out- 
lined in the decision. 

On reversal for want of these necessary parties, they were brought in by 
amendment, and the proceeding for a receiver heard de novo, all parties being ac- 
corded a full hearing. 

The law of the case, fully considered and stated in our former decisions, supra, 
and reargued on this appeal, is here now reaffirmed. We see no need for turther 
discussion of same. 

As for the facts, the record on this appeal, including pleadings, proceedings of 
the insurance department, reports of actuaries and accountants, and many affida- 
vits on both sides, consists of 1,074 pages, with a printed copy of the Constitution 
and by-laws of the order attached. 

This record fully sustains the showing made on former appeal, reviewed on 
page 297 of the opinion of 219 Ala., 122 So. 36, 40, and held to present a proper 
case for a receiver. 

The diversion and misappropriation of mortuary funds, trust funds for policy- 
holders, aggregating $57,219.63, at the date of former appeal, is shown to have 
grown and accumulated from year to year despite the orders and warnings of the 
insurance department and its actuaries. 

Finally, it appears this has been charged off as an available fund for payment 
of death claims, and a scheme of amortization devised. 

We deem it proper to take note of this amortization plan. 

The endowment fund, arising from payment of a monthly assessment or pre- 
mium of $1 from each policyholder, is segregated into an expense fund, and a 
mortuary fund, the latter being the permanent trust fund held and invested for 
payment of death claims. 

The amortization plan by which the expense fund is increased to 30 cents out 
of each dollar, and a payment of 10 cents back into the mortuary fund to repay 
said misappropriations is, in no sense, a reinstatement of the funds so misappro- 
priated. It is a mere bookkeeping device by which the beneficiaries of the trust 
fund replace their own losses. They are depleting the current mortuary fund to 
make good past losses. The net result is the same as charging it off as a permanent 
loss. 

Whether, in any event, the order, acting strictly within constitutional rules, 
and with the approval of a majority of the policyholders duly expressed, can bind 
policyholders to thus condone their losses, we do not consider at this time. But 
whatever the thousands of unadvised or misadvised colored policyholders, acting 
through the Grand Lodge meetings, or otherwise, may have the authority to do, 
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we do consider it important to say that any movement of the sort participated in 
and accomplished through the trusted officers guilty of such wrongs should be 
viewed with that distrust and jealous regard for the interest of beneficiaries al- 
ways obtaining in courts of equity in dealing with transactions of persons standing 
in confidential and fiduciary relations. That the whole question of reinstating the 
trust fund so depleted, and providing proper safeguards for the future, may be 
duly investigated and proper action taken, makes the call for a competent and dis- 
interested agent of the court the more insistent. 

It now appears that pending the suit the diversion and misappropriation of 
these mortuary funds has persistently contiiiued, so that, at the time of the last 
hearing for a receiver, such depletion had increased to $119,809.04. Much of this 
has been for counsel fees for respondents in this suit; and this in the main since 
the decision on former’ appeal. 

[1]: The present appeal doés not call for a statement of the principles of law 
governing an allowance from trust funds to cover counsel fees incurred by the 
trustee in defending a suit wherein he is charged with a devastavit. Suffice to 
say that, pending a suit in which jurisdiction over such fund has been invoked, 
and after such jurisdiction has been sustained, such expenditures as here appear, 
without an order of court, constitute, prima facie at least, a breach of trust. A 
trustee, assuming to determine for himself the merits of the suit, or to act on the 
advice of any one other than the court having rightful jurisdiction, puts himself 
and all others participating therein in position calling for full investigation and 
appropriate action by some one with no interest to serve save the protection of 
parties in all their equities. Thus appears a further necessity for a receiver. 

Many other questions, such as returns on investments of trust funds, numer- 
ous charges of graft, other misuse of trust funds, the system of vouchers and book- 
keeping in vogue, disregard of advice and orders of the insurance department, not 
here discussed in detail, are in the nature of culminative matters to be duly con- 
sidered and dealt with as the equities shall appear. 

(2, 3] This court is quite sensible that only a real necessity warrants a re- 
ceivership in a case of this kind. We are dealing with a going business, one now 
solvent so far as payment of present death claims is concerned. This is not a 
static trust, one of fixed properties to be conserved, but involves incoming and 
outgoing funds of an insurance business in operation. Handling this fund is closely 
related to all the activities of the order. The thousands of policyholders having an 
interest in the fund, conditional upon their keeping up their policy payments, are 
deeply concerned, along with these complainants, who have personal interest which 
a court of equity, as wé have held, will protect in an individual action: ‘Present 
solvency means little. 

The faithful gathering in, safe investment of, and protection against misappro- 
priation, waste, and extravagance, of this mortuary fund is of vital importance to 
those who through the years have paid and shall pay in this fund against the day 
when their death claims mature and multiply. 

To reinstate the depleted fund so far as may be, to provide or superintend the 
setting up of safeguards for the future, and turn the fund back to the order, 
at the earliest practical date with a minimum of expense, is the end to be ac- 
complished by the receivership. 

[4] Parties situated as here disclosed are due some remedy under the laws of 
their state, and a receivership appears to be the only adequate remedy. 

Affirmed. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 


FINN v. MISSOURI STATE LIFE INS. CO. 4 Div. 529. 
Supreme Court of Alabama. Jan. 22, 1931. 
Rehearing Denied March 12, 1931. 

132 Southern Reporter 632. 


. INSURANCE. ae : 
Rights of beneficiary in life policy became vested on insured’s death. 
(For other cases, see Insurance, Dec. Dig. § 586.) 
. INTERPLEADER. | ; : . 
Where complainant insurer’s primary interest was to obtain cancellation or 
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reformation of outstanding policies, upon payment of less sum than shown by 
outstanding obligations, interpleader was not proper remedy (Code 1923, §§ 
10386, 10390). 

(For other cases, see Interpleader, Dec. Dig. § 10.) 
6. INTERPLEADER. 

Statute extending statutory remedy by bill in nature of bill of interpleader 
does not modify fundamental principles of equity upon which such bills are 
made to rest (Code 1923, §§ 10386, 10390). 

(For other cases, see Interpleader, Dec. Dig. § 1%.) 

Appeal from Circuit Court, Barbour County; J. S. Williams, Judge. 

Bill in the nature of a bill of interpleader by the Missouri State Life Insur- 
ance Company against Annie L. Finn and Grace Perkins. From a decree over- 
ruling her demurrer to the bill, respondent Finn appeals. 

Reversed and remanded. 

Chauncey Sparks, of Eufaula, for appellant. 

W. H. Merrill, of Eufaula, for appellee. 

Boutin, J. 


The bill, in the nature of a bill of interpleader, whose sufficiency was chal- 
lenged by demurrer, discloses the following: 


In February, 1926, William Jefferson Perkins applied for membership in 
the Federal Postal Employees’ Association of Denver, Colo., naming his wife, 
Mrs. Grace E. Perkins, as his beneficiary; and upon request of his association 
the Capital Life Insurance Company issued to him a policy of group insurance 
for $2,000, payable to said beneficiary. The right to change the beneficiary. was 
reserved. In the same month, he received notice that he was entitled to in- 
crease his insurance to $3,000, and thereupon applied for a further policy of 
$1,000, payable to Annie L. Finn, his neice. This policy was issued. 

Thereafter, August 1, 1927, International Life Insurance Company, by ar- 
rangement with the association, “assumed and underwrote the liability under 
said certificates heretofore existing, and that subsequently through an error 
or mistake, without signed request on the part of the insured, International 
Life Insurance Company issued its certificate number 7415 to the insured, William 
Jefferson Perkins, for Three Thousand ($3,000.00) Dollars, payable to Annie L. 
Finn, niece; that said certificate of the International Life Insurance Company 
was numbered the same as copy of which said certificate is hereto attached 
and made a part hereof the certificates thertofore existing, and marked Exhibit 
‘C.’ And Complainant avers that there was then, and is now, outstanding only 
Three Thousand ($3,000.00) Dollars of life insurance on the life of William 
Jefferson Perkins. And complainant avers that the said William Jefferson 
Perkins took out, carried and paid for only Three Thousand ($3,000.00) Dollars 
of life insurance. And complainant (Missouri State Life Insurance Company) 
avers that the complainant on an agreement of re-insurance, dated, to-wit, the 
25th day of August, 1928, reinsured all of the then outstanding valid insurance 
and valid policy obligations of International Life Insurance Company.” 

Right to change beneficiary was reserved in the $3,000 policy. 

The insured died December 22, 1929. Mrs. Finn made proof of death under 
the $3,000 policy, and Mrs. Perkins made proof of death under her $2,000 
policy. Each, through counsel, demanded of complainant full payment of their 
respective policies. The bill further avers that Mrs. Finn’s claim to full pay- 
ment of the $3,000 policy is based on the fact that it was issued August 1, 1927, 
“and that the insured, who kept it and raised no objection to the beneficiary 
named therein, by such action ratified and confirmed the change in the bene- 
ficiary. And complainant avers that respondent Grace E. Perkins claims Two 
Thousand ($2,000.00) Dollars of said insurance for that original certificate 
made her beneficiary to the extent of Two Thousand ($2,000.00) Dollars, and 
claims that the insured never authorized the change of such beneficiary. Com- 
plainant avers that there are, therefore, conflicting claims to the proceeds of 
said policy and said certificates representing said policy, each of which is made 
without any collusion on the part of this complainant. And complainant avers 
that there is only one policy in this case; that the confusion as to the issuance 





Life] Finn v. Missouri State Life Ins. Co. 1097 


of certificates thereon was a confusion this complainant is not responsible for.” 

The bill shows the fund of $3,000 was brought into court. 

The bill prays that the two claimants be required to interplead. “That Com- 
plainant be permitted to pay the said fund into the registry of this Court for 
the benefit of the party entitled thereto, subject only to the right of com- 
plainant to have a reasonable allowance made for the services of its attorney 
in bringing said fund into said Court, and that said reasonable compensation be fixed 
by this Court and allowed out of said fund to complainant for the services of its 
solicitors in its behalf. That upon the payment of said fund into the registry 
of this Court that complainant be discharged from all, further or other liability 
to the respondents, and each of them, under or by virtue of the said policy of 
insurance in this case, or the certificates issued thereon.” 

The fund of $3,000 and accrued interest was deposited with the register. 

[{1, 2] The first essential ground of interpleader is that the same thing, 
debt, or duty must be claimed by the parties sought to be interpleaded. Com- 
plainant must stand in position of a stakeholder. Here the parties claim each 
under a separate and distinct policy payable to her. The insured had the privi- 
lege of changing the beneficiary, but without such change the right of the bene- 
ficiary became vested on his death. Neither of these respondents is concerned 
with what the other gets on her policy. Complainant is the party who asserts 
and has the :primary interest in establishing the fact that it does not owe 
these two policies. 

The bill assumes this fact, and by interpleader complainant seeks to pass 
out of the case and have the claimants litigate their title to a fund of $3,000 
paid into the court in full discharge of policies for $5,000. 


True, the bill avers the insured had and carried only $3,000 insurance, and 
on demurrer this averment is taken as true. 


“It is not every case in which a party may be liable to double vexation, 
or in which, by different or separate interests, two or more persons claim of 
him the same thing, or the same debt or duty, that a court of equity will come 
to his assistance, and compel the claimants to interplead. The party must show 
that he stands not only indifferent between the claimants, that he is without 
interest, in the controversy to be waged between them, but it must also ap- 
pear that he is in the relation of.a mere innocent stake-holder, or depository, 
and that by no act on his part the embarassment of conflicting claims and the 
peril of double vexation has been caused. When he stands to either of the 
parties in the relation of a wrong-doer, or it appears that by his own act or 
conduct double claims have been caused, he is not innocent, he is not without 
interest, and the court will not intervene to relieve him from the embarass- 
ment in which he has voluntarily involved himself. Shaw v. Coster, 8 Paige 
[N. Y.] 339, 35 Am. Dec. 690; Quinn v. Green, 1 Ired. Eq. [36 N. C.] 229, 36 
Am. Dec. 46; Crawshay v. Thornton, 2 Myln. & Cr. 1; Desborough v. Harris, 
5 DeG., M. & G. 439; Cochran v. O’Brien, 2 Jones & La. T. 380; Sublichish v. 


Russell, 2 L. E. Eq. Cases, 441.” Conley et al. v. Ala. Gold Life Ins. Co., 67 
Ala. 475, 476. 


[3] The bill admits the policy for $3,000 was issued payable to Mrs. Finn 
by mistake of the insurer without direction from the insured. Complainant 
gains nothing by averment that it was not responsible for the confusion. The 
bill shows complainant stands in the shoes of the original insurers; assuming 
the payment of the valid obligations incurred, which obligations were at the 
time represented by two outstanding policies payable to separate beneficiaries. 

The bill further avers that Mrs. Finn bases her claim to full payment on 
implied change of beneficiary, and that Mrs. Perkins denies this, asserts her 


claim under the policy first issued and held as in full force and effect by the 
insured until his death. 


[4] Treating these averments as sufficient to show the claimants concede 
the total insuranice due is $3,000, this does not obviate the rule that, where 
the complainant has by his act created evidence of liabliity to one or both 
parties for the full amount of their respective claims, he cannot step out by 
interpleader and leave the parties thus entangled to work out their difficulties. 

[5] It is obvious the primary interest of complainant is to obtain cancella- 
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tion or reformation of the. outstanding policies, one or the other, upon pay- 
ment of a less sum than shown by such outstanding obligations. 

Interpleader is not the remedy for such situation. Crass v,;. Memphis & 
Charleston R. Co., 96 Ala. 447, ,11- So. 480; Stewart v. Sample, 168 Ala. 270, 53 
So. 182; Enterprise Lumber Co. v. First Nat! Bank, 181 Ala. 388, 61° So. 930; 
4 Pom. Eq. § 1320 to § 1326; 33 C. J. p. 439, § 22. 

[6] Appellee relies upon Coe, § 10390, new to the Code of 1923, as extend- 
ing a statutory remedy. by ‘bill in the nature of a bill of ‘interpleader. This 
statute, in addition to interpleader at law’ tinder Code, § 10386, extends the 
remedy by bill in equity to either the stakeholder or any claimant: 

But, as this court heretdfore held, it does not modify the fundamental 
principles of equity upon which such bills are made to rest. : 

This court has recognized the “bill in the nature ofa bill of ‘interpleader,” 
one invoking the eqtiitable principles'“underlying interpleader, but calling for 
some relief to complainant, such as stfrender and satisfaction of a mortgage, 
or other matter incidental merely, and granted under the broad: equity power 
to render full relief. Likewise, when some other equity gives jurisdiction, com- 
plete equity may be done by way of interpleader. Such equity may relate to 
the amount ‘of the demand, some charge thereon, or other equitable ground 
of relief. But the bill must make a case for interpleader. proper, or for equit- 
able relief of some kind. If ‘so, it is not of consequence whether the bill is 
styled one in the nature of interpleader or other wise. Sovereign Camp, Wood- 
men of the World vy. Partridge, 221 Ala. 75, 127 So. 505; Anniston Lumber Co. 
v. Kirkland, 220 Ala. 148, 124 So. 207, and cases there cited; Phillips v. Sipsey 
Coal Min. Co., 218 Ala. 296, 118 So. 513; Wheeler v. Armstrong, 164 Ala. 442, 
51 So. 268; 4 Pom. Eq. § 1481. 

The bill was subject to apt grounds of demurrer assigned by respondent. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 


PROTECTIVE LIFE INS. CO. v. SWINK. 2 Div. 957. 
Supreme Court of Alabama. Jan. 15, 1931. 
Rehearing Denied March 19, 1931. 132 Southern Reporter 728. 
6. INSURANCE. 

Plaintiff attempting to show death of insured “resulted from bodily injury * * * 
solely through external, violent and accidental means,” .within policy clause pro- 
viding double indemnity in, such cases, has burden of satisfying jury that insured’s 
death did not result: from suicide. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


Appeal from Circuit Court, Dallas County; Thomas E. Knight, Judge. 

Action on a policy of life insurance by Leila Melton Swink against the Pro- 
tective Life Insurance Company. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

It appears that the policy was for $5,000, with provision for double indemnity 
in event of the death of insured resulting from bodily injury, directly and inde- 
pendently of all other causes, effected solely through external, violent, and accidental 
means. Insured met his death by being run over by a railroad train. Defendant 
paid to plaintiff the face of the policy, $5,000, declining to pay an additional $5,000 
claimed under the double indemnity clause. The suit is to recover this additional 
amount. 


An agreement was filed under Code, § 6110, stipulating as follows: 


“Upon the trial of the cause of action in the lower court, the plaintiff intro- 
duced evidence making out a prima facie case by evidence which in legal effect 
tended to prove each and every.averment contained in her complaint, and rested. 

“Thereupon the defendant introduced evidence tending to show that William 
Claude Swink, the insured, intentionally caused his own death by jumping imme- 
diately in front of an approaching train and kneeling down in the center of the 
track just before he was struck and killed by the said train. 

“The plaintiff then offered further evidence tending to controvert the defend- 
ant’s testimony that the insured intentionally caused his own death, and tending to 
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show that he met his death by being struck by the said train, but as the result of 
an accident.” 

S. F. Hobbs, of Selma, for appellant. 

Reese & Reese, of Selma, and Hill, Hill, Whiting, Thomas & Rives, of Mont- 
gomery, for appellee. 

Brown, J. 

[1] It seems to be well settled that where the plaintiff in stating his cause of 
action must affirm a negative, he has the burden of proving the negative averment 
unless the facts are peculiarly within the knowledge of the defendant. Rogers v. 
Brooks, 105 Ala. 549, 17 So. 97; Pollak v. Winter, 166 Ala. 255, 51 So. 998, 52 
So. 829, 53 So. 339, 139 Am. St. Rep. 33. 

[2, 3] This rule applies alike to pleading statutes or contracts, where the plain- 
tiff relies on a general clause embodying an exception. Lunt v. Astna Life Ins. Co. 
of Hartford, 253 Mass. 610, 149 N. E. 660; 1 Chitty on Pl. 206; 1 Greenl. on Ev. 
78; 22.C.. J. 70; 8018 

The rule of pleading is stated as follows in Commonwealth yv. Hart, 11 Cush. 
(Mass.) 130, 134: 

“Tf there be an exception in the enacting clause, the party pleading must show 
that his adversary is not within the exception; but if there be an exception in a sub- 
sequent clause or subsequent statute, that is matter of defense, and is to be shown 
by the other party.’ The same rule is applied in pleading a private instrument of 
contract. If such instrument contain in it, first, a general clause, and afterwards 
a separate and distinct clause which has the effect of taking out of the general 
clause something that would otherwise be included in it, a. party, relying upon the 
general clause, in pleading, may set out that clause only, without noticing the 
separate and distinct clause which operates as an exception; but if the exception 
itself be incorporated in the general clause, then the party relying on it must, in 
pleading, state it together with the exception.” 

This rule was applied to a policy of insurance in Lunt v. A&étna Life Ins. 
Co., supra. 

[4, 5] The rule as to the burden of proof is stated in Givens et al. v. Tidmore. 
8 Ala. 745, 750, 751; “It is a general rule, that the party holding the affirmative of 
the issue, must sustain it by proof, but there are some exceptions in which the propo- 
sition, though negative in its terms, must be proved by the party who states it. 
One class of these exceptions,: it is said, includes those cases in which the plain- 
tiff grounds his right of action upon a negative allegation, and where, of course. 
the establishment of this negative is an essential element in his case. But where 
the subject matter of the negative averment lies peculiarly within the knowledge of 
the other party, the averment is taken as true, unless disproved by that party.’ 
Freeman v. Blount et al., 172 Ala. 655, 55 So. 293; Somerall v. Citizens’ Bank, 211 
Ala. 630, So. 429. 

This action is on the double indemnity clause of a policy of life insurance, 
and by the policy contract as pleaded, the defendant engaged to pay the plaintiff, as 
the beneficiary therein named, “the sum of ten thousand dollars in the event (the 
death of the insured) resulted from bodily injury within ninety days after such 
injury, directly and independently of all other causes, affected solely through ex- 
ternal, violent and accidental means’; and the complaint avers “that while said 
policy was in full force and effect, and before the said (insured) attained the age 
of sixty years, on to-wit, the 17th day of April, 1928, the said (insured) died, 
and that his death resulted from bodily injury directly and independently of all 
other causes * * * solely through external, violent and accidental means.” (Italics 
supplied.) 

[6] The provision of the policy and the cause of death as pleaded bring the 
case within the principles above stated, and though the plaintiff upon offering evi- 
dence tending to show violent, accidental death, is aided by the presumptions against 
self-destruction, making the case one for the jury, nevertheless, the subject-matter 
of the negative averments not being peculiarly within the knowledge of the defend- 
ant, she has the burden of reasonably satisfying the jury that the insured’s death 
resulted directly from. external, violent, and accidental means, exclusive of all other 
causes, including suicide. 1 Greenl. on Ev. 78; Preferred Accident Ins. Co. v. 
Fielding, Adm’r, ete., 35 Colo. 19, 83 P. 1013, 9 Ann. Cas. 916; Carnes v. Iowa 
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State Traveling Men’s Ass’n, 106 Iowa, 281, 76 N. W. 683, 68 Am. St. Rep. 306: 
Grosvenor v. Fidelity & Casualty Co. of New York, 102 Neb. 629, 168 N. W. 596; 
Hodgson v. Preferred Acc. Ins. Co. of N. Y., 182 App. Div. 381, 169 N. Y. S. 28; 
Whitlatch v. Fidelity & Casualty Co. of N. Y., 149 N. Y. 45, 43 N. E. 405; Fidelity 
& Casualty Co. of N. Y. v. Weise, 182 Ill. 496, 55 N. E. 540; Globe Indemnity Co. 
of N. Y. v. Reinhart, 152 Md. 439, 137 A. 43; Weil v. Globe Indemnity Co., 179 
App. Div. 166, N. Y. S. 225; Laessig v. Travelers’. Protective Ass’n of America, 169 
Mo. 272, 69 S. W. 469. 

[7] The rule of our cases is that the presumption of innocence is a matter of 
evidence for the consideration of the jury, and where the evidence is in conflict 
on the question at issue, the determination of the issue is for the jury, not for the 
court. Mutual Life Ins. Co. of N. Y. v. Maddox, 221 Ala. 292, 128 So. 383. 

That the insured voluntarily committed suicide was not made an issue by the 
pleadings. Evidence tending to show suicide was merely countervailing evidence 
offered in rebuttal of evidence of the plaintiff going to show that the death re- 
sulted from external, violent, and accidental means. 

[8] The judgment here is that the learned trial court fell into error in charging 
the jury that the burden of proof was on the defendant to reasonably satisfy the 
jury that the insured committed suicide, and if the evidence was in equilibrium, 
the plaintiff should recover. Whitlatch v. Fidelity & Casualty Co. of N. Y., supra. 

For this error the judgment is reversed, and the cause remanded. 

Reversed and remanded. 

Anderson, C. J., and Sayre and Thomas, JJ., concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. SHERMAN. 6 Div. 852. 
Supreme Court of Alabama. March 5, 1931. 
132 Southern Reporter 876. 
1. INSURANCE. 


In determining whether new trial should have been granted on ground weight 
of evidence was against plaintiff, it was proper to consider improper argument of 
plaintiff’s counsel. 

(For other cases, see Insurance, Dec. Dig. § 671.) 

2. INSURANCE. 

New trial of action on insurance policy, defended on ground insured was not 
in sound health when policy was issued, held warranted on ground weight of evi- 
dence was against plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 671.) 


Appeal from Circuit Court, Jefferson County, Bessemer Division; Gardner 
Goodwyn, Judge. 

Action on a policy of life insurance by Will Sherman against the National Life 
& Accident Insurance Company. From a judgment for plaintiff, defendant appeals. 

Transferred from Court of Appeals. 

Reversed and remanded. 

Mathews & Mathews, of Bessemer, for appellant. 

McEniry & McEniry, of Bessemer, for appellee. 

GARDNER, J. 

The insured died a natural death one week after the issuance of the policy 
here sued upon, and the defense rested upon that provision in the policy to the 
effect that no obligation was assumed unless insured was on the date thereof in 
sound health. It may be conceded upon that issue a jury question was presented. 
Independent Life Ins. Co. v. Carroll, 219 Ala. 79, 121 So. 88; Independent Life 
Ins. Co. v. Butler, 221 Ala. 501, 129 So. 466; Nat. Life & Acc. Ins. Co. v. Puckett, 
217 Ala. 110, 115 So. 12. ; 

[1, 2] But we are of the opinion that the weight of the evidence was so de- 
cisive against the plaintiff that a new trial should have been granted, upon a con- 
sideration of which it is also proper, in connection with the entire case, to take 
some account of improper argument of counsel for plaintiff (Metropolitan Life 
Ins. Co. v. Carter, 212 Ala. 212, 102 So. 130; Ala. F. & Iron Co. v. Williams, 207 Ala. 
99, 91 So. 879), which here forms a separate assignment of error (F. W. Wool- 
worth v. Erickson, 221 Ala. 5, 127 So. 534). 
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The physician who had attended insured for two years previous to her death 
gave the immediate cause as acute myocarditis, inflammation of the muscles of the 
heart, a very serious disease. His testimony shows she had suffered from two at- 
tacks of the “flu” during the year 1928, and that this heart trouble resulted from 
the latter attack in October, 1928, which was a severe one, requiring medical treat- 
ment for three weeks. In November, 1928, he discovered she had myocarditis. His 
diagnosis appears to be corroborated by the sudden death of insured (who was 
under forty years of age, weighing 160 pounds) in so short a time thereafter. 

The entire evidence has been carefully read and considered, and the conclusion 
reached that the ends of justice require a retrial of the cause. 

Let the judgment be reversed and the cause remanded. 

Reversed and remanded. 

Anderson, C. J., and Bouldin and Foster, JJ., concur. 


KARR vy. LIBERTY NAT. LIFE INS. CO. 6 Div. 841. 


Supreme Court of Alabama. March 5, 1931. 
132 Southern Reporter 903. 
INSURANCE. 

Insurer’s letter respecting reinstatement did not waive suspension for nonpay- 
ment of premiums and continue policy for period specified for remittance and 
application. 

Policy by its own terms had lapsed for nonpayment of premiums or 
dues at time letter was written, and letter merely stated that in order to 
reinstate policy, it was necessary for insured to pay past-due premiums and 
furnish satisfactory application for reinstatement, with the further request 
that remittance and application be made within 10 days of date of letter, 
otherwise insurer would presume that insured did not desire to reinstate 
policy and would therefore cancel same. 


(For other cases, see Insurance, Dec. Dig. § 388[2].) 


Appeal from Circuit Court, Jefferson County; Gardner Goodwyn, Judge. 

Action by Martha Ann Karr against the Liberty National Life Insurance Com- 
pany. From a judgment for defendant, plaintiff appeals. Transferred from Court 
of Appeals. Affirmed. 


B. J. Dryer, of Woodward, for appellant. 

H. H. Grooms and Coleman, Coleman, Spain & Stewart, all of Birmingham, 
for appellee. 

BouLpin, J. 

The sole question in this case is whether the letter, written by the insurer to 
the insured, and dated July 2, 1929, waived the suspension of the policy for non- 
payment of premiums, and kept the policy in force until July 12, 1929. 

The letter reads: 

“In compliance with your request in our telephone conversation of June 27th 
we are enclosing herewith a blank for your application for reinstatement. 

“According to our records, your policy #185848 has been suspended for non- 
payment of March 1929 premium. In order to reinstate above mentioned policy it 
is necessary for you to pay: premiums for the months, March, April, May and June, 
amounting to $11.04 and furnish a satisfactory application for reinstatement. As 
your premiums are now four months past due we must ask that you let us have 
your remittance and application within ten days of the date of this letter. If we 
do not hear from you within ten days of the date of this letter, we shall presume 
you do not desire to reinstate your policy and we will therefore cancel same.” 

The pleas, to which the special replication setting up this letter is addressed, 
set forth the provisions of the certificate of insurance held by the insured. 

By its terms the insurance “lapsed” for nonpayment of premiums or dues on 
or before the last day of each calendar month. Payments were declared due on 
the first day of each month, the period between the first and last days of each 
month being in the nature of days of grace. 

Reinstatement within sixty days was stipulated for upon written application, 
presentation at‘the home office of satisfactory evidence of good health, and pay- 
ment of all dues in arrears and current dues. Pending reinstatement all moneys 
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tendered for dues were received as a deposit only, held in trust, and returned ; 
the assured, if reinstatement be not perfected. 

These stipulations, furnishing the occasion and the subject-matter of the letter, 
are to be considered in connection therewith. 

The insurance had lapsed, was not in force..when.the letter was:,written; the 
time for reinstatement had in fact expired. 

No money was tendered, no certificate of -good health furnished. The insured 
died within the ten-day period named in the letter. 

To hold that this letter per se shows a continuation-of the policy in force for 
the ten-day period, as appellant insists, is to hold in effect that the insurer volun- 
tarily, without payment of anything, and with no evidence of the insured’s state of 
health temporarily reinstated the lapsed policy. We consider this an unwarranted 
construction of the letter. Provident Life & Accident Ins. Co v. Hollums;. 213 
Ala. 300, 104 So. 522. 

Without debate the letter as a whole calls’ attention to the fact that the insur- 
ance is suspended for nonpayment of dues, points out the conditions and method 
of reinstatement. It imports, not a reinstatement, but an offer of reinstatement 
pursuant to the terms of the contract. 

Appellant relies upon the last part of the letter requesting a remittance and ap- 
plication within ten days, and advising that on failure to hear from him within that 
period, “we shall presume you do not desire to reinstate your policy and we will, 
therefore, cancel same.” To cancel the policy at a future date, if standing alone, 
would imply that it was then in force and would so continue until the date named. 

But aside from the tenor of the letter as a whole, this quoted clause refers to 
“desire to reinstate.” The absence of a desire to reinstate is made the basis for 
the cancellation in mind. This is incompatible with the idea that it was thereby 
reinstated for the time. 

The natural construction of the entire letter is that it is an offer and invitation 
to reinstate, with the extension of a limited time for that purpose, and upon failure 
so to do, the policy would stand fianlly canceled, thus cutting off the reinstate- 
ment privilege, the only contractual right remaining under the policy. 

We see no occasion to. repeat the oft-stated rules for the construction of insur- 
ance policies, nor the citation of cases having more or less analogy. The question 
is simply one of intent to be ascertained from its words in connection with the 
subject-matter to which it related. 

We think the view of the trial court correct. 

Affirmed. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 


AMERICAN NAT. INS. CO. v. LACEY. No. 103. 
Supreme Court of Arkansas. Jan. 26, 1931. 
34 Southwestern Reporter (2d) 757. 
1. INSURANCE. 


Provision of life policy requiring delivery to insured while in good health 
constitutes condition precedent which may be waived by insurer. 

(For other cases, see Insurance, Dec. Dig. §§ 136[4], 141[1].) 
3. INSURANCE. ; : : ; 

Insurer, delivering policy without knowledge insured was seriously ill, was 
not estopped to set up provision requiring delivery to insured while in good 
health. 

Although premiums were accepted on policy, payments were small 
and inconsequential, and time from date of delivery of policy to death of 
applicant, a period of approximately ten days, was too short for any 
legitimate inference that insurer had estopped itself from relying upon 
condition precedent in policy. 

(For other cases, see Insurance, Dec, Dig. 141[1].) 

Appeal from Circuit Court, Poinsett County; W. W. Bandy, Judge. 

Suit by Louella Lacey against the American National Insurance Company. 
Judgment for plaintiff, and defendant appeals, 

Reversed, and complaint dismissed. 
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Louella' Lacey: sued the American NationafInsurance Company = of :Gal- 
veston, Tex., to recover $500 on a policy of life insurance. 

The record shows that the American National Insurance Company of Gal- 
veston, Tex., issued a policy of life ‘insurance, dated March 4, 1929, to’ Edward 
Lacey;' apéd’20 years, and” Louella Lacey ‘was named. asthe beneficiary. The 
policy recited that the weekly premiums were 24 cents; and that, if death oc- 
curred within: siximonths from the: date of the cpolicy, $500 was payable under 
it. The policy was issued subject to'the terms: included in the application. 

According tq the testimony’ of Emmett Park -Lacey, ‘father’ of Edward 
Lacey, he représented his. wife, Houella Lacey, in the: matter of making the 
proof-of ‘loss ‘and’ otherwise’ presenting :her claims for the.amount,due under 
the ‘policy.: He. recollected that the policy bore, the date of February 22, 1929. 
After ihis-son’s death, he made-preof ‘of death, and sent, it in to the company. 
Edward Lacey died of pneumonia in a hospital in St. Lonis, —Mo., where he 
resided, on.:the 14th::day of Marchj:1929. After his-death, the policy was sent 
in to the company,.and witness never saw it again. , 

According to the testimony of Grace Tucker, a sister of. Edward Lacey, 
her brother lived with her in St. Louis, Mo., and applied for insurance with 
the defendant company on the 18th day of Feburary, 1929. She recollects that 
he paid a premium of 48 cents at the time. He took sick on the 27th day of 
Feburary, 1929, and the policy was delivered to her for her brother on the 4th 
day of March, 1929. o the best of her recollection the policy was dated 
Feburary 22, 1929, and delivered on the 4th day of March; 1929. The agent of 
the company delivered it to her after her brother had been carried to the hos- 
pital. Her brother was taken to the hospital on February 27, 1929, ill with pneu- 
monia, and died of the disease March 14, 1929. He was confined to his bed 
from the date he was carried to the hospital until his death. 

According to the testimony of the defendant, March 4, 1929, was the date 
on which the policy was issued. The application was received at the homeoffice 
on or about March 1, 1929; and the policy was issued on March 4, 1929. The 
records of the company show that a deposit of 96 cents was made with the 
company’s agent who took the application, dated Febuary 20; 1929,' and ‘there 
was also another payment of 24 cents, making a total’ payment of $1.20 on the 
premiums of the policy. The application, which was part of the’ policy, contained 
the following: 

“I further agree that no obligation shall exist against said ‘company ‘on 
account of: this application, although I may have deposited premiunis hereon, 
unless said company shall issue a policy in pursuance hereof, and''the -same 
is delivered to me on the day it bears date and unless on Said date I‘amalive and 
in good health, any statement of any agent to the contrary notwithstanding.” 

It was agreed between the parties that all questions of waiver are eliminated 
from the case. There was a verdict and judgment for the plaintiff, and the 
defendant has appealed. 


Coleman & Riddick, of Little Rock, for appellant. 
C. T. Carpenter, of Marked Tree, for appellee. 
Hart, C. J. (after stating the facts.) 


The controlling question in the case is, Did the applicant comply with the 
essential conditions contained in the policy and the application therefor upon 
which the insurance company’s liability depended? In this view of the matter, 
it is immaterial to determine whether the policy was dated March 4, 1929, or 
was issued Febuary 22, 1929, as contended by counsel for the plaintiff. The 
reason is that the application, which we have copied in our statement of facts, 
provides that no liability shall exist against the company unless the policy is 
delivered to the applicant while he is alive and in good health. In other words, 
the policy contained an express provision that it was not to become effective 
unless it was delivered while the applicant was in good health. 

[1] In Peebles v. Eminent Household of Columbian Woodmen, 111 Ark. 
435, 164 S. W. 296, it was held that provisions in an insurance coritract of a 
mutual’ benefit association stipulating that there was no liability for benefits 
on the part of the insurance company unless the certificate or policy was de- 
livered to the applicant while in good health, was a condition precedent which 
might be waived by the insurer, since the provision is made for the company’s 
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benefit. That this is in accordance with the general rule on the subject, sce 
case note to 5 A. L. R. 1575. 

We can perceive no good reason why this rule should not be applied in the 
present case. The parties have agreed that the question of waiver of the con- 
dition in question on the part of the company is not in the case. Indeed, counsel 
for the plaintiff rely upon the case cited above and seek a recovery in this 
case upon the question of estoppel on the part of the insurance company. We 
are of the opinion that the facts and circumstances do not furnish any sub- 
stantial evidence upon which to predicate estoppel on the part of the company. 
By invoking the doctrine of estoppel, counsel for the plaintiff seek to set aside 
or annul a condition precedent in the policy upon which liability of the de- 
fendant company is based. It seems to us that to hold the policy good under 
the circumstances of this case would be to abrogate and set aside the con- 
tract of insurance and to hold the company liable for the payment of a policy 
against the very terms of the contract. 

[2, 3] The only escape from this conclusion is estoppel. Without knowl- 
edge, there can be no estoppel. It is not claimed that the applicant was not 
fatally sick at the time the policy was delivered on the 4th day of March, 192s 
According to the plaintiff’s own testimony, Edward Lacey had been carried to 
the hospital in the city of St. Louis on the 27th day of February, 1929, ill with 
pneumonia, and never got out of his bed from that date until his death on the 
14th day of March following. It is not claimed, and the record does not show, 
that the company was informed of his illness or the serious character of it. 
This case is totally unlike the Peebles Case, cited above and relied upon by 
plaintiff, because in that case the company accepted premiums from the insured 
for a period of two years after the clerk of the local lodge had delivered the 
policy to the applicant. The court said that it would be manifestly unjust to 
permit an insurance company, with full possession of facts that it intended to 
rely on to defeat the collection of the policy when it matured, to continue 
to demand and receive from the insured premiums as if there was a binding 
and valid contract of insurance. 

Here the payment of premiums was small an dinconsequential, and the time 
from the date of the delivery of the policy to the death of the applicant was 
too short for any legitimate inference that the company had esopped itself from 
relying upon the condition precedent in the policy. It is not claimed that there 
was any direct knowledge on the part of the company: that the applicant was 
fatally ill when the policy was delivered, and there is no acceptance of pre- 
miums for any length of time after that. The time between when the policy 
was delivered and the death of the applicant from the disease with which he 
was suffering at the time the policy was delivered was entirely, too short to 
support any legitimate inference upon which an estoppel could be predicated. 
As sustaining this view, we cite the following cases: Cable v. United States 
Life Ins. Co. (C. C. A.) 111 F. 19; Piedmont & Arlington Life Ins. Co. v. Ewing, 
Adm’r, 92 U. S. 377, 23 L. Ed. 610; Globe Mut. L. Ins. Co. v. Wolff, 95 U. S. 
326, 24 L. Ed. 387; Langstaff v. Metropolitan Life Ins: Co., 69 N. J. Law, 54, 54 A. 
518; Reese v. Fidelity Mutual Life Association, 111 Ga. 482, 36 S. E. 637; Thomp- 
son v. Travelers’ Insurance Co., 13 N. D. 444, 101 N. W. 900; and Powell w. 
Prudential Insurance Co., 153 Ala. 611, 45 So. 208. 

Therefore the judgment will be reversed; and, inasmuch as the case seems 
to have been fully developed, the complaint will be dismissed here. 
ordered. 





















































It is so 


SOVEREIGN CAMP, W. O. W., v. PARTON. No. 94. 
Supreme Court of Arkansas. Jan. 19, 1931. 
As Amended Feb. 16, 1931. 
34 Southwestern Reporter (2d) 1066. 
1. INSURANCE. 


Signature of insured’s name by another to application for benefit certificate 
was binding on insured, if valid, as respects representations and warranties. 


(For other cases, see Insurance, Dec. Dig. § 723[2].) 
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2. INSURANCE. 
Insurer held not liable on benefit certificate, issued to one who died a few 
days later, before delivery thereof, from long-existing disease. 

The certificate, which was issued in lieu of an old certificate, provided 
that it must be delivered during member’s lifetime, while he was in good 
health, and that there would be no liability thereunder, if his death re- 
sulted within a year from a disease he was suffering when the certificate 
was applied for. 


(For other cases, see Insurance, Dec. Dig. § 720.) 
3. INSURANCE. , 

Insurer tendering amount due under benefit certificate in force held liable only 
for such amount, without penalties and attorney’s fees. 


(For other cases, see Insurance, Dec. Dig. § 800.) 


Appeal from Circuit Court, Pope County; J. T. Bullock, Judge. 

Action by Florence Parton against the Sovereign Camp, Woodmen of the 
World. Judgment for plaintiff, and defendant appeals. 

Modified, and affirmed as modified. ; 

This appeal is prosecuted by appellant to reverse a judgment on its beneficiary 
certificate issued to John S. Parton on February 11, 1909, in which appellee was 
named beneficiary. Parton made application for membership in the Sovereign 
Camp, Woodmen of the World, on the 23d day of January, 1909. The certificate 
was issued to him on February 11, 1909, in the maximum of $2,000, with Florence 
Parton, appellee, named as beneficiary. 

The original monthly assessment was $3.55, which was increased from time to 
but, after December 31, 1919, he refused to pay the increased assessments. In 
1929 the appellant company proposed to all its members that they might change the 
old certificates with the lien and interest charges against them for a new certificate 
in the full face amount of the original certificate and without lien and interest 
charges upon the payment of a material increase in rates. The exchange pre- 
ferred was specifically made contingent upon the member being in good health 
at the time of the exchange, and provided that, if the death of the member occurred 
within a year thereafter from a disease with which he was afflicted at the time 
of the exchange, he forfeited all rights under the new certificate, and his claim 
against the association would be settled under the terms of the old certificate. 

Appellant received an application purporting to be from the member, John S. 
Parton, for an exchange of certificates on May 2, 1929, in which. it was warranted 
that he was in good health, and that there was nothing in his habits or condition 
that was liable to impair his health or shorten his life, and in which it was pro- 
vided that, if he died within one year from the date of the application as the result 
of any disease with which he was then afflicted, his beneficiary could not receive 
benefits under the new certificate, but would be entitled to receive only the benefits 
due under the old certificate. The exchange was made without additional medical 
examination; appellant relying upon the truth of the warranties in the application 
and the provisions in the new certificate, which was issued on May 28, 1929. 
Parton died on June 1, 1929, before receiving the certificate. 

The answer denied liability on the new certificate, set out the amount due by 
the member on the old policy and that the member had misstated his age in 
procuring the first certificate, being one year older than he stated he was; that 
the total amount of benefits under the old policy was $1,043.95, which it tendered 
in payment of all liability. 

It appeared from the testimony that Parton did not sign the application for 
the new certificate, and did not consult with the man who did sign it at the sug- 
gestion of his wife and the agent procuring the exchange of policies. W. D. 
Eakes, who was keeping the old certificate for Parton, signed the application for 
the new certificate without having seen or talked with Parton for the six months 
previous. Said he did not know what the physical condition of Parton was at 
that time, but that he was authorized to sign Parton’s name to the application 
for the new certificate by Mrs. Parton, the beneficiary, and the solicitng agent 
for the association procuring the exchange of policies by the name of Jones. 

The application also provided that both it and the benefit certificate, with the 
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law, by-laws, and constitution of: the association, constituted apart ai, the, contract, 
Among’ the provisions’of the coritract was one in the by-laws. requiring the. cer- 
tificate to be accepted by John. S. Parton over his own signature, witnessed: by. th: 
camp clerk. The. new certificate was issued and mailed on .May,.28,..1929.. I 
provided: “I have read the above’ certificate and ,accept the,.same,.and! warrant 
that I am tow in) good health and have not been sick or. injured..since. the 
date ‘of my’ application,” with a blank for signature and the,,.word. “member.” 
This: indorsement was not signed; but. the camp clerk, G. C. Bewley,, wrote ,on the 
certificate, “Received after death.” tang hein 

The warranty on;the. application reads: “I certify, warrant and. represent 
that I.am in good, sound bodily health, and there is nothing in, my -habits. or con- 
dition that is’ likely to. impair‘ my health or shorten my life.,.I agree. that this 
representation is a strict.warranty and that if the same shall. proye in any respect 
untrue, or if my death occurs within one year from the date hereof, as the. result 
of any disease from which I am now afflicted, none of my;beneficiaries. shall be 
entitled to receive benefits on account of the new certificate, hut instead will be 
entitled only to such benefits: as::may be due under my present certificate.” 

The member,.Parton, was afflicted with Bright’s disease for. about three years 
before his death, and was under a doctor’s care from February, 2, 1929, until his 
death. He was very. feeble at the time the application. was signed, and died three 
days after the certificate was- issued and before it was, delivered. 

Suit was brought by the widow on the new certificate, tender being made by 
the company of the actuarial liability under the old policy, the alleged misrepre- 
sentation of the age of insured of one, year being. considered; and the amount oi 
$301.65 deducted on that account. The jury made a special finding against any 
misrepsentation of insured’s age, and returned a verdict in appellee’s favor on 
the new certificate, and the court entered a judgment for the full, amount thereof, 
with penalty and attorneys’ fees, from which this appeal is prosecuted. 

H. M. Jacoway and Lee Miles, both of Little Rock,. for, appellant. 

Robert Bailey and Hays & Priddy, all of. Russellville, for appellee. 

Kirsy, J. (after stating the facts). 

Appellant contends that three was no completed contract for the new insur- 
ance, and that the undisputed testimony shows, on account of the false warranties, 
that there could not have been any liability on the part of the company under the 
new certificate, and that’ the court erred in not so directing the jury. 

It is not questioned that the amount tendered by appellant company in settle- 
ment of its liability under the first or old certificate was not the correct amount 
due thereunder, after deduction of charges properly made against it, except as 
to the $301.65 deducted for misrepresentation of insured’s age as one year less 
than it in fact was. The undisputed testimony shows that the application for the 
new certificate was not signed by the member or insured, but was signed by Mr. 
Eakes, who had the old certificate in his possession and was advancing money 
thereon to the insured; he having signed it upon the suggestion of the beneficiary, 
the wife of insured, and Jones, the agent of the company employed by the appellant 
company to effect the exchanges of certificates. Eakes refused to sign the first 
application until the agent crossed out the words “while in good health,” and later 
signed the application that was presented containing the words that had been 
stricken out of the first application upon the statement by Jones that it would be 
all right to do so. 

If it be regarded that the contract for the exchange of certificates was not 
completed, there certainly could be no liability of appellant on the new certificate 
sued on. It is undisputed that the member did not sign a receipt for the new 
certificate, and also that he died before the delivery of same, the clerk of the camp, 
whose duty it was to make such delivery having indorsed thereon, “Received 
after death.” 


[1] Without regard to whether the application for the new certificate was in 
fact signed by the insured, or whether his name was signed thereto by Eakes 
upon the suggestion of his wife, the beneficiary, or the soliciting agent, not per- 
sonally present at the time, if it be regarded a valid signature, its effect was as 
binding upon the insured, so far as the representations and warranties were con- 
cerned, as though he had signed it himself. The undisputed. testimony shows 
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that he had been strffering from Bright’s Disease for some.time, knew such to be 
the case, and''was' confined to his bed much of the time during the three months 
before his death, and that he died of this same disease within three days of the 
date of the issuance of the new contract, which was never delivered to him. 

[2] Thé new certificate provided it must be delivered during the lifetime of 
the member, while he was in good health, and that, if his death resulted within a 
year thereafter fromm a disease from which he was suffering at the time of the 
application for and issuance of the certificate, there would be no liability under 1t. 
The undisputed testimony also shows that the policy was not delivered at all; 
that the insured’s health was not good at the time the application was made; that 
he in fact died before the policy was delivered, within two or three days of the 
date thereof, of the same disease from which he had long suffered. There was 
necessarily no liability on the part of appellant company under the new certificate, 
and the court should have directed a verdict in its favor accordingly. 

[3] Since it is hot disputed that appellant company offered to pay and tendered 
the full amount due under the first or old policy, “less 301.65 wrongfully deducted 
on account of the alleged incorrect statement of the insured’s age, the jury having 
made a special finding to the contrary on the point,” in discharge of its liability 
thereunder, judgment should have been rendered for such amount, $1,043.95, and 
said $301.65 wrongfully deducted as aforesaid, without penalties and attorneys’ fees, 
the statute providing for such penalties and attorneys’ fees not being applicable in 
cases of this kind, and the amount sued for was not recovered anyway. 

The judgment will therefore be modified, reducing it to. the said amount 
shown to be due under the terms of the old certificate, $1,345.60, and, as modified, 
will be affirmed. It is so ordered. 


UNION -CENT. LIFE INS. CO. v. MENDENHALL et al. 
No. 117. 
Supreme Court of Arkansas. Jan. 26, 1931. 
Rehearing Denied Feb. 23, 1931. 
34 Southwestern Reporter 1078. 
1. INSURANCE. : . 

In absence of reason for insurer’s failure to produce original card, which was 

best evidence, showing payment of premiums, photostatic copy held inadmissible. 
It appeared that when policy was issued, insurer,.made out a card 

on which all subsequent transactions relating to that policy were entered, 

and that card was not affixed to any other record, and could have been 

easily taken from files and brought into court. 

(For other cases, see Insurance, Dec. Dig. § 654%.) 

2. INSURANCE. 

In absence of identification and notice to produce originals, copies of letters 
by insurer’s gefieral agent and secretary, not shown to be carbon copies, held 
madmissible. 

(For other cases, see Insurance, Dec. Dig. § 647.) 

3. INSURANCE. 

Instruction which, without distinguishing between competent and incompetent 
evidence, excluded entire evidence, held erroneous. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 

4. INSURANCE. 
_ Court’s. action in fixing insured’s attorney’s fee. without hearing or notice to 
insurer, and without evidence of reasonable amount, held error. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Kirny, J., dissenting. 

Appeal from Circuit Court, Clay County; W. W. Bandy, Judge. 

Suit by Minnie. Mendenhall and others against the Union Central Life Insur- 
ance Company and. the Bank of Corning. Judgment for plaintiffs and for de- 
fendant last named, and defendant first named appeals. 

Reversed and remanded for a new trial. 


The Union Central Life Insurance Company issued its policy of insurance to 
Ora D. Mendenhall on the 23d day of April, 1923, in the sum of $2,000, payable 
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to his estate. The first premium was paid on the 30th day of April of said year, 
the policy providing for annual premiums of $56.48 payable on or before the 
20th day of April of each year thereafter. The premiums were regularly paid 
for the years 1923 to 1927, both inclusive. Mendenhall, being indebted to the Bank 
of Corning, assigned and delivered the policy to the bank as security for his 
indebtedness, and thereafter the bank continued to hold the policy up until the 
institution of this suit. Mendenhall died the latter part of April, 1929. Notice 
of his death was given to the bank and the insurance company, and the latter 
waived formal proof of death and denied liability on the ground that the policy 
had lapsed for failure to pay the annual premium due April 20, 1928. 


The appellees, the widow and heirs of the assured, instituted suit to recover 
on the policy of insurance naming the appellant insurance company and the Bank of 
Corning as parties defendant. There is no question as to their right to maintain 
the action, the sole question being whether the policy was in force at the time of 
the death of the assured or whether it was void for the nonpayment of premium 
for the year 1928. It appears that Mendenhall was somewhat of a wanderer and 
while he maintained his residence at Lepanto, Ark., he was frequently away en- 
gaged in his vocation or in search of employment, and that while thus away he 
died by violence at or near Dyersburg, Tenn. His wife testified that during his 
absence from home she received his mail and that she received a receipt from the 
state agent, C. G. Price, at Little Rock, for the payment of the premium for the 
year 1928. She stated that before that time, her husband left their home for the 
purpose of making arrangements for the payment of the 1928 premium and on his 
return from a nearby town told her that he had done so, and she stated that she 
afterward received a receipt for the payment of this premium. She also testified 
that she received a receipt in April, 1929, at the home of her sister, Mrs. N. O. 
Owen, who lived at Palatka, Ark., and had a post office box there. She was unable 
to produce any of the receipts about which she testified, claiming that those in her 
possession prior to the year 1926 were destroyed by a fire which burned her home 
in that year and that the receipts for the year 1927 and those which she stated she 
had received for the years 1928 and 1929 were kept by her in a little hand satchel 
which she lost the spring before the giving of her testimony at Blytheville in the 
wreck of a bus in which she was riding. She stated that she had been unable to 
recover these receipts; that she had made an effort to recover the contents of the 
satchel through the bus company, but that she had never notified the insurance 
company of her loss or requested duplicate receipts. 

Mrs. N. O. Owen testified that she had seen the receipt for the premium of 
1929 but paid no attention to it; thought it was signed by Mr. Price at Little Rock, 
but could recall no particulars regarding the receipt. She explained that she could 
not see much without her glasses, but did not remember whether or not she had 
her glasses at the time; that her husband looked at the receipt. N. O. Owen, the 
husband of this witness, stated that while his sister-in-law, Mrs. Mendenhall, 
was visiting at his home at Palatka, Clay county, a letter addressed to Ora D. 
Mendenhall, Palatka, Ark., was received and at Mrs. Mendenhall’s direction was 
opened by him; that it was from the appellant company’s office in Little Rock and 
contained a receipt for the premium due in 1929; that he read this receipt for 
Mrs. Mendenhall because she was unable to read it herself and requested him to 
do so; that she could sign her name but could not read a letter. When he had 
read the letter, he stated to Mrs. Mendenhall what it was and from whom it was 
and gave it to her, and he put it in her hand satchel. Witness saw another 
premium receipt at that time in Mrs. Mendenhall’s possession—it was either for 
1927 or 1928. At that time Mendenhall was thought to be at work in Illinois. 

The appellant introduced William H. Emerson as a witness, who testified that 
he was the supervisor of the insurance department of the appellant company at its 
home office in Cincinnati, Ohio; that he had general supervision of different forms 
of work, including policy loans, matured policies, cancellation of policies 
that had been borrowed upon, and the cancellation of policies for various causes 
including the nonpayment of premiums. He stated that he had worked in the 
department of which he was then the supervisor for fifteen or twenty years and 
was familiar with the manner in which the records were kept in the regular course 
of business, the method of handling the premiums, and had supervision of the 
records pertaining to his division and knowledge of the premium records, particu- 
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larly those of this case; that there were a large number of clerks in the office and 
that the general records were kept by twenty or twenty-five people; that the entries 
were made from reports which came into the office from the different agents of 
the company and that because of the vast volume of business done by the com- 
pany the use of ledgers had been discontinued and the records kept on what was 
known as “the card system,” which system is the modern way large corporations 
keep their books; that when a policy was issued a card was made out, and there- 
after all transactions relative to that particular policy was entered thereon showing 
the payments of premiums. Likewise, a record of all premium notes given in 
payment of premiums were entered upon these cards. The entries on these cards 
were made by different clerks who posted the records, and any one of a dozen 
or more of the clerks might have made entries in any one year and on any one 
card, and while he did not have a personal knowledge of each entry, he knew that 
the records about which he testified were true, as he had examined the original 
records and was present at the time photostatic copies were made of the records 
which were kept in the ordinary course of business by the insurance company. The 
witness explained in detail the method of the handling of the business relating to 
dealings with any given policy of insurance and that with reference to the policy 
in question. It was a rule of the company to transmit to its general agents the 
notices of premiums due and the receipts to evidence the payments thereof, the 
receipts to be countersigned by the general agent and delivered to the policy holder 
upon payment of the premium. Following this custom the witness testified that 
the notice of the premium due and the receipt to evidence its payment were in apt 
time transmitted by mail to C. G. Price, the general agent of the company at Little 
Rock, Ark., whose duty it was, if the premium was not paid, to return the receipt 
with an explanation as to why it was not paid. Witness stated that the receipt 
for the premium due April 20, 1928, was returned to the home office showing the 
premium for that year unpaid; that thereupon the value of the policy was ascer- 
tained by the actuary, the loans that had been made by the assured with accrued 
interest deducted therefrom, and the balance applied under the terms of the policy 
to a continuation of the policy, or “extended insurance,” which was ascertained to 
be thirteen days; that with the thirty days of grace the policy carried until May 
3, 1928, at which time it had no further value and was canceled, the dividend then 
due being disposed of as heretofore stated. 


The receipt returned for the premium of 1928 was introduced in evidence by the 
witness and marked “Exhibit A” to his testimony. This receipt showed the address 
of the assured to be “Ora D. Mendenhall, care of Will Mendenhall, Rosehill, 
Illinois,” and written with ink upon it, “Grace to May 20, 1928,” and stamped, 
“From premium account by Canc. to May 8, 1928.” The check drawn for the 
dividend heretofore mentioned was introduced as Exhibit B. A photostatic copy 
of the premium card and copies of certain letters were offered in evidence by the 
witness, the introduction of which the court refused to permit. To the action of 
the court timely objection was made and exceptions duly saved. These will be 
referred to again in the opinion. 

_The testimony of Emerson and the offer of the aforesaid letters, photostatic 
copies, receipts, et cetera, was all the testimony offered by the defendant. The 
court submitted the case to the jury on the question as to whether or not the pre- 
mium for the year 1928 had been paid. There was a verdict for the plaintiff for the 
face value of the policy, for which judgment was accordingly rendered in favor of 
the appellee bank and the plaintiff, with a 12 per cent. penalty, and the attorney’s 
fee was fixed at $500. The appellant, in apt time, filed its motion for a new trial 
assigning as error the refusal of the court to direct a verdict for it as prayed and, 
among other things, the ruling of the court in excluding the aforesaid exhibits to 
the testimony of Emerson, paragraphs 7 to 15, both inclusive, of its said motion for 
a new trial, and the giving of instruction No. 3 on the court’s own motion. This 
instruction is as follows: “Of course, in deciding this question (the payment of 
the 1928 premium) you will consider only testimony that has been permitted as 
competent here to go to the jury. You are again told that the testimony you have 
heard about the records of this company from their agent is excluded from your 
consideration because it is incompetent and you owe it to the litigants to this law- 
suit not to consider that testimony. You ought to treat it just as if you had never 





1110 The Insurance Law Journal, Vol. 76 [June, 1931 


heard it at all and the court will take it for granted you will follow his direction 
on that point.” 

The appellant likewise assigned as error the action of the court in fixing the 
attorney’s fee at $500 “without inquiry or the taking of any evidence as to what 
would be a reasonable fee and without notice to the defendant’s counsel, thus 
giving no opportunity for objection and exception by the defendant, which fee is 
unreasonable and excessive and operates as an added and unwarranted penalty 
against the defendant.” 

Hunter and Hunter, of Piggott, and D. K. Hawthorne, of Little Rock, for 
appellant. 

Oliver and Oliver and E. L. Holloway, all of Corning, for appellees. 

Butler, J. (after stating the facts). 


[1, 2] 1. The original premium card was the best evidence and there was no 
proper foundation laid for the introduction of a copy. It had no entries relat- 
ing to any other policy or to any other business transaction; it was not affixed 
to any other record, but was a separate card which could be easily taken from 
the appellant’s files and conveniently brought into the court, and no reason is 
given why this was not done. The court correctly held the photostatic copy 
inadmissible. That it was a photograph, and less liable to imperfectly depict the 
original than a copy transcribed ordinarily would, does not alter the general rule. 
10 R. C. L. p. 910, § 65. One of the copies offered in evidence was of a letter 
written from the office of the general agent for Arkansas at Little Rock to the 
assured and appellee bank, mailed to the latter, and explaining the check for 
$10.52 inclosed. This letter advised that the policy had been canceled for failure 
to pay the premium due April 20, 1928, and that under the terms of the policy 
the earned dividend at the time of the cancellation was to be paid in cash to the 
assured, and, if the addressees did not want to continue the policy, to indorse 
and collect the check. The fact that the check was later indorsed by, and its 
proceeds paid to, the drawees made this letter highly important, but the copy 
was not identified. The witness only knew that a paper was in the files of ap- 
pellant company in Cincinnati which purported to be a copy of a letter written 
by the state agent to the assured and the appellee bank; that agent was in Little 
Rock and there was no reason given why he had not been called upon to identify 
it. Also, there was no proof offered that the adversary party had been called 
upon to produce the original and had refused or failed to do so, or that the copy 
offered was a “carbon copy” of the original. 


Another copy offered was of a letter written by appellant company’s secre- 
tary, addressed to the assured at Rose Hill, Ill., advising of the cancellation of 
the policy. Copies of other letters material to the defense of the appellant were 
offered and refused. All of these as to identification and notice to the adversary 
for production are on’ the same footing as that first discussed. ‘Therefore the 
court properly refused to permit their introduction, as identification and notice 
for the production of the originals were necessary to authorize the introduction 
of the copies. Jones vy. Robinson, 11 Ark. 504, 54 Am.- Dec. 212; Heard v. 
Farmers’ Bank, 174 Ark. 194, 295 S. W. 38. 


[3] 2. There were, however, two original documents taken from. the files of 
the company and offered in evidence which were relevant to the issue and which 
were properly identified: The receipt for the premium of April 20, 1928, sent 
to the state agent for delivery to the assured on payment of the premium which 
was returned with the advice that the premium had not been paid, and the check 
for the dividend due on April 20, 1928, payable to the assured upon cancellation 
of the policy. These were competent and admissible under the showing made. 

The witness Emerson testified that he had no supervision of the collection 
of premiums, but that the duty of issuing the receipts appertained. to the depart- 
ment over which he had supervision and that he supervised the entries relating 
to the cancellation of policies; that the receipt was issued and sent to the mail- 
ing room by his direction and he had knowledge of its return. He likewise, 
testified that the dividend check was issued by his direction and that he was 
able to identify both the returned receipt and the paid check. This evidence 
was admitted by the court, but at the close of the testimony, after submitting 
the issue to the jury, the court on its own motion gave instruction No. 3. It 
will be noted that this instruction did not paint out any particular testimony 
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relating to the tecords of the company which the jury was told was incompetent, 
nor by any saving clause exclude any of Emerson’s testimony from its inhibition, 
but in ‘broad terms told the jury that: “The testimony you ‘have heard about the 
records of the Company from their agent is excluded from your’ consideration 
because it is incompetent and you owe it to the litigants to -this lawsuit not to 
consider that testimony. You ought to treat it as if you had never heard it.” 
This sweeping declaration, whether intended or not to include thé original re- 
ceipt and canceled check and the testimony of the witness relating ‘to them, 
might, and ‘perhaps did, have that meaning to the jury.’ This was error and 
prejudicial to the rights of appellant. 

3. Counsel for the appellant earnestly insist that the»vetdict of the jury is 
unsupported by any substantial evidence, and urge that the court erred in’ not 
directing’a -verdict in its favor and ask for a dismissal of the case here. In 
support of its contention its points out certain circumstances in connection with 
the testimony of the witnesses for appellee, which it insists makes that testimony 
run counter to human experience and common observation and in the very nature 
of things. that it cannot be true. As this case must be reversed for the error 
above indicated, we: deem it unnecessary to allude to the circumstances which it 
is claimed: refute ‘and: make incredible appellee’s testimony, or to comment upon 
the weight and sufficiency of the evidence considered in connection with attend- 
ant proven facts, as there may be additional evidence adduced by both the 
litigants in another trial. 

[4, 5] 4. The court erred in fixing the amount of attorney’s fee without a 
hearing given on'the motion for'same and without hearing evidence tending to 
establish) the proper amount. The judgment in its entirety would not have been re- 
versed for this error alone, but only as to the attorney’s fee. 

For the error of the court below in its charge to the jury, the judgment is 
reversed, and the cause remanded for a new trial. 

Kirby, J., dissents. 


AMERICAN BENEFIT LIFE INS. CO. v. ARMSTRONG. No. 122. 
Supreme Court of Arkansas. Feb. 2, 1931. 
34 Southwestern Reporter (2d) 1082. 

1. INSURANCE. 

Where life insurer’s agent makes out application incorrectly, notwithstand- 
ing applicant has stated all facts correctly, errors are chargeable to insurer. 

(For other cases, see Insurance, Dec. Dig, § 379[4].) 
2. INSURANCE. 

Where beneficiary making application for life policy and paying premium 
thereon does not have authority from insured to make application, policy is void. 

(For other cases, see Insurance, Dec. Dig. § 111.) 
3. INSURANCE. 

Beneficiary obtaining policy on life of another through false representations 
could not recover on ground that insured was not party to deception. 

(For other cases, see Insurance, Dec. Dig. § 262.) 


Appeal from Circuit Court, Crittenden County;,W. W. Bandy, Judge. 

Action by Irenner Armstrong against the American Benefit Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed, and remanded for new trial. 

Frank Berry, of Marion, for appellant. 

W. B. Scott, of Marion, for appellee. 

SMirTH, J. 

Irenner Armstrong made application to a soliciting agent of the appellant 
insurance association for a policy of insurance, in which she was named as bene- 
ficiary, upon the life of Katie Young, her mother. The policy issued, and insured 
died, and liability under the policy was denied upon the ground that the issuance 
of the policy had been procured by the false answers of the applicant for the in- 
surance concerning the health of her mother. The falsity of certain answers is 
admitted, but the applicant testified that her answers to all questions asked her 
were truthful, and that the answers as written were not read to her, and that 
she did not réad them, as she was unable to read, and that, while her name was 
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signed to the application, she had only “touched the pen,” as she was unable 
write. 

[1] The issue thus presented was submitted to the jury under instructions 
conforming to the law as announced in the case of Mutual Aid Union v. Black- 
nall, 129 Ark. 450, 196 S. W. 792, to the effect that, where the agent of the in- 
surer makes out the application incorrectly, notwithstanding the applicant has 
stated all the facts correctly, the errors will be chargeable to the insurer and not 
to the insured. 

But the court also gave, over the objection and exception of the defendant 
insurance association, an instruction reading as follows: “There is some proof 
here, gentlemen of the jury, that this application was never shown to the insured, 
Katie Young, at all. You are told, that the agent has a right, if he wanted to, 
not to take the application to the insured at all, although his company may have 
required him to do that thing. Nevertheless, if he failed to do it, and sent it in 
as if he had shown it to the insured, that would be a deception on his part of his 
own company, and the company couldn’t come here now and complain of it. 
They would be bound by the action of the agent, and if you find from the proof 
in this case that the application was never presented to the insured at all, and 
that she never answered any question in the application, and none was ever asked 
her at all, then there could be no false answers on her part, and, consequently, 
there could be no fraud. The agent may have disobeyed instructions he had 
from his principal insurance company, but nevertheless he was agent of the 
company and the company would be bound by his conduct, and his failure to 
give it to the insurance company could not be used against her for the simple 
reason she never was called upon to act in regard to the application in any way 
whatever.” 

This instruction virtually directed a verdict for the plaintiff, as it was undis- 
puted that the application was made by the plaintiff beneficiary and ostensibly 
signed by her, and not the insured, and that the insured herself did not make 
the application, and made none of the answers alleged to be false, and the in- 
struction says, if this is true, there could be no fraud. 

[2] It must be remembered that the plaintiff beneficiary made the application 
for this policy, and paid the premium thereon, and that, it was issued upon her 
application. If she had no authority to make this application, the policy would 
be void on that account. This is a very elementary principle, not only in the 
law of insurance, but in the law of agency generally, and, if she had this author- 
ity, it would be immaterial that her principal, the insured, “never was called upon 
to act in regard to the application in any way whatever,” for the reason that the 
principal had acted through her agent. 


[3] It is not the law that one, even though a daughter, may apply for insurance 
upon the life of another, her mother, and make false answers and obtain the 
insurance, whereas, if truthful answers had been given, the policy would not have 


been issued, and still recover upon the policy so obtained because the mother, 
the insured, was not a party to the deception. 


We must therefore hold the instruction to be erroneous, and, for the error 
indicated, the judgment will be reversed, and the cause remanded for a new trial. 


NEW YORK LIFE INS. CO. v. McGEE. No. 141. 
Supreme Court of Arkansas. Feb. 9, 1931. 


25 Southwestern Reporter (2d) 92. 
lo TRIAL. 
Filing of defendant’s motion to transfer suit on life policy to equity after 
issue joined and jury impaneled held discretionary. 

In suit under total and permanent disability provisions of life policy, 
after both sides had announced ready for trial and while jury was being 
impaneled, defendant insurer filed so-called amendment to answer which 
was in effect motion to bring in another party defendant and to transfer 
case to equity for determination of insurer’s right to cancellation of policy. 
(For other cases, see Trial, Dec. Dig. § 11[2].) 
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2. TRIAL. 
Insurer sued on life policy, though secking cancellation for fraud, held not 
entitled to have case transferred to equity; equity jurisdiction not being exclusive. 

(For other cases, see Trial, Dec. Dig. § 11[2].) 

Appeal from Circuit Court, Lee County; W. D. Davenport, Judge. 

Suit by George McGee against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Mann & McCulloch, of Marianna, and Rose, Hemingway, Cantrell & Lough- 
borough, of Little Rock, for appellant. 

Smith & Fitzsimmons, of Marianna, for appellee. 

McHaney, J. 

Appellee held a policy of life insurance in appellant company, one clause of 
which insured him to the extent of $50 per month against total and_ permanent 
disability. He became totally and permanently disabled, demanded payment for 
three months (proofs being made), which was refused, and this suit followed to 
collect $150 for the three months’ disability. Appellant defended on the ground 
that false and fraudulent answers were made to questions in his application for 
insurance concerning the physicians he had consulted, the diseases with which 
he had been afflicted, and the condition of his health. The answer was filed 
April 7, 1930, and the case continued and set down for trial at a special term of 
court for May 12, 1930, at appellant’s request. On said latter date, after both 
sides had announced ready for trial and while the jury was being impaneled, 
counsel for appellant filed what they called an ‘amendment to answer, motion 
to make Cleo B. McGee a party defendant and to transfer to equity,” in which it 
was alleged that by reason of the matters set out in its answer, the policy sued on 
is void, that it was entitled to have same canceled, and that it had no adequate 
remedy at law; that Cleo B. McGee is named beneficiary in the policy, claims 
an interest therein, and should be made a party defendant. It prayed that she 
be made a party, that the cause be transferred to equity, the policy canceled and 
surrendered to it. The court overruled said motion. The 
trial, resulting in a verdict and judgment for appellee. 

[1, 2] The only question presented for our determination is the alleged error 
of the court in refusing to transfer the cause to equity. We think the trial court 
correctly overruled the motion. It was in the direction of the court to permit 
it to be filed, coming as it did, after issue joined and the case postponed and 
set specially at appellant’s request, and after it had announced ready for trial and 
the jury being struck. Therefore, no error was committed in overruling its 
motion under these circumstances even though it might, under other circum- 
stances, have been meritorious. Overlooking, however, the tardiness of its pre- 
sentation, we are of the opinion that appellant had a complete and adequate 
remedy at law, and that the case is ruled by the decision of this court in Bassett 
v. Mutual Benefit, Health & Accident Ass'n, 178 Ark. 906, 12 S. W. (2d) 893, 894, 
where we held that, conceding, but not deciding, the chancery court had jurisdic- 
tion, upon allegations of fraud in its procurement, to cancel the policy after the 
death of the insured, “it must also be said that the jurisdiction to grant relief by 
cancellation, was not exclusive, as the circuit court, upon proof of fraud invalidat- 
ing the policy, could, by refusing to permit a recovery on the policy, have granted, 
in effect, the same relief. The circuit court certainly had jurisdiction to deter- 
mine whether the policy was void, for the reason that its reinstatement had been 
procured by fraud, and its jurisdiction was first invoked, and for this reason, 
if for no other, the cause should have been retransferred to the circuit court.” 
See also cases cited in that case. So here, the circuit court, whose jurisdiction 
was first invoked, where issue was joined without objection, had jurisdiction to 
determine the question of fraudulent procurement of the policy, and, conceding 
without deciding that chancery had jurisdiction after liability had accrued under 


the policy, such jurisdiction was not exclusive. 
Affirmed. 


































cause proceeded to 
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BAGNALL v. TRAVELERS’ INS. CO. OF HARTFORD, CONN. Civ. 
District Court of Appeal, First District, Division 2, California. Feb. 13, 1931, 
296 Pacific Reporter 106. 

1. INSURANCE. 
Under disability provisions, insured held entitled to recovery for total dis- 
ability which might have, but did not, become permanent. 


Policies involved provided that on due proof: that insured has become 
wholly disabled and will be wholly prevented for life from engaging in 
any occupation for profit, insurer will pay specified disability; and that 
pending due proof that existing total disability will be permanent, when 
insured has been wholly disabled for three months or more, insurer will 
pay disability during continuance of such disability. The word “pending” 
usually means while awaiting, and the word “due” means adequate or 
sufficient. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

Appeal from Superior Court, Los Angeles County; J. O. Moncur, Judge. 

Action by Chester Gilbert Bagnall against the Travelers’ Insurance Company 
of Hartford, Conn. Judgment for plaintiff, and defendant appeals. 

Affirmed 

O’Melveny, Tuller & Myers and J. R. Girling, all of Los Angeles, for appellant. 

F. Britton McConnell, of Los Angeles, for respondent. 

SPENCE, J. 

Plaintiff sought to recover the benefits to which he claimed to be entitled 
under the disability provisions of three life insurance_ policies. Upon a trial by 
the court sitting without a jury, judgment was entered in favor of plaintiff, from 
which judgment defendant appeals. 

On July 19, 1926, plaintiff became totally disabled as the result of a disease 
known as hyper-thyroidism and remained so totally disabled from that date until 
February 14, 1927. Plaintiff returned to work on February 15 and was not totally 
disabled thereafter. The court found that “plaintiff became wholly disabled by a 
disease and was prevented thereby from ‘engaging in any occupation or employ- 
ment for wages or profit for a period of more than three consecutive months, to- 
wit, from July 19, 1926, to February 14, 1927 * * *”; that “said disease was of 
such a nature that such total disability might have been and was likely to have 
been permanent and have continued for life’; that “during said period, due proof 
of a.claim under said policies that such disability would be permanent and continue 
for life, was pending.” ‘Thereupon the court awarded plaintiff disability benefits 
under the policies covering the period from July 19, 1926, to February 14, 1927. 

{1] The main question presented on this appeal involves the construction of 
the disability provisions of the policies. Appellant contends that recovery under 
the policies depends upon due proof of a disability which is both total and 
permanent. 

The disability provisions of the three policies were the same, and the follow- 
ing paragraphs contained in all three of the policies will be numbered to facilitate 
reference thereto. 

“Upon due proof that * * * the insured has become wholly disabled by 
bodily injuries or disease and will be continuously and wholly prevented thereby for 
life from engaging in any occupation or employment for wage or profit, the com- 
pany will waive the payment of any premiums which may fall due on this contract 
during such disability and will pay from the commencement of such disability and 
ees its continuance the disability income stated on the first page of this contract. 

a 

“Independently of all causes the company will consider as permanent total 

disability the entire and irrecoverable loss of the sight of both eyes, or of use of 
both hands or of both feet, or of one hand and one foot. 

“Pending due proof of a claim hereunder in behalf of the insured that an 
existing total disability will be permanent and continue for life, when it shall 

appear that the insured has been wholly disabled by bodily injuries or disease 
and has been prevented thereby from engaging in any occupation or employment 
for wage or profit for a period of not less than three consecutive months, the 
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company will grant the aforesaid benefits from the commencement of such dis- 
1 
i 


ility and during its continuance.” 


( 
ab 


We find no merit in appellant’s contention that the insured was not entitled to 
the benefits of the policies in the absence of due proof that the disability was both 
total and permanent. The authorities in other jurisdictions construing somewhat 
similar policies are not harmonious. Penn. Mutual Life Insurance Co. v. Milton, 
160 Ga. 168, 127 S. E. 140, 40 A. L. R. 1382; Wenstrom v. Aétna Life Insurance 
Co., 55 N. D. 647, 215 N. W. 93, 54 A. L. R. 289; Shipp v. Metropolitan Life 
Insurance Co., 146 Miss. 18, 111 So. 453; Hawkins v. John Hancock Mutual Life 
Insurance Co., 205 Iowa, 760, 2t8 N. W. 313; Ginell v. Prudential Insurance Co., 


“ 


237 N. Y. 554, 143 N. E. 740, reversing 205 App. Div. 494, 200 N. Y. S. 261. But 
in none of the policies involved in the cases cited were provisions to be found 
similar to those contained in the above paragraph 3. We may assume that in the 
absence of paragraph 3 recovery by the insured would depend in all cases, except 
those specifically mentioned in paragraph 2, “upon due proof” that the insured 
had become totally and permanently disabled, but in the nature of things the 
difficulty of making due proof that a total disability is permanent is at once ap- 
parent. Injuries or diseases, including hyper-thyroidism, tuberculosis, and others, 
may totally disable a person for a long period of time. The person so injured or 
afflicted may be totally disabled for life or on the other hand skillful care and 
treatment over a period of time may demonstrate that he has made a complete or 
practically complete recovery resulting only in a partial disability if any. In 
many cases time alone will determine whether the total disability was in fact per- 
manent or temporary. Until the necessary time has elapsed in a given case, the 
making of due proof that the total disability is permanent is practically impossible. 

As we view the policies, the difficulty of making such nroof of the permanency 

the total disability is recognized and paragraph 3 is added to cover the numer- 
ous cases in which a total disability exists for more than three months with a 
possibility that such total disability will continue indefinitely. The first words of 
paragraph 3 are, “Pending due proof of a claim. * * *”’ None of the words em- 
ployed in this phrase are defined in the policies. It should be further noted that 
the policies are silent regarding the type of notice, claim, or due proof that is re- 
quired. In modern usage, the word “pending” more frequently has the sense of 
“while awaiting” and the word “due” means “adequate; sufficient.” Webster’s 
New International Dictionary. Without resorting to a liberal construction but 
merely giving to these words their ordinary meaning, we construe paragraph 3 to 
mean that while awaiting adequate and sufficient proof of a claim that an existing 
tetal disability lasting for at least three months will be permanent, the company 
will grant the benefits during the continuance of such total disability. As so con- 
strued, the insured was not only entitled to the disability benefits under the policy 
upon “due proof” as provided in paragraph 1, but was also entitled to the benefits 
while awaiting “due proof” of his ciaim under the circumstances set forth in 
paragraph 3. Where, as found by the court in the present case, there is a total 
disability exceeding three months occasioned bv a disease which is of such a nature 
that it may result in permanent total disability and a claim that such total dis- 
ability will be permanent is pending and awaiting adequate and sufficient proof of 
such permanency, the insured is clearly entitled under paragraph 3 to the dis- 
ability benefits of the policy during the continuance of the total disability. 

[2] The findings made by the trial court find adequate support in the evi- 
dence and admissions made by the pleadings and no direct attack is made upon any 
of said findings. Appellant in its briefs lays great stress on the fact that respondent 
admittted on the trial that he was not totally-disabled on February 16, 1927, at which 
time he filed with the company a statement on the company’s form entitled 
“Claimant’s Statement—Permanent Total Disability Claim,” in which statement he 
said “only recently recovery of my condition was assured me.” If we understand 
appellant’s contention, it claims, first, that such testimony and statement affirmatively 
how that the total disability was not in fact permanent, and, second, that such 
testimony and statement further show that respondent’s total disability had ter- 

i was filed. We find no merit in 
the first point that the total disability was not in fact permanent for the reasons 
hereinabove stated. We believe that the second point is likewise without merit 
owing to the answer in which appellant “admits that on or about October 19, 1926, 
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plaintiff gave an alleged notice to defendant that he, the plaintiff, claimed to be 
wholly disabled by a disease of such a nature that such total disability might be 
permanent and continue for life and was then, and for more than three consecutive 
months immediately preceding had been, prevented by such alleged disability from 
engaging in any occupation or employment for wage or profit.” Conceding without 
deciding that under paragraph 3 of the policies the assured must give notice of a 
claim during the existence of the total disability and before its termination, the 
admission by appellant that respondent gave notice of such claim on October 19, 
1926, is sufficient; no particular form of claim or notice of claim being required 
by the terms of the policy. 

[3,4] Two further points are urged by appellant. Error is claimed in the 
admission of certain oral and documentary evidence relating to two health policies 
which the respondent carried with the appellant company, which policies covered 
total disability without regard to its permanency. By its answer appellant had 
denied that respondent’s disability was either total or permanent. The admission 
of the evidence relating to the health policies was not error, as it was offered and 
admitted solely on the issue of whether the disability was total and as an ad- 
mission of the appellant by the payment of the benefits under the health policies 
that respondent’s disability was total. The other point raised relates to alleged 
error in admitting evidence of conversations with appellant’s agent relating to the 
coverage of the policies at the time of their purchase. If any error existed in 
the admission of this testimony, it was not prejudical. Under the wording of para- 
graph 3 of the policies, construed without resort to parol evidence, respondent was 
entitled to recover. 

The judgment is affirmed. 

We concur: Nourse, P. J.; Sturtevant, Je 


BURR v. WESTERN §& STATES LIF LIFE INS. CO. Sac. 4473. 
Supreme Court of California. Feb. 24, 1931. 
296 Pacific Reporter 273. 
5. INSURANCE. 


Court must avoid putting unnatural construction on insurance policy. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
6. INSURANCE. 

Action against domestic insurance corporation to recover disability benefits 
held not maintainable in county of insured’s residence, where contract was made 
and disability occurred elsewhere, and home office of company located elsewhere 
was designated as place of payment in case of insured’s death (Const. art. 
12, § 16). 

Const. art. 12, § 16, provides that a corporation may be sued in the 
county “where the contract is made or is to be performed, or where the 
obligation or liability arises or the breach occurs; or in the county where 
the principal place of business of such corporation is situated.” The in- 
surance company’s breach of contract to pay the disability benefits oc- 
curred at the place where payment was agreed to be made. However the 
rider of the policy providing for permanent disability failed to state the 
place of payment of the benefits, and the only place of payment desig- 
nated in the contract was the designation of the home office for payment 
in case of death. 


(For other cases, see Insurance, Dec. Dig. § 618.) 

Shenk and Curtis, JJ., dissenting. 

In Bank. 

Appeal from Superior Court, Mendocino County; H. L. Preston, Judge. 
Action by Leslie Lee Burr against the Western States Life Insurance Com- 


pany. From an order denying defendant’s motion for a change of the place of 
trial, defendant appeals. 


Reversed. 


For opinion of District Court of Appeal herewith adopted, see 288 P. 444. 


M. H. Iverson, of Ukiah, and Thomas G. Crothers, of San Francisco, for ap- 
pellant. 


Hale McCowen, Jr., of Ukiah, for respondent. 
PER CuRIAM. 
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A hearing was granted in this court after decision (288 P. 444) by the Dis- 
trict Court of Appeal, Third Appellate District, per Mr. Presiding Justice Finch, 
in order to examine more fully the single question presented by the record. 
Upon such examination we are satisfied with the majority opinion of the District 
Court of Appeal, and hereby adopt it as the opinion of this court. It reads as 
follows: 

This is an appeal from an order denying defendant’s motion for a change of 
the place of trial from Mendocino county to the city and county of San Fran- 
cisco. 

In June, 1919, the plaintiff “at the town of Wailuku, in the island of Maui, 
territory of Hawaii, and while he was then a resident of said island of Maui, 
made and executed his two certain applications in writing, * * * each applying 
to defendant for a policy of life insurance upon the life of plaintiff in the sum 
of $5,000, and said applications were duly forwarded to defendant at its home of- 
fice in the city and county of San Francisco, State of California. * * * There- 
upon and in compliance with and in pursuance of said applications, defendant, in 
said city and county of San Francisco, made and executed the policies of life 
insurance forming the subject matter of the above entitled action. * * * There- 
upon said policies were forwarded to said plaintiff at Wailuku, in said territory 
of Hawaii.” The policies and the riders attached thereto and made a part there- 
of are identical in language except as to the policy numbers thereof, and each 
of said policies, in so far as material on this appeal, reads as follows: 

“Western States Life Insurance Company, hereinafter known as the com- 
pany, agrees to pay $5,000 * * * at the home office of the company, in San Fran- 
cisco, California, as follows: 

“To Olive B. Burr, wife of the insured, * * * immediately upon receipt of 
due proof of the death, during the continuance of this policy, of Leslie Lee Burr 
of Wailuku, Island of Maui, Territory of Hawaii. * * * 

“In witness whereof, Western States Life Insurance Company has caused 
this policy to be signed by its president and secretary, or assistant secretary, at 
the home office of the company at San Francisco, California, this thirtieth day 
of June, 1919.” 

There was attached to each policy, at the time it was executed, and made a 
part thereof, a rider containing the following: 

“Upon receipt of due proof * * * that the death of the insured occurred 
disabled by bodily injury or disease so that he is and will be presumably, thereby 
permanently and continuously prevented from engaging in any occupation, or 
performing any work, whatsoever for remuneration or profit, * * * then * * * 
one year after the anniversary of the policy next succeeding the receipt of such 
proof, the company will pay the insured the sum of $500, and a like sum on each 
anniversary thereafter during the lifetime and continued disability of the in- 
sured. * * * 

“Upon receipt of due proof * * * that the death of the insure occurred 
before the policy anniversary nearest his sixtieth birthday as the result, directly 
and independently of all other causes, of bodily injury effected solely through 
external, violent and accidental means, and that such death occurred within sixty 
days after sustaining such injury, the company will pay instead of the face 
amount of this policy, double that amount, making $10,000 provided no dis- 
ability benefit has been allowed under the policy. * * * 

“Upon due proof * * * during the life of the insured, that the death of the 
beneficiary occurred before attaining age sivty * * * as the result directly and 
independently of all other causes, of bodily injury effected solely through exter- 
nal, violent and accidental means while traveling as a passenger on a street car, 
railway train, steamship, licensed for regular transportation of passengers, or 
other public conveyance, operated by a common carrier, * * * the company will 
pay the insured the sum of $2,500.” 

After the execution of the policies, “On or about the 14th day of October, 
1922, and while plaintiff was a resident of the county of San Diego, State of 
California, and being at that time in said county of San Diego, said plaintiff for- 
warded and furnished to defendant at its home office in the city and county of 
San Francisco, proofs that he was then totally and permanently disabled, in 
accordance with the total and permanent disability provisions of said policies. 
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Thereupon, defendant approved and allowed the claim of said plaintiff for dis- 
ability benefits, * * * and thereafter and on the 26th day of December, 1922, the 
defendant, at its home office in said city and county of San Francisco, attached 
to each of said policies a total and permanent disability endorsement allowing 
and approving said disability benefits,’ reading as follows: 
“Total and Permanent Disability Endorsement 
“Attached to and made a part of Policy No. 30334. 

“The insured under this policy, No. 30334, having become totally and perman- 
ently disabled in accordance with the total and permanent disability provision of 
said Policy, and proof of such total and permanent disability having been 
approved October 14th, 1922, by Western States Life Insurance Company, the 
said Company agrees, subject to all the terms and conditions contained in the 
Policy, to waive payment of the premiums which may become due thereunder 
on and after June 30th, 1923, and to pay an annual income of $500 during the 
lifetime of the insured, without reduction in the amount of insurance, first pay- 
ment to be made on June 30th, 1924. 

“Western States Life Insurance Company 
“Barrett A. Coates, 
“Assistant Secretary & Actuary. 
“San Francisco, Calif... December 26th, 1922.” 

The defendant made all the payments provided for by said allowance up to and 
including that of June 30, 1928, but refused to make any further payments. 
This action was brought to recover the payment falling due on June 30, 1929, 

The defendant is a corporation organized under the laws of the state of Cali- 
fornia and at all times material to the issues of this case its residence and prin- 
cipal place of business has been in the city and county of San Francisco, and it 
has had no place of business in Mendocino county. The plaintiff was, at the 
time the action was commenced, and for more than two years prior thereto had 
been continuously, a resident of Mendocino county. Article 12, § 16, of the 
Constitution reads as follows: “A corporation or association may be sued in the 
county where the contract is made or is to be performed, or where the obliga- 
tion or liability arises or the breach occurs; or in the county where the principal 
place of business of such corporation is situated, subject to the power of the court 
to change the place of trial as in other cases.” 

It is apparent that the only theory upon which the order can be affirmed, if 
at all, is that the contract of insurance was to be performed in Mendocino county. 


[1] “In a suit upon the contract of a corporation, where no place of perfor- 
mance is expressly stipulated, it ought to be held performable in the place 
where the circumstances, viewed in the light of pertinent code provisions, indicate 
that the parties expected or intended it to be performed.” Bank of Yolo v. 
Sperry Flour Co., 141 Cal. 314, 316, 74 P. 855, 65 L. R. A. 90. 

“A contract must be so interpreted as to give effect to the mutual intention 
of the parties as it existed at the time of contracting, so far as the same is 
ascertainable and lawful.” Civ. Code, § 1636. “When a contract is reduced to 
writing, the intention of the parties is to be ascertained from the writing alone, 
if possible; subject, however, to the other provisions of this title.” Civ. Code, 
§ 1639. In this case there is nothing whatever except the writing from which 
to ascertain the intention of the parties. “The whole of a contract is to be 
taken together, so as to give effect to every .part, if reasonably practicable, each 
clause helping to interpret the other.” Civ. Code, § 1641. “The words of a 
contract are to be understood in their ordinary and popular sense, rather than 
according to their strict legal meaning.” Civ. Code, § 1644. “Stipulations which 
are necessary to make a contract reasonable, or conformable to usage, are implied, 
in respect to matters concerning which the contract manifests no contrary intention.” 
Civ. Code, § 1655. 

[2] No authorities need be cited to show that the riders attached to the con- 
tracts are parts thereof and are to be construed to the same effect as if they were 
set forth in the bodies of the contracts as clauses thereof. Each contract has for 
its object one general purpose, the payment of benefits, which are divided into four 
classes: (1) $5,000, upon the death of the insured when not caused by violence; (2) 
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$500 a year upon his becoming totally disabled; (3) $10,000 upon his death by 
violence; (4) $2,500 upon the death by violence of the insured’s wife. 

The contract expressly provides that payments of the first class shall be made 
“at the home office of the company, in San Francisco, California.” The contract 
is silent as to the place at which the other payments are to be made. It was prob- 
ably deemed unnecessary to state expressly where the other payments, if any should 
become due, are to be made, the natural inference being that they are to be made 
at the same place as the first, in the absence of any contrary intention appearing 
from the terms of the contract. It would be a strained construction of the contract 
to hold that, after expressly making the first of these benefits payable in San 
Francisco, the parties intended to make the other benefits payable elsewhere, there 
being nothing whatever in the contract to indicate such intention. For instance, 
the parties having expressly made the single death payable in San Francisco, it 
does not seem possible that they could have understood that payment of the double 
death benefit is to be made at some other place. The terms of the contract are to 
be understood in their ordinary and popular sense and as a man of average intelli- 
gence and experience would understand them. ‘Each clause is to be considered with 
reference to every other clause upon which it has any bearing, and all the clauses 
and provisions are to be construed together as the unified medium whereby the 
intent of the parties to the instrument is to be reached.” Jones v. Van Nuys, 161 Cal. 
158, 165, 118 P. 541, 544. “Each clause of the contract is to be looked to for light 
in interpreting the others.” Estate of Winslow, 121 Cal. 92, 94, 53 P. 362. 

[3-5] “The intention of the parties to a contract as to the place where payments 
are to be made usually appears by express provision, or by necessary inference in 
the contract itself. In cases where the intention does not thus appear, the general 
rule is that the debtor must seek his creditor to make payment of his indebtedness. 
* * * While it is a rule of general acceptation that a debtor must seek his creditor 
to pay his indebtedness, it is always open to the parties to show by the express 
terms of the contract, or by fair inference therefrom, that it was the intention 
of the parties to pay at a particular place or within a particular state or country.” 
6k. C. L. 902; 21 R. C. L. 15. “It is a fair deduction that a contract is to be 
entirely performed at the place where it was made and where it expressly provides 
that part of the performance (payments, for instance), shall be made.” 5 Cal. Jur. 
454; Hammond v. Ocean Shore Dev. Co., 22 Cal. App. 167, 170, 133 P. 978; Fitz- 
hugh v. University Realty Co., 46 Cal. App. 198, 201, 188 P. 1023. While uncer- 
tainties and ambiguities in insurance policies are to be resolved against the insurer, 
courts must avoid putting a strained and unnatural construction on the terms of a 
policy and thereby creating an uncertainty or ambiguity. No term of a contract is 
either uncertain or ambiguous if its meaning can be ascertained by fair inference 
from other terms thereof. There is no difficulty in so ascertaining the intention 
of the parties to this action as to the place of payment, and the court must give 
effect to that intention. 

As said by Chief Justice Waste in Ogburn v. Travelers’ Ins. Co. (Cal. Sup.) 276 
P. 1004, 1005: “In the interpretation of a written instrument the primary object 
is to ascertain and carry out the intention of the parties. thereto. * * * As to 
the hardships, advantages, or disadvantages which may result from such a con- 
struction, the courts have nothing to do. * * * The intention of the parties is, - 
of course, to be ascertained from a consideration of the*language employed by 
them and the subject-matter of the agreement. * * * A contract should be con- 
strued, however, as an entirety, the intention being gathered from the whole 
instrument, taking it by its four corners. * * **'We have not lost sight of the 
familiar rule requiring all uncertainties and ambiguities in a policy of insurance 
to be resolved against the insurer, who is presumed to have selected and incor- 
porated into the policy the language employed therein. That rule can only have 
application when the policy actually presents some uncertainty or ambiguity. In 
the absence thereof, the courts have no alternative but to give effect to the con- 
tract of insurance as executed by the parties.” 

[6] The defendant’s breach of contract, if any, occurred at the place where 
payment was agreed to be made. It may be conceded that, under the constitu- 
tional provision quoted, the action could have been maintained in the county of 
San Diego, that being the county in which the disability of the plaintiff occurred, 
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but the fact that the “obligation or liability’ arose in San Diego county does 
not give the plaintiff the right to prosecute the action in Mendocino county, 
“Where the action is brought in a county other than one of those mentioned 
in section 16 of article 12 of the Constitution, the corporation defendant is 
entitled to have the cause tried in the county of its principal place of business 
* * * and the change of venue granted because the action has not been brought 
in the proper county.” 7 Cal. Jur. 132. 

The order is reversed. 

I concur: R. L. Thompson, J. 

Shenk, J. 

I dissent. The main policy, which was an ordinary life policy, provided for 
the payment of $5,000 to the beneficiary at the company’s office in San Francisco, 
upon due proof of death. Attached to this policy was a rider providing for an 
annual payment of $500 “to the insured” upon due proof of total permanent dis- 
ability. In my opinion this was a separate and distinct contract of indemnity 
and no place of payment thereof was provided for therein. At least the ques- 
tion is left in doubt. The general rule is stated in 48 Corpus Juris, at pages 
592, 593, with an abundance of supporting authorities, as follows: “As a gen- 
eral rule, in the absence of any agreement or stipulation to the contrary, a debt 
is payable at the place where the creditor resides * * * or wherever else 
he may be found; and it is ordinarily the duty of the debtor to seek the 
creditor for the purpose of making payment, provided the creditor is within 
the state of his residence when the payment is due, unless otherwise pro- 
vided by the statute.” It is not otherwise provided by statute in this state. 
Moreover, section 1489 of the Civil Code specifically provides that in the 
absence of an express promise to the contrary an offer of performance may be 
made at the option of the debtor “1. At any place appointed by the creditor; 
or, 2. Wherever the person to whom the offer ought to be made can be found.” 
In this case the creditor elected to have the payment at his place of residence, known 
to the debtor, in Mendocino county. He could be found there and that was the ap- 
propriate place for tender of payment in order to discharge the obligation of the 
debtor. 24 Cal. Jur. p. 521. Having failed to make tender of payment at the credit- 
or’s place of residence, a breach of the debtor’s promise to pay occurred at that 
place, and under section 16 of article 12 of the Constitution the defendant could be 
sued at that place, no other place of payment being stipulated. See Bank of Yolo 
v. Sperry Flour Co., 141 Cal. 314, 74 P. 855, 65 L. R. A. 90. In order to conclude that 
the defendant must be sued in the city and county of San Francisco, the main opin- 
ion indulges in inferences as to what was intended by the parties. When inferences 
must be resorted to, the provision for payment is necessarily not express and uncer- 
tainty is present. The rider was on the printed form prepared by the defendant, and 
it is a cardinal rule that, when uncertainty exists, the contract is to be construed 
most strongly against the party who caused the uncertainty to exist. Section 
1654, Civ. Code. Furthermore, if the terms of the contract are uncertain they 
must be interpreted in the sense in which the promisor believed, at the time of 
making it, that the promisee understood it. Section 1649, Civ. Code. It is in- 
conceivable that the defendant, the promissor in this case, believed that the plain- 
tiff, in case of his permanent total disability, understood that he was to proceed 
or was to dispatch an agent to San Francisco to demand payment or, in the 
event of the refusal of payment, that he would be compelled to go to San Fran- 
cisco to bring suit or suffer his testimony to be taken by deposition. 

Much more compelling is the universal rule with reference to insurance 
policies that when uncertainty exists they will be construed most strongly in 
favor of the insured. From any and every approach to the problem I think the 
trial court drew the proper inferences and conclusions and that its order should 
be affirmed. 

I concur: Curtis, J. 

Preston, J. does not participate. 
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RELIANCE LIFE INS. CO. v. WOLVERTON. No. 12615. 
Supreme Court of Colorado. Feb. 16, 1931. 
Rehearing Denied March 16, 1931. 
: 296 Pacific Reporter 793. 
1. INSURANCE. | 

Condition in life policy that it shall be void if premiums are not paid when 
due may be waived. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

2. INSURANCE. 

After receipt and unconditional acceptance of overdue premiums, it is too 
late to declare forfeiture of life policy. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

4, INSURANCE. 

Instruction on insurer’s waiver of health certificate on accepting overdue 
premium payment on life policy held proper under evidence. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 

8. INSURANCE. ; 

Where concealment of insured’s ill health at time insurer accepted overdue 
premiums was neither pleaded ngr proved, concealment could not be relied on as 
defense. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

9. INSURANCE. : j : 

That insured on paying overdue premiums received no_ notice that insurer 
required health certificate, and that insurer retained premiums for nearly six 
weeks without any action, estopped insurer from denying unconditional ac- 
ceptance of premiums. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

10. INSURANCE. 

Replication alleging insurer’s acceptance of premium after its due date held 
sufficient pleading of estoppel to deny unconditional acceptance. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

On Petition for Rehearing. 
ll. INSURANCE. 

Evidence that insurer kept money paid on overdue premiums in suspense 
account pending insured’s furnishing of health certificate held properly excluded, 
there being no evidence that insured was apprised of such fact. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

In Department. oa 

Error to District Court, Lincoln County; Ralph E. Finnicum, Judge. 

Action by Berneice Wolverton against the Reliance Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. 

Affirmed. aa ieE 

Milnor E. Gleaves, of Denver, for plaintiff in error. ; 

Charles H. Beeler, of Hugo, and Frederick Sass, of Denver, for defendant in 
error. 

ApaMs, C. J. 


Berneice Wolverton sued Reliance Life Insurance Company on a life in- 
surance policy issued by the company to Golden G. Wolverton. Plaintiff is his 
widow and the sole beneficiary named in the policy. The cause was tried before 
a jury; verdict and judgment were for plaintiff; the defendant insurance com- 
pany brings the matter to this court to review the judgment. We refer to 
Berneice Wolverton as plaintiff, and the insurance company as defendant, as 
aligned in the trial court. 


The insurance policy was for $3,000, payment of which the company resisted 
on the ground that an insurance premium due July 11, 1927, was not paid when 
due nor before the end of the period of grace as provided in the policy, and that, 
by reason thereof, the policy ceased and became void on or about the 12th day of 
August, 1927. Plaintiffs amended replication admits that the premium was not 
paid or tendered before November 12, 1927, but avers that the company accepted 
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the premium and waived payment when due. The company contends that the ac- 
ceptance was conditioned on Wolverton’s furnishing a health certificate, but plain- 
tiff contends that the acceptance was unconditional. This is the only substantial 
point disputed. After the verdict, defendant filed a motion for a new trial, which 
was denied. In determining! the motion, the district court gave the following sum- 
mary of the evidence: 

“The evidence in this case shows that prior to July 12th, 1927, a policy of 
life insurance had been issued by the defendant Company to plaintiff’s husband, 
Golden G. Wolverton, in which the plaintiff was named as beneficiary. On that 
date an annual premium became due which was not paid then, nor within the 
period of grace provided, so that the policy became subject to cancellation. 


“Thereafter numerous letters relative thereto were written by the defendant's 
Manager in Denver, H. E. McCrimmon, to plaintiff’s husband, but the premium 
remained unpaid until November 11th, 1927, when the face amount thereof was sent 
by plaintiff to defendant’s office in Denver in the form of a check for $56.64. At 
that time plaintiff's husband was in a hospital in Denver, recovering from an 
operation for appendicitis. This check was received by defendant’s Manager 
in Denver, cashed, and the proceeds retained by defendant until December 2lst, 
1927, when according to the statement of defendant’s counsel, the defendant 
learned of the illness of the insured, and sent bagk to plaintiff a check for $56.64, 
and check of plaintiff (uncashed) for 95 cents which in the meantime had been 
requested by defendant to pay interest on overdue premium. These two checks 
were refused by plaintiff, on the claim that payment of premium had been “ac- 
cepted” by defendant, and the two checks were finally returned to defendant's 
Manager in Denver by plaintiff's attorney. The matter then remained in this 
situation until the death of plaintiff’s husband some months later, when plaintiff 
made demand for the payment of the policy, which was refused by defendant and 
this suit was brought for the recovery thereof. None of the foregoing facts 
are disputed. 

“Defendant’s Manager, H. E. McCrimmon, testified that on receipt of the 
check for $56.64, November 12th, 1927, the check was cashed and the money re- 
tained, but that he personally wrote a letter to plaintiff stating that a medical 
certificate was also necessary, and that interest in the amount of 95 cents was 
also due. A carbon copy of this letter was introduced in evidence; but it is to be 
noted that the testimony of this witness shows that this letter was not written 
in the usual course prevailing the office, in that it was not dictated to the stenog- 
rapher and sent out in the ordinary way, but the witness wrote it personally on 
the typewriter. This witness further stated that a health certificate was sent 
with this letter, but the carbon copy of the letter shows no notation of such en- 
closure. 

“The plaintiff denied the receipt of ‘such a letter, and stated that soon after 
the check was sent to the company, a letter was received from the company 
simply acknowledging the payment of the premium and asking for 95 cents in- 
terest.” 

We supplement the above statement of the trial court with further facts 
elicited from the testimony of Dr. W. C. Keller, a witness for the defendant. 
This witness testified that he had been acting as examining physician for the 
defendant for fifteen years and possibly longer, and still represented the defend- 
ant company in that capacity. The policy, which was issued on July 12, 1926, 
shows that this physician examined Wolverton on his original application for 
insurance, and the doctor testified in detail as to the subsequent condition of the 
health of the insured in January, 1927, and in October, 1927, Wolverton having 
called on Dr. Keller for medical services and advice before the insured’s operation 
for appendicitis. The doctor advised an operation. 

All errors assigned and argued relate, directly or indirectly, to the question 
of waiver. a 

[1] 1. A condition in an insurance policy that it shall be void if premiums are 
not paid when due may be waived. Knickerbocker Life Ins. Co. v. Norton, 96 
U. S. 234, 24 L. Ed. 689; Grigsby v. Russell, 222 U. S. 149, 32S. Ct. 88 56 L. Fd 
133, 36 L. R. A. (N. S.) 642, Ann. Cas. 1913B, 863; Iowa Life Ins, Co. v. Lewis 

re - ; .v. s, 
187 U. S. 335, 23 S. Ct. 126, 47 L. Ed. 204; New York Life Ins. Co. v. Dumler (C. 
C. A.) 282 F. 969; Fraternal Aid Union v. Murray, 81 Colo. 236, 254 P. 997; La- 
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grow v. Head Camp Pacific Jurisdiction W. O. W., 75 Colo. 466, 226 P. 1086, 1087 
Capi a Livestock Ins. Co. v. Campion, 71 Colo. 156, 204 P. 604; Knights of Mac- 
cabees v. Pelton, 21 Colo. App. 185, 121 P. 949; Denver Life Ins. Co. v. Crane, 19 
Colo. App. 191, 73 P. 875; Great Western Mutual Aid Ass’n v. Colmar, 7 Colo. 
App. 275, 43 P. 159; Darby v. Northwestern Mutual Life Ins. Co. (Mo. Sup.) 
264 S. W. 372 

As said in Grigsby v. Russell, supra, at page 155 of 222 U. S., 32 S. Ct. 58: 
“A condition in a policy that it shall be void if premiums are not paid when due 
means only that it shall be voidable at the option of the company.” And as stated 
in lowa Life Ins. Co. v. Lewis, supra, at page 348 of 187 U. S., 23 S. Ct. 126, 130: 
“A forfeiture, of course, may be waived, for the obvious reason expressed in In- 
surance Co. v. Norton, 96 U. S. 235, 24 L. Ed. 689, ‘a party always has the option 
to waive a condition or stipulation in his own favor;’ and an agent can be given 
such power, and, whether it has been given or not, may be proved by parol.” The 
statement in Lagrow v. Head Camp Pacific Jurisdiction W. O. W., supra, is 
applicable here: “A waiver by the society is established by the evidence that pay- 
ments were made and accepted after the deceased was in default, and the society 
was aware of such defaults.” 

[2] 2. After the receipt and unconditional acceptance of the money it is too 
late to declare a forfeiture. Great Western Mutual Aid Ass’n v. Colmar, supra; 
Beauchamp v. Retail Merchants’ Ass’n Mutual Fire Ins. Co., 38 N. D. 483, 165 N. 
W. 545. As said in Denver Life Ins. Co. v. Crane, supra, at page 202 of 19 Colo. 
App., 73 P. 875, 879; “* * * If there was a waiver, it was already complete and 
no change of front on the part of the company could impair its effect.” We are 
of course aware of defendant’s position in the instant case, that it did not 
change front, but the jury must have thought otherwise, judging by its verdict. 

[3,4] 3. The court, in its instruction No. 3, submitted the question for the 
jury to determine as to whether the acts and conduct of the defendant were such 
as to cause a person of ordinary judgment to believe that a health certificate would 
not be required, and further instructed the jury in effect that, if it found from 
a preponderance of the evidence that the insured so believed and acted thereon, this 
would amount to a waiver of a health certificate. Counsel for defendant objected 
to this instruction at the trial on the ground that there was no evidence of a waiver 
and that the instruction left the question of waiver to the jury as a matter of law. 
The objection is untenable. The instruction merely left the jury to find from the 
evidence whether certain facts existed, with directions that, if such facts were 
found to exist, it would amount to a waiver. In other words, the jury deter- 
mined the facts and the court defined the law applicable thereto, which is as it 
should be. There was sufficient evidence upon which to base the instruction. 

[5] In this court, counsel for defendant argues that instruction No. 3 as 
worded is “incomprehensible,” but counsel made no objection at the trial that it 
was ambiguous or uncertain. The language may have been susceptible of im- 
provement, but it conveyed the idea, and, if counsel regarded the wording as vul- 
nerable for ambiguity, he should have informed the trial court in order to give 
it an opportunity to make the instruction clearer if it had been required. ‘This is 
axiomatic. 

[6,7] 4. Forfeitures are not favored, and courts should be liberal in constru- 
ing the transaction in favor of avoiding a forfeiture. Knickerbocker Life Insur- 
ance Co. v. Norton, supra; Iowa Life Ins. Co. v. Lewis, supra; Knights of Mac- 
cabees v. Pelton, supra. The above principle gains renewed force from the ver- 
dict of the jury on the questions submitted and found against defendant. 

[8] 5. Counsel for the insurer charges that Wolverton concealed the pre- 
carious condition of his health when he sent his check for the delinquent premium 
to the office of the insurance company, but, if concealment was intended, it seems 
strange, when Wolverton became ill, that he should repeatedly go to the local 
physician for the insurance company to obtain professional services and advice. 
No question is properly raised involving fraud. Concealment was neither pleaded 
nor proven; in consequence it cannot be relied upon as a defense. An issue of 
fact was sharply defined as to whether the insurer’s acceptance of the premium af- 
ter the due date thereof was conditional on the furnishing of a health certificate. 
The verdict stamps the acceptance as unconditional. Counsel for defendant at- 
tacks the testimony of plaintiff as unbelievable, but the jury apparently failed to 
share his skepticism as to plaintiff’s credibility, or his faith in the infallibility of 
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defendant’s witnesses in all essential particulars. We must be permitted to excuse 
counsel as well as ourselves from jury service. 

[9,10] 6. The trial court, in overruling defendant’s motion for a new trial, 
after stating the facts, said: “The jury evidently believed the testimony of the 
plaintiff; and assuming that her statement was true, this fact together with the 
retention of the premium by the defendant for nearly six weeks without any action 
on its part, would in the opinion of the Court be sufficient to constitute a waiver on 
the part of the defendant of any further requirements, and justify the plaintiff 
in believing that the policy was still in force; and the conduct on the part of the 
defendant was sufficient to amount to an estoppel. * * *” 

We are in accord with the above statement of the trial court, in view of the 
verdict of the jury. Plaintiff pleaded the facts constituting estoppel, namely, the 
the acceptance of premium after it was due, which was sufficient although, as we 
have said in previous cases, it is better to plead estoppel as such. Yellow Jacket 
Irrigation District v. Pleasant Valley Ranch Co., 78 Colo. 543, 547, 243 P. 635; 
Gillett v. Moore, 74 Colo. 484, 223 P. 21. 

Counsel for the insurer argue many other interesting questions on insurance 
law, but they are unnecessary to the determination of the present case. We find no 
error in the record, and the judgment is right. 

Judgment affirmed. 

Butler, Moore, and Burke, JJ., concur. 

On Petition for Rehearing. 

Adams, C. J. 


[11] We fear that counsel for defendant has misinterpreted our opinion. We 
adopted and quoted the trial court’s résumé of the evidence only as a convenient 
method of stating the facts. If inconsistent with the record in any material re- 
spect, certainly it should be changed. Counsel for defendant correctly points out 
that the evidence shows that the defendant held the proceeds of the insured’s 
check until January 11, 1928, and not until December 21, 1927, as stated by the trial 
court, but this merely adds twenty-one days to the time that defendant kept the 
money. Defendant’s counsel offered to show that defendant kept this money in 
its “suspense account,” but the trial court properly refused to admit such evidence 
without proof that the insured was apprised of the fact that it was so held. 

The trial court attributed a statement to defendant’s counsel that defendant 
learned of the illness of the insured on December 21, 1927, but this remark of the 
trial court must have been an inadvertence, as we do not find from our examination 
of the record either that counsel so stated or that the evidence so shows. We are 
glad to make the corrections as suggested, although they are not sufficiently mater- 
ial to change the result. The jury had all the facts before it, and were of course 
uninfluenced by the subsequent written opinion of the trial court on motion for 
new trial. The cause was ably and conscientiously presented by the respective at- 
torneys, and there should be no regrets beyond the inevitable consequence of any 


trial on conflicting evidence, that at least one party is bound to disappointment. 
Petition for rehearing denied. 


LIFE & CASUALTY INS. CO. OF TENNESSEE v. ROBINETTE 
Supreme Court of Florida, Division B. Feb. 12, 1931. 


132 Southern Reporter 690. 
1. INSURANCE. 
Policy provision precluding full recovery if insured dies within two years 
from pregnancy existing at issuance of policy is valid. 
__ Syllabus by the Court. 

A limitation in a life insurance policy providing: “If death of insured 
occurs within two years from date of issuance of this policy the liability 
of the company under same shall be limited under the following condi- 
tions to the return of the premium paid thereon: * * * (4) If insured is 
pregnant at the date of issuance of Policy and death results from such 
pregnancy’—is a valid limitation of insurance. 

(For other cases, see Insurance, Dec. Dig. § 515.) 
2. INSURANCE. 


Plea alleging limitation if insured’s death was caused by pregnancy on 
suance of policy stated valid defense. 
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Syllabus by the Court. 


Where a suit is brought based upon an insurance policy which policy 
contains a clause limiting insurance providing: “If death of insured 
occurs within two years from date of issuance of this policy the liability 
of the company under same shall be limited under the following condi- 
tions to the return of the premium paid thereon: * * * (4) If insured 
is pregnant at the date of issuance of policy and death results from such 
pregnancy”—a plea properly alleging that the clause of limitation as 
stated in the policy existed at the time of the death of the insured and 
tendering the amount of the premium paid states a valid defense to the 
action. 

(For other cases, see Insurance, Dec. Dig. § 640[3].) 

Error to Circuit Court, Polk County; H. C. Petteway, Judge. 

Action by E. H. Robinette against the Life & Casualty Insurance Company 
of Tennessee. Judgment for plaintiff, and defendant brings error. 

Reversed. 

Edward S. Bridges, of Orlando, for plaintiff in error. 

O. Edgar Williams, of Bartow, for defendant in error. 

BurForp, J. 

This was a suit on an insurance policy. The policy contained the following 
clause: 

“Limitation of Insurance——If death of insured occurs within two years from 
date of issuance of this policy the liability of the company under same shall be 
limited under the following conditions, to the return of the premium paid there- 
on: (1) If any policy on the life of the insured has been issued by this Company 
and is in force at the date hereof, unless this policy contains an endorsement 
signed by the President or Secretary that this policy is in addition to such prior 
policy. The Company shall not be presumed or held to know of the existence 
of any prior policy and the issuance of this policy shall not be deemed a waiver 
of this condition; (2) If the insured before its date has been rejected for in- 
surance by this or any other Company, Order or Association, or has been attend- 
ed by a physician for any serious disease or complaint; or has had before its 
date any pulmonary disease or chronic bronchitis or cancer, or disease of the 
heart, liver, or kidneys; or (3) If the insured shall die by his own hands, whether 
sane or insane, or as a result of acts committed by him while in the commission 
of or as a punishment for some act in violation of law, or from the malicious or 
unlawful act, or the culpable or intentional negligence of any one who is a bene- 
ficiary hereunder, whether named herein or not, or from engaging in Aeronautic 
or Submarine operations as Operator, Passenger, Guest or otherwise. (4) If in- 
sured is pregnant at date of issue of policy and death results from such preg- 
nancy.” 

There was a Seventh plea, which was as follows: 

“7, And for a further plea to the declaration, this defendant says that the 
said policy of insurance referred to in the declaration was issued upon the following 
conditions set out in said policy, in words as follows, to-wit: 

“‘Tf death of insured occurs within two years from date of issuance of this 
policy, the liability of the company under same shall be limited under the follow- 
ing conditions, to the return of the premium paid thereon: (1) If any policy on 
the life of the insured has been issued by this Company and is in force at the date 
hereof, unless this policy contains an indorsement signed by the President or 
Secretary that this policy is in addition to such prior policy. The Company shall 
not be presumed or held to know of the existence of any prior policy and the 
issuance of this policy shall not be deemed a waiver of this condition; (2) If the 
insured before its date has been rejected for insurance by this or any other Com- 
pany, Order or Association, or has been attended by a physician for any serious 
disease or complaint, or has had before its date any pulmonary disease or chronic 
bronchitis, or cancer, or disease of the heart, liver or kidneys; or, (3) if the insured 
shall die by his own hands, whether sane or insane, or as a result of acts com- 
initted by him while in the commission of or as punishment for some act in viola- 
tion of law, or from the malicious or unlawful act, or the culpable or intentional 
negligence of anyone who is a beneficiary hereunder, whether named herein or not, 
or from engaging in Aeronautic or Submarine operations as Operator, Passenger, 
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Guest or Otherwise. (4) If insured is pregnant at date of issue of policy 
death results from such pnegnancy.’ 

“And this defendant says that the death of the insured, Winifred Robinette, 
occurred within two years from the date of the issuance of said policy, and that 
the insured Winifred Robinette was, at the date of the issuance of said policy 
pregnant, and that the death of the said Winifred Robinette resulted from sucn 
pregnancy, and that by reason thereof this defendant became liable, under said 
policy, only to the amount of the premiums paid thereon. This defendant says 
that the total amount of the premiums paid on said policy amounted to $13.00 and 
that this defendant is only liable to the plaintiff in the sum of $13.00 and that 
upon notice and proof of death of the said Winifred Robinette, this defendant 
tendered and offered to pay to the plaintiff the sum of $13.00, which said sum so 
tendered and offered was refused; and this defendant herewith tenders and pays 
into the Registry of this Court the said sum of $13.00 in full payment of all liabil- 
ity to the plaintiff under said policy.” 

There was a demurrer to the seventh plea, as follows: 


“Said plea does not state that the said Winifred Robinette knew or could have 
known that she ‘was at the date of the issuance of said policy pregnant’ and that 
same was to the injury of the defendant. 

“Said plea attempts to impute fraud upon the part of said Winifred Robinette, 
but same is insufficient and not properly pleaded.” 

The demurrer was overruled as to the seventh plea. 

Plaintiff filed replication to the seventh plea as follows: 

“To the said Seventh plea, this plaintiff, for replication, admits ‘that the death 
of the insured, Winifred Robinette, occurred within two years from the date of 
the issuance of said policy, and that the insured, Winifred Robinette was at the 
date of the issuance of said policy pregnant, and that the death of said Winifred 
Robinette resulted from such pregnancy, but he denies ‘that by reason thereof 
this defendant became liable, under said policy, only to the amount of the 
premiums paid thereon.’ He alleges on the contrary, that upon the death 
of the insured, Winifred Robinette, the defendant became liable for the full 
amount as alleged in the Declaration by reason of the fact that the defendant, 
through its agent, C. L. Weaver, well knew and was fully informed of the 
pregnancy of the insured, Winifred Robinette, before and at the time of the 
issuance of said policy, and at the time same was delivered and accepted by the 
insured, and at the time the premium was accepted by defendant, and that by such 
knowledge and information the said defendant waived the condition of the policy 
alleged in said Seventh plea, as to the pregnancy of the insured, Winifred Robin- 
ette.” ; 

Demurrer was filed to the replication to the seventh plea, as follows: 

“1. The said replication sets up no matter of reply to the defendant’s 7th plea. 

“2. The said replication constitutes a departure. 

“3. That, as a matter of law it is immaterial whether C. L. Weaver, the agent 
of this defendant, knew or did not know that Winifred Robinette was pregnant 
before and at the time of the issuance of the policy of life insurance sued upon, 
or at the time same was delivered and accepted by the insured, or at the time that 
the premium was accepted thereon by the defendant.” 

The demurrer coming on for hearing, the court allowed the plaintiff to amend 
his replication to the defendant’s seventh plea by adding at the conclusion there 
the following: 

“And that with such knowledge the defendant specifically waived the condition 
of limitation of liability as set out in the policy, in that if death should occur 
within two years due to pregnancy that the amount of the policy should be paid in 
full.” 

Upon such amendment being made, the demurrer was overruled. 

The replication was further amended by striking out the first amendment and 
inserting in lieu thereof the following: 

“And that with such knowledge the defendant specifically waived the condi- 
tion of limitation of liability as set out in the policy, in that if death should occur 
within two years due to pregnancy, the amount of the policy should be paid in full.” 

Trial was had resulting in a verdict in favor of the plaintiff. 

[1,2] The record shows that the insured was pregnant at the time of the issu- 
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ance of the policy, and that her death resulted from such condition. It is con- 
tended that, because the agent of the insurance company knew of the pregnant 
condition of the insured at the time the policy was written and took the application 
and caused the policy to be issued, with full knowledge of such condition, and 
then and there represented to the insured that her condition of pregnancy would 
not preclude her being insured under the policy, the issuance of the policy under 
such conditions constituted a waiver of limitation sought to be invoked by the 
seventh plea. 

The evidence failed to show a waiver by the insurance company or its agents 
of the conditions named in the above-quoted provision of the policy. Had the 
insured died from other causes than as a result of pregnancy, the fact that she 
was pregnant at the time of the issuance of the policy would not have made 
available the limitation of liability provided in the fourth ground of limitation of 
insurance heretofore quoted. This ground of limitation could only be applied 
where the insured was pregnant at the time of the issuance of the policy and her 
death resulted from such condition within two years. 

The seventh plea was a good plea to the declaration. The allegations of this 
plea were not only admitted by the replication, but were proven on the trial. The 
proof did not sustain the allegations of waiver contained in the replication to the 
plea. Therefore the judgment should be reversed. It is so ordered. 

Reversed. 

Whitfield, P. J., and Terrell, J., concur. 

Strum, C. J., and Ellis and Brown, JJ., concur in the opinion and judgment. 


ADAMSON v. METROPOLITAN LIFE INS. CO. No. 20599. 
Court of Appeals of Georgia, Division No. 1. Dec. 19, 1930. 
Rehearing Granted Jan. 13, 1931. Adhered to Feb. 17, 1931. 

157 Southeastern Reporter 104. 
INSURANCE. 

Petition alleging insured became disabled from injury or disease originating 
after issuance of policy stated case for recovery of disability insurance; word 
“permanent” within disability policy does not always mean forever, but is to be 
construed according to its nature and relation to subject-matter. 


Syllabus by the Court. 
“The word ‘permanent’ does not always mean forever or lasting 
forever, but its meaning is to be construed according to its nature and 

in its relation to the subject-matter of the contract.” 

The court erred in sustaining the general demurrer and dismissing 
the petition. 

(For other cases, see Insurance, Dec. Dig. §§ 528, 635.) 

Error from City Court of Atlanta; Hugh M. Dorsey, Judge. 

Suit by Sollie B. Adamson against the Metropolitan Life Insurance Company. 
Judgment for defendant, and plaintiff brings error. 

Reversed. 

Paul S. Etheridge & Son and Morgan S. Belser, all of Atlanta, for plaintiff 
in error. 

Smith, Hammond, Smith & Bloodworth and Wm. H. Smith, all of Atlanta, 
for defendant in error. 

3L00DWoRTH, J. 

Sollie B. Adamson sued the Metropolitan Life Insurance Company, alleging 
that on April 28, 1927, he entered into a contract of life insurance with said 
company, and simultaneously with the issuance of said life insurance policy, 
which was for $5,000, he entered into a contract with said company which the 
company called a “supplemental contract,” and which was attached to and made 
a part of the original policy hereinbefore referred to; and by the terms of said 
supplemental contract, and in consideration of an additional sum of $16.05. pay- 
able annually, the company agreed “that upon receipt by the company at its home 
office in the City of New York of due proof, on forms which will be furnished 
by the company, on request that the insured has, while said policy and this supple- 
mental contract are in full force, and prior to the anniversary date of said policy 
nearest to the sixtieth birthday of the insured, become totally and permanently 
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disabled, as the result of bodily injury or disease occurring and originating afte 
the issuance of said policy, so as to be prevented thereby from engaging in any 
occupation and performing any work for compensation or profit, and that such 
disability has already continued uninterruptedly for a period of at least three 
months, it will, during the continuance of such disability. 1. Waive the pay- 
ment of such premium falling due under said policy and this Supplemental Con- 
tract, and 2. Pay to the insured, or a person designated by him for the purpose, 
or if such disability is due to, or is accompanied by mental incapacity, to the 
beneficiary of record under said policy, a monthly income of $10 for each $1,000 
of insurance, or of committed value or installments, if any, under said policy.” 

Petitioner sued for $363.30, the same being for two items; one a premium of 
$163.30, which had fallen due during the insured’s disability, and the payment of 
which the defendant had agreed to waive, but which the defendant demanded of 
the insured, and which he paid under protest and in order to keep his policy 
from lapsing; the other being $50 a month for four months, due him under the 
contract. Petitioner alleged that he was wholly incapacitated for four months; 
that he furnished proof of his disability “after his said disability had continued 
uninterruptedly for a period of more than three months,” as provided by the 
terms of the policy; and that he was “wholly unable to engage in any work, 
occupation or business suitable to one of his experience, training and qualifica- 
tions.” The pleadings clearly show that he was wholly disabled at the time 
that he filed proof of his disability. The defendant demurred to the petition, 
the demurrer was sustained, and the petition dismissed, and upon this ruling the 
plaintiff assigns error. It is undisputed that the plaintiff held the insurance 
policy, including the supplemental contract, and the petition alleged that, while 
these were both of full force, “he became totally and permanently disabled as 
the result of bodily injury or disease originating after the issuance of said 
policy, so as to be prevented thereby from engaging in any occupation and per- 
forming any work for compensation or profit, and that such disability has already 
continued uninterruptedly for a period of at least three months,” and it is shown 
by the supplemental contract that during the continuance of such disability the 
insurance company would “waive the payment of each premium falling due under 
said policy and this supplemental contract,” and pay to the insured “a monthly 
income of $10 for each $1,000 of insurance under the policy”; the only restric- 
tions thereon being that such disability has already continued uninterruptedly 
for a period of at least three months, and that such payments shall not “begin of 
a date more than six months prior to the date of the receipt of the required 
proof.” Here is a clean-cut contract to pay these items “during the continuance 
of such disability,” in the event the insured has “become totally and permanently 
disabled.” 

The amendment to the petition contains the affidavit of two physicians, one of 
whom, in an affidavit made June 13, 1929, in answer to the question, “Is he wholly 
unable to engage in any work, occupation or business suitable to one of his 
experience, training or qualifications?” replied, “Yes.” To the same question, 
the other physician on June 26, 1929, answered, “At present.” Both of these 
doctors show that, at the time of the two items for which suit was brought, the 
insured was “totally disabled,” and “that such disability had already continued 
uninterruptedly for a period of at least three months.” 

In Penn Mutual Life Insurance Co. v. Milton, 160 Ga. 172, 127 S. E. 140, 
141, 40 A. L. R. 1382, Justice Hines, speaking for the court, said: “The word 
‘permanent’ does not always mean forever or lasting forever. The meaning of 
that word is to be construed according to its nature and in its relation to the 
subject-matter of the contract. Mead v. Ballard, 7 Wall. 290, 19 L. Ed. 190; 
Texas & Pacific Ry. Co. v. Marshall, 136 U. S. 393, 10 S. Ct. 846, 34 L. Ed. 385 
[supra]. The words ‘permanently and continuously,’ standing alone, would mean 
that the total disability must be a lasting one; but when these words are taken 
in connection with other language used in the several provisions of this policy 
set out above, the fair construction of these words is, not that the total disability 
shall last or exist forever, but that a disability which existed continuously for 
no less than 60 days prior to the furnishing of proof is, within the meaning of 
the policy, a ‘permanent disability.’ The first provision quoted expressly pro- 





Life] American National Ins. Co. v. Anderson 1129 


vides that where ‘such disability has existed continuously for not less than sixty 
days prior to the furnishing of proof, thereupon the company will grant’ to the 
insured the benefits provided for in the policy. So it seems to us that the evident 
purpose of the provision is that a total disability existing for a period not less 
than 60 days prior to the furnishing ‘of proof thereof is to be considered a 
permanent disability. The other language used in these provisions strengthens 
this view and construction. Upon proof being furnished of such disability, ‘the 
company by indorsement * * * shall waive the payment of the premiums which 
thereafter may become due under this policy during the continuance of the said 
total disability of the insured.’ This provision carries an implication that the 
insurer contemplated that the disability might terminate, in which event the 
waiver of the payment of premiums would come to an end, and the insured would 
have to begin to pay premiums again. It contemplates that the disability, proof 
of which would entitle the insured to' the benefits provided, might not last forever, 
but might end, and that after the cessation of the total disability the benefits 
would cease. The monthly payments of $50 would be made ‘during the con- 
tinuance of said total disability of the insured and prior to the maturity of this 
policy.” This language clearly indicates that the insurer meant that the total 
disability, on proof of which it would grant the benefits named, was not one 
which might last during the entire life of the insured, but one which might end 
prior to his death.” 

It will be seen that the policy in the Milton Case, supra, provided that, when 
“such disability has existed continuously for not less than sixty days prior to 
the furnishing of proof, thereupon the company will grant the following benefits,” 
which benefits were named. The policy in the case under consideration provides 
that, when “such disability has already continued uninterruptedly for a period 
of at least three months it [the insurer] will, during the continuance of such 
disability,” grant certain benefits which are similar to those named in the policy 
in the Milton Case. Thus it seems logical to hold that, if in the Milton Case a 
disability which lasted continuously for not less than sixty days prior to the 
furnishing of proof is, within the meaning of the policy, a permanent disability, 
a fortiori in the instant case, in which the policy provides that, when “such 
disability has already continued uninterruptedly for a period of at least three 
months,” it should be considered a permanent disability. Especially is this true 
when the word “permanent” is to “be construed according to its nature and 
in its relation to the subject-matter of the contract,” because the language of - 
the policy in the instant case, like that in the Milton Case, clearly shows “that 
the insurer contemplated that the disability might terminate.” 

Under all the particular facts of this case, and in the light of the ruling in 
Penn Mutual Life Ins. Co. v. Milton, supra, the court erred in sustaining the 
demurrer and in dismissing the petition. 

Judgment reversed. 

Broyles, C. J., and Luke, J., concur. 


AMERICAN NAT. INS. CO. v. ANDERSON. No. 20477. 
Court of Appeals of Georgia, Division No. 2. Feb. 13, 1931. 
Rehearing Denied Feb. 28, 1931. 
157 Southeastern Reporter 112. 
1. INSURANCE. 


Life policy making proofs of death evidence of facts stated in behalf of, but 
not against, insurer, is valid. 

(For other cases, see Insurance, Dec. Dig. § 550.) 
2. INSURANCE. : ; 

Proofs of death constitute prima facie evidence of facts stated, and are 
conclusive against beneficiary, when unexplained. 

(For other cases, see Insurance, Dec. Dig § 665[5].) 
3. INSURANCE. ’ ee ee eee y 

Physician’s certificate filed with proof of death, indicating insured committed 
suicide, and uncontradicted evidence indicating suicide, demanded inference of 
“suicide,” precluding recovery under policy. 
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Word “suicide” within policy prohibiting recovery in case of death 
by suicide involved idea of intentional death only. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

4. INSURANCE. 

Evidence of denial of discharge of insured from prison, offered to show 
motive for suicide precluding recovery on policy, was properly excluded, where 
evidence showed insured was recaptured and died in prison. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

Error from City Court of Floyd County; John W. Bale, Judge. 

Suit by Mary Anderson against the American National Insurance Company. 
Judgment for plaintiff, and defendant brings error. 

Reversed. 

Maddox, Matthews & Owens, of Rome, for plaintiff in error. 

Porter & Mebane, of Rome, for defendant in error. 


Syllabus Opinion by the Court. 

STEVENS, J. ; 

{1, 2] .1. A condition in a life insurance policy, that the contents of the proofs 
of death required by the policy “shall be evidence of the facts therein stated in 
behalf of, but not against the company,” is valid. Fair v. Metropolitan Life Ins. 
Co., 5 Ga. App. 708 (3), 63 S. E. 812. In a suit upon such a policy, the proofs of 
death furnished in compliance with the provision of the policy constitute prima 
facie evidence of the facts stated therein, and, when unexplained or rebutted, are, 
as against the plaintiff, conclusive proof of these facts. 37 C. J. 560; Mutual 
Ben. L. Insurance Co. v. Newton, 22 Wall. (89 U. S.) 32, 22 L. Ed. 793. 


[3] 2. In a suit by the beneficiary to recover under a life insurance policy 
which contained a provision that, in the event of the death of the insured from 
suicide within one year from the date of issuance of the policy, there would be 
no liability by the insurer other than a return of the premiums paid on the policy, 
where it appears, from the certificate of the attending physician which was filed 
as a part of the required proof of death and introduced in evidence, that the death 
of the insured was due to “suicide,” and that “the contributing cause of death” 
was “mercurial poisoning,” prima facie the insured’s death was suicide caused 
from mercurial poisoning; and where, in addition to the proofs of death, there 
was uncontradicted evidence that the insured, who at the time of his death, which 
occurred within one year from the date of the issuance of the policy, was a boy 
about 14 years of age and had recently been sent to the state training school for 
boys because of his infraction of the law, and had been confined in that institu- 
tion, and had on account of this confinement become very despondent, and, after 
having been sentenced and before being transported to the institution, had stated 
that he would rather die than to go there, that shortly after arriving at the in- 
stitution the insured continued despondent and swallowed cyanide of mercury, 
a deadly poison, and that, as a result of the use of a stomach pump, cyanide of 
mercury was found in his stomach, and there was no evidence as to whether the 
poison was taken by the insured intentionally or by accident or mistake, or to 
show that the proof of death was prepared and furnished by mistake or misap- 
prehension, or otherwise impair its force and effect, the evidence demanded the 
inference that his death resulted from suicide, and the verdict found for the plain- 
tiff was unauthorized. Freeman v. Metropolitan Life Ins. Co., 35 Ga. App. 770, 
134 S. E. 639, is distinguishable. There the evidence was that the insured died 
“by his own hand or act,” which was not necessarily “suicide.” The latter expres- 
sion involves the idea of an intentional death only. 


[4] 3. It was not error to exclude from evidence a petition of the insured for 
habeas corpus and the order of the court thereon denying his discharge, offered 
in evidence for the purpose of showing that, by reason of a failure to be released 
from imprisonment, he had a motive to commit suicide, when the uncontradicted 
evidence adduced upon the trial showed that he had been recaptured and sent to 
prison and was in prison at the time of his death. 

[5] 4. It was the plaintiff’s right to put in evidence the answers on cross- 
examination of a witness whose depositions had been taken at the instance of the 
defendant. The admission of this evidence was not error on the ground that the 
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plaintiff was thereby permitted to cross-examine his own witness or to propound 
to the witness leading questions. 

[6] 5. The court did not err in excluding answers in the depositions which 
were based upon hearsay. 

6. In view of the ruling in paragraph 2 above, which holds in effect that a 
verdict should have been directed for the defendant, it is not necessary to pass 
upon the assignments of error wherein excerpts from the charge of the court 
are objected to as erroneously submitting the issue as to whether the insured 
committed suicide. 

Judgment reversed. 

Jenkins, P. J., and Bell, J., concur. 


GRAND CHAPTER, O. E. S., et al. v. WOLFE et al. No. 7839. 
Supreme Court of Georgia. Feb. 23, 1931. 
Rehearing Denied Feb. 28, 1931. 
157 Southeastern Reporter 301. 
1. INSURANCE. 
Petition to compel reinstatement as members of fraternal order, showing 
methods provided by organization for redress were exhausted, was within equity 


jurisdiction (Civil Code 1910, § 5415). 


Syllabus by the Court. 

This action was brought against an unincorporated beneficial fraternal 
order, the officers in charge of its affairs, and certain other members of 
the organization, alleged to be in co-operation, as joint tort-feasors, to 
require the order to reinstate the petitioners as members of a chapter 
thereof, to restore its charter and certain personal property alleged to 
belong to that chapter, and to enjoin the defendants from interfering with 
the functioning of said subordinate chapter in any of its rights, duties, 
and privileges. The petitioners asked also for damages. There being 
sufficient allegations that the plaintiffs had exhausted all means and 
methods of redress provided by the laws of the organization, the court 
of equity had jurisdiction; and the allegations of the petition were suf- 
ficient to entitle the plaintiffs to enforcement of their civil rights. Conse- 
quently the court did not err in overruling the general demurrer, or any 
of the grounds of special demurrer to the portions of the petition in 
reference to reinstatement of the subordinate chapter. 


(For other cases, see Insurance, Dec. Dig. § 694[3].) 


2. ACTION. 
Petition against fraternal order for restoration of membership and damages 
held demurrable for misjoinder of causes of action. 


Syllabus by the Court. 

Even if a prayer for alternative relief were proper under the circum- 
stances, the demurrer setting up misjoinder of causes of action should 
have been sustained; and it was error to overrule the objections set 
forth in paragraph 31 of the demurrer. 

(For other cases, see Action, Dec. Dig. § 48[1].) 
3. APPEAL AND ERROR. 

In action against fraternal order for restoration of membership and damages 
to reputation, judgment would be affirmed on condition that judgment be amend- 
ed to strike improper claim for damages. 


ee ae ee a Syllabus by the Court. 

Direction is given that the plaintiffs be allowed to strike their claims 
for damages arising from injury to their personal feelings and individual 
reputations; and, upon their doing so, the judgment shall stand affirmed. 
(For other cases, see Appeal and Error, Dec. Dig. § 1139.) 


Error from Superior Court, Chatham County; Peter W. Meldrim, Judge. 

Suit by M. W. Wolfe and others against the Grand Chapter, O. E. S., etc. 
Judgment for plaintiffs, and defendant brings error. 

Affirmed, with direction. 

Travis & Travis, of Savannah, for plaintiff in error. 
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Chas. E. Donnelly, of Savannah, for defendants in error. 

Russe, C. J. 

Certain persons alleging themselves to be members of Bethlehem chapter, a 
subordinate of the Grand Chapter of the Order of Eastern Star, brought this 
action against the Grand Chapter and persons alleged to hold designated official 
positions therein. It is alleged that the order is a voluntary association for bene- 
ficient and beneficial purposes, and of the nature of a copartnership. It is not 
a corporation. The petitioners, having exhausted all the means provided by the 
charter and by-laws of the organization, invoke the aid of a court of equity for 
redress of their alleged wrongs. They allege that, in violation of the principles 
and governing law of the order, the charter of Bethlehem lodge has been with- 
drawn, the membership of petitioners in the order has been destroyed, and the 
property of Bethlehem chapter, in which each member is alleged to have an indi- 
vidual interest, has been taken away from them; this property consisting of 
$169 on deposit in bank in the name of Bethlehem lodge, and paraphernalia, 
jewels, and equipment of the value of $500. The petition asks also for damages 
of $30,000, to be equally prorated, $1,000 to be allotted to each of the petitioners. 
A full statement of the contents of the original petition, the 28 grounds of the de- 
murrer directed against it, the numerous amendments to the petition, and the 
subsequent renewals of the demurrers attacking the petition as amended, is 
unnecessary. 

Judge Meldrim rendered the following decision: “Certain ladies, averring that 
they were or are members of the Bethlehem Chapter of the Order of the Eastern 
Star, have brought their equitable petition against the Grand Chapter of the 
Eastern Star and certain members of the local or Bethlehem Chapter. The de- 
fendants have demurred. The petitioners have amended again and again until 
the averments in the petition and the several amendments are like the leaves of 
Vallambrosa. I am not at all sure that I have reached a right conclusion. The 
learned counsel for defendants this day concedes that there are left in the case 
two questions: 1. Can the petitioners pursue the two remedies, one restoration 
to membership; the other recovery of damages for the alleged torts. The petition- 
ers cannot have their cake and eat it too; but I see no reason why they can- 
not seek alternative remedies. If the petitioners cannot be reinstated in member- 
ship and the status quo restored, then I see no reason why they may not recover 
damages for the wrongs alleged to have been sustained. The second question is 
this: Do the petition and amendments join contract and tort. I do not think so. 
The action in my opinion is in tort. The demurrers are overruled.” The de- 
fendants thereupon excepted. 

[1, 2] The judge was undoubtedly correct in overruling the general demurrer. 
The plaintiffs have a right of action. If, as members of the O. E. S. and as mem- 
bers of the Bethlehem chapter of that organization, they have the right or are 
authorized to participate in the proceedings of the Grand Lodge of that order 
(whether in person or by representatives), and have exhausted all of the reme- 
dies provided by the order itself, or their petitions for redress have been received 
with stony silence, if not, indeed, with contempt, then, and not till then, will a 
court of equity assume jurisdiction of the matter and award the petitioners what- 
ever may be their civil rights. The petition contains sufficient averments upon 
this score. 

As will appear from the opinion rendered by the judge, and as we gather 
from the briefs of counsel for plaintiffs in error, a very important question in 
this case is whether, in such an action as this, where the main object of the 
petitioners is to obtain reinstatement of Bethlehem lodge and the return of its 
charter and its money and paraphernalia, the plaintiffs could also ask for damages 
for injuries, not to their persons, but to their personal feelings and their individ- 
ual reputations. It is true that the general principle is that equity does not take 
two bites at a cherry, but, on the contrary, having all parties before it, proceeds 
to settle all their differences. But is there such a common nexus binding all of 
these thirty petitioners for damages that it can be said that each one of them, 
having a common interest in the subject-matter, suffered the same injury to his 
feelings, so as to be compensated in the same amount for injury to his or her 
reputation? As injury to personal feelings is as variant as the figures produced by 
the shaking of a kaleidoscope, and the injury to the reputation of one is in each 
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case largely dependent on the particular nature of the reputation possessed by the 
petitioner, we cannot say that the injury inflicted upon any one of the petitioners, 
so far as feelings and reputation are concerned, is identical to that of any or all 
of the others. In our opinion, it is immaterial to decide whether the action is in 
tort or arises from a breach of the implied contract of partnership—the O. E. S. 
being alleged to be a kind of copartnership. However this may be, the prayer for 
damages, in our opinion, is not germane to the prayer for the reinstatement of 
3ethlehem lodge and the petitioners as members thereof, and the return of their 
charter and other property. 


Much authority could be cited as to whether there can be a recovery ot 
damages for wounded feelings generally. It is everywhere admitted that recovery 
may be had for mental paid and suffering in actions for libel and slander, and for 
the seduction of one’s wife or daughter. However, in Chapman v. Western Union 
Telegraph Co., 88 Ga. 763, 15 S. E. 901, 903, 17 L. R. A. 430, 30 Am. St. Rep. 183, 
in the opinion delivered by Mr. Justice Lumpkin and concurred in by the court includ- 
ing Chief Justice Bleckley, it was held that a person is not entitled to recover dam- 
ages on account of mere mental pain and suffering. In the opinion it was said: 
“The law protects the person and the purse. The person includes the reputation. 
Johnson v. Bradstreet Co., 87 Ga. 79, 13 S. E. 250. The body, reputation, and 
property of the citizen are not to be invaded without responsibility in damages 
to the sufferer. But, outside these protected spheres, the law does not yet 
attempt to guard the peace of mind, the feelings, or the happiness of every one 
by giving recovery of damages for mental anguish produced by mere negligence. 
There is no right, capable of enforcement by process of law, to possess or main- 
tain without disturbance any particular condition of feeling. The law leaves 
feeling to be helped and vindicated by the tremendous force of sympathy. The 
temperaments of individuals are various and variable, and the imagination exerts 
a powerful and incalculable influence in injuries of this kind. There are many 
moral obligations too delicate and subtle to be enforced in the rude way of 
giving money compensation for their valuation. Perhaps the feelings find as 
full protection as it is possible to give in moral law and a responsive public 
opinion. The civil law is a practical business system, dealing with what is 
tangible, and does not undertake to redress psychological injuries. * * * If the 
plaintiff must be entitled to substantial damages on other grounds, then mental 
suffering alone is not a ground for damages, which is the very point contended 
for. * * * Throwing away the lame pretense of basing recovery for mental suffer- 
ing upon an otherwise harmless transgression, and stripping it of all false form 
and confusing technicality, it is manifest that to allow such a recovery is, in real 
substance, an effort to protect feeling by legal remedy. If mental suffering be a 
self-sufficient element of damage, as in reason it must be to recover when no 
other damage is claimed, why is not the causing of mental suffering itself an 
infraction of a legal right? Why should the law of torts lag behind the law of 
damages? Can it do so in a sound system?” Civ. Code 1910, § 4504, quoted. 
The court proceeded: “There is no further definition or description of the torts 
here referred to, by which any case may be recognized as of this class. But it 
is manifest that the language quoted does not say or imply that injury to the 
peace, happiness, or feelings shall always be itself a tort, but rather the reverse. 
In view of the fact that no description or designation is attempted of this class 
of torts, and in view of the general purposes of the Code, this section obviously 
does not mean to create new torts, or change the law of damages, but only to 
declare the pre-existing law.” 


An unincorporated association cannot generally, or in the absence of a 
statute, be sued in its company name, but all the members must be made parties, 
since the association has no legal entity distinct from that of its members. 5 C. 
J. 639, § 118; Wilkins v. St. Marks Church, 52 Ga. 352; Dickenson v. Hawes, 32 
Ga. App. 173, 122 S. E. 811. It is provided in the Civil Code of 1910, § 5415, 
that: “Members of a numerous class may be represented by a few of the class in 
litigation which affects the interest of all.” This rule applies alike to plaintiffs 
and defendants in equitable cases. It was applied to defendants in Clark Milling 
Co. v. Simmons, 155 Ga. 505, 117 S. E. 437, where the trial court designated by 
order named defendants to represent certain classes of creditors. The present 
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case is very similar to that of Gilbert v. Crystal Lodge, 80 284, 4 S. E. 905, 
12 Am. St. Rep. 255, where Chief Justice Bleckley said: “Upon principle, we do 
not see how he could charge the partnership assets with the damages that might 
be recovered, he having an interest in the assets as part owner of the same.” 
And the Chief Justice further rules: “An action for slanderous words, spoken 
of and concerning the plaintiff by a mutual aid association of which he was 
member when the alleged tort was committed, will not lie against the association 
sued as a partnership; but the redress, if any, is against the wrong-doers in 
their individual or non-partnership capacity. Nor does it make any difference 
in this respect that, in consequence of this the slander, the plaintiff was suspended 
from the benefits of membership for a term of years, and that the action was 
brought pending this term of suspension.” 

The case of White v. Parks, 93 Ga. 633, 20 S. E. 78, cited by counsel for 
defendants in error, is not applicable to the question now before us. An exam- 
ination of the record of file in this court discloses that the question now presented 
was not at that time before the court for adjudication, and that, as ruled in 
substance in the headnote, the court reversed the judgment because the declara- 
tion set forth a substantial cause of action, and the mere “failure to copy the 
libel in the declaration or to set forth its words according to their exact tenor, 
is only bad pleading in matter of form, and, in Georgia practice, will be disregarded 
on general demurrer. Such a defect is amendable, and should be pointed out by 
special demurrer.” The above ruling has been frequently applied in many 
decisions of this court. 

We are of the opinion that the ground of demurrer which attacked so much 
of the petition as asks for damages against the Grand Chapter, O. E. S., should 
have. been sustained. The petitioners cannot, in the same action, ask for rein- 
statement and damages. A different question would be presented had_ they 
asked either for reinstatement, or, if reinstatement were not granted, that they be 
given damages. Such a prayer would have been equivalent to a statement by 
them that, “If for any reason we are not entitled to reinstatement and the 
restoration of our former state, then we are entitled to damages.” In the 
present state of the pleadings, the petition asked, not for alternative relief, but 
for the application of inconsistent remedies. 

[3] We find no error in the other assignments presented by the bill of excep- 
tions, and a discussion of the principles of law involved therein would be a 
matter of supererogation. It is ordered that the judgment of the superior court 
be amended by striking from the petition all allegations and prayers referring to 
the petitioners’ claim for damages, and that in all other respects the judgment 
upon the interlocutory hearing be affirmed. 

Judgment affirmed, with direction. 

All the Justices concur. 


MODERN ORDER OF PRAETORIANS v. BLACKBURN. No. 20501. 
Court of Appeals of Georgia, Division No. 2. Feb. 17, 1931. 
Rehearing Denied Feb. 27, 1931. 

157 Southeastern Reporter 331. 

1. INSURANCE. 

Where insurer refused payment, proofs of death containing affidavit of insur- 
er’s officer as to last payment of dues were admissible, though not executed accord- 
ing to by-law; proofs of death containing affidavit of insurer’s officer as to 
last payment of dues was admissible to impeach officer (Civ. Code 1910, § 2490, 
5881, 5884). 

Syllabus by the Court. 


In a suit on a certificate of insurance issued by a fraternal beneficiary 
association, where the petition alleged that the defendant had definitely 
refused to pay the amount of the claim, and the defendant by its answer 
admitted such refusal to pay, assigning as a reason therefor that, as it 
contended, the certificate had lapsed for nonpayment of dues at the time 
of the death of the insured, it was not error to admit in evidence, over 
the objection that they were not executed in accordance with the consti- 
tution and laws of the organization, proofs of death submitted by the bene- 
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ficiary of the insurance certificate, which contained an affidavit executed 
by the local officer of the defendant association whose duty it was to collect 
dues as to the last payment of dues made by the insured, since the absolute 
refusal by the association to pay the claim amounted to a waiver of its 
requirements as to proof of loss. Civ. Code 1910, § 2490. Moreover, the 
record discloses that the officer whose affidavit was contained in the proof 
of death had previously testified, on behalf of the defendant, to a state 
of facts in conflict with the facts recited in the affidavit, and that a proper 
foundation for the admission of such impeaching evidence had been laid 
by an examination of the affiant with reference thereto. 
(For other cases, see Insurance, Dec. Dig. § 818[3].) 
2. EVIDENCE. 
Admission of receipt for dues signed by insurer’s officer was not objectionable 
for failure to show execution under evidence (Civ. Code 1910, §§ 5835, 5836). 
Syllabus by the Court. 

The court did not err in admitting in evidence, over the objection that 
its execution had not been shown, a receipt for dues purporting to be 
signed by the local officer of the defendant whose duty it was to collect 
dues. There was evidence as to the handwriting of this officer from a 
witness who testified that he had seen the officer execute another paper, 
also introduced in evidence, and which the officer, in his own testimony, 
admitted signing. Moreover, in his testimony, the officer admitted the 
payment of dues during the month in which the receipt was executed. 
The admissibility of the document did not, therefore, depend solely upon 
the opinion of a witness testifying merely from a comparison of the writing 
with other admitted signatures of the officer, as was the case in Piedmont 
& Arlington Life Ins. Co. v. Lester, 59 Ga. 813(1), since there was before 
the jury other evidence sufficient to authorize them to determine the 
genuineness of the writing. See, in this connection, Civil Code 1910, §§ 
5835, 5836; Bessman v. Giraradey et al., 66 Ga. 18, 28; Wilson v. Barnard, 
10 Ga. App. 98 (3), 72 S. E. 943. 

(For other cases, see Evidence, Dec. Dig. § 370[4].) 
3. APPEAL AND ERROR. 
Error, in rejecting testimony of insurer’s agent concerning reinstatement, 
harmless in view of similar testimony admitted. 
Syllabus by the Court. 


Any error on the part of the court in rejecting the testimony of the 
defendant’s district manager that about a week before the death of the de- 
cedent he had “asked him to reinstate”; that th ewitness was “down there 
trying to reorganize and tried to get him [the decedent] to reinstate and he 
told me he wasn’t financially able,” was harmless to the defendant in view 
of the subsequent admission of testimony to the same effect from the same 
witness, who testified, without objection, “I believe it was just Saturday 
week before he got hurt that I tried to get him to pay up, and he told 
me he wasn’t financially able to reinstate,” and, “the last time I talked to 
him was about a week before he got hurt. I was trying to get him to re- 
instate.” 

(For other cases, see Appeal and Error, Dec. Dig. § 1058[2].) 

4. INSURANCE. 

Charge, in action on benefit certificate, relative to insured’s right to reinstate 
lapsed insurance when recorder is satisfied member has been in continuous good 
health, held applicable. 

Syllabus by the Court. 

The charge of the court relative to the right of the insured, under the 
by-laws of the defendant order, to reinstate lapsed insurance within thirty 
days “when the worthy recorder has satisfied himself that the member has 
been in continuous good health since the date of the lapse,” was not inap- 
propriate, but was adjusted to the issues in the case, as made by the testi- 
mony offered on behalf of the plaintiff. 


(For other cases, see Insurance, Dec. Dig. § 826[1].) 
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5. RECOVERY ON BENEFIT CERTIFICATE AUTHORIZED. 
Syllabus by the: Court. at ; 
The evidence authorized the verdict in favor of the plaintiff, and it can- 
not be set aside for any reason assigned. . 
(For other cases, see Insurance, Dec. Dig. § 818'3].) 
Error from Superior Court, Decatur County; B. C. Gardner, Judge. 
Suit by M. A. Blackburn against the modern Order of Praetorians. Judgment 


for plaintiff, defendant’s motion for new trial was overruled, and defendant brings 
error. 


Affirmed. 


This was a suit on a life insurance certificate issued by the Modern Order of 
Praetorians to George W. Blackburn, in which the plaintiff, his wife, was named 
as beneficiary. The certificate was issued June 9, 1925, and Blackburn died March 
5, 1926, as the result of injuries received in an automobile accident on March 1, 
1926. The certificate provided for the payment of monthly dues at the rate of 
$1.95 per month, and it appears that members paid also dues to the local lodge 
at the rate of 25 cents per month. The certificate provided that the defendant 
should not be liable for the payment of any sum thereunder unless the member 
had fully complied with all the terms and conditions of the constitution and laws 
of the association, which were, by express reference, made a part of the cer- 
tificate. The constitution of the association provided that dues for each month 
were payable on or before the Ist day of each month, and must be paid not 
later than the 20th, and further provided for automatic suspension, without no- 
tice, upon nonpayment of dues. The constitution of the organization provided 
two methods for reinstatement of suspended members; one where the member 
had been lapsed for less than thirty days, and the other where the member had 
been lapsed for more than thirty days, but less than six months, the latter method 
of reinstatement requiring the submission of a physician’s certificate of health. 
It is not the contention of the plaintiff that the decedent, Blackburn, after his 
certificate had lapsed, had complied with the provision of the constitution regard- 
ing reinstatement where the lapse was for more than thirty days; but it is 
the contention of the plaintiff that any lapse of the insurance prior to the death 
of the insured had existed for less than thirty days, and that the insurance 


had been reinstated under the thirty-day clause and was of force at the time 
of the death of the decedent. 


The defendant’s secretary, in Dallas, Tex., testified that the dues of Black- 
burn were paid through the month of November, 1925, “but no dues paid after 
November, or for any month thereafter.” The plaintiff introduced a receipt, pur- 
porting to be signed by Duncan Lester, who it appears was the officer of the 
local lodge of the order of which the decedent was a member, and whose duty 
it was to collect dues, dated December 5, 1925, reciting the receipt from Black- 
burn of $4.40 “tor Praetorians.” This receipt does not stipulate for what month- 
ly dues it was given, but Lester testified that the receipt issued by him in Decem- 
ber, 1925, was for dues owing by the decedent for October and November, 1925. 
E. C. McDaniel, a witness for the plaintiff, testified that he paid some dues to 
Duncan Lester for Blackburn shortly before the accident which resulted in his 
death; that to the best of his recollection the amount was a little less than six 
dollars; that to the best of his recollection the accident happened on Monday, 
March 1, 1926, and the dues were paid about the middle or last of the week be- 
fore. McDaniel was a member of the Order of Praetorians, but it does not 
appear whether or not he was an officer of the local lodge. Lester testified that 
McDaniel brought $6 dues for Blackburn to him after the automobile accident 
to Blackburn, and stated that Blackburn had paid the money on February 26, 
1926, and requested Lester to forward the amount to the home office of the de- 
fendant in Dallas, Tex., and to advise the defendant that the dues had been paid 
on February 26. McDaniel denied that he made such statement to Lester, or 
made such request of him, and testified that he paid the dues over to Lester prior 
to the accident. Lester did write a letter to the defendant, inclosing the dues 
of Blackburn, which letter was dated February 26, 1926, and was postmarked at 
Attapulgus, Ga., on March 1, 1925, at 3 p.m. The plaintiff introduced in evidence 
an affidavit, signed by Lester, which accompanied the proof of death filed with 
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the defendant, in which it was stated that the last payment of dues by the de- 
cedent was made on February 26, 1926. 

The jury found in favor of the plaintiff in the amount of the certificate, and 
the defendant excepts to the order overruling its motion for a new trial, which 
was based on the usual general grounds, and various special grounds which are 
dealt with in the headnotes. 

It is contended by counsel for the plaintiff in error in their briefs that the 
verdict and judgment in favor of the plaintiff were not authorized by the evi- 
dence, for the reason that the undisputed evidence shows that no dues were paid 
by the insured, Blackburn, after dues for the month of November, 1925, and 
that therefore at the time of the payment made by McDaniel on Blackburn’s 
behalf, his certificate had lapsed more than thirty days and no reinstatement could 
be effected except upon compliance with the provision of the constitution of the 
order requiring the submission of a medical certificate. The charge dealt with 
in the fourth headnote, wherein the court instructed the jury with reference to 
the method of reinstatement under the constitution of the order where the in- 
surance had been lapsed for less than thirty days was also excepted to on the 
same theory; that is, that it was inappropriate, because all the evidence showed 
that there could not have been reinstatement under the thirty-day clause, since 
the evidence showed, without dispute, that when the payment was made by Mc- 
Daniel on Blackburn’s behalf the insurance was more than thirty days in arrears. 

Bryan, Middlebrooks & Carter, of Atlanta (on motion for rehearing), and 
John R. Wilson, and H. C. Harrison, both of Bainbridge, for plaintiff in error. 

J. C. Hale and W. V. Custer & Son, all of Bainbridge, for defendant in error. 

Jenkins, P. J. (after stating the foregoing facts). 

[1-5] Something might be said in elaboration of the rulings stated in the 
fourth and fifth headnotes. We recognize the rule, as laid down in Sovereign 
Camp Woodmen of the World yv. Shaw, 143 Ga. 559 (1), 85 S. E. 827, that under 
the terms of the constitution and by laws of the defendant fraternal beneficiary 
association, upon failure of a member to pay monthly dues by the 20th day of any 
month his suspension automatically resulted, without affirmative or judicatory act 
upon the part of the association issuing the certificate. It is the contention of 
the defendant that under the evidence in this case a verdict in its favor was de- 
manded on the theory that the last payment of dues made by the decedent! 
was for the month of November, 1925, and, therefore, his suspension automatic- 
ally resulted from failure to pay dues for the month of December by the 20th 
day of that month; that thirty days after such automatic suspension his right 
to reinstatement upon repaying his dues and satisfying the local collecter, or 
worthy recorder, that he had been in continuous good health since the date 
of lapse, terminated; and that thereafter he could not be reinstated except upon 
complying with the provision of the constitution of the order requiring the sub- 
mission of a medical certificate. On the other hand, the plaintiff contends that 
the payment evidenced by the receipt signed by the collector, Lester, and dated 
December 5, 1925, covered dues for the months of December, 1925, and January, 
1926; that no other dues were payable until February 1, 1926, and the suspension 
of the insured did not result from any nonpayment of dues until February 20, 
1926; that the payment made on behalf of the insured by McDaniel on February 
26, 1926, operated to reinstate the insured under the thirty-day clause of the 
constitution, the dues being accepted by the local collector prior to the accident; 
and that the insurance was therefore in force at the time of the death of the 
insured. 

It is admitted by the secretary at Dallas that the dues for October and 
November had been paid, but he fails to testify as to when such payments were 
made. The witness Lester attempts to connect the payment made on Decem- 
ber 5 with the dues for October and November, but aside from such testimony 
by Lester there is no evidence going to indicate that such payment related to 
the October and November dues, or when the October and November dues were 
paid. In the absence of anything to the contrary, the jury were authorized to 
infer that Blackburn made his payments for October and November in regular 
course, that is, by the 20th day of each month and such a presumption is not 
contradicted by the Dallas secretary or by any testimony other than that of 
Lester. With respect to the date of the last payment of dues made to Lester, 
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after the lapse on February 20, Lester was contradicted by McDaniel, who tes- 
tified positively that the payment made by him on behalf of the insured was 
made prior to the automobile accident. There was proof also that after the 
death of the insured Lester made affidavit to the effect that the last payment 
of dues was on February 20; this affidavit contradicted Lester’s testimony on 
the trial that such dues were actually paid over to him by McDaniel on March 
1, and after the accident to the insured. We think, therefore, that the jury 
were authorized to find that this witness had been successfully impeached. Civil 
Code 1910, §§ 5881, 5884. 

Eliminating, therefore, the testimony of the witness Lester, there was suf- 
ficient proof on behalf of the plaintiff to show payment of dues for the months 
of December, 1925, and January, 1926, by virtue of the payment made on De- 
cember 5, 1925, and a subsequent payment for the purpose of reinstatement with- 
in the terms of the contract of insurance. Without Lester’s testimony, the jury 
were authorized to infer that the decedent, on December 5, 1925, owed the de- 
fendant nothing except the dues which had matured on the Ist day of that month, 
and that the payment made on December 5, 1925, evidenced by Lester’s receipt, 
covered dues for the months of December and January, that no further dues 
became payable until February 1, and the decedent did not fall in arrears until 
February 20, 1926. The payment thereafter made by McDaniel on the insured’s 
behalf, which, according to the testimony of McDaniel, was made prior to the 
accident and at a time when there appears to be no dispute that the insured 
was in good health, was sufficient to cover dues for the current month and for 
the succeeding month, so far as to render the insurance of force on the date 
of the insured’s death. See, in this connection, Starnes v. Atlanta Police Relief 
Ass’n, 2 Ga. App. 237, 58 S. E. 481; Farmers Mutual Life Ass’n v. Elliott, 4 Ga. 
App. 342, 61 S. E. 403: Farmers’ Mutual Co-operative Fire Ins. Co. v. Kilgore, 
39 Ga. App. 528, 147 S. E. 725. Accordingly, the charge of the court dealt with 


in the fourth headnote was fe inapplicable, and the verdict in favor of the plain- 
tiff is authorized by the evidence. 


Judgment affirmed. 
On Motion for Rehearing. 


Although the opinion in this case was not delivered by the court until Febru- 
ary 17, 1931, as set forth in the motion for rehearing, it had been considered 
in conference by the court for many weeks before, and all of the members of 
the court had been giving it long and serious consideration. It is not a case 
which is plain on its face; but the mouth of the insured is sealed by death, and 
the testimony of the local agent of the company in which the decedent was 
insured is contradicted by a previous affidavit. The jury has passed upon the 
issues of fact, and the trial judge has approved the finding made by them, and 
it resolves itself into one of those cases where the question is whether this court 
will set aside the finding of the jury as being without any sort of evidence to 
support it. 

There is no dispute that the decedent was insured by the defendant company. 
There is no dispute that, including the last payment, all the premiums on the 
insurance were paid to the local collector of the lodge and forwarded to the 
home office, and the last premium, subsequently returned, was received by 
the home office and held by it several weeks. The only disputed question was 
when the payments were made and what months they represented. As set forth 
in the original opinion, if we eliminate the testimony of the impeached witness, 
there is nothing which absolutely demands a finding such as is contended for 
by the insurance company, although the Dallas secretary swore that no dues 
were paid for November, or any month thereafter. This question has been 
dealt with at length in the original opinion. It is true, as pointed out in the 
motion for rehearing, that Allen, the defendant’s Dallas secretary, did swear 
that no dues were paid for the insured “after November or for any month 
thereafter,” and stated that, as a consequence thereof, the insurance lapsed finally 
on December 20th. This is the testimony most strongly relied upon to estab- 
lish such a lapse as required a medical certificate for reinstatement. But it 
seems undisputed that Blackburn did make a payment of $4.40 on December 5, 
1925, and Lester, the local collector, issued a receipt therefor. This contradicts 
the testimony of Allen that no dues were paid “after November.” Allen fur- 
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ther testified, as is pointed out in the motion for rehearing, that Blackburn 
lapsed in August, “but reinstated properly in September; paid dues for Sep- 
tember, October and November.” He does not testify that the insured lapsed 
in October. If, as contended by counsel for movant, the payment made on 
December 5, 1925, was to cover the dues of Blackburn for October and Novem- 
ber, 1925, and dues for October and November were not paid until then, then 
there had been a lapse of the insurance on October 20, and it would have been 
necessary for Blackburn, at the time of the payment of December 5, to rein- 
state under the clause requiring a medical certificate. There is no intimation 
in the testimony of Allen, or elsewhere in the record, that when the December 
payment was made there had been a previous lapse of the insurance, and that 
the December payment was made for the purpose or reinstatement under the 
medical certificate clause; on the contrary, Allen testified, as just stated, that 
Blackburn lapsed in August, but reinstated in September, and paid dues for 
September, October, and November. Certainly if Blackburn had been required 
to reinstate in September on account of the August lapse, the jury would have 
been authorized to take the view that there was no lapse in October, since 
there was nothing to indicate that he had been required to reinstate in Novem- 
ber or at any other time previous to, or when he made, the December payment. 
If the October and November payments were not regularly made, Allen’s records 
certainly would have shown the fact, and if the October payment was not made 
until December 5, as the defendant now contends, it seems that Allen would 
have testified that the member lapsed in October, just as he did testify that 
he lapsed in August and was required to reinstate in September. We think, 
therefore, that the court was fully justified in holding, and it did hold, that, 
disregarding the testimony of Lester, the jury were authorized to find that the 
October and November payments were regularly made, and that the payment 
of December 5 was made when Blackburn owed nothing except the dues ac- 
cruing on the first day of that month, and that the payment of $4.40 made on 
that date covered his dues for December, 1925 and January, 1926. 


3ut it is contended by the plaintiff in error in the motion for rehearing 
that the testimony of Boozer, who was a district representative of the defendant 
comany, shows that the payment of December 5 was for October and November 
dues. It is true that Boozer did testify, as set forth in the motion for rehear- 
ing, that “I know positively that this receipt was for October and November 
dues”; but he further stated the source of this information as being a state- 
ment made by Lester, and that he based his conclusion on the fact that the 
week prior to Blackburn’s death he tried to get him [Blackburn] to reinstate, 
and that he received information from the home office every month as to the 
payment of dues by members in his territory. In so far as Boozer’s testimony 
was based on the statement of Lester, it was, of course, mere hearsay, and 
possessed no probative value. The fact that he was trying to get Blackburn 
to reinstate just prior to his death, or prior to the automobile accident, indicates 
nothing but that Blackburn’s insurance had lapsed at that time, and it is admitted 
by the plaintiff that the insurance did laspe on February 20, 1926, for nonpay- 
ment of the February dues; it being the contention of plaintiff, however, that 
the payment made by McDaniel was for reinstatement under the thirty-day 
clause. Boozer did not undertake to testify what the records furnished him 
by the home office showed with reference to when Blackburn’s October and 
November dues were paid, and it does not seem to us, therefore, that his testi- 
mony, as explained by himself, in any wise tends to establish the fact that the 
pavment made on December 5, 1925, covered dues for October and November. 
The jury might have believed that the payment made on December 5 was never 
remitted to the home office by Lester, and such a theory would be consistent 
with the testimony of both Allen and Boozer. 


Plaintiff in error now contends, for the first time, that under the suit as 
brought the plaintiff set forth, and proceeded on the theory, that she had fully 
complied with the terms and conditions of the policy as respects the filing of 
proofs of loss, and that therefore she was shut into the case as made, and could 
not, upon the trial, rely upon a waiver of such proofs by an absolute refusal 
to pay, citing Liverpool, etc., Ins. Co. v. Ellington, 94 Ga. 785, 21 S. E. 1006; 
Hampton vy. Thomas, 11 Ga. 317; New Zealand Fire Ins. Co. v. Brewer, 29 Ga. 
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App. 773, 116 S. E. 922. We recognize the rule laid down by this court in the 
Brewer Case, but we do not think it has application here. On the trial of the 
instant case, it was admitted, both by the pleadings and by the evidence on be- 
half of the defendant, that there had been a refusal to pay the amount of the 
policy, and the whole pressure of the trial was around the question whether 
the policy had lapsed. It was alleged by the petition both that there had been 
a compliance with the requirements concerning proof of loss, and that there 
had been a refusal to pay the loss, which refusal was admitted by the answer. 
The ruling of this court which is set forth in the first division of the syllabus 
was merely that the objection made to the introduction of the proofs of death 
in evidence, which was based solely upon the ground that they did not comply 
with the requirements of. the constitution and by-laws of the order, was not 
good. It was not contended in the assignment of error or in the briefs of 
counsel that the rule in New Zealand Fire Ins. Co. v. Brewer had application. 
Moreover, from the record it appears that the proofs of death actually furnish- 
ed were on blanks supplied by the defendant company, and since the record 
discloses that counsel for the defendant, in response to a notice to produce the 
proofs of death filed, stated that he had “two other blanks which he was un- 
able to produce on account of being misplaced or lost,” it could not be said, 
even if the rule in the Brewer Case had application, that the beneficiary ac- 
tually failed to meet the requirements of the policy and the constitution and 
laws of the order, in submitting proofs of death. While the form actually set 
forth in the record fore only the signature of Duncan Lester, the worthy recorder, 
the signatures of the Sublime Augustus and Senior Tribune being omitted, there 
is nothing to indicate that this deficiency was not supplied by the missing forms 
which the defendant failed to produce on notice, and therefore it does not ap- 
pear that the proofs actually filed failed to meet the requirements. ; 
In the motion for rehearing there seems to us to be nothing that requires 
a rehearing of the case, which, as stated, has already had long and serious con- 
sideration by all the members of the court, or that requires a holding that the 
verdict is absolutely and entirely without any sort of evidence to support it. 
Stephens and Bell, JJ., concur. 


METROPOLITAN LIFE INS. CO. v. BUSBY. No. 20483. 
Court of Appeals of Georgia, Division No. 2. Feb. 21, 1931. 


Rehearing Denied Feb. 28, 1931. 
157 Southeastern Reporter 354. 


1. INSURANCE. 

Application not attached to policy of life insurance does not form part of 
insurance contract (Civ. Code 1910, § 2471). 

(For othe crases, see Insurance, Dec. Dig. § 151[2].) 

2. INSURANCE. 

Statements in application not attached to policy are not warranties, and their 
falsity would not avoid risk as matter of contract (Civ. Code 1910, § 2471). 

(For other cases, see Insurance, Dec. Dig. § 266.) 

3. INSURANCE. 

Misstatement of representation not warranty in application for life insurance 
respecting existence of prior disease or consultation with physician does not avoid 
policy unless material to risk. 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292.) 

4. INSURANCE. 
Evidence did not show conclusively that applicant for life insurance inten- 


tionally misstated prior treatments, and that failure to disclose prior treatments 
was misstatement of fact material to risk. 


Evidence in suit on life policy disclosed that about eight months prior 
to application applicant had been treated by physician for angina pectoris, 
but that applicant completely recovered from such condition; that about 
four months prior to applicant’s death, which occurred year after issuance 
of life policy, applicant developed heart leak and diabetes and died from 
complication of such diseases; and that application stated applicant had 
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never consulted physician nor suffered number of diseases mentioned there- 

in, but only that applicant had been treated for influenza. It did not ap- 

pear that applicant when making application knew that she had ever had 

angina pectoris. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

5. INSURANCE. 

Whether insured’s false representations in application regarding prior 
disease or consultation with physician were material to risk was for jury. 

Insured in disclosing in application treatment for influenza could, 
with ignorance of fact that she had had angina pectoris, have had in 
mind trouble with which she was suffering when she in fact had angina 
pectoris and was treated therefor by physician. Application put insurer 
on notice that applicant had been treated by physician for some disease, 
and insurer could have discovered name of physician on investigation. 
Policy empowered in insurer to declare policy void if insured prior to 
making application had suffered from disease unless there was specific 
waiver with reference thereto recited in policy. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

8. INSURANCE. 

Physician designated by insurer to examine applicants acts as company’s agent 
in receiving answers to medical questions. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

9, INSURANCE. 

Information given insurer’s physician is information to insurer, though not 
in application containing contrary information where application does not limit 
agent’s authority to accept notice. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

10. INSURANCE. 

Insurer failing to void policy with knowledge that insured suffered from dis- 
ease specified cannot assert invalidity of policy for failure to insert waiver therein. 

(For other cases, see Insurance, Dec. Dig. § 386.) 

11. INSURANCE. 

Evidence authorized finding that proof of death was made to insurer as re- 
quired by policy. 

Husband of insured testified that after insured’s death he received 
from insurance company blanks for doctors to fill out, that doctors filled 
out blanks, and that he carried blanks to office of company, where they 
were accepted. 


(For other cases, see Insurance, Dec. Dig. § 665[7].) 


Error from Superior Court, Fulton County; Edgar E. Pomeroy, Judge. 

Action by J. Y. Busby, administrator, against the Metropolitan Life Insurance 
Company. Judgment for plaintiff, defendant’s motion for new trial was over- 
ruled, and defendant brings error. 

Affirmed. 

Smith, Hammond, Smith & Bloodworth and Wm. H. Smith, all of Atlanta, 
for plaintiff in error. 

G. N. Bynum, of Atlanta, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, J. 

[1, 2] 1. “Where a copy of the application is not attached to a policy of life 
insurance, it does not form a part of the contract of insurance, and consequently 
the statements therein contained are not to be treated as warranties, and their 
falsity would not avoid the risk as a matter of contract. Civil Code 1910, § 2471.” 
Couch y. National Life & Acc. Ins. Co., 34 Ga. App. 543 (1), 130 S. E. 596, 597. 

[3-5] 2. A misstatement of fact as respects the existence of any prior dis- 
ease, or of having consulted a physician, made in an application for life insurance, 
which is a representation only and not a warranty, does not void the policy un- 
less it is a misstatement of fact material to the risk. Where, on the trial of a 
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suit by a beneficiary to recover on the policy, it appears from the evidence that, 
about eight months prior to the making of the application, the applicant had, 
for about four weeks, been treated by a physician for angina pectoris, which is 
“always considered serious at the time of the attack,” and that at the time of 
this attack the applicant “had a serious disease or complaint,” that angina pectoris 
is not a “disease,” “but is a serious condition,” and that the applicant had a “ser- 
ious complaint or condition,” but had “completely recovered from that complaint 
or condition” and as far as the physician could see had had “no after effects,” 
that about four months prior to the applicant’s death which occurred about one 
year after thé issuance of the policy the applicant developed a “heart leak” and 
also “diabetes” later, which were different diseases from that for which she had 
been first treated, that she also “developed inflammation of the gall bladder,” and 
a complication of the last three diseases caused her death, and where in the ap- 
plication it was stated that the applicant had never consulted a physician or 
suffered from any number of diseases mentioned in the application, among which 
were diseases of the heart, but it was stated that the applicant had been treated 
by a physician (without giving the physician’s name) for influenza, and where 
there appears no other evidence with respect to the nature and character of an- 
gina pectoris, and where it does not appear that the applicant, when making the 
application, knew that she had ever had angina pectoris, it does not appear con- 
clusively and as a matter of law that the applicant had intentionally made a mis- 
statement of fact in the application, and that the applicant’s failure to disclose 
specifically in the application the fact that she had been treated for angina pectoris 
was a misstatement of age mi ee al to the risk. Interstate Life & Accident Co. 
v. Bess, 35 Ga. App. 7 134 S. E. 804. The applicant, in stating that she had 
been treated for see Ron oe ‘reference to any date as the application date, 
October 15, 1927, could, with ignorance of the fact that she had had angina pec- 
toris, have had in mind the trouble with which she was suffering when she in fact 
had angina pectoris and was treated therefor by a physician. With the knowi- 
edge thus derived from the applicant’s statement, the insurance company was put 
on notice that the applicant had been treated by a physician for some disease, and 
could have obtained the name of the physician and made an investigation upon 
inquiry of him. It was therefore a question of fact for the jury whether the 
false representation in the application in respect to the applicant's having suffered 
from certain named diseases, or of having consulted a physician, were representa- 
tions as to matters material to the risk. This is true, notwithstanding it is pro- 
vided in the policy that, if the insured, prior to making the application, had suffer- 
ed from a disease of the description indicated, the company may declare the 
policy void unless there is a specific waiver with reference thereto recited in a 
particular place in the policy, and no such waiver there appears. 

[6, 7] 3. Where it appears in the application for a policy of life insurance 
that the applicant had not been rejected as an insurance risk by any other com- 
pany, evidence from the records of another company that twelve days prior to 
the making of the application the applicant had been rejected as an insurance risk 
by that company is but hearsay and of no probative value. The genuineness of 
the signature to what purports to be an acknowledgement by the applicant of no- 
tice from the other company of a rejection of an application for insurance made 
by the applicant to that company is not conclusively established only by testimony 
that it “looks like” the applicant’s signature, but the witness stating this states 
that he “would not swear it,” and the opportunity afforded for a comparison by 
the jury of this signature with an admittedly genuine signature = the applicant. 
It is therefore not established conclusively and as a matter of law that the ap- 
plicant had ever received notice of rejection as an insurance risk by the other 
company, and that the applicant’s statement in the application that she had not 
been rejected as an insurance risk by another company was false. 

[8, 9] “A physician designated by a life insurance company to examine 
applicants for life insurance acts as an agent of the company in receiving an- 
swers to medical questions propounded to an applicant, and any information given 
to the physician in answer to such questions is information to the company, al- 
though such information did not appear in the application signed by the applicant, 
and the application contained answers giving information to the contrary. Fair 
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vy. Metropolitan Life Ins. Co., 5 Ga. App. 708, 63 S. E. 812; [American Life] In- 
surance Co. v. Mahone, 21 Wall. 152, 22 L. Ed. 593.” Brown v. Mutual Life 
Ins. Co., 29 Ga. App. 794 (2), 116 S. E. 559; Supreme Lodge v. Few, 142 Ga. 
240, 82 S. E. 627. This is true where the application contains no limitation on 
the agent’s authority to accept notice. 

[10] 5. Where it is provided in the policy that, if the insured prior to making 
the application had suffered from a disease of the description indicated in the 
policy, the company may declare the policy void unless there is a specific waiver 
with reference thereto recited in a particular place in the policy, and where no 
such waiver appears, the absence. of such waiver in the policy does not, under 
the terms of the policy, ipso facto void the policy. Where the company, with 
knowledge that the insured had suffered from such disease, failed to void the 
policy, the invalidity of the policy, on the ground of a failure to insert this wai- 
ver in it, cannot be asserted by the company as a defense to a suit on the policy. 

[11] 6. The testimony of the husband of the insured that after her death he 
received from the insurance company “the blanks for the doctors to fill out,” 
that “the doctors filled them out,” and he carried them to the office of the com- 
pany, where they were accepted, is sufficient to authorize the jury to find that 
proof of death was made to the company as required by the policy. 

7. The petition was good as against the demurrer. The evidence authorized 
the verdict found for the plaintiff on both policies. The grounds of the defend- 
ant’s motion for a new trial are without merit. The superior court did not err 
in overruling the certiorari to the judgment of the appellate division of the mu- 
nicipal court affirming the order of the trial judge overruling the defendant’s mo- 
tion for a new trial. 

Judgment affirmed. 

Jenkins, P. J., and Bell, J., concur. 

PRUDENTIAL LIFE INS. CO. OF AMERICA v. BOWLING. 
Court of Appeals of Kentucky. Feb. 6, 1931. 
35 Southwestern Reporter (2d) 322. 
5. INSURANCE. 


Life policy was forfeited by failure to pay second semiannual premium, re- 
gardless of fact that insured died within current insurance year after paying first 
semiannual premium. 

Although policy contained a provision to effect that it was based 

on payment of premiums annually in advance, and that, if premiums were 

paid quarterly or semiannually, any unpaid premiums required to com- 

plete payment for current insurance year in which death occurred should 

be considered an indebtedness to company on account of policy, the con- 

tract also clearly provided that payment of any premiums should not 

maintain policy in force beyond date when next payment became due, and 
that, if any premium be unpaid when due, the policy should be void and 

all premiums forfeited to company. 

(For other cases, see Insurance, Dec. Dig. § 349[2].) 

Appeal from Circuit Court, Pike County. 

Suit by Bertha Bowling against the Prudential Life Insurance Company of 
America. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Stratton & Stephenson, of Pikeville, for appellant. 

A. F. Childers, of Pikeville, for appellee. 

Rees, J. 

The appellant seeks to reverse a judgment for $3,000 recovered against it 
on a life insurance policy. On February 18, 1927, it issued to John H. Bowling 
a policy on his life for $5,000. The appellee, Bertha Bowling, who was the 
wife of John H. Bowling, was named as beneficiary in the policy. Bowling died 
on November 15, 1927. 

The payment was payable semiannually, and for the first semiannual pre- 
mium of $85.30 the insured executed to the agent of appellant his note due 
four months after date. The second semiannual premium of $85.30 was due and 
payable on August 18, 1927. John H. Bowling failed to pay this semiannual 
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premium when it was due or within 31 days thereafter, the period of grace 
allowed in the policy. The policy contained this provision: “If any premium 
be not paid when due, as specified on the first page hereof, this policy shail 
be void and all premiums forfeited to the company, except as herein provided. 
The payment of any premium shall not maintain the policy in force beyond 
the date when the next payment becomes due, except as to the benefits pro- 
vided for herein after default in premium payment”—and this further provi- 
sion: “In payment of any premium under this policy except the first, a grace 
of 31 days without interest will be allowed during which time the policy will 
remain in force, but if the policy shall become a claim by death within the grace 
period the unpaid premiums for the then current policy year shall be deducted 
from the amount of insurance payable.” The second semiannual premium due 
on August 18, 1927, had not been paid when Bowling died on November 15, 1927. 


On June 6, 1928. appellee, who was the beneficiary in the policy, brought 
this suit to recover $3,000, waiving $2,000 of the face of the policy for the pur- 
pose, as stated in the petition of avoiding “the trouble and expense of litiga- 
tion in federal courts.” She sought to avoid the forfeiture of the policy for 
the nonpayment of premiums by alleging and proving a verbal agreement alleg- 
ed to have been entered into between John H. Bowling and W. W. Bentley, 
agent of appellant, to extend the time for the payment of the second semian- 
nual prmium until the end of the year, or that Bentley would pay such pre- 
mium for the insured. Appellee testified that Bentley, accompanied by Enoch 
Smallwood, came to her husband’s home on the evening of February 9, 1927; 
and sought to induce him to take a policy of insurance on his life. She was 
standing in the hall and heard the conversation between her husband and Bentley, 
who were in an adjoining room. Her husband was unwilling to take the policy 
because he was unable to pay the premium. Bentley agreed to accept a note 
for the first semiannual premium, and her husband then said he was afraid he 
would not be able to pay the second semiannual premium, which would be due on 
August 18. Bentley then said he would carry it six months or a year or until 
her husband was able to take care of it. This alleged conversation occurred 
before the application for the policy was made. Both Bentley and Smallwood 
denied that such a conversation occurred or that Bentley agreed to extend the 
time of payment of the second semiannual premium beyond August 18, 1927. The 
alleged parol contract was not incorporated in the application thereafter made, 
and it is appellant’s contention that all testimony relative to the parol contract 
was inadmissible, since, if such a contract had been made, it was merged in the 
subsequent written contract. If appellant’s contention is correct, its motion for 
a peremptory instruction should have been sustained. 


[1, 2] Prior oral agreements forming a part of the negotiations for a con- 
tract become merged in the subsequent written contract, and, in an action for 
a recovery under the contract, are incompetent as evidence for the purpose of 
varying its terms. A similar question was before us for determination in the 
case of Globe. & Rutgers Fire Insurance Co. v. McIntosh, 227 Ky. 639, 13 S. 
W.(2d) 775, 776. The court said: 

“The court erred in overruling defendant’s motion to exclude the evidence 
of the plaintiff relative to the promise of the agent made previous to or at the 
time the insurance was written to transfer this policy to the new location, as 
all conversations and agreements between McIntosh and Hammonds previous 
to the issue of this policy must be treated as merged in it. See 13 C. J. 597; 
6 R. C. L. 914, § 298. It cannot be urged that this agreement, made before the 
policy was issued, to transfer the coverage to the new location, was a distinct 
collateral agreement, and we feel that the following, taken from the case of 
Edge v. Ott et al, 151 Ky. 672, 152 S. W. 764, fully answers any contention 
that might be made relative thereto: 

“‘Tf the written agreement was reasonably or naturally connected with the 
previous verbal agreement, there would be much force in the argument that the 
verbal agreement was merged in and superseded by the written agreement, and 
so the written agreement should be treated as containing the whole of the 
contract between the parties.’ 

“The evidence of the plaintiff relative to the conversations between him and 
Hammonds previous to the making of this policy should not have been ad- 
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mitted, because the rule is well settled that a written contract cannot, in an 
action thereon without effort to reform it, be varied by parol evidence of agree- 
ments or understandings had before the writing was one 

[3, 4] Here the policy was issued and delivered to the insured, who ac- 
cepted it, and it constituted the sole contract between the parties, and all ante- 
cedent negotiations and agreements were merged into it. A contract may be 
reformed in equity where a preliminary parol agreement is omitted from the 
written contract through the fraud of one, or the mistake of both, of the parties 
to it, but this is not a suit for reformation. It is a suit on the policy, and evi- 
dence of an antecedent oral agreement which would alter the terms of the 
written instrument was inadmissible. The prior oral agreement had nothing to 
do with the true consideration for the contract, and the case of Continental 
Casualty Company v. Jasper, 121 Ky. 77, 88 S. W. 1078, 28 Ky. Law Rep. 53, 
relied on by appellee, is not in point. See Continental Casualty Company v. 
Harrod, 100 S. W. 262, 30 Ky. Law Rep. 1117. 

[5] Appellee argues that, the first semiannual premium having been paid 
and the insured having died within the current insurance year leaving the second 
semiannual premium unpaid, the policy was not forfeited by the failure to pay 
the semiannual premium for the year in which the insured died, by reason of 
this provision contained in the policy: “This policy is based upon the payment 
of premiums annually in advance, but if premiums be paid quarterly or semi- 
annually any unpaid premiums required to complete payment for the current 
insurance year in which death occurs, shall be considered an indebtedness to 
the company on account of this policy.’ However, the contract of insurance 
also clearly provided that the payment of any premium should not maintain the 
policy in force beyond the date when the next payment became due, and that, 
if any premium be unpaid when due, the policy should be void and all premiums 
forfeited to the company. The quoted clause relied on by appellee applied only 
where the insured died during the six-month period for which the semiannual 
premium had been paid. In that event the second semiannual premium due for 
the current insurance year was to be considered an indebtedness to the com- 
pany on account of the policy. It was clearly provided that nonpayment of 
premiums, whether quarterly, semiannual, or annual, worked a forfeiture of the 
policy. 

We conclude that all the testimony offered by appellee with reference to 
the alleged parol contract should have been exeluded. With this evidefice ex- 
cluded, there was no evidence authorizing a submission of the case to the jury, 
and appellant’s motion for a directed verdict should have been sustained. 

Judgment is reversed for proceedings consistent herewith. 


ANCIENT ORDER OF GLEANERS v. ZELUFF et al. No. 
Supreme Court of Michigan. Feb. 27, 1931. 
235 Northwestern Reporter 208. 


INSURANCE. 
3enefit certificate holder, by stating signature on application for change of 
beneficiary was hers, adopted signature, regardless of truth of statement. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 

Appeal from Circuit Court, Lenawee County, in Chancery; G. Arthur Rath- 
bun, Judge. 

Interpleader suit by Ancient Order of Gleaners against Leo Zeluff and Celia 
La Bounty. From the decree, defendant first named appeals. 

Reversed and rendered. 

Argued before Butzel, C. J., and Wiest, Clark, McDonald, Potter, Sharpe, 
North, and Fead, JJ. 

L. L. Watkins, of Manchester, for appellant. : 

Wood & Williams, of Tecumseh, for appellee Celia La Bounty. 

SHARPE, J. 

Anna Zeluff, the mother of the defendants, Leo Zeluff and Celia La Bounty, 
was the holder of a benefit certificate in the Ancient Order of Gleaners on July 
22, 1929, in which the defendants were named as beneficiaries. She stated to 
Martha Lowe, the secretary of the local Arbor at Ridgeway, that she desired to 
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change the beneficiary. On the above date, Mrs. Lowe furnished her with a 
blank application for that purpose. She took it into a nearby store, and brought 
it out with her name signed to it and handed it to Mrs. Lowe, who, with her hus- 
band, was sitting in an automobile, and told them she had signed it, and both of 
them signed as witnesses thereto. In it she requested the change of beneficiary 
from the son and daughter to the son alone. When she first spoke to Mrs. Lowe 
about the change, she delivered her certificate to her, and Mrs. Lowe then sent 
the certificate and application to the company, and the change of beneficiary was 
then made by the officers of the company. 

Anna Zeluff passed away on the 3lst day of August, 1929. The daughter 
making claim to an undivided one-half of the money payable on the certificate, 
the plaintiff filed the bill of interpleader herein, and asked to have their respective 
rights thereto determined. The testimony submitted was as noted above. 

The trial court, after comparing the signature of the deceased with others, 
said to be written by her, although no proof thereof appears in the record, was 
of the opinion that the signature on the application was not that of deceased, 
and ordered the fund to be equally divided between the two defendants. 

The testimony of Mr. and Mrs. Lowe is in no way disputed. If the signa- 
ture was not that of deceased, her act in taking the application into the store, 
bringing it to Mrs. Lowe, and stating to her and her husband that the signature 
thereon was hers, was an adoption of it as her own and gave it the same force 
and effect as if written in her own hand. 

“In our opinion, the signature of the grantor in a deed, written by another at 
his request, or, though written without his knowledge, if adopted by him as his 
own, has the same validity as if written by his own hand.” Nye v. Lowry, 82 
Ind. 316, 320. 

In our opinion there was a valid change of beneficiaries from that of the son 
and daughter to the son alone. The decree entered will be reversed and set aside, 
with costs against the defendant Celia La Bounty, and one may be here entered, 
finding that the son, Leo Zeluff, is the sole beneficiary, and ordering the proceeds 
of the certificate now in the hands of the clerk of the court to be paid to him. 


BROD v. DETROIT LIFE INS. CO. No. 155. 
Supreme Court of Michigan. Feb. 27, 1931. 
235 Northwestern Reporter 248, 


INSURANCE 

Disability, to be compensable under policy requiring total and permanent dis- 
ability, must be both total and permanent. 

(For other cases, see Insurance, Dec. Dig. § 528.) 
2. INSURANCE. aa 

Temporary total disability, followed by only partial disability, is not com- 
pensable under policy requiring total and permanent disability. 

(For other cases, see Insurance, Dec. Dig. § 528.) 
3. INSURANCE. 

Insured, failing to show that total disability would presumably be for life, 
was not entitled to recover under policy requiring total and permanent disability. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

Error to Circuit Court, Wayne County; Theodore J. Richter, Judge. 

Suit by Harry Brod against the Detroit Life Insurance Company. Judgment 


for defendant, and plaintiff brings error. 
Affirmed. 


Argued before the Entire Bench, except Butzel, C. J. 

Leon Dreifuss, of Detroit (Milton B. Safier, of Detroit, of counsel), for ap- 
pellant. 

3utzel, Levin & Winston, of Detroit (Chris M. Youngjohn, of Detroit, of 
counsel), for appellee. 

Feap, J. 

May 7, 1925, defendant issued to plaintiff a life insurance policy, with a sup- 
plemental agreement attached, containing the provision: 
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“After one full year’s premium shall have been paid and before default in 
the payment of any subsequent premium hereon, if the insured under the above 
numbered policy, prior to attaining the age of sixty years at nearest birthday and 
while this policy is in full force, shall furnish due proof of the company at its 
home office, that he has become totally and permanently disabled by bodily injury 
or disease, so that he is and presumably will be permanently, continuously and 
wholly prevented thereby for life from performing any work for compensation, 
gain or profit, or from following any gainful occupations, and that such disability 
has then existed continuously for not less than sixty days, the company will 
grant the following benefits: * * * 

“2. Income to insured: Six months after the receipt of said due proof of dis- 
ability, the company will pay to the insured if then living, and such disability 
still continues one thousand dollars and a like sum annually thereafter during 
the life of the insured and the continuance of his disability.” 

Plaintiff is manager of a corporation conducting several retail stores in De- 
troit. On September 19, 1925, he had an operation. He was confined to the 
hospital and his home for a time, and then was able to get about. He claims he 
was wholly incapacitated from work for a year, and that, since then, although 
he has been able to conduct his business, he has been prevented, by the effect of 
the operation, from doing some of his work. Within the year after the operation, 
plaintiff filed proof of claim. Defendant denied liability, and this suit is to re- 
cover $1,000 for total disability for one year. The court directed a verdict for 
defendant. 

We will assume that plaintiff’s testimony raised an issue of fact for the jury 
upon his claim that he was totally disabled from work for a year and has been 
partially incapacitated since. 

[1, 2] The policy is not ambiguous, and there is no occasion for the applica- 
tion of the rule that it will be construed against the insurer. It is not a straight 
disability contract. It requires that the disability,, to be compensable, shall be 
both total and permanent. Both elements must coexist. Shipp v. Metropolitan 
Life Ins. Co., 146 Miss. 18, 111 So. 453. A temporary total disability, even for a 
year, followed by only partial disability, is not within the benefits. Ginell v. Pru- 
dential Insurance Co., 237 N. Y. 554, 143 N. E. 740, reversing 205 App. Div. 494, 
200 N. Y. S. 261. 

[3] Plaintiff made no showing at the trial, by medical opinion or otherwise, 
of the probable duration of his total disability, nor did he present testimony that 
he had made such showing in his proof of claim. While it is true that the time 
a disability will run cannot be foretold with certainty, there are possibilities and 
probabilities in connection with injuries and diseases which may be measured 
more or less accurately by standards based upon experience, and which may be 
shown in evidence. Plaintiff’s proof failed entirely in the essential that total dis- 
ability would “presumably” be for life, as required by the policy. 

Judgment is affirmed, with costs. 

Clark, McDonald, Potter, Sharpe, North, and Wiest, JJ., concur. 


BIGALKE v. MUTUAL LIFE CO. OF BAL a see No. 21178. 
St. Louis Court of Aga Missouri. Feb. 3, 1931. 
Rehearing Denied Feb. 17, 1931. 

34 Southwestern Reporter (2d) 1019. 


INSURANCE. 

In view of clause in application that liability should not attach until full 
payment of first premium, due dates of premiums and running of grace period 
were governed by actual first payment, notwithstanding fixing of due date in 
life policy. 

Though policy bearing date of February 9 contained clause that 
premium was payable on February 9 and like amount on each succeeding 
anniversary, with grace period of thirty-one days for second and subse- 
quent premiums, second annual premium was not payable until March 4 
the following year, inasmuch as first annual premium was not paid until 
March 4, and application provided that it was agreed that, if entire 
amount of first premium be not paid at time of making application, there 
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shall be no liability until policy be issued and manually delivered and 

entire amount of first premium actually paid during insured’s lifetime 

and good health. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

2. INSURANCE. 

Insurer had burden to show agent’s authority to collect premium was re- 
stricted to particular debit or district. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

3. INSURANCE. ; 

Evidence supported finding of insurer’s agent’s authority to collect semi- 
annual premium. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

4. INSURANCE. a 

Provision making premiums payable to agent upon delivery of official re- 
ceipt is waived, where agent, so authorized, accepts premium without deliver- 
ing such receipt. 

(For other cases, see Insurance, Dec. Dig. § 90.) 

INSURANCE. 

Agent’s authority is fixed by contract, express or implied, between insurer 
and agent, not between insurer and insured. 

(For other cases, see Insurance, Dec. Dig. § 90.) 

9. INSURANCE. : ; eae x 

Practice of insurer’s agents in collecting premiums without delivering of- 
ficial receipt, acquiesced in by insurer’s officers, held admissible to show authority. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

INSURANCE. 

Evidence of insurer’s agents’ practice in collecting premiums sield properly 
admitted without being pleaded. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

11. INSURANCE. 

Where, as matter of law, policy had not lapsed if agent was authorized to 
receive premium, submitting issue of vexatious refusal to pay held not error. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

12. INSURANCE. 

Insurer's contesting payment on ground agent was not authorized to receive 
premium, though jury found he was, held sufficient to show bad faith and vexa- 
tious refusal to pay. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from St. Louis Circuit Court; Erwin G. Ossing, Judge. 

“Not to be officially published.” 

Action by William G. Bigalke against the Mutual Life Insurance Company 
of Baltimore. From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

Jones, Hocker, Sullivan & Angert, W. F. Drescher, Jr., and Raymond J. 
Lahey, all of St. Louis, for appellant. 

R. P. & C. B. Williams and Robert P. Elam, all of St. Louis, for respondent. 

Sutton, C. 

This is an action on an insurance policy for $1,000, on the life of Daniel 
G. Bigalke. Plaintiff is the beneficiary in the policy, 

The trial, with a jury, resulted in a verdict in favor of plaintiff for $1,000, 
the face amount of the policy, with interest thereon amounting to $176.17, and 
with a $250 attorneys’ fee for vexatious refusal to pay, aggregating $1,426.17, 
and judgment was given accordingly. Defendant appeals. 

[1] The policy contains, among others, the following provisions: 

“The annual premium required on this policy is $24.83, payable on the 9th 
day of February, 1924, and a like amount on each succeeding anniversary until 
premiums for Twenty full years shall have been paid or until the prior death 
of the insured. * * * Except as herein provided the payment of a premium or 
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installment thereof shall not maintain the policy in force beyond the date when 
the next premium or installment thereof is payable. All premiums are payable 
in advance at said Home Office or to an agent of the Company upon delivery 
of a receipt signed by one or more of the following officers of the Company: 
President, Vice-president or Secretary and countersigned by said agent. 

“Grace of thirty-one days shall be granted for the payment of every pre- 
mium after the first, during which month the insurance shall continue in force. 
If the insured shall die during the month of grace the past-due premium will 
be deducted from any amount payable hereon in any settlement hereunder.” 

The application for insurance contains the following provision: 

“It is understood and agreed that if the entire amount of the first annual, 
semi-annual or quarter-annual premiums, * * * is not paid at the time of mak- 
ing this application, there shall be no liability on the part of the said Company 
under this application unless nor until a policy: shall be issued and manually 
delivered to me and the entire amount of such first premium thereon actually 
paid during my lifetime and while I am in good health.” 

The policy bears date as of February 9, 1924, but the first annual premium 
of $24.83 was not paid until March 4, 1924. The insured defaulted in the pay- 
ment of the annual premium due, as stated in the policy, on February 9, 1925. 
On March 18, 1925, the defendant, on application of the insured, changed the 
premium payments from $24.83 annually to $12.66 semiannually. On the same 
date the insured paid the semiannual premium of $12.66, and the defendant 
reinstated the policy. To obtain this reinstatement the plaintiff had a written 
request therefor, stating that he was in good health, as required by the de- 
fendant. 

According to the evidence for the defendant the second semiannual premium 
was never paid, and on September 10, 1925, defendant lapsed the policy on its 
books for failure of the insured to pay the premium on August 9th, or within 
the grace period of thirty-one days thereafter. 

The plaintiff’s evidence shows, however, that this semiannual premium was 
paid on October 3, 1925, to Walter Reinert, an agent of the defendant, and plain- 
tiff produced in evidence a receipt therefor signed by said agent. 

The defendant assigns error here upon the refusal of its instruction in the 
nature of a demurrer to the evidence. In support of this assignment defendant 
insists that the policy had lapsed on September 10, 1925, for nonpayment of the 
second semiannual premium, and that the agent to whom the premium was 
paid on October 3d was not authorized to receive the premium on behalf of 
defendant. 

Plaintiff contends that, inasmuch as the first annual premium on the policy 
was not paid until March 4, 1924, the second annual premium due under the 
policy, as originally written, was not payable until March 4, 1925, and that, 
when the premium payments were changed from annual to semiannual, the first 
semiannual premium fell due on March 4, 1925, and the second semiannual 
premium fell due on September 4, 1925, and, allowing the insured the benefit 
of the grace period of thirty-one days, the payment made to defendant’s agent 
on October 3d was within the grace period, which did not expire until October 
Sth, and that therefore the policy never lapsed. This contention is in accord 
with the decisions in this state. Hampe v. Metropolitan Life Ins. Co. (Mo. 
App.) 21 $.W.(2d) 926; Halsey v. American Central Life Ins. Co., 258 Mo. 659, 
167 S. W. 951; Landrigan v. Mo. State Life Ins. Co., 211 Mo. App. 89, 245 S. 
W. 382; State ex rel. Mo. State Life Ins. Co. v. Allen, 295 Mo. 307, 243 S. W. 
839; Newman v. John Hancock Life Ins. Co. (Mo. App.) 7 S.W.(2d) 1015. These 
decisions are necessarily controlling here. 

2, 3] Plaintiff also contends that the evidence shows that the agent to 
whom the premium was paid on October 3d was authorized to receive the same 
on behalf of defendant. 


The defendant maintained an office in the city of St. Louis, in charge of a 
general manager. Eighty-five agents operated out of this office, under the 
supervision of the manager. These agents had authority to solicit insurance, 
take applications therefor, have the policies issued, and collect premiums. It 
was their practice to collect premiums without giving official receipts. In such 
cases they would give unofficial receipts, furnished them by the defendant for 
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that purpose. When they collected the premiums, they turned them over to 
the St. Louis office, and such premiums were accepted without protest or ob- 
jection. It appears that there was no lack of diligence on the part of these 
agents in selling insurance and collecting premiums. They sold and collected 
premiums on both industrial insurance and ordinary life insurance. Reinert 
was one of these agents. The defendant’s own evidence tends to show that 
these agents were authorized to solicit insurance, take applications therefor, have 
the policies issued, and collect premiums, and that there was no objection to 
their collecting premiums without giving official receipts, provided the policies 
had not lapsed when the premiums were collected, but its evidence tends to show 
further that the authority of these agents to collect premiums was restricted 
to their own respective debits or districts. The evidence for the plaintiff, how- 
ever, tends to show that there was no such restriction with respect to ordinary 
life insurance, such as is involved here. According to defendant’s evidence, a 
debit consisted of the territory or district to which the agent was assigned, 
and the agent was authorized to collect premiums only on the insurance which 
he had written by one Kilcoyne, then an agent of the defendant, and the first 
premium was paid to him. Kilcoyne left the employ of the company in Novem- 
ber or December, 1924, before the second annual premium became due. Harold 
Meier, another agent of the defendant, collected the first semiannual premium 
on March 14, 1925, and gave an unofficial receipt therefor, and the manager 
of the St. Louis office requested the home office to forward the official receipt 
two days after this premium had been received by the St. Louis office. Meier 
collected only the one premium on the policy, and left the defendant’s employ 
in July or August, 1925, so that when the second semiannual premium came due 
Meier was without authority to collect it. The defendant offered no evidence 
to show whose duty it was to make the collection of the second semiannual 
premium due on the policy, though its evidence showed that it was the duty 
of the agent writing the insurance to keep in touch with the policyholder and 
make future collections of premiums thereon. The insured evidently knew 
that Reinert was an agent of the company. He wrote insurance for insured’s 
sister, with whom the insured lived at the time, and collected insurance pre- 
miums from her. The evidence for the defendant tended to show that the 
policy in suit did not belong to Reinert’s debit. 


William J. Leimkuhler, defendant’s manager for the St. Louis office, pro- 
duced as a witness for defendant, testified that Reinert had authority to take 
applications, get policies, have policies issued, and to collect such premiums 
in his territory as were entered in his collection book or asked to get receipts 
for. On further examination he testified that Reinert had general authority to 
take applications for insurance, write insurance, and collect premiums. He sub- 
sequently qualified this testimony, however, by saying that Reinert’s general 
authority to collect premiums was confined to his debit. 

On December 28, 1926, defendant’s assistant secretary, F. L. Schneider, 
wrote plaintiff that, if Reinert accepted any money from the insured as a pay- 
ment on the policy, “he did so without authority, as the grace period of thirty- 
one days allowed for payment of the premium, had expired.” The insured’s 
death occurred on January 29, 1926. Defendant at no time prior to the trial, 
so far as the evidence shows, ever contended that Reinert was without authority 
to collect the premium because the policy did not belong to his debit, or because 
he did not have the official receipt, though defendant all the time knew that 
the official receipt had not been delivered. 

The plaintiff clearly made a prima facie case for the jury as to the authority 
of Reinert to receive the premium on behalf of defendant. It appears from 
defendant’s own evidence that Reinert was authorized to solicit insurance, take 
applications therefor, have policies issued, and collect premiums as defendant’s 
agent in the city of St. Louis. If his authority was restricted to any particular 
debit, surely the burden was on the defendant to so show. This must be so, 
since the evidence as to the agents’ authority is peculiarly within the knowledge 
and power of the defendant. In this connection, it is pertinent to observe that 
defendant did not produce as a witness either Reinert or any other of its eighty- 
five agents operating in St. Louis, having like authority as Reinert, to show 
what, if any, restrictions were imposed upon the agents in the collection of 
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premiums. It was shown that Reinert was in the courtroom and available as 
a witness during the trial, and there was no ‘showing that the other agents were 
not available. Under the instructions given by the court the jury found that 
Reinert was authorized to receive the premium paid to him, as agent of de- 
fendant, and we regard the evidence as amply sufficient to support such finding. 

[4, 5] Defendant places its chief reliance upon the provision of the policy 
that all premiums are payable at the home office, or to an agent of the com- 
pany, upon delivery of an official receipt. Such a provision as this has, in its 
final analysis, no contractual force or effect whatsoever, for the instant an 
agent, who is authorized to do so, accepts the premium without delivery of 
an Official receipt, the provision is waived. Of what avail is it to write into 
the policy a provision that an agent of the company is not authorized to re- 
ceive the premium without an official receipt, if, as a matter of fact, he is 
authorized to receive, and does receive, the premium without an official receipt? 
Such a paradox has no place in the law of contracts, and finds no recognition 
in this courts of this state. Thompson v. Traders’ Ins. Co., 169 Mo. 12, 68 S. 
W. 899; Noyes-Norman Shoe Co. v. Cooper (Mo. App.) 4 S.W. (2d) 486; James 
v. Mutual Reserve Fund Life Ass’n, 148 Mo. 1, 49 S. W. 978; Courtney v. 
Fidelity Mutual Aid Ass’n, 120 Mo. App. 110, 94 S. W. 768, 101 S. W. 1098. The 
authority and power of the agent is not fixed, and cannot be fixed, by the 
contract between the company and the insured, but is fixed by the contracct, 
express or implied, between the company and its agent. 

What we have just said applies with equal force to the provision that agents 
are not authorized to make, alter or discharge contracts. 


[6] The defendant urges that plaintiff, by the instructions given at his 
request, submitted the case to the jury on a different theory from that advanc- 
ed here, and that he is bound by the theory adopted in his instructions. The 
instructions were drawn on the theory that the second semiannual premium 
fell due six months after March 18th, the date of the reinstatement of the policy, 
which, with the addition of the grace period of thirty-one days, kept the policy 
in force until October 19th, but these instructions all required the jury to find, 
as a necessary predicate for a verdict for plaintiff, that said semiannual pre- 
mium was paid to an agent of defendant who was authorized to receive pay- 
ment thereof for defendant. So did the only instruction given on behalf of 
defendant. This was the only issue of fact in the case. The jury resolved the 
issue in favor of plaintiff. If the premium was paid to an agent authorized to 
receive it, as the jury found, plaintiff was entitled to recover. The fact that 
the first annual premium was not paid until March 4, 1924, was shown by the 
records of the defendant, which the defendant itself introduced in evidence, 
and also by the testimony of the defendant’s vice president, who was produced 
as a witness on behalf of defendant. The fact is not disputed anywhere in the 
evidence. So that it may be said as a matter of law, under the decisions, that 
the policy had not lapsed on October 3d, when the second semtannual premium 
was paid. No purpose could be served by a reversal of the judgment, except 
to give the defendant an opportunity to submit to another jury the only issue 
of fact in the case, to wit, whether or not the agent was authorized to receive 
the premium, which the one jury has already determined. We recognize the 
rule that ordinarily a party is bound on appeal to the theory adopted in the 
court below, but we think the rule inapplicable in this state of record. 

[7, 8] Defendant further urges error on the ground that plaintiff’s in- 
structions submitted to the jury a question of law, for their determination, as 
to whether or not the policy had lapsed at the time of the payment of the 
second semiannual premium. We recognize the rule, of course, that it is im- 
proper to submit a question of law to the jury, but we do not see how the sub- 
mission of such question to the jury in this ‘case could have been harmful ta 
the defendant. It could have been harmful only to the plaintiff, since he was 
entitled, under the conceded facts, to have the jury instructed as a matter of 
law, without any further postulates whatever, that, if the insured paid the 
second semiannual premium, on October 3d, to an agent of defendant who was 
authorized to receive payment thereof for defendant, plaintiff was entitled to 
recover. All the instructions required the jury to find this fact as a necessary 
predicate to a recovery by plaintiff, and it is not perceived how the cumbering 





1152 The Insurance Law Journal, Vol. 76 [June, 1931 


of the instruction with the postulation of a question of law could have harmed 
the defendant. 

[9, 10] Defendant assigns further error upon the admission of evidence 
relative to the practice of defendant’s agents in the collection of premiums with- 
out delivery of an official receipt, on the ground that such practice was not 
pleaded. There is no merit in this assignment. Such practice, habitually en- 
gaged in, with the knowledge and acquiescense of the defendant’s officers, and 
of its manager in charge of the St. Louis office, who had full control and super- 
vision of the agents and their activities in St. Louis, was pertinent and cogent 
evidence to show that-these agents were authorized to so collect the premiums. 
It was not error to admit any evidence which tended to prove this issue of 
fact. It was neither necessary nor proper for plaintiff to plead his evidence. 

[1l, 12] Defendant further insists that the evidence did not justify the 
submission to the jury of the issue of vexatious refusal to pay the policy, and 
assigns error upon the refusal of the court to withdraw this issue from the 
consideration of the jury. We are unable to say, as a matter of law, that the 
jury were not entitled to have this issue submitted to them. The question of 
law involved as to whether or not the policy had lapsed when the second semi- 
annual premium was paid had been settled by the decisions in this state when 
the death of the insured occurred. The only substantial issue of fact involved 
related to whether or not the agent, Reinert, was authorized to receive the 
second semiannual premium. The jury determined that he was so authorized. 
If he was so authorized, as the jury found, the defendant knew it. Neverthe- 
less, defendant contested payment on the ground that he was not so authorized. 
This of itself was sufficient to show bad faith and vexatious refusal to pay. 

The Commissioner recommends that the judgment of the circuit court be 
affirmed. 

Per Curiam. 

The foregoing opinion of Sutton, C., is adopted as the opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Haid, P. J., and Becker and Nipper, JJ., concur. 


HANEY v. SECURITY BEN. ASS’N OF TOPEKA, KAN. No. 17049. 
Kansas City Court of Appeals. Missouri. Jan. 5, 1931. 
Rehearing Denied Jan. 26, 1931. 

34 Southwestern Reporter (2d) 1046. 


4. INSURANCE. 

In action on benefit certificate, association had burden to show that insured, 
when signing application, was not in good health. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

5. INSURANCE. 

Whether insured was afflicted with cancer at time of application for benefit 
certificate held question for jury. 

The death certificate filed with the Missouri board of health pur- 
suant to Rev. St. 1919, § 5816, showed that cancer of breast, of which in- 
sured died, had continued for eight years, whereas the application was 
signed only eight months before insured’s death. However, there was sub- 
stantial testimony to the effect that insured was in good health when the 
application was made, and her family physician testified that, while he 
examined the lump in insured’s breast either shortly before or shortly 
after the application, he was unable to say that she had cancer at that 
time. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

Appeal from Circuit Court, Boone County; H. A. Collier, Judge. 

Action by Dayton O. Haney, guardian for Dayton Haney, Jr., and another, 
minors, against the Security Benefit Association of Topeka, Kan. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

R. E. Ausmus, of Centralia, and Don C. Carter, of Sturgeon, for appellant. 

Clark, Boggs & Peterson, of Columbia, for respondent. 

ARNOLD, J. 
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This is an action to recover upon a benefit certificate of insurance. 

Defendant is a corporation organized under the laws of the state of Kansas, 
with its home office in the city of Topeka in that state, and is duly authorized 
to operate in the state of Missouri. It is a fraternal beneficiary society, operating 
upon an assessment basis, through subordinate lodges located at various places in 
Kansas and other states; its members are received therein through initiation 
ceremony, first becoming social and later beneficiary members. The record shows 
that such a subordinate lodge was located at Centralia, Boone county, Mo., known 
as Centralia Council, No. 917. 

On November 1, 1928, Zulah Haney, a married woman, made written applica- 
tion for a benefit certificate in the sum of $1,000, naming as beneficiaries therein 
her two children, namely, Dayton, Jr., and Dorothy Frances Haney. Upon said 
written application, defendant issued its beneficiary certificate No. 1708002, in the 
sum of $1,000, payable to said minor children on the death of the insured. The 
certificate was delivered to insured on December 14, 1928, and signed by her on 
the same day. 

Insured died on June 4, 1929, and plaintiff, husband of decedent and father 
of the beneficiaries named, became their duly appointed and qualified guardian, 
and this suit was instituted by him as such. 

The petition is formal, naming the minor beneficiaries, alleging defendant is 
a corporation organized under the laws of Kansas as a beneficiary society, and 
authorized to do business in Missouri; that on November 12, 1928, defendant is- 
sued and delivered to Zulah Haney, mother of said children, a beneficiary cer- 
tificate wherein it promised to pay on her death $1,000 to said children. The said 
certificate is attached to the petition. Further the petition alleges the death of 
Zulah Haney on June 4, 1929, and that proofs of death were furnished within 
the required time; that she was a member in good standing at the date of her 
death and the certificate was in full force and effect; that plaintiff has demanded 
payment of the amount due under the certificate, but payment has been refused. 
Judgment is sought in the sum of $1,000, with 10 per cent. additional for vex- 
atious refusal to pay, and attorney’s fees. 

The second amended answer, upon which the cause was tried, pleads, first, a 
general denial; and specifically pleads that, under the provisions of the certificate 
and the by-laws of the association which form a part of the contract, the insured 
must be in good health upon delivery of the certificate, to make the same effective, 
and alleges the insured was not in good health upon delivery of the same. 


The answer further pleads that the answers to certain questions in the ap- 
plication were false, and that the same were warranties, and alleges refusal to pay 
because insured was not in good health at the time the application was made and 
the policy delivered and because of false warranties in the application. 

The reply was a general denial of the new matter set out in the second 
amended answer; that said insured made truthful answers to all questions asked in 
said application; that the answers set out in said application, if incorrect, are 
not as given by Zulah Haney; that applicant did not read the application before 
signing it, and was at all times ignorant of the contents of the same. 


Defendant filed a motion to strike all parts of the reply except the general 
denial, based upon three grounds: (1) That the second paragraph thereof is not in 
answer to new matter pleaded in defendant’s answer; (2) that it states a part of 
plaintiff's cause in an attempt to piece out the petition; (3) that plaintiff is estop- 
ped to urge that applicant did not read the application, because in the same she 
warranted that she had read it, that it was correct, and that such warranty was in 


consideration of the issuance of the certificate. The motion to strike was over- 
ruled. 


The cause was tried to a jury, resulting in a verdict for $1,000, and judgment 
was accordingly entered. A timely motien for a new ttrial, stating eighteen 
grounds therefor, was overruled, and defendant appeals. At the close of plain- 
tiff's case and again at the close of all the evidence, defendant asked peremptory 
instructions in the nature of demurrers which were refused, and these rulings of 
the court are assigned as error. 


Plaintiff in his evidence shows he was regularly appointed guardian of the 
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beneficiary minors on June 11, 1929. C. C. Kimbrell, testifying in behalf of 
plaintiff, stated he was financier of council No. 917 at Centralia, Mo.; that he had 
known Zulah Haney since she was a child; that she resided at Centralia, Mo., and 
was the wife of plaintiff and mother of Dayton O., Jr., and Dorothy Frances 
Haney; that Zulah Haney became a member of lodge No. 917 at Centralia, be- 
coming a social member in October, 1928, and a beneficiary member in December 
of that year. Witness identified the benefit certificate introduced in evidence and 
that he witnessed Zulah Haney’s signature thereto; that she paid her first assess- 
ment December 6, 1928, and also assessments for January, February, March, April, 
and May, 1929; that she died on June 4, 1929; that, when she paid her first assess- 
ment, he had received the policy from the home office, but did not have it with 
him at the time; that the policy was delivered to her December 14, 1928, at which 
time she signed it as required; and that he (witness) was a witness thereto. The 
certificate was introduced in evidence and read to the jury, together with receipt 
for dues paid December 6, 1928. 

Witness testified insured was in good standing at the time of her death; that 
the last assessment was paid May 5, 1929; that the monthly assessments did not 
become due until the first day of the month and must be paid by midnight the 
last day of the month; that he personally delivered the policy to Mrs. Haney, 
which she signed in his presence; that she was in good health at the time and was 
“a good risk”; that proofs of death were promptly made. Witness also identified 
the application upon which the certificate was issued. 

At this point there was a stipulation to the effect that defendant was a fra- 
ternal organization; and this was followed by a demurrer to plaintiff's evidence 
which, as above stated, was overruled. 

Defendant introduced in its behalf Dr. G. C. Parmer, who testified he was a 
physician and had practiced in Centralia, Mo., for fourteen or fifteen years; that 
Zulah Haney was a patient of his prior to her death; that he had been her family 
physician for about eight years; that he had attended her in childbirth on May 
22, 1923, at which time a dead child was born; that he next attended her in Oc- 
tober or November, 1928, at which time she had a lump or growth in her left 
breast, a tumor; that this date was either October 24, or November 13; that the 
lump or tumor was about the size of an English walnut, under the skin, a little 
to the left of and above the nipple; that he advised her to return to his office 
soon, as he “regarded these growths as suspicious,” and wanted her to come back 
in a short time; that, in his opinion, the growth had been there for some months. 

On cross-examination, Dr. Parmer testified that on either October 24 or No- 
vember 13, 1928, Mrs. Haney came to him for examination as to the lump in her 
breast; that on one of these visits she brought her son, who was suffering from 
nosebleed; that he made a close physical examination of Mrs. Haney’s breast; 
that her clothing was removed and the examination made next to the person; 
that she had large breasts; the lump was on her left breast about an inch to an 
inch and a half above the nipple and about the size of an English walnut; that 
this seemed so through the tissues; that he encountered such conditions frequently 
on the breasts of women; that he considered them as “serious and suspicious,” 
but would not say she had a cancer at that time; that he told her to watch the 
growth of the lump and call back and see him; that he did not see her again until 
February 2, 1929, at her home, having been called there by her husband to ex- 
amine her breast; that he found the breast very much inflamed, enlarged, and 
very tender; that from November 14, 1928, to February 2, 1929, she had not come 
back to him and had not reported but what her breast was getting along all right, 
and, as far as he knew, it was getting along ail right; that a small tumor of the 
kind Mrs. Haney had would lie dormant for years and never give any trouble; 
that they will “flare up” easily, by an injury, bruise, undue pressure, or a blow; 
that he had had patients to carry tumors in their breasts for years without giving 
any trouble, and then die of other natural causes. Witness testified that Mrs. 
Haney was taken to a hospital at Mexico, Mo., on February 9, 1929, and was 
operated on February 11, and died June 4, following; that, when she came to 
him about the lump in her breast she was in good health outside of that lump; 
that she was the very picture of health, big-framed, strong, ruddy of complexion, 
did her own housework, and took care of her husband and two children. 





Life] Haney v. Security Benefit Ass'n. of Topeka 1155 


Defendant also offered in evidence the constitution and by-laws of the so- 
ciety and a certified copy of the vital statistics record of the death of Zulah 
Haney, which shows she died at Amanda Hospital in Mexico, Mo., on June 4, 
1929; that the physician, William Ford, M. D. who signed the certificate, attended 
decedent from April 28, 1929, to June 4 following, on which latter date she died 
at 8:30 a. m., giving the cause of death as “carcinoma of breast, duration eight 
years”; “contributing—breaking down of carcinoma with infection, during three 
months ;” that an operation was had on February 12, 1929. 

In rebuttal, Mrs. Amanda Krippendorf, testifying for plaintiff, stated she 
had lived in Centralia, Mo., all her life; that she was a graduate nurse and had 
much experience in the hospital as a private nurse and had done a great deal of 
practical nursing; that she lived next door to Mrs. Haney and had known her 
for several years; that she accompanied Mrs. Haney to the office of Dr. W. G. 
White at the time the application for the benefit certificate was filled out; that 
she saw Dr. White fill out the certificate at the time Mrs. Haney signed it; that 
there was no one present except witnesses, Mrs. Haney, and Dr. White; that she 
heard Dr, White ask Mrs. Haney the questions in the application, and, at the 
time the same was made out and signed by Mrs. Haney, on November 1, 1928, 
Mrs. Haney appeared to be a strong healthy woman; that Dr. White, in filling 
out the application, asked Mrs. Haney the questions as set out in the application, 
and Mrs. Haney answered them; that she heard the doctor ask Mrs. Haney, “Are 
you in good health at the present time?” and her answer was “Yes, sir”; that, so 
far as anybody knew, Mrs. Haney was in good health at that time, strong and 
robust, a healthy looking woman, complexion fair; that she heard Dr. White ask 
her, “Have you been under the care of or consulted any physician or surgeon con- 
cerning yourself within the past seven years?” that she heard Mrs. Haney reply, 
“No, sir, only when my stillborn baby was born”; that she said her stillborn 
baby was born May, 1922 or 1923; that she heard Dr. White ask Mrs. Haney, “If 
so, when and for what disease or ailment, name and address of each physician or 
surgeon ;” and Mrs. Haney answered, “Dr. Parmer,” stating he was her family 
physician, and, when asked, “How many children have you borne?” she answered 
“Four”; that the next question the doctor asked her was, “How old is your last 
baby?” and the reply was, “Eight years old’; that witness heard Dr. White ask 
Mrs. Haney if she was then pregnant, and she answered, “No”; that the doctor 
then asked, “Have your pregnancies and labor been normal?” and the answer was 
“Yes, sir, they have.” Witness stated that, as a trained and practical nurse, she 
would say that in the birth of a stillborn child the labor is usually as normal as 
in that of a living child, if there is no deformity. Witness stated that, after the 
examination had been finished, Mrs. Haney did not read the application; that Dr. 
White pushed the paper over to Mrs. Haney and said, “You sign here,” and Mrs. 
Haney signed it and left. On cross-examination, the testimony of Mrs. Krippen- 
dorf was not materially altered or changed. 

Dr. W. G. White, offered in rebuttal, testifying he was a practicing physician 
and had resided in Centralia, Mo., about ten years; had practiced medicine since 
1892; that in November, 1928, he was examiner for defendant. Witness then 
testified the application involved in this case was filled out by him for Mrs. Haney 
and is in his handwriting; that Mrs. Haney signed the application in one place 
and he in another, as witness; that Mrs. Krippendorf was present at the time 
the application was being filled out, and heard him ask her the questions and heard 
her answers thereto. On cross-examination, this witness stated he kept a record 
of the date of the examination and that no one was present thereat except Mrs. 
Krippendorf, Mrs. Haney, and witness. 

Plaintiff, Dayton O. Haney, testified he lives in Centralia, Mo., and was the 
husband of Zulah Haney, deceased; that she died on June 4, 1929; that they had 
two children, Dayton Haney, Jr., and Dorothy Frances Haney, aged, respectively, 
9 and 7 years; that he called Dr. Parmer to his home about the 2d or 3d of Febru- 
ary, 1929, to see his wife about a lump in her breast; that he did not know she 
had a lump in her breast until the latter part of January or first of February, 
1929: that he did not know she had previously consulted Dr, Parmer about the 
lump in her breast; that he came home one Saturday late in January or the first 
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of February, 1929, and his wife complained of pain in her breast; that the place 
was swollen and there was a good-sized lump in her breast; that the doctor did 
not say what was wrong with her, but did say he was suspicious of it; that Dr. 
-armer was their family physician and she was under his care at the time. 

This witness testified on cross-examination that the company had notified 
him that the reason they were declining to pay the certificate was that Dr. Parmer 
had waited on Mrs. Haney and found a lump in her breast prior to November 
lst; that he did not go to Dr. Parmer and suggest to him that the visit in October, 
1928, was made for his son and not for his wife; that he did not say anything to 
Dr. Parmer about it, but that it was his wife who went there for his son. At this 
point plaintiff closed his case. 

Defendant then offered in rebuttal Dr. Parmer, who testified the reason he 
was uncertain about the visit of Mrs. Haney being in October or November was 
because Mr. Haney came to him and told him he thought he was mistaken in the 
dates, and that he was quite certain it was Mrs. Haney who made the visit in No- 
vember. On cross-examination, this witness testified he would not be certain 
whether Mrs. Haney visited him October 24th or November 17th; that he had no 
interest in the suit; that the only reason he had a record in the matter was because 
he had not been paid cash at the time of the visit; that, no matter what member 
of the family came to him for treatment, he always charged it to the head of the 
family ; and that his record did not show which member of the family was treated 
on the dates mentioned. 

Dr. White, being recalled by defendant in rebuttal, testified he read the ques- 
tions to Mrs. Haney at the time he filled out the application and wrote the answers 
down as she gave them to him; that he did not remember whether she told him 
she had had four children and two were dead; he knew she said she had two 
children, a little boy and a little girl, and he knew one was dead; that just as soon 
as Mrs. Haney answered the questions he wrote them down. 


[1] It was shown that the decedent sustained a fall on the 26th or 27th of 
November, 1928. The defendant objected to this proof. The objection was sus- 
tained, and the plaintiff made offer to show that decedent, on or about the 27th 
of November, 1928, while coming into the house, fell upon her left side and breast 
and suffered injury therefrom. The offer was rejected upon the objection of de- 
fendant, based upon the ground that the issue in the case is whether or not she 
was healthy and in good health at the time of the making of the application on the 
Ist of November, 1928.” The evidence should have been admitted, but, inasmuch 
as it was rejected at the instance of defendant, defendant is now estopped to claim 
the evidence was not of some force and value as tending to explain the state- 
ments in the death certificate. 


_ This was all the evidence offered, excepting the documents held to be per- 
tinent to the issues herein, consisting of the application, the beneficiary certificate, 
the constitution and by-laws of the defendant corporation, and the certificate of 
the bureau of vital statistics of the state of Missouri relative to this case. On 
this appeal defendant makes eight assignments of error, all of which are developed 
and argued in the brief. 


_ The first point urged is the court erred in refusing a directed verdict for de- 
fendant, and in support of this point, it is urged (1) that the evidence is uncon- 
tradicted that insured was suffering from cancer of the left breast at the time of 
signing the application; (2) her false warranty of good health avoided the policy; 
and (3) being false, it was immaterial whether she knew of her condition at the 
time it was made. The contentions enumerated are based upon the fact that, as 
shown by the benefit certificate, together with the charter, constitution, and laws 
of the society, the application for membership and medical examination, signed 
by the member and made a part thereof, constitute the contract. The application 
introduced in evidence contains the following statements and warranties: 

“As a consideration for the issuance to me of a benefit certificate by The Se- 
curity Benefit Association, as herein applied for, I warrant that the foregoing 
answers and statements are true, full and correct, and I agree that the said ans- 
wers and statements shall be held to be warranties. 

“I further declare and agree that I have verified each of the foregoing ans- 
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wers and statements from 1 to 23 inclusive and I know and understand the same, 
and that the answers and statements herein are as written or given by me. 

“As a further consideration for the issuance of a beneficiary certificate to me, 
I warrant that I am now in sound physical and mental condition.” 

The certificate shows decedent’s acceptance, as follows: 

“This certificate delivered to me this 14th day of Dec. 1928, and accepted sub- 
ject to all the provisions and conditions set forth in this certificate and the con- 
stitution and laws of The Security Benefit Association. 

“Zulah Haney, Member. 

“Witness, C. C. Kimbrell.” 

The certificate issued to insured, under section 5 of the general provisions 
states: “5. This certificate shall not be in force and effect until all the require- 
ments of the Association’s laws have been fulfilled, the required assessments 
paid and the certificate signed by the applicant in person, during the applicant’s 
good health.” 

Section 98 of the constitution of said association provides: “The beneficiary 
certificate shall become effective and be in force from and after the intiation 
of the member and the payment of one assessment and subordinate council 
dues to the financier, the certificate having been signed by the member and 
delivered to him while in good health.” 

It is charged in defendant’s second amended answer that insured’s answers 
to questions 14, 17, 20, and 21 in the application were false. Question num- 
bered 14 is, “Are you in good health at the present time?” and the answer is 
“Yes.” Question 17 is as follows: “(a) Have you been under the care of or 
consulted any physician or surgeon concerning yourself within the past seven 
years; (b) If so, for what disease or ailment, name and address of each 
physican and surgeon, and give dates.” 

The answer to (a) was “No.” 


Question No. 20. was: “(a) How many children have you borne? (b) 
Give date of birth of last one.’ The answer was: “(a) Two; (b) July 11, 1921.” 

Question 21 was as follows: 

“(a) Are you now pregnant? (b) If so, how far advanced? (c) Have 
your pregnancies and labor been normal?” And the answers were: “(a) No- 
(b) No. (c) Yes.” 

The application signed by decedent provides: “As a further consideration 
for the issuance of a benefit certificate to me, I warrant that I am now in 
sound physical health and mental condition.” 

It is insisted, as charged in the answer, that, because of the alleged false 
and fraudulent answers to the aforesaid questions, which were warranted by 
the applicant to be true and made as warranties for the purpose of obtaining 
the beneficiary certificate, and because of her declarations and warranties that 
she read and understood each and all of the statements, questions, and answers 
thereto, and that they were written as given by her and were true and correct, 
and because of applicant’s special warranty as to her health at the time she 
signed the application, which was false, said certificate is null and void, and 
defendant not liable thereon. 

Plaintiff insists the answers complained of are true and the warranties not 
breached. Hence the basis of this lawsuit. 

The first point in defendant’s brief has three subdivisions, A, B, and C. 
Subdivision A is presented under three points all relating to the condition of 
Mrs. Haney’s health at the time she signed the application on November 1, 
1928; B relates to the time of delivery of the certificate, December 14, 1928, 
the defense being that insured had a cancer of the breast when she signed 
the application and also when the certificate was delivered to her; and C 
that the demurrer offered by defendant at the close of all the evidence should 
have been sustained because insured made false warrantis in her application. 

2, 3] The testimony as to the condition of Mrs. Haney’s health at the 
time she signed the application and at the delivery of the certificate has been 
referred to, and it is unnecessary to repeat it here. Defendant urges that the 
death ceritficate filed with the Missouri board of health, pursuant to provisions 

f section 5816, Rev. St. 1919, establishes prima facie that that Mrs. Haney’s 
death was caused by carcinoma of the breast of eight years’ duration, and that 
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the burden was on plaintiff to overcome the prima facie case thus made, and 
that plaintiff failed in this respect. Of course this court will not weigh the 
evidence, as that is strictly within the province of the jury. It is the well establish- 
ed rule that, in considering a demurrer to the evidence, the evidence of the plain- 
tiff must be accepted as true and plaintiff is entitled to every reasonable inference 
to be drawn from defendant’s testimony, and any evidence of defendant contradictory 
to that of the plaintiff’s witnesses must be excluded. Link v. Railway (Mo. App.) 
233 S. W. 834. 

[4, 5] Aside from the death certificate above referred to, defendant calls 
attention to the testimony of Dr. Parmer, decedent’s family physician, as sup- 
porting the prima facie case made by the death certificate. The testimony upon 
which plaintiff depends to overcome the prima facie case of defendant consists of 
the statement of Mrs. Krippendorf and that of Dr. Parmer, elicited on cross- 
examination. On cross-examination, Mrs. Krippendorf testified: That she was a 
graduate nurse and had had lots of experience in the hospital as a private nurse 
and had done a great deal of practical nursing; that she had known Mrs. Haney 
for several years; that, at the time the application was signed by Mrs. Haney, on 
November 1, 1928, she appeared to be a strong, healthy woman; that, so far as 
anybody knev at that time, Mrs. Haney was in good health and a strong, robust, 
and healthfu: looking woman, complexion fair. 

Dr -armer stated: That he made a close physical examination of Mrs. 
Han_y’s breast at the time (October or November, 1928), removing the clothing 
2d making the examination right next to her person; that she had large breasts; 
the lump was on her left breast, about an inch or an inch and a half above the 
nipple, and about the size of an English walnut, through the tissue it seemed like 
that; that he encountered that frequently on women’s breasts; that he considered 
all lumps in the breast serious and suspicious; that he would not say that she had 
a cancer at that time. 

Plaintiff testified on this point: That up to the latter part of January or the 
first of February he had not noticed anything wrong with his wife’s breast, and 
did not know that she had a lump in her breast. 

This testimony to the effect that insured was in good health on November 
1, 1928, at the time the application was made, is substantial, and the weight there- 
of is for the jury’s wise determination. As to the condition of decedent’s health 
on December 14, 1928, the time the certificate was delivered to and signed by 
insured, the above testimony is referred to, and also that of C. C. Kimbrell, the 
financier of the lodge at Centralia. He stated he had known Mrs. Haney since 
her childhood; that she paid her dues to him on December 6, 1928, but he did not 
have the certificate with him at that time; that she signed the certificate in his 
presence on December 14, 1928, and “at that time she was in apparent good 
health; that she was, apparently, as good an insurance risk as any.” The testi- 
mony establishes the fact that the insured had a lump in her breast described in 
the evidence, but just when it first appeared is not clear. Dr. Parmer testified 


that, when he examined her in October or November, 1928, it was present and 
” : 
had been there “some months. 


But on cross-examination the doctor testified he did not tell her she had a 
cancer at that time and would not say that she had. There seems not to have 
been a positive diagnosis of cancer until shortly before het operation. That she 
died of cancer of the breast is not disputed. Under the answer wherein it is 
alleged she was afflicted with cancer at the time the application was made and 
when she received the certificate, the burderi was on defendant to show she was, 
in fact, afflicted with cancer at those times. Under the evidence presented, we 
may not hold as a matter of law that insured was afflicted with cancer at the 
times alleged in the answer. 

It is in evidence that cancer may suddenly develop. Defendant cites Clark 
v. Life & Acc. Co. (Mo. App.) 288 S. W. 944, 945, wherein it is said: “There is 
no inconsistency between the testimony of defendant’s doctors, the certificate 
of the physicians in the proof of death on one hand and the inspection report 
and plaintiff’s oral testimony on the other. Plaintiff’s witnesses did not attempt 
to say that deceased did not have a goiter. * * * ” 


The situation in the case at bar is different. Plaintiff denies insured had 
cancer at the time of her application and when the certificate was received. Be- 
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sides, Dr. Parmer stated he could not say the insured had cancer in the fall of 
1928. This alone may be construed as contradicting the statement contained in 
the certificate of the bureau of vital statistics to the effect that the duration of 
the ailment was eight years. As to the allegation in the answer that insured was 
not in good health when the application was made, the testimony above referred 
to applies. We hold that, under the evidence presented, we may not say as a 
matter of law the insured was not in good health and was afflicted with cancer 
when the application was executed and the certificate received and signed. There 
was no error in submitting the case to the jury. Hodges v. Ins. Co. (Mo. App.) 
6 S. W. (2d) 72; Fries v Royal Neighbors (Mo. App.) 210 S. W. 130; State ex 
rel. v. Allen, 313 Mo. 384, 282 S. W. 46; Scott v. Ins. Co. (Mo. App.) 281 S. W. 
67, 69. In the case last cited the court said: “But the proof of death does not 
show that deceased was suffering from syphilis at that time, but merely shows 
that he was suffering from that disease at the time of his death. While the cer- 
tificate of death shows that he had suffered from that disease for five years prior 
to is death, that was not a part of the proof of death, and plaintiff was not bound 
by the recitals therein. We are not permitted to pass upon the weight of the 
testimony, but, if we were, we would not be prepared to say that the weight of 
the evidence on the subject in controversy was in favor of defendant.” That 
ruling applies here. 

The reasoning in the case of National Life, etc., Co. v. Taree, 8 S. W. (2d) 
291, 292, decided by the Court of Civil Appeals of Texas, is in point, wherein it 
is said: “Conceding the assured must have had the tumor on the date of the 
policy, yet it may not have been of a dangerous type. The burden rested upon 
appellant to show it was of such a character that she could not be then consider- 
ed to be in sound health, and, while we think the evidence tends strongly to 
support the view that she was then in a dangerous condition, and thus not in 
sound health, nevertheless the evidence as a whole does not show this to be true 
with that degree of conclusiveness which would justify the requested peremptory 
charge.” 

What we have already said rules against defendant its charge of false answers 
to the enumerated questions, and we need not discuss them more in detail 

[6] It is charged the court erred in overruling defendant’s motion to ‘strike 
out that part of plaintiff’s reply pleading that applicant made true answers to the 
questions in her application, but that they were erroneously set down by de- 
fendant s examining physician. The point urged is that the reply set up a new 
and different contract in place of the one alleged in the petition, and that plain- 
tiff’s petition did not state a cause of action without the reply; that plaintiff has 
attempted to “piece out” his petition. We hold this position to be without merit 
There was no demurrer to the petition nor was there a motion to make it more 
definite and certain. Plaintiff’s reply was, first, a general denial: and, second, a 
defense of new matter set up in the answer. Under section 1235, Rev. St 1919 
this was proper. State ex rel. v. Blard et al., 316 Mo. 559, 201 S. W. 499: Hodges 
v. Ins. Co. (Mo. App.) 6 S. W. (2d) 72; Cromeens v. Woodmen, etc., 208 Mo App 
11, 15, 233 S. W. 287. Plaintiff properly insists the same defense could have been 
made without specifically pleading it in his reply. Modern Woodmen y. Angle 
127 Mo. App. 94, 104 S. W. 297. We rule against defendant on this point. ; 

[7] It is next charged the court erred in overruling defendant’s motion to 
strike out that part of the reply alleging the answers given were different from 
those inserted in the application, and in permitting plaintiff to offer evidence 
thereon, because the application of Zulah Haney warranted that she had read the 
application and the answers as set out therein were true. It is insisted that 
inasmuch as the answers to the questions in the application were in writing and 
that she knew and understood the same, the insured and those claiming under 
her are bound thereby, and parol testimony tending to prove that insured made 
different answers from those written in the application was improperly admitted. 
This point was determined against defendant’s contention by this court in Zeil- 
man v. Ins. Co., 22 S. W. (2d) 88, 91, as follows: “However, in order for this 
rule to be brought into play it must appear that the insured did not know what 
was in the application when she signed it. In other words that she neither read 
the application after it was made out nor saw the answers inserted therein. * * * 
It therefore was incumbent upon plaintiff to show that the insured was ignorant 
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of that fact that the application did not contain the information she had given 
Griffin when she signed it.” 

We further held in‘that case that, inasmuch as plaintiff testified she could 
not remember whether or not she read the application, the court should hay: 
sustained the demurrer to the evidence. But in the case before us _plaintifi’s 
testimony is to the effect that insured did not read the instrument signed; 
and Dr. White, who filled it out, did not read it over to her. Under the evidence 
it is clear insured did not see the application after signing it, and it was not 
attached to the certificate given her. We rule against defendant on this point, 
and hold oral evidence was proper to show the facts pleaded. 

[8] This disposes of defendant’s point 3, to the effect the court erred in 
permitting oral testimony tending to prove the insured made answers other than 
those written in the application. This also disposes of the contention the trial 
court erred in permitting lay witnesses to testify that Zulah Haney was in sound 
health at the time of signing the application. The law is well settled in this 
state that the evidence of lay witnesses as to the general appearance of one as 
to being in good health is admissible. Clark v. Ins. Co. (Mo. App.) 288 S. W. 
944; Ryan v. National Council (Mo. App.) 257 S. W. 1071. 

[9] Such testimony would be relevant for another reason, to wit, to refute 
the charge in the answer to the effect that, at the time of the application, as well 
as on the date of delivery of the certificate, applicant was “weak, sick, diseased 
and uninsurable.” 

It is also charged the court erred in giving plaintiff’s instruction 3, and in 
refusing to give defendant’s instruction E. These instructions are upon the 
burden of proof. Plaintiff’s instruction 3 told the jury that one of the defenses 
made was that insured on November 1, 1928, was not in sound health, but “was 
afflicted with carcinoma, that is, cancer, * * * or was sick, weak, diseased and 
uninsurable on Dec. 14, 1928,” and they were instructed the burden of proof was 
upon the defendant to prove to their reasonable satisfaction by a preponderance 
or greater weight of the evidence that she was not in good health at such times, 
but was afflicted with carcinoma (cancer) of the left breast, or was sick, weak, 
diseased, and uninsurable. Defendant’s instruction E sought to instruct the jury 
to the contrary, and that the burden was on plaintiff to show insured was in good 
health at the time the certificate was received by her, to wit, on December 14, 
1928. Plaintiff’s instruction 3 faithfully declares the law and was proper. Defend- 
ant’s instruction E does not correctly declare the law, and, if given, the court 
would have committed reversible error. 

The same ruling applies to defendant’s contention that the court erred in 
refusing its instruction C, which sought to tell the jury that, if insured were 
suffering from a tumor or growth in her breast on December 14, 1928, the verdict 
should be for defendant. 

Defendant asserts the giving of plaintiff’s instruction No. 1 was error, for 
the reason that it permitted the jury to find for plaintiff without finding the 
answers to the questions set out in the application were true. We have carefully 
examined this instruction, and find that it requires at the hands of the jury a 
finding that insured made no false answers to the questions in the application. 
Note the language of the instruction: “And if you find that at the time she 
answered the questions in said application on Nov. Ist, 1928, she made no mis- 
representations or false warranties of any kind as to the condition of her health, 
and if you find that she made true answers to all of the questions propounded 
her by said medical examiner at the time, to wit, on Nov. Ist, 1928, as set out 
in other instructions given you in this cause, then if you believe and find all of 
these facts, if you find them to be facts, you will find the issues for plaintiff and 
find for him in the sum of one thousand dollars.” 


The same ruling applies to defendant’s objection to plaintiff’s instruction No 
2, to the effect that it permitted the jury to find for plaintiff, although the jury 
might find the answers to questions 14, 17, 20, and 21 were false. This position 
is not tenable for the reasons set out in our previous discussion herein of that 
point relating to the preparaation of the application, and the recording of the 
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answers of insured therein by Dr. White, defendant’s examining surgeon. The 
instruction requires a proper finding on this point, and was not error. 
We find no reversible error of record, and the judgment is accordingly affirmed. 
Bland, J., concurs. 
Trimble, P. J., absent. 


MACKENZIE v. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES. 


Municipal Court of City of New York, Borough of Manhattan, 
Second District. 
Feb. 9, 1931. 
248 New York Supplement 413. 
INSURANCE. 
No presumption of permanency of insured’s disability arose under life policy, 
where insured was not permanently disabled when he presented claim. 


_ The policy provided total disability should be presumed only when 

it was present and had existed for three months. Insured was totally 

disabled for period of six months and three weeks from the time he 

sustained the injury, but ceased to be totally disabled at the time he pre- 
sented his claim, and for this reason the insurance company denied 
liability. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

Action by Robert Mackenzie against the Equitable Life Assurance Society of 
the United States. 

Judgment for defendant. 

Harry Wylan, of New York City, for plaintiff. 

Jacob C. Man, of New York City, for defendant. 

Lazarus J. 

This action is brought to recover the sum of $875, which the plaintiff main- 
tains he is entitled to pursuant to the terms of an insurance policy issued by the 
defendant to the plaintiff. The specific clause of said policy which the court is 
called upon to construe is one referring to total and permanent disability. 

The facts involved are as follows: The plaintiff was accidentally injured on the 
28th day of December, 1929, and as the result thereof he sustained an infection in 
his left foot which necessitated the amputation of the great and fourth toe of the 
said foot. By reason thereof the plaintiff was wholly disable from the time he 
sustained the injury until the 21st day of July, 1930, or a period of six months and 
three weeks. The plaintiff visited the office of the defendant some time on or 
about the middle of July, 1930, and notified the defendant of the above facts, 
and was told that the defendant would not recognize his claim as there was no 
disability present. The plaintiff later set forth his claim in a letter to the defendant 
dated July 31, 1930 (Plaintiff’s Exhibit B). Thereafter on or about August 6, 
1930 the plaintiff received a reply from the defendant (Plaintiff's Exhibit C) in 
which the defendant stated that no presumption of permanent injury arose in the 
plaintiff’s case, and that, since the plaintiff recovered from his injury, he was not 
entitled to any benefits under the policy. The policy provides for the payment 
of $125 per month during the period of disability and the waiver of subsequent 
premiums if the assured becomes wholly and permanently disabled. The policy 
then further provides when disability shall be deemed to be total, and that when 
such total disability shall be presumed to be permanent in the following language: 
“Disability shall be deemed to be total when it is of such an extent that the insured 
is prevented thereby from engaging in any occupation or performing any work 
for compensation of financial value, and such total disability shall be presumed to 
be permanent when it is present and has existed continuously for not less than 
three months.” The defendant does not dispute the fact that the plaintiff was totally 
disabled for a period of six months and three weeks. It claims that, since the 
plaintiff was not totally disabled when he presented his claim to the defendant, the 
presumption of permanency did not arise and he is therefore not entitled to re- 
cover. The plaintiff relies upon a persumption of permanency based upon the 
fact that he was totally disabled for a period of three months. 

The mere fact that the plaintiff was totally disabled for a period of three 
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months will not entitle him to compensation if the total disability was not present 
at the time of the notification. The policy provides: “* * * * and such total dis- 
ability shall be presumed to be permanent when it is present and has existed con- 
tinuously for not less than three months.” 

The provision regarding the creation of a presumption undoubtedly is con- 
tained in the policy for the benefit of the assured, for in a case where an assurred 
presented a claim at the expiration of three months and the total disability was 
present, but it could not be determined whether it would be permanent or not, the 
assured would not be deprived of the benefits under the terms of the policy, and 
the presumption of permanency would continue until rebutted by the company. 
However, the distinction arising in the case at bar is that the total disability was not 
present at the time the plaintiff presented his claim to the defendant, and therefore 
there could not be any presumption of permanency. It is true that conditions and 
stipulations in an insurance policy should be construed most strongly against the 
insurance company and in favor of the assured. The provisions herein referred to 
do not seem to be ambiguous. The words total, permanent, and present take their 
ordinary meaning. The policy herein is a life insurance policy and not an accident 
policy, the face amount of which is $12,500, to which for a small additional prem- 
tum ($22) out of a total premium of $329.01 there were added premiums for 
benefits for total and permanent disability. It is quite apparent from the very 
nature of the contract that the parties agreed that the disability clause therein 
contained referred only to total and permanent disability. 

The defendant is entitled to judgment against the plaintiff. 


UNITED STATES MORTGAGE & TRUST CO. v. RUGGLES et al. 
Supreme Court, Appellate Division, First Department. March 17, 1931. 
248 New York Supplement 525. 
INSURANCE. 

Insurance money payable to insolvent insured’s wife under Ohio insurance con- 
tracts held not liable for insured’s debts as to annual premiums exceeding $500, 
even for period when insured and wife resided in New York (Insurance Law, § 55-a, 
as added by Laws 1927, c. 468; Domestic Relations Law, § 52). 


For other cases, see Insurance, Dec. Dig. § 590.) 


Merrell, J., dissenting. 

Appeal from Supreme Court, New York County. 

Action by the United States Mortgage & Trust Company, as administrator c. t. 
a. of Edwin D. Ruggles, deceased, against Mary B. Ruggles and another. From 
a judgment of the Special Term (137 Misc. Rep. 895, 244 N. Y. S. 56), directing 
plaintiff to pay to itself as administrator c. t. a. $5,265 received from the Etna 
Life Insurance Company, and that plaintiff recover of defendants $28,601.46, said 
sums to be retained as separate fund pending completion of administration, 
defendants appeal; and, from so much of said judgment as fails to award to 
plaintiff all insurance money purchased by excess of premium over $500, and 
fails to apportion as of date of change of decedent’s residence to New York 
State $14,000 stipulated as having been purchased by premiums not in excess of 
$500 a year, plaintiff appeals. 

Reversed, and complaint dismissed. 

Argued before Dowling, P. J., and Merrell, Finch, O’Malley, and Sherman, JJ. 

Patterson, Eagle, Greenough & Day, of New York City (Carroll G. Walter, 
of New York City, of counsel), for plaintiff. 

Breed, Abbott & Morgan, of New York City (Hiram Thomas, of New York 
City, of counsel; George W. Morgan, of New York City, on the brief) for defend- 
ant Mary B. Ruggles. 

Valentine & Chichester, of New York City (Edwin F. Valentine, of New York 
City, of counsel), for defendant Northwestern Mutual Life Ins. Co. 

FINcH, J. 

From a judgment of the Special Term in favor of plaintiff and against both 
defendants rendered upon a new trial ordered by this court following the former 
appeal (United States Mortgage & Trust Co. v. Ruggles et al., 224 App. Div. 504, 
231 N. Y. S. 100), defendants appeal. Plaintiff also cross-appeals, claiming a greater 
sum than that awarded. 
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Plaintiff, as administrator with the will annexed of Edwin D. Ruggles, 
deceased, sues the widow of decedent and the defendant insurance company, 
pursuant to section 52 of the Domestic Relations Law, to recover for the benent 
of the creditors of decedent such portion of the proceeds of insurance policies 
on the life of the husband, payable to the wife, as was purchased by annual 
premiums paid out by the husband in excess of $500 per annum. 

Upon the first trial at Special Term, judgment was rendered for both defend- 
ants dismissing the complaint on the merits, since the insurance contracts herein 
were made in Ohio, then the residence of Mr. and Mrs. Ruggles, and were gov- 
erned by the law of that state, under which the proceeds were the separate prop- 
erty of the widow. The learned court at Special Term therefore held they could 
not be reached by creditors of the husband, and that section 52 of the Domestic 
Relations Law of this state could not constitutionally be applied to these insurance 
contracts or their proceeds. 

Upon appeal, this court, by a vote of three to two, reversed that judgment 
and ordered a new trial. A majority of this court held that the plaintiff was 
not entitled to recover any part of the insurance money purchased by premiums 
paid while Mr. and Mrs. Ruggles were residents of Ohio, but was entitled to 
recover so much of the insurance money as was purchased by premiums in excess 
of $500 a year paid after they became residents of New York State in 1923, and 
about three years before the death of Mr. Ruggles. Mr. Justice O'Malley, with 
whom Presiding Justice Dowling concurred, held that section 52 of the Domestic 
Relations Law could not constitutionally be applied to these insurance contracts, 
since they were, and continued to be, Ohio contracts. Following the new trial, 
at which the court endeavored to apportion the proceeds of the policies so as to 
set apart so much of the insurance moneys as was purchased by premiums in 
excess of $500 a year paid after Mr. and Mrs. Ruggles became residents of New 
York, both parties now appeal with respect to the amount of the award. 

In addition, defendants claim further to be entitled to a dismissal of the 
complaint by reason of the holding of the Court of Appeals, since the former 
appeal in this court, that the provisions of section 52 of the Domestic Relations 
Law, upon which this action, as noted, is based, had been repealed by section 
55-a of the Insurance Law (Laws of 1927, c. 468). Chatham Phenix National 
Bank & Trust Co. v. Crosney, 251 N. Y. 189, 167 N. E. 217. If this latter question 
is decided in favor of the defendants, and if section 55-a of the Insurance Law 
applies, the judgment must be reversed and the complaint dismissed. We pass, 
therefore, at once to a consideration of these questions. 

Upon the former appeal to this court, the only question considered was 
whether section 52 of the Domestic Relations Law could be constitutionally ap- 
plied to these insurance contracts. It must have been assumed at that time, and 
rightly too, that section 52 of the Domestic Relations Law applied, if constitu- 
tionally applicable, since this court had held that section 55-a of the Insurance 
Law had not repealed section 52 of the Domestic Relations Law. Chatham Phe- 
nix National Bank & Trust Co. v. Crosney, 224 App. Div. 58, 229 N. Y. S. 140. 
So far as the constitutionality of the question is concerned, this court is bound 
by its previous decision, which has become the law of the case, preventing, in 
the orderly administration of justice, any mere change of opinion on the part of 
this court. The plaintiff urges that such principle likewise applies to the assump- 
tion by this court that section 55-a of the Insurance Law had not repealed section 
52 of the Domestic Relations Law, notwithstanding the subsequent reversal by 
the Court of Appeals of Chatham Phenix National Bank & Trust Co. v. Crosney, 
251 N. Y. 189, 167 N. E. 217, which at the time of the previous appeal in the 
case at bar had not been decided. In so urging, the plaintiff, however, over- 
looks a clear distinction between a mere change of opinion on the part of this 
court and a case where the Court of Appeals has finally definitely settled the 
question, making the overruling of this ccurt only a matter of course upon the 
appeal to the Court of Appeals. In such a case, the Court of Appeals having 
decided that a decision upon which this court formerly relied was erroneous, this 
court should be guided accordingly upon a second appeal and reverse its previous 
holding rather than compel the parties to undergo the loss of time and expense inci- 
dental to an appeal to the Court of Appeals, which could only result in the 
reversal of a judgment in favor of the plaintiff in so far as this question is con- 
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cerned. Hornstein v. Podwitz, 254 N. Y. 443, 173 N. E. 674. So far, therefore 
as the constitutional question is concerned, that question not having been passed 
upon by the Court of Appeals, this court is bound by its previous decision, even 
assuming that there should exist a change of opinion on the part of this court 
on that question. But upon the question whether section 55-a of the Insurance 
Law overrules section 52 of the Domestic Relations Law, the Court of Appeals, 
subsequent to the time of the first appeal to this court in the case at bar, having 
squarely held, though in another case, that section 55-a of the Insurance Law had 
repealed section 52 of the Domestic Relations Law, the duty of this court i 
plain, namely, to reverse its previous holding rather than compel the parties 
appeal to the Court of Appeals. 

Assuming, however, that this court should reverse its previous ruling as to 
the repeal of section 52 of the Domestic Relations Law.by the enactment of 
section 55-a of the Insurance Law, the plaintiff still urges that judgment should 
be given in its favor, for the reason that in the case at bar the death of the in- 
sured had occurred and the insurance had been paid to the assured and this 
action commenced and at issue prior to the enactment of section 55-a of the 
Insurance Law, whereas in the case of Chatham Phenix National Bank & Trust 
Co. v. Crosney, 251 N. Y. 189, 167 N. E. 217, the insured had not died until after 
the enactment of section 55-a of the Insurance Law. We are thus brought to 
consider whether under the facts in the case at bar the plaintiff acquired rights 
under section 52 of the Domestic Relations Law which were unaffected by the 
repeal of section 52 through the enactment of section 55-a of the Insurance Law. 
At the outset, it is to be noted that the rights accorded to creditors of the de- 
cedent under section 52 of the Domestic Relations Law were based solely upon 
statute, and were an arbitrary creation of rights due to this legislative grant. 
At the most, the amount taken from the estate of the decedent was the amount 
of the annual premiums with interest, and, if such amount was deducted from 
the amount of the insurance and restored to the estate, as provided by section 
55-a of the Insurance Law, an exact return would be made to the estate for the 
creditors. The rights in these policies, having thus been given by a legislative 
grant, cannot be said to be vested in the creditors until they have been establish- 
ed by a final decree of a court of equity. Kittel v. Domeyer, 175 N. Y. 205, 67 
N. E. 433; Matter of Thompson, 184 N. Y. 36, 76 N. E. 870. In denying a motion 
for reargument in the Thompson Case, 185 N. Y. 574, 78 N. E. 74, the court said: 

“There is no inconsistency between our decision in this case and that made in 
Kittel v. Domeyer, 175 N. Y. 205, 67 N. E. 433. * * * We followed that decision 
and made it the basis of our judgment in the case before us as to the rights of 
creditors to the excess of insurance and the basis upon which they rest, namely, 
legislative grant. We held, as we had held before, that such insurance moneys are 
not general assets of the estate but constitute a special fund created by statute for 
a special purpose, to be applied on the claims of creditors only after a decree in 
2 court of equity.” : 

Even assuming that the creditors had a lien upon the proceeds of the policy, 
such lien was purely a statutory grant, and could be taken away by the Legisla- 
ture which had granted it at any time before the lien was reduced to judgment or 
decree. In Watson v. New York Central R. Co., 47 N. Y. 157, page 162, in dis- 
cussing the rights of a judgment creditor to a sale of the land of a judgment 
debtor under execution, pursuant to statute, the court said: 


“But a judgment creditor of an owner has no estate or proprietary interest in 
the land. He stands wholly upon the law, which gives him a remedy for the collec- 
tion of his debt by a sale of the land under execution, in case sufficient personal 
property of the debtor should not be found. This remedy is not secured by con- 
tract, but is purely statutory, and in aid of it acts have been passed, from time to 
time, authorizing a sale of the land which the debtor owned at the time of the 
recovery or docketing of the judgment, or at any subsequent period, and making the 
judgment a lien upon the land. * * * 

“It is clearly within the power of the legislature to abolish the lien of all 
judgments. * * * 


“This would be no greater exercise of power than the abolition of the right of 
distress for rent, or of the lien of the landlord on property taken in execution, or of 
the right of imprisoning the debtor. Yet the validity of such laws has been fully 
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recognized even where they affected existing claims of judgments. They do not 
take away property, or affect the obligation of contracts, but simply effect legal 
remedies.” 

In Lewis’ Sutherland on Statutory Construction (2d Ed.) § 283, it is said: 

“Rights depending on a statute and, still inchoate, not perfected by a final 
judgment or reduced to possession, are lost by repeal or expiration of the statute.’ 

In section 284 of the same work, discussing the rule that the repeal of a statute 
will not operate to take away vested rights, it is said: 

“This is a rule of general jurisprudence; but a right to be within its protection 
must be a vested right. It must be something more than a mere expectation based 
upon an anticipated continuance of existing law.” 

Since, therefore, in the case at bar the creditors had no rights in the policies 
or their proceeds, except such as were given them by statute, and this statute having 
been repealed before any rights thereunder had become established by a final de- 
cree, the rights of the creditors were thereby lost. In so holding we are not un- 
mindful of the provisions of section 93 and 94 of the General Construction Law. 
In section 93 it is provided that the repeal of a statute shall not affect any right 
accruing, acrcued, or acquired prior to the taking effect of the repjeal. Thi sec- 
tion, however, does not apply, because the rights of the plaintiff were not vested, 
and section 93 of the General Construction Law applies only to vested rights. In 
Matter of Wentworth, 230 N. Y. 176, 187, 120 N. E. 646, 649, the court said: 

“A repealing statute which preserves rights contemplates definite and substan- 
tial ones which are, or are in the nature of, vested property rights, and not mere 
inchoate personal privileges to which in a legal sense one has no indefeasible 
claim.” 

Section 94 of the General Construction Law provides that, unless otherwise 
specifically provided by law, all actions commenced under any -provision of a 
statute so repealed, and pending immediately prior to the taking effect of the 
repeal, may be prosecuted and defended is if such provision were not repealed. 
This provision, however, is modified by section 110 of the General Construction 
Law, which reads as follows: 


“This chapter is applicable to every statute unless its general object, or the 
context of the language construed, or other provisions of law indicate that a dif- 
ferent meaning or application was intended from that required to be given by this 
chapter.” 

That the Legislature did not intend to except from the provisions of section 
55-a of the Insurance Law cases in which actions had been instituted prior to the 
enactment is shown, first, by the omission of a clause excepting existing actions, 
and, secondly, by the provisions of section 55-a of the Insurance Law, which pro- 
vide that the beneficiary of a policy, whether theretofore or thereafter issued, shall 
be entitled to its proceeds against the creditors and representatives of the insured. 
The purpose of the Legislature seems clear to take away from creditors such 
claims as had theretofore been given them by legislative grant in derogation of the 
rights of those for whose protection the policies were provided, and to sub- 
stitute therefor a right to recover such amounts, with interest, as were taken from 
the estate of the decedent in fraud of creditors. As was said by Judge Lehman in 
Chatham Phenix National Bank & Trust Co. v. Crosney, 251 N. Y. 189, 196, 167 
N. E. 217, 219: 

“The debates in the Senate in regard to the new section leave no doubt that, 
at least in that branch of the Legislature, it was understood that the purpose and 
effect of the new section was to include in its scope policies in favor of a wife upon 
the life of her husband, and to destroy any rights which the creditors would other- 
wise have to the portion of the insurance moneys purchased by excess of annual pre- 
miums above $500 paid out of the husband’s estate.” 

It follows that the judgment appealed from should be reversed, with costs to 
the defendants-appellants, and the complaint dismissed, with costs. 

Judgment reversed, with costs to defendant-appellants, and complaint dis- 
missed with costs. Settle order on notice, reversing findings inconsistent with 
this determination and containing such new findings of facts proved upon the trial 
as are necessary to sustain the judgment hereby awarded. 

Dowling, P. J., concurs in result. 
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Merrell, J., dissents and votes for affirmance. 

James O’ Malley, J. (concurring). 

For the reasons stated in my dissenting opinion on the former appeal (224 
App. Div. 504, 506, 231 N. Y. S. 100), I concur in the result. 

Sherman, J. 

In concurring with the conclusion reached by Mr. Justice Finch, I deem it 
proper to state the reasons which lead me to that result. 

As appears from the prior prevailing opinion (224 App. Div. 504, 231 N. Y. S. 
100) the insurance policies were issued in Ohio when both the insured and his 
wife, the beneficiary (appellant), resided there. Their subsequent residence in 
this state and the death ‘here of Mr. Ruggles, leaving an insolvent estate, give 
rise to this action brought in behalf of his creditors. 

Much of the argument deals with the effect of the enactment of section 55-a 
of the Insurance Law (chapter 468 of the Laws of 1927). That it repealed by 
implication section 52 of the Domestic Relations Law is now settled. Chatham 
Phenix National Bank & Trust Co. v. Crosney, 251 N. Y. 189, 167 N. E. 217. 
Assuming that the New York statute applies, the question is whether the rights 
of any party hereto have been affected thereby. 

In my opinion, they had accrued when Edwin D. Ruggles died in March, 
1926, prior to the enactment in 1927 of that section of the Insurance Law. Upon 
his death, the defendant insurance company, having received due proofs of 
death, as found by the court at Special Term, was obligated to pay the amount 
of each policy to the individuals then entitled thereto. All rights thereunder had 
become fixed, and the subsequent repeal of the statute could not deprive decedent’s 
creditors of such rights, if any, as they then had to share in the insurance pro- 
ceeds. 

To hold otherwise would be in derogation of their property rights under 
the law as ‘it then existed. How can they be deprived of their right to share in 
this property, except in contravention of article 1, § 10, of the Federal Constitution? 

The learned Special Term found at the request of defendant Ruggles: 

“Under the laws of the State of Ohio, the defendant Mary B. Ruggles in the 
lifetime of her husband Edwin D. Ruggles, had a vested interest in the insurance 
policies issued by defendant insurance company and payable to her, and upon his 
death she was entitled, upon compliance with their terms, to receive and retain the 
proceeds or avails of said policies for her sole benefit free from all debts of her 
said husband and from all claims of his creditors and of the plaintiff.” 

The Circuit Court of Appeals, Second Circuit (In re Messinger, 29 F. (2d) 
158, page 161, 68 A. L. R. 1205, certiorari denied Reilly v. Messinger, 279 U. S. 855, 
49 S. Ct. 531, 73 L. Ed. 996, April 22, 1929), in considering the effect of this statute, 
held: 

“Section 55-a of the state Insurance Law took effect March 31, 1927. It is 
unlikely that there were not creditors existing at that time, seeing that bankruptcy 
followed so soon after. To the creditors whose claims arose prior to the passage 
of the law, it would not apply. Not only is a retroactive statute which disturbs 
existing rights unlikely to have been interided, but a state law which deprives 
existing creditors of their rights to resort to property for payment of their claims 
would impair the obligation of contracts, and contravene section 10, article 1 of the 
Federal Constitution. Bank of Minden v. Clement, 256 U. S. 126, 41 S. Ct. 408, 65 
L. Ed. 857; Edwards v. Kearzey, 96 U. S. 595, 24 L. Ed. 793; Gunn v. Barry, 15 
Wall. 610, 21 L. Ed. 212. * * * Section 55-a should be construed so as not to 
operate retroactively, and to affect only such claims as arose after March 31, 1927.” 

To the same effect is In re Sturdevant (D. C.) 29 F. (2d) 795. 

Nor do I agree that the newly enacted statute (section 55-a of the Insurance 
Law) may properly be construed to relate to the situation here present, for, when 
that act became effective, the period of insurance had already expired. At the 
hour of that enactment, the insurance had terminated; the life of Ruggles was 
no longer insured. Therefore the opening sentence of the act, viz. “If a policy 
of insurance, whether heretofore or hereafter issued,” must be held to relate, not 
to a matured policy whose life had ended, but to existing unmatured operative 
policies of insurance theretofore issued. The statute touches contracts of insur- 
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ance and not proceeds derived from an insurance coverage which had theretofore 
ceased to exist : 

The creditors who interests are represented by plaintiff own claims against the 
estate of Ruggles which had accrued in Ohio and in New York prior to Mr. Ruggles’ 
death and during the years that section 52 of the Domestic Relations Law was 
in force. If under that statute these creditors held a valid claim to the proceeds 
of the policies payable upon Mr. Ruggles’ death, nothing that has since transpired 
—certainly not the enactment of chapter 468 of the Laws of 1927—can take it away. 

Stare decisis is a salutary, but not inflexible rule, furthering the practical 
administration of justice. Rumsey v. New York & New England R. Co., 133 N. Y. 
79, 85, 30 N. E. 654, 15 L. R. A. 618, 28 Am. St. Rep. 600. In a court of last resort 
it may be held controlling, though there “a manifest error in a former judgment 
may be corrected.” Cluff v. Day, 141 N. Y. 580, 582, 36 N. E. 182, 183. Ordinarily 
a court may not treat a question as res nova which it had theretofore decided 
(Leavitt v. Blatchford, 17 N. Y. 521), but it was there stated to be the duty of the 
court to “freely examine its own decisions” and to correct error by overruling a 
prior decision (Leavitt v. Blatchford, supra, page 533 of 17 N. Y.; Rumsey v. New 
York & New England R. R. Co., supra, page 85 of 133 N. Y., 30 N. E. 654). Here 
no contract has been made nor rights acquired in reliance upon the prior decision 
of this court. In view of the decision about to be made reversing the judgment 
and dismissing the complaint, and inasmuch as this is a court of intermediate appeal, 
I feel free to state my individual conclusion (which is not in harmony with the 
prior decision of this court) that each policy of insurance, being an Ohio contract 
entered into while Mr. and Mrs. Ruggles were residents of Ohio, was at no time 
subject to section 52 of the Domestic Relations Law. A®tna Life Ins. Co. v. 
Dunken, 266 U. S. 389, 45 S. Ct. 129, 69 L. Ed. 342. Each policy was an entire 
contract, and the beneficiary thereof could not be deprived of her right to receive 
the proceeds of the policy undiminished by the claims of her husband’s creditors, 
inasmuch as the laws of Ohio forbade participation therein by creditors. Under 
the laws of Ohio, the widow (beneficiary) was entitled to the full proceeds. No 
enactment by the state of New York could validly impair that contract right. 
The change, from time to time, of the residence of an insured and the sending 
of premiums to pay for the insurance from one or another state, in which he 
might temporarily reside, when each state may have a different statute as to 
creditors’ and widows’ rights, surely ought not to affect the amount payable to 
the beneficiary under the laws of the state in which the contract of insurance was 
made and where it was to be performed. 

For the above reasons I concur in the determination reached by Mr. Justice 
Finch that the judgment appealed from should be reversed and the complaint 
dismissed. 


PARKER v. POTTER et al. No. 205. 
Supreme Court North Carolina. February 18, 1931. 
157 Southeastern Reporter 68. 
1. INSURANCE. ; 3 : 
Where husband insures life for wife’s benefit and afterwards feloniously takes 
her life, neither husband nor his estate can profit by his wrong. 
(For other cases, see Insurance, Dec. Dig. § 589.) 
INSURANCE. 
Status of beneficiary depends upon terms of insurance contract. 
(For other cases, see Insurance, Dec. Dig. § 585[1].) 
6. INSURANCE. so ; ; 
Under policy, interest of insured’s wife as beneficiary was contingent upon 
her surviving husband. 
Wife was named as beneficiary in policy, and there was no change 
or attempted change of beneficiary by insured, but succession of bene- 
ficiaries was provided for by provision to effect that if there were no 
surviving wife or children, benefits should be paid to next living relations 
of member in order named in class of beneficiaries in another paragraph, 
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which provided that beneficiaries should be wife, children, adopted chil- 

dren, parents, brothers and sisters, and other blood relations. 

(For other cases, see Insurance, Dec. Dig. § 589.) 

7. INSURANCE. 

Under life policy, providing if there were no surviving wife or children, bene- 
fits should pass to next living relations of member, right to proceeds passed to 
insured’s mother as next living relation where insured murdered wife and then 
committed suicide. 

(For other cases, see Insurance, Dec. Dig. § 585[2].) 


Appeal from Superior Court, Duplin County; Grady, Judge. 

Action by W. V. Parker, administrator of Maggie F. Groves, deceased, 
against F. L. Potter, administrator of John A. Groves, deceased, and another. 
From the judgment, plaintiff and defendant named appeal. F. L. Potter, ad- 
ministrator, died after hearing of the cause, and Nellie Susan Outlaw, as ad- 
ministrator de bonis non of the estate of John A. Groves, deceased, was made a 
party. 

Judgment affirmed on both appeals. 

A trial by jury was waived, and the parties agreed upon the following state- 
ment of the facts: 

“1. J. A. Groves and his wife, Maggie Groves, were living together as man 
and wife at Magnolia, N. C.; they had no children, and on April 3, 1929, the 
said J. A. Groves wrongfully, unlawfully and feloniously shot and killed his said 
wife, Maggie Groves, and thereafter committed suicide; the said J. A. Groves 
being at that time 55 years of age, and Maggie Groves being 44 years of age. 

“2. At the time of said homicide and suicide, J. A. Groves had a policy of 
insurance in the Mutual Life Insurance Company of Maine for $1000.00, which 
policy was payable to Maggie Groves, wife of said J. A. Groves. 

“At said time the said J. A. Groves had another policy of life insurance in 
the Woodmen of the World, which was payable to his wife, Maggie Groves, or 
in the event of her death, prior to that of J. A. Groves, to Rebecca J. Groves, the 
mother of the said J. A. Groves, she being the next of kin to-J. A. Groves, and 
being the person named in said policy as beneficiary, in case of the death of the 
said Maggie Groves prior to the death of her husband. Said policy has been col- 
lected by the administrator of J. A. Groves, and the amount thereof, to-wit, 
$1000.00, is now on deposit in bank to await the further orders of the Court in 
this action. 

The $1000.00 policy issued by the Mutual Life Insurance Company of Maine 
has also been collected by F. L. Potter, administrator of J. A. Groves, and is 
n§w being held to await the further orders of the Court in this action. 

“3. At the time of his death J. A. Groves owned real and personal property, 
and owed some debts, and there were mortgage liens upon his real estate; but 
the value of his real and personal estate and the amount of his debts cannot be 
ascertained at this time. It is agreed by all parties that this matter, in respect to 
the net value of said estate is to be reserved and passed upon by a jury, together 
with an issue as to damage for the wrongful death of the said Maggie Groves; 
but it is agreed that the Court shall pass at this time upon the legal questions 
raised by the pleadings as to the respective interests of the parties in and to the 
two policies of life insurance above referred to, and as to the interest, if any, of 
the administrator of said Maggie Groves, in and to the real and personal estate 
of her deceased husband.” 

There are four separate causes of action declared upon in the pleadings. 

(a) W. V. Parker, administrator of Maggie F. Groves, claims to be the owner 
of the proceeds from the two life insurance policies hereinbefore referred to, as 
against the administrator of J. A. Groves, who also claims the proceeds for said 
two policies. 

(b) W. V. Parker, administrator of Maggie Groves, also claims and alleges 
that he is entitled to recover from the estate of J. A. Groves, deceased, the value 
of the dower right of his intestate in and to the estate of J. A. Groves, also one- 
half of the personal estate as distributee under the statutes, and also $300 in ad- 
dition thereto, representing the value of her year’s support. 

(c) Mrs. Rebecca J. Groves, the mother and nearest of kin to J. A. Groves, 
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deceased, claims to be the owner in her own right of the $1,000 collected from 
the Woodmen of the World on the policy hereinbefore referred to. 


(d) W. V. Parker, administrator of Maggie Groves, claims damages out of 
the estate of the said J. A. Groves on account of her wrongful death, which is 
admitted to have been caused by a felonious act on the part of J. A. Groves, 
deceased. 


The court is requested to pass upon the contentions of parties in respect to 
causes (a), (b), (c) as named above; but as to cause (d), as set out above, it is 
agreed by all parties that this question may be postponed and tried before the 
Court and jury at some subsequent term. 


Upon the foregoing facts, the court is of the opinion that because of the 
felonious slaying of his wife, the estate of J. A. Groves is not entitled to any 
part of the proceeds collected by F L. Potter, administrator, from the Mutual 
Life Insurance of Maine; but that the proceeds thereof should belong to W. V. 
Parker, administrator of the said Maggie Groves. The court is also of the 
opinion that the proceeds from the policy issued by the Woodmen of the World, 
and now in the hands of the defendant, J. A. Groves, deceased, is the property 
of the defendant, Rebecca J. Groves, who is admitted to be the beneficiary named 
in said policy, in the event of the prior death of the said Maggie Groves. 


The court is also of the opinion upon the admitted facts that W. V. Parker, 
administrator of Maggie Groves, deceased, is not entitled to recover anything in 
this action in respect to the dower right of his intestate, or of any rights that 
she may have had as widow or distributee of the estate of the said J. A. Groves; 
and in respect to this cause of action, the same is dismissed. 


It was thereupon adjudged that the plaintiff recover of the defendant F. L. 
Potter, administrator. of John A. Groves, $1,000 collected by said administrator 
from the Mutual Life Insurance Company of Maine; that the defendant Rebecca 
J. Groves recover of said administrator $1,000 collected from the Woodmen of 
the World; that the plaintiff is not entitled to recover anything out of the estate 
of John A. Groves because of any dower right his intestate might have had or 
because she was the widow and a distributee of her deceased husband; and that 
the action for wrongful death be continued. Da 

The plaintiff and the defendant F. L. Potter, administrator, excepted and 
appealed. 

It was agreed by the parties that sections 4 and 5 in the policy issued by the 
Woodmen of the World are the only provisions applicable to the questions arising 
upon said policy. The sections are as follows: 

“Section 4: Applications—Applications must be made on Forms prescribed 

by the Sovereign Commander, stating the amount desired and naming the bene- 
ficiary and relationship to applicant, which beneficiary or beneficiaries shall be 
his wife, children, adopted children, parents, brothers and sisters, or other blood 
relations, or persons dependent upon the member. If the beneficiary named is 
not one of said class of persons, the certificate shall be null and void. 
“Section 5: Beneficiaries—The beneficiary or beneficiaries shall be designated 
in every beneficiary certificate issued and shall be only of the class named above. 
In the event of the death of all the beneficiaries designated before the death of 
the member, if no new designation has been made, the benefits shall be paid to 
the surviving widow and surviving children of the member, share and share 
alike, provided such widow shall not be entitled to any benefits if she shall have 
been divorced; provided, further, that if there be no surviving widow, the surviv- 
ing children, if any shall be entitled to all of such benefits, and if there be no 
surviving children, then the surviving widow, if any, shall be entitled to the 
benefits; but if there be no surviving wife or children, such benefits shall be 
paid to the next living relation of the member in the order named in class of 
beneficiaries named in paragraph 4 above, and those of the half blood shall share 
equally with those of the full blood.” 

It is admitted that since the hearing of this cause that F. L. Potter, admin- 
istrator, has died, and that Nellie Susan Outlaw is now the duly qualified and 
acting administrator de bonis non of the said estate, and has by her own motion 
been made a party hereto. : 

Butler & Butler, of Clinton, for plaintiff. 
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Beasley & Stevens, of Warsaw, J. Faison Thomson, of Goldsboro, and J. T. 
Gresham, Jr., and R. D. Johnson, both of Warsaw, for defendants. 
ADAMS, J. 


It is a fundamental maxim of the common law that no man should take ad- 
vantage of his own wrong. Not only is the maxim based on elementary prin- 
ciples; it is firmly embedded in our jurisprudence and, as remarked by Broom, 
it admits of illustrations from every branch of legal procedure. Legal Maxims, 
275. One of these illustrations is given in Anderson v. Parker, 152 N. C. 1, 67 
S. E. 53, in which it is said that the beneficiary in a policy of insurance who has 
caused or procured the death of the insured under circumstances amounting to 
a felony will not be allowed to recover on the policy. As the court observed, this 
wholesome doctrine has been uniformly upheld except where the interest in- 
volved was conferred by statute and the statute itself did not recognize any ex- 
ceptions. 2 Couch, Cyc. of Ins. Law, 1018. 

[1, 2] Conversely, if a husband insures his life for the benefit of his wife and 
afterwards feloniously takes her life, neither he nor his estate will be permitted 
to profit by his wrong. “To permit a person who commits a murder, or any per- 
son claiming under him, to benefit by his criminal act, would be contrary to 
public policy. And no devisee can take under the will of a testator whose death 
has been caused by the criminal and felonious act of the devisee himself. And, 
in applying this rule, no distinction can be made between a death caused by 
murder and one caused by manslaughter. Nor does the common-law right of 
succession by descent operate in favor of one who wilfully takes the life of his 
ancestor for the purpose of succeeding to his property rights. And the common- 
law right of a man to succeed to the property of his wife upon her death does 
not operate in favor of one who murders his wife. And the rule that the com- 
mon-law doctrine of succession to property does not operate in favor of one who 
wilfully takes the life of his ancestor should apply against any person claiming 
through or under the slayer. Nor does a rule of law that a common-law right 
of succession to property does not operate in favor of one who wilfully takes the 
life of his ancestor contravene a constitutional provision that a conviction of 
crime shall not work a forfeiture of the estate.” Wharton on Homicide (3d Ed.) 
§ 665. As observed by Mr. Justice Field in Mutual Life Ins. Co. v. Armstrong, 
117 U. S. 591, 6 S. Ct. 877, 881, 29 L. Ed. 997: “It would be a reproach to the 
jurisprudence of the country if one could recover insurance money payable on the 
death of a party whose life he had feloniously taken.” Among the decisions in 
accord with this are New York Life Ins. Co. v. Davis, 96 Va. 737, 32 S. E. 475, 
44 L. R. A. 305; Equitable Life Assur. Society v. Weightman, 61 Okl. 106, 160 
P. 629, L. R. A. 1917B, 1210. 

There is an exhaustive discussion of the question here presented in Box v. 
Lanier, 112 Tenn. 393, 79 S. W. 1042, 1045, 64 L. R. A. 458. The material facts 
as therein stated were as follows: A husband obtained an insurance policy on 
his life in the sum of $10,000, which was payable to the wife of the assured should 
she survive; otherwise to his representatives. Immediately after its issuance he 
delivered the polily to his wife with the statement that it was her policy and that 
she must pay the premiums accruing on it. Out of her own estate all of the pre- 
miums were paid by her, and the policy from the time it was delivered to her 
until her death was in her possession and under her control. Some time after- 
wards the husband feloniously took the life of his wife and then inflicted upon 
himself a mortal wound from the effect of which he died a few hours later. 


The plaintiff insisted that the policy was a right existing in his intestate at 
the time of her death, and that while, under ordinary conditions, it would have 
vested in the husband surviving, jure mariti, yet, inasmuch as the survivorship 
was brought about by his felonious act, his estate should not be permitted to make 
profit out of it, and that the policy or its proceeds should be preserved to the 
representative of her estate for the benefit of her children who were her dis- 
tributees. It was contended by the defendant that the husband by the terms of 
the policy had a fixed right in it, defeasible only upon the wife’s surviving him, 
and, if not, the husband’s right accrued to him jure mariti, and that this right 
should not be forfeited by the murder of his wife. 


Sustaining the plaintiff’s contention, the court said: “It has been well said 
that there are certain general and fundamental maxims of the common law which 
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control laws as well as contracts. Among these are: ‘No one shall be permitted 
to profit by his own fraud, or to take advantage of his own wrong, or to found 
any claim upon his own iniquity, or to acquire property by his own crime. These 
maxims are adopted by public policy, and have their foundation in universal law 
administered in all civilized countries.’ These maxims embodied in the common 
law, and constituting an essential part of its warp and woof, are found announced 
both in textbooks and in reported cases. Without their recognition and enforce- 
ment by the courts, their judgments would excite the indignation of all right- 
thinking people. The first of these maxims is applied in order to prevent one 
from taking the benefit of his own fraud. Why should not the last be enforced 
so as to forbid a party receiving the fruits of his own crime?” 

And on the petition to rehear, it was further remarked: “We think that 
every legal and equitable consideration tends to support the claim of her admin- 
istrator, and that, as a matter of right, as well as of sound public policy, the 
proceeds should pass to those of her blood who stood in closest relationship with 
her at the time of her death, to wit, her children, rather than to the representa- 
tives of one whose claim rests alone upon his felonious act.” 


Upon this broad principle it is held that a husband who murders his wife 
has no interest in her estate jure mariti. In Perry v. Strawbridge, 209 Mo. 621, 
646, 108 S. W. 641, 16 L. R. A. (N. S.) 244, 123 Am. St. Rep. 510, 14 Ann. Cas. 
92, it was said that a provision that no conviction shall work a forfeiture of 
estate has no relation to the devolution of property; that it is intended to prevent 
forfeiture of a criminal’s estate on account of his offense; that a surviving 
husband who had feloniously killed his wife acquired no estate in her property; 
and that there was nothing upon which the constitutional provision could operate. 
Distinction has been noted between the divesting of property and the denial of 
one’s right to inherit, the rule generally approved being this: That public policy 
and the administration of justice prevent one from acquiring title to property 
which he seeks to obtain by murder. Garwols v. Bankers’ Trust Co., 251 Mich. 
420, 232 N. W. 239; Shellenberger v. Ransom, 31 Neb. 61, 47 N. W. 700, 10 L. 
R. A. 810, 28 Am. St. Rep. 500; Riggs v. Palmer, 115 N. Y. 506, 22 N. E. 188, 
5 L. R. A. 340, 12 Am. St. Rep. 819: Barnett v. Couey (Mo. App.) 27 S. W. (2d) 
757; Van Alstyne v. Tuffy, 103 Misc. Rep. 455, 169 N. Y. S. 173; Bryant v. 
Bryant, 193 N. C. 372, 137 S. E. 188, 51 A. L. R. 1100. Nor is it necessary that 
there be an express exception in the policy forbidding a recovery by a beneficiary 
who intentionally kills the insured. Metropolitan Life Ins. Co. v. Shane, 98 Ark. 
132, 135 S. W. 836. 


[3] It may be deduced from what we have said that the same principle of 
public policy, which precludes the defendant from claiming the proceeds of the 
insurance as the administrator of the deceased husband directly under the con- 
tract of insurance, precludes him from claiming the proceeds on the ground 
that his intestate was a distributee of the deceased wife’s estate. Slocum v. 
Metropolitan Life Ins. Co., 245 Mass. 565, 139 N. E. 816, 27 A. L. R. 1517; C. S. 
§§ 10, 2522. 

[4] Since the defendant’s intestate had no right to the insurance money under 
the contract or as distributee of his deceased wife’s estate, Rebecca J. Groves, 
the mother of the assured, is precluded from claiming it solely for the reason 
that she is his next of kin. C. S. § 137; Wells v. Wells, 158 N. C. 330, 74 S. E. 
114; In re Pruden, 199 N. C. 256, 154 S. E. 7; Schmidt v. Northern Life Asso- 
ciation, 112 Iowa, 41, 83 N. W. 800, 51 L. R. A. 141, 84 Am. St. Rep. 323. 

[5] Does it therefore necessarily follow that Rebecca J. Groves is not entitled 
to the amount collected on the policy of the Woodmen of the World? The 
answer must be sought in the terms of the contract; for “the status of a bene- 
ficiary designated as such in an insurance policy or benefit certificate depends 
entirely upon the terms of the contract of insurance, construed in accordance with 
the rules of interpretation and construction applicable to such contracts, he being 
held chargeable with notice of the contents of the same.” 2 Couch Cyc. of Ins. 
Law, § 306. 


This proposition calls for a determination of the deceased wife’s interest 
in the contract. Was it vested or contingent? If she had an unconditional 
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vested right, her status was such that the insured could not destroy her interest 
without her consent except as he could destroy his own right or interest by a 
forfeiture of the policy. Conigland v. Smith, 79 N. C. 303, modified in Hooker y, 
Sugg, 102 N. C. 115, 8 S. E. 919, 3 L. R. A. 217, 11 Am. St. Rep. 717. In an 
ordinary policy of life insurance, the beneficiary acquires a vested interest from 
the time the insurance takes effect, if in the contract, there is no stipulation 
reserving to the insured a right to change the beneficiary, assign the policy, or 
divert the proceeds, unless the language of the policy is inconsistent with a 
vested interest. Herring v. Sutton, 129 N. C. 107, 39 S. E. 772; Lanier v. Ins, 
Co., 142 N. C. 14, 54 S. E. 786; Wooten v. Grand United Order of Odd Fellows, 
176 N. C. 52, 96S. E.. 654; Lockhart v:: Ins: Co, 193 N.C. 8 1396S: E. 243. 
This principle, however, does not prevail where the right or interest of a par- 
ticular beneficiary is subject to be changed or to be defeated under the terms of 
the contract by which it was created. Wooten v. Order, etc., supra; Pollock vy. 
Household of Ruth, 150 N. C. 211, 63 S. E. 940. If thus subject to be changed 
or defeated, the interest of the beneficiary is not property but a mere expectancy, 
which cannot ripen into a vested interest before the death of the insured. 

[6, 7] In the case before us Maggie F. Groves was the beneficiary. There 
was no change or attempted change by the insured. The succession of beneficiaries 
is definitely pointed out in the fifth section of the contract: “If there be no 
surviving wife or children, such benefits shall be paid to the next living relations 
of the member in the order named in the class of beneficiaries in paragraph 
four.” There were no children. The interest of the wife was contingent upon 
her surviving her husband, and her death, occurring before his, terminated her 
contingent interest. 2 Couch, Cyc., etc., 999. The right to the proceeds of the 
policy thus passed to the next living relation of the insured, who is his mother. 
Entwistle v. Travelers’ Ins. Co., 202 Pa. 141, 51 A. 579; Connecticut Mut. Life 
Ins. Co. v. Burroughs, 34 Conn. 305, 91 Am. Dec. 725; Germania Life Ins. Co. 
v. Wirtz, 196 Mich. 145, 162 N. W. 981. 

If it be granted that Rebecca J. Groves is in the class named in section four 
by reason of privity in blood with the insured, it does not follow that her status 
as beneficiary is not definitely fixed by the terms of the contract. Indeed, her 
interest is derived from the contract and is not affected by any asserted analogy 
between a devise and a contract of insurance. Conigland v. Smith, supra. ‘The 
plaintiff, therefore, is not entitled ‘to the proceeds of the policy issued by the 
Woodmen of the World. 

[8-10] We find no error in that part of the judgment which dismisses the 
plaintiff’s second cause of action, based upon an alleged right to recover the 
value of his intestate’s dower right, her year’s support, and one-half the personal 
estate as distributee of the insured. 

On the plaintiff's appeal the judgment is affirmed. 

Appeal by defendant F. L. Potter, Administrator. 

[11] His honor adjudged that the plaintiff is entitled to the money collected 
on the policy of the Mutual Life Insurance Company of Maine. The defendant 
excepted on the ground that the deceased husband was never convicted of the 
felonious slaying of his wife. True, the statute provides that if either husband 
or wife shall be convicted of the felonious slaying of the other, or of being 
accessory before the fact, the party so convicted shall thereby lose all his or her 
right in the real or personal estate of the other party. C. S. § 2522. 

One of the admitted facts is this: The homicide committed by J. A. Groves 
was unlawful, wrongful, and felonious. A fact is a fact, whether determined 
by a jury or admitted by the parties. The defendant, having made the admission, 
has no reason to complain because his intestate was not technically convicted by 
a jury. 

It will be noted, in addition, that Maggie F. Groves acquired a vested right 
by virtue of this policy, of which she could not be deprived without her consent. 
Herring v. Sutton, supra; Lanier v. Ins. Co., supra; Woodmen vy. Order of Odd 
Fellows, supra; Lockhart v. Ins. Co., supra. 

On the defendant’s appeal the judgment is affirmed. 
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COMMONWEALTH ex rel. WOODS, Atty Gen., 
v. UNITED STATES ANNUITY SOCIETY. 
Supreme Court of Pennsylvania. Feb. 2, 1931. 
154 Atlantic Reporter 24. 
1. INSURANCE. 
Attempt by beneficial society to issue old line insurance is ultra vires act. 
(For other cases, see Insurance, Dec. Dig. § 696.) 
2. INSURANCE. 

Decree for dissolution of beneficial society held warranted, where corporation 
had departed from chartered powers by carrying on practically old line insurance 
business, and where president exploited corporation and illegal loans were made. 

The evidence disclosed that the corporation, organized as a secret 
beneficial society, with ritualistic work, subordinate lodges, and benefit 
certificates, had not held a subordinate.lodge meeting in ten years, had 
issued practically old line policies without legal right to do so, and that 
persons in control thereof secured a charter for an insurance company 
through which solicitations for new business were made. ‘The president 
put himself and members of his family on the pay roll at excessive salaries, 
and the corporation’s funds were loaned without approval of the finance 
committee, as required by by-laws. 

(For other cases, see Insurance, Dec. Dig. § 706.) 

Appeal from Court of Common Pleas, Dauphin County; Wm. M. Hargest, 
President Judge. 

Quo warranto proceeding by the Commonwealth, on the relation of Cyrus E. 
Woods, Attorney General, to dissolve the United States Annuity Society. From 
a decree dissolving the corporation and placing its property and affairs in the 
hands of the State Insurance Commissioner, the corporation appeals. 

Affirmed. 

Argued before Frazer, C. J., and Walling, Simpson, Kephart, Sadler, Schaffer, 
and Maxey, JJ. 

Thos. R. Wickersham (of Wickersham & Wickersham), of Harrisburg, for 
appellant. 

Harold D. Saylor, Dep. Atty. Gen., and William A. Schnader, Atty. Gen., for 
appellee. 

WALLING, J. 


In 1908, a court of common pleas of Allegheny county granted the United 
States Annuity Society, defendant, a corporate charter as a beneficial and protec- 
tive association under the Act of April 6, 1893, P. L. 10, and its supplements, since 
which time it has been doing business in Pittsburgh. An investigation, started in 
1927 by the state insurance department, disclosed such a condition as caused the 
Attorney General to institute this quo warranto proceeding to dissolve the cor- 
poration. An answer was filed admitting, explaining, or denying the averments 
of the suggestion. The court took testimony, and, after a full hearing, entered a 
final decree that the corporation was in such a condition that its further trans- 
action of business would be hazardous to its members and to the public; also dis- 
solving the corporation and placing its property and affairs in the hands of the state 
insurance commissioner. Therefrom the defendant brought this appeal. 


[1,2] Little need be said in vindication. of the decree. The facts found on 
clear evidence and admissions indicate the propriety thereof. Those controlling the 
corporation had entirely departed from its chartered powers and purposes, that of 
a secret fraternal beneficial society with ritualistic work, subordinate lodges, and 
benefit certificates. It had not held a subordinate lodge meeting in ten years, and, 
instead of benefit certificates, it issued practically old line insurance policies, with- 
out legal right so to do. Whenever a beneficial society attempts to issue old line 
insurance, it does an ultra vires act, for such society is entirely different from a 
life insurance company. See Commonwealth v. Equitable Beneficial Association, 
137 Pa. 412, 18 A. 1112; Lafferty v. Supreme C. C. Mut. B. Ass’n, 259 Pa. 542, 103 
A. 280. The language of Mr. Justice Elkin, speaking for the court, in Marcus 
v. Heralds of Liberty, 241 Pa. 429, 435, 88 A. 678, 680, that, “Indeed, after a 
careful reading of all the evidence presented by this record, we discover that but 
little attention is paid to the social, fraternal, and benevolent features of the order; 
























































































































































































































1174 The Insurance Law Journal, Vol. 76 [June, 1931 


but, on the other hand, the plan of organization, the method of soliciting business, 
the emphasizing of the advantages of being insured, the minimizing and in large 
areas the elimination of the lodge system, and numerous other like features, all 
point to but one end, which is that, under the guise of a beneficial association, 
defendant is doing on insurance business,” applies equally here. Furthermore, 
those in control in the instant case secured a charter for a Delaware corporation 
named United States Annuity Agency Company, having in the main the same 
officers as the defendant. Solicitation for new business was made through the 
Delaware company under a contract giving it 90 per cent. of the first year’s prem- 
ium and 10 per cent. thereafter, although the evidence indicates that only 75 per 
cent. of the first year’s premiums was retained by it. These commissions were 
paid to the officers of the Delaware company for some years while its charter was 
forfeited for nonpayment of taxes. 

Moreover, the defendant has for years been under the control of its president, 
who has exploited it for the benefit of himself and members of his family, who 
have been on the pay roll at excessive salaries. The defendant’s funds were loaned 
in total disregard of its by-laws, which require that. each loan shall be on the writ- 
ten approval of the finance committee. This requirement was entirely disregarded 
in recent years, and the president, in effect, made the loans and investments as he 
saw fit. Again, funds of the defendant were loaned on second mortgages, and in 
one case on land in West: Virginia, which was sold for taxes. Some of its funds 
were loaned on coal land and on the security of coal stock, and some invested in 
corporate stock. These transactions were in disregard, not only of its by-laws 
and the statutes relating to trust funds, and especially that of the funds of insur- 
ance companies, but also of common business prudence. 

[3] Whether all the provisions of the Act of May 20, 1921, P. L. 916 (40 PS 
§ 1011 et seq.), “defining fraternal benefit societies and their status,” etc., apply 
to the defendant, whose charter had been previously granted, it is not necessary 
to decide, for the misconduct of those in charge of the defendant, as, in brief, 
above outlined, was so manifest as to require the dissolution of the corporation 
independent of this statute. The power of the Attorney General to proceed by quo 
warranto to dissolve a corporation for sufficient cause is fundamental. “A private 
corporation may lose its franchises by a misuser or a nonuser of them, and the 
Commonweath may resume them under a judicial judgment upon a quo warranto 
to ascertain and enforce the forfeiture. Misuse or abuse of corporate privileges 
consists of any positive act in violation of the charter, and inderogation of public 
right, wilfully done, or caused to be done, by those appointed to manage the gen- 
eral affairs of the corporation.” Savidge on Pennsylvania Corporations, vol. 1 (2d 
Fd.), § 149, p. 159. “Failure of purpose of a corporation is a sufficient reason for 
winding up its affairs. * * * The court has power to decree a dissolution on this 
ground independently of statute. It has even been held that statutes which specify 
grounds and provide methods of dissolution which make no provision for forfeiture 
on the ground of failure of purpose of the corporation are not exclusive, and 
that a dissolution may be had on the ground of failure of purpose, even though 
statutory grounds for forfeiture may not exist.” 14 A. C. J. 114, 115, § 3724. 
Misuse or abuse of corporate franchises will justify a forfeiture of the charter 
(see Erie & North East Railroad v. Casey, 26 Pa. 287), and this is especially true, 
if long continued. 

[4] The trial court in the instant case proceeded with caution, as should ever 
be done in such cases; but, where corporate business is done, as here, in total dis- 
regard of charter powers and public safety, the only proper course is dissolution. 
This will be decreed notwithstanding the corporation, as in the instant case, is 
actuarially solvent. Here there was a long-continued course of illegal acts, and not 
the mere exercise of one power not granted, which might be eliminated and the 
charter remain. as in Com. ex rel, v. Amer. Baseball Club of Phila., 290 Pa. 136, 138 
A. 407.53 A. E.R. 3027. 

The decree is affirmed, at the cost of appellant. 
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LUNSFORD et al. v. NASHVILLE SAVINGS & LOAN CORPORATION. 
Supreme Court of Tennessee. Feb. 21, 1931. 
35 Southwestern Reporter (2d) 395. 
1. CONTRACTS. 


Contract between insured and creditor with respect to substituting creditor 
as beneficiary in life policy is not against public policy. 

(For other cases, see Contracts, Dec. Dig. § 108[2].) 
2. INSURANCE. 

Statute exempting proceeds of life policies from creditors’ claims did not 


prohibit insured’s substituting creditor as beneficiary in place of dependent mother 
(Pub. Acts 1925, c. 113). 


(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Chancery Court, Davidson County; R. B. C. Howell, Judge. 

Suit by Bessie Lunsford and another against the Nashville Savings & Loan 
Corporation. From the decree, complainants appeal. 

Affirmed. 

Charles Embry and Wm. Martin, both of Nashville, for appellants. 

Hume & Armistead, of Nashville, for appellee. 

McKinney, J. 

This is a contest as to the proceeds of a life insurance policy issued on July 
1, 1925, by the Prudential Insurance Company on the life of W. T. Lunsford, 
in the sum of $3,000. The policy contained the usual provision as to the right 
of the insured to change beneficiaries. 

When the policy was issued, the wife of insured, Bessie Lunsford, was named 
as beneficiary. On September 25, 1925, the insured had the policy changed so as 
to make his mother, complainant, Adela Lunsford, beneficiary. On July 12, 1926, 
the insured had the company to substitute defendant as beneficiary in the place 
and stead of his mother. 

The insured died on April 24, 1930, indebted to defendant in a sum in excess 
of $3,000. The insurance company paid the amount of the policy to defendant, and 
the wife and mother of the insured filed the bill herein to recover from defendant 
the proceeds of said policy. Both complainants are dependents of the insured. 

The chancellor heard the cause upon a stipulation of facts and dismissed the 
bill. 

The determinative question necessitates the construction of chapter 113, Public 
Acts of 1925. The complainants insist that, where a person effects insurance on his 
life for the benefit of his dependent relatives, he cannot thereafter substitute an- 
other beneficiary, even though such right is provided in the policy, and thereby de- 
prive them of the procceeds- of the policy upon the death of the insured. The 
act in question is as follows: 

“An Act entitled an Act exempting in certain cases the proceeds of Life In- 
surance Policies or Annuities from the Claims of Creditors. 

“Section 1. Be it enacted by the General Assembly of the State of Tennessee, 
That the net amount payable under any policy of life insurance or under any 
annuity contract upon the life of any person heretofore or hereafter made for the 
benefit of, or assigned to, the wife or children, or dependent relatives of such 
persons, shall be exempt from all claims of the creditors of such person arising out 
of or based upon any obligation created after the passage of this Act, whether 
or not the right to change the named beneficiary is reserved by or permitted to 
such person. 

“Section 2. Be it further enacted, That this Act take effect from and after its 
passage, the public welfare requiring it.” 


We think the purpose of the act is expressed in the caption, namely, to exempt 
proceeds of life insurancce policies from creditors. The Legislature was dealing 
with the right of creditors to appropriate life insurance and not with the power oi 
the insurer and the insured to contract with respect thereto. Nor was the law- 
making body undertaking to clothe dependents with any vested interest in the 
policy or its proceeds. 

[1,2] The act does not expressly prohibit the making of such a contract; an 
agreement of this character is not against public policy, but is universally approved 
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and upheld by the courts. The right to change beneficiaries is an important 
feature in life insurance; a custom that has been followed since time immemorial: 
and, in the absence of an express declaration, we are unwilling to read into the 
statute, by implication, a provision prohibiting parties from entering into a contract 
of this character. We are of the opinion, furthermore, that such was not the 
purpose of the Legislature, at the time the statute in question was enacted, there 
was some doubt as to whether the creditors of an insured could appropriate the 
cash surrender value of a policy; that is, whether it was exempt fron, creditors, 
and, most likely, the statute was passed to remove any doubt as to that matter. 

This court, in Dawson v. National Life Ins. Co., 156 Tenn. 306, 300 S. W. 567, 
held that such surrender value was exempt. The decision in that case was. rendered 
in December, 1927. Our attention was not called to the Act of 1925, and it was 
not referred to in the opinion. According to our recollection, Rambo became a 
bankrupt in the spring of 1924, so that the rights of the parties had become fixed 
before this act was passed. Counsel, in argument, stated that Dawson v. National 
Life Ins. Co., supra, was in conflict with the decisions of the Supreme Court of 
the United, States in Cohen v. Samuels, 245 U. S. 50, 38 S. Ct. 36, 62 L. Ed. 143, 
and Chase National Bank v. United States, 278 U. S. 327, 49 S. Ct. 126, 73 L. Ed. 
405, 63 A. L. R. 388. Thisiis incorrect. In the former case the question of exemp- 
tion was not involved; in the latter the court held that proceeds of life insurance 
policies should be included in computing the Federal estate or succession tax. On 
the other hand, in Holden v. Stratton, 198 U. S. 202, 25 S. Ct. 656, 49 L. Ed. 1018, 
it was expressly held that the trustee in bankruptcy was not entitled to the cash 
surrender value when it was exempt under the laws of the State where the bank- 
rupt was domiciled. 


The decree of the chancellor is correct and will be affirmed. 





PROTECTIVE MUT. BEN. ASS’N v. McCUISTION. No. 8522. 
Court of Civil Appeals of Texas. San Antonio. Jan. 7, 1931. 
Rehearing Denied Feb. 4, 1931. 

34 Southwestern Reporter (2d) 923. 

INSURANCE. 

Directing verdict for beneficiary in suit on life certificate held error, in view 
of conflicting evidence whether insured made fraudulent statements, and evidence 
of insurer’s waiver or estoppel. 

(For other cases, see Insurance, Dec. Dig. § 668[6, 15].) 

Appeal from District Court, Nueces County; W. B. Hopkins, Judge. 

Action by Mrs. Dollie C. McCuistion against the Protective Mutual Benefit 
Association. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

E. B. Ward and Howell Ward, both of Corpus Christi, for appellant. 

Sidney P. Chandler, of Corpus Christi, for appellee. 

SmitnH, J. | 

Appellant is a mutual benefit association, and appellee is the beneficiary 
named in an insurance certificate issued by the association upon the life of 
George Dee McCuistion, appellee’s husband. Upon the death of the latter, ap- 
pellee brought this suit and recovered the amount of the certificate. The asso- 
ciation has appealed. 

The application for the insurance, which appears to have been signed by the 
beneficiary for the applicant, was made and dated May 31, 1928. Upon such ap- 
plication the certificate was executed by the officials of the association on June 
15, 1928. It was placed in the mail, addressed to the insured at his residence 
in Corpus Christi, on the morning of June 22. The insured died the same morn- 
ing, however, before the certificate was delivered at his residence. 

Appellant contested payment of the insurance upon several grounds, among 
them being: First, that a provision in the certificate required the personal signa- 
ture of the insured to a stipulation that the policy should not become effective 
without such personal signature, which, it is conceded, was not given; second, 
that the application for the insurance contained the material statement on behalf 
of the applicant that he had not been treated by a physician for any illness within 
a given period, and was not at the date of the application afflicted with the 
malady that resulted in his death, both of which representations were alleged to 
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be material to the risk, and false. Appellee sought to overcome these defenses 
by denial of the alleged fraud, and by averments and evidence of waiver and es- 
toppel. Proof was heard upon these issues, and in the face of conflict of the 
testimony thereon the trial court directed a verdict in favor of appellee. 

In view of another trial, we deem it inappropriate to discuss the evidence, 
or express any opinion as to its weight or suthciency, except to say the several 
issues raised by the pleadings were such as should have been submitted to the 
jury, upon the evidence adduced, and that the court erred in directing a verdict 
for appellee. 

The judgment is reversed, and the cause remanded. 


AMERICAN NAT. INS. CO. v. HICKS. No. 1205—5563. 
Commission of Appeals of Texas, Section B. Feb. 4, 1931. 
35 Southwestern Reporter (2d) 128. 
1. INSURANCE. 


Statutes of “limitation” merely restrict period within which right of action 
may be asserted. 

The term “limitation” has been defined to mean the time at the end 
of which no action of law or suit in equity can be maintained. 

(For other cases, see Insurance, Dec. Dig. § 619.) 

2. INSURANCE. 

Beneficiary’s cause of action under life policy accrued only on expiration of 
seven-year period from date of insured’s disappearance, where beneficiary was 
without information necessary to furnish proof of death (Rev. St. 1925, 
art. 5541). 

There was no proof that insured husband was alive at any time 
within the seven years after his disappearance, and the court applied 
Rev. St. 1925, art. 5541, which raises presumption of death of person 
absenting himself for seven years successively. 

(For other cases, see Insurance, Dec. Dig. § 619.) 

4. INSURANCE. 

Where insured disappeared, and remained absent and unheard of for seven 
years, court could find that death occurred while policy was in force, though 
policy lapsed soon after disappearance (Rev. St. 1925, art. 5541). 

The insured disappeared in July, and the policy lapsed for nonpay- 
ment of premium during the next month. It appeared that there was 
no information which the beneficiary could have obtained by the use 
of reasonable diligence sufficient to establish that the insured died at 
any particular time within the seven-year period. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

5. INSURANCE. 

Time of death is question of fact where death is presumed from seven years’ 
absence (Rev. St. 1925, art. 5541). 7 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Error to Court of Civil Appeals of Ninth Supreme Judicial District. 

Action by Hattie Hicks against the American National Insurance Company. 
Judgment for plaintiff was affirmed by the Court of Civil Appeals [19 S. W. (2d) 
359], and defendant brings error. 

Affirmed. 

Frank §. Anderson, of Galveston, and Kennerly, Williams, Lee, Hill & Sears 
and W. H. Blades, all of Houston, for plaintiff in error. 

George E. Holland, of Beaumont, for defendant in error. 

SHort, P. J 


_The defendant in error, as the beneficiary, named in a policy issued by the 
plaintiff in error to her husband, Archie Hicks, for $1,000, dated September 2, 
1920, recovered a judgment against the plaintiff in error for $1,370, with 6 per 
cent. interest from the date of the judgment rendered in the district court of 
Orange county, upon a trial by the judge, without the intervention af a jury. 
Upon appeal to the Court of Civil Appeals at Beaumont, this judgment was 
athrmed. 19 S. W. (2d) 359. 





1178 The Insurance law Journal, Vol. 76 [June, 1931 


The suit was instituted August 18, 1928, substantially eight years after the 
issuance of the policy of insurance to Archie Hicks. By the terms of the policy, 
the plaintiff in error agreed to pay to the defendant in error, the wife of the 
insured, immediately upon the receipt of due proof of the death of Archie Hicks, 
the sum of $1,000, provided the annual premiums on the policy were paid within 
thirty days after each became due. However, the first annual premium was 
paid when the policy was issued, which had the effect to keep the policy in force 
until twelve months thereafter. 

Among other allegations, the petition of the defendant in error contained 
the following: 

“That on July 6, 1921, Archie Hicks disappeared from his home and his 
whereabouts have not been known to this plaintiff or to any of his friends or 
relatives since that time, and that his disappearance was under conditions and 
cirmumstances indicating his ‘death at that time, and since that time the said 
Archie Hicks has never been heard from by this plaintiff, or by any other person, 
and that he has been absent from his home and not heard from for a period of 
more than seven (7) years. 

“That at the time of the disappearance of the said Archie Hicks he was re- 
siding with his family, consisting of this plaintiff and one child, a boy about 
nine years of age, at Orange, in Orange County, Texas, and he had been residing 
with his family at said place for a long period of time prior to his said disappear- 
ance, 5 , 

“That soon after the disappearance of the said Archie Hicks, under circum- 
stances indicating his death, this plaintiff made known all the facts to the 
defendant company, and furnished them with affidavits of his disappearance in an 
effort to furnish proofs required by the defendant under the terms of said policies 
of the death of the said Archie Hicks, but the defendant ignored said notices 
and proofs and claimed the same not made in full requirement of the terms of 
said policies, and that his death was not thereby properly shown entitling them to 
make payment of said policies. 

“That after the disappearance and absence of the said Archie Hicks for a 
period of seven (7) years, under the circumstances, this plaintiff again applied to 
the defendant company for. blanks upon which to make proper proof of said facts 
and proof of his death, and the defendant company waived the making of said 
proofs and expressly denied in all respects any liability to this plaintiff under said 
insurance policies, making the further proof of death immaterial and unnecessary.” 

The answer of the plaintiff in error contained a general demurrer, a general 
denial, a special denial that Archie Hicks is dead, alleging him to be alive, and 
further special denial that the premiums due on said policy had been paid, in ac- 
cordance with its terms, alleging that the policy had been lapsed and forfeited for 
nonpayment of premiums; and further that, if defendant in error ever had any 
cause of action, the same had accrued more than four years prior to the filing of 
the suit; and further specially denying that defendant in error had made the proper 
proof of death required by the policy and in the manner and time required; and 
further that the plaintiff in error’s cause of action, if any, accrued on July 6, 1920, 
or immediately thereafter; and in this connection alleged that on March 21, 1923, 
the defendant in error filed a suit against the plaintiff in error, involving the 
same subject-matter which was, on April 26, 1926, dismissed for failure to comply 
with the court’s order to file a cost bond or affidavit-in lieu thereof, in which suit so 
brought the defendant in error had alleged that Archie Hicks was accidentally 
killed on July 6, 1921, whereby defendant in error was estopped to deny that her 
cause of action accrued on July 6, 1921, or immediately thereafter; and further 
alleged that on October 5, 1922, defendant in error had filed a suit against the 
Jefferson Standard Life Insurance Company involving \a policy on the life of 
Archie Hicks, and in said suit had alleged that Archie Hicks met with accidental 
death on July 6, 1921, which suit was tried about April, 1923, and resulted in a 
finding by the trial court that Archie Hicks died on July 6, 1921, which suit was 
appealed to the Court of Civil Appeals, which court did not disturb this finding of 
fact by the trial court, and that, upon application for writ of error to the Court of 
Civil Appeals, the same was dismissed, specially alleging that defendants in error 
contended in the suit last mentioned that: said finding of the trial court was correct, 
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by reason of which facts the plaintiff in error contended that the defendant in 
error’s cause of action is barred by the statute of limitation of four years. 

The trial judge filed findings of fact and conclusions of law, in which findings 
of fact he makes the statement that; Archie Hicks died on the 6th day of July, 
1921, making other findings of fact to the effect that all premium charges due by 
Archie Hicks on said. policy of insurance, up to and including July 6, 1921, had 
been paid, and that the beneficiary had, within due time, given proper notice of the 
death of Archie Hicks, and furnished proof of his death to the plaintiffs in error, 
and made demand on it for payment of said policy, which demand was refused. 
These findings of fact were adopted! by the Court of Civil Appeals, in its opinion, 
among other facts, in addition to those found by the trial judge. The Court of 
Civil Appeals says: “The undisputed evidence shows that Archie Hicks, * * * on 
July 6, 1921, was living with his wife and one child in the city of Orange, Tex. 
He was about. 38 years old, and had been married to appellee some nine years. The 
family relations were happy. * * * On that date he left his home ostensibly to go 
to see another party in town. He never returned, and has never been heard from. 
* * * He had no known enemies.” The record also discloses that the defendant 
in error, immediately after the disappearance of her husband, instituted a search 
for him, and exhausted all reasonable efforts to find him, or hear of him, in vain 

The Supreme Court granted the application for the writ of error on the first 
assignment in the application, which questioned the correctness of the conclusion 
reached by the Court of Civil Appeals thati the defendant in error’s cause of 
action was not barred by the statute of limitation of four years when she instituted 
this suit. The plaintiff in error submits three propositions under this assignment, 
all of the same import, and are to the effect that in a suit on a life insurance policy, 
where the insured died on the date of his disappearance, and the policy was pay- 
able immediately upon due proof of death, and the beneficiary submitted proofs of 
death and made demand for payment immediately after the death and disappear- 
ance, her cause of action acrcued immediately after proof of death was submitted 
and her demand for payment had been refused. 

Article 5541, R. S. 1925, in so far as it affects the question involved in this 
case, provides that: “Any person absenting himself for seven years successively 
shall be presumed to be dead, unless proof be made that he was alive within that 
time.” Under the findings of fact by the Court of Civil Appeals, the death of 
Archie Hicks was established by the defendant in error in this suit, since there was 
no proof made that he was alive, within seven years after July 6, 1921. The de- 
fendant in error also proved, without contradiction, that the twelve months after 
September 2, 1920, the policy introduced in evidence was in full force, by reason 
of the fact that Archie Hicks had paid said premium on the date when the policy 
was issued to him. The Court of Civil Appeals also found, and this finding is not 
challenged, that the defendant in error had furnished to the plaintiff in error, within 
due time, all the proofs she had that Archie Hicks was dead, which the plaintiff in 
error received, considered, and determined the same to be insufficient to prove 
that Archie Hicks was dead at the time this information was furnished, and that 
afterwards the plaintiff in error declined to furnish further blanks on which to 
furnish proof of death, on the ground that the policy had lapsed, and that de- 
fendant in error had no cause of action against it based on the policy. 

The record further shows, without contradiction, that the defendant in error 
did file a suit against the plaintiff in error in the district court on March 21, 1923, 
which was dismissed on April 26, 1926, for failure to file the cost bond or an 
affidavit in lieu thereof, and also that on October 5, 1922, the defendant in error 
began a suit against another insurance company, based on a policy similar to the 
one involved here, in the district court of Orange county, in which the defendant 
in error alleged that Archie Hicks met with accidental death on July 6, 1921, and 


which suit was tried and resulted in the finding, by the trial court, that Archie 
Hicks died on July 6, 1921. 


[1] Statutes of limitation are remedial only. They in no manner partake of 
the nature of substantive law. They regulate only the method whereby such law 
is applied to the affairs of men. The term “limitation” has been defined to, mean 
the time at the end of which no action at law or suit in equity can be maintained. 
37 C. J. p. 684, part. 1. Statutes of limitation do not confer any right of action, 
but are enacted to restrict the period within which the right, otherwisq unlimited, 





1180 The Insurance Law Journal, Vol. 76 {[June, 1931 


might be asserted.” Riddlesbarger v. Hartford F. Ins. Co., 7 Wall. 386, 19 L, 
Ed. 257. 

[2,3] According to the provisions of article 5541, the cause of action of the 
defendant in error would only become barred, under the admitted facts in this 
case, after four years had expired from the expiration of the seven years men- 
tioned in the statute, beginning July 6, 1921, if, in fact, the provisions of article 
5541 are applicable to the facts in this case. It was certainly the, duty of the de- 
fendant in error, within the time prescribed by the terms of the insurance policy, 
to furnish to the company due proof of the death of Archie Hicks, if, in fact, such 
proof was possible, by the use of reasonable means and due diligence, if such proof, 
by such means, could have been furnished, and the same was not done, then, ac- 
cording to the terms of the policy, the defendant in error would not have had 
any right to have even instituted a suit against the plaintiff in error, based on the 
policy, for the reason that the plaintiff in error had the right to be furnished with 
this proof, and thereafter to make payment in the amount due by the’ policy with- 
out the expense incident to a vain defense of an obligation against which there 
existed no defense. Upon the other hand, if the defendant in error could not 
possibly, by the use of reasonable means and due diligence, have procured the in- 
formation necessary for her to have, in order to make due proof of the death of 
Archie Hicks, the law did not impose upon her, as a duty, the attempted doing of 
an impossible thing. According to the undisputed facts in this case, on this par- 
ticular subject, until Archie Hicks had absented himself for seven years, suc- 
cessively, after July 6, 1921, the defendant in error, under the law, was without the 
means necessary for her to have in order to establish, as a fact, the death of Archie 
Hicks, and, being without such means, she could not, reasonably, have been expected 
to furnish the plaintiff in error with proof of the death of Archie Hicks, who was 
presumed to be alive until after the expiration of seven years from the date of 
his disappearance. Until the expiration of that date, under the undisputed facts 
bearing in this subject, the defendant in error did not have any cause of action 
which she could have maintained in the courts against the plaintiff in error, based 
on the insurance policy described in the petition. The right to maintain an action 
depends upon the existence of what is termed a cause of action, which involves 
the combination of a right on the part of the plaintiff anda violation of such right 
by defendant. 1 C. J. p. 951, par. 46. We hold that, under the undisputed facts 
in this case, upon the ‘theory that the provision of article 5541 is applicable, the 
defendant in error did not have any cause of action which she could successfully 
maintain in the courts against the plaintiff in error until after seven years had 
elapsed from July 6, 1921. Therefore her cause of action was not barred by the 
statute of limitation of four years when this suit was filed. 


[4] The plaintiff in error presents another assignment of error to the effect 
that the Court of Civil Appeals erred in sustaining the finding of the trial court 
that the insured died on the very day of his disappearance (italics ours), and in 
support of this assignment presents this proposition: “Where the evidence, in- 
dependent of the seven year presumption of death statute, is legally insufficient to 
prove the death of the insured, it is insufficient to prove that the exact day of his 
death was the day he disappeared.” 

The contention of the plaintiff in error on this subject, as stated in its motion 
for new trial, is to the effect that this finding of fact establishes, beyond dispute, 
that the policy had been forfeited for nonpayment of premiums, and was not in 
force at the death of Archie Hicks, since the cause of action, upon which the suit 
is based, did not accrue until seven years from the date of the death of the insured. 

The petition of the defendant in error, a portion of which we have inserted 
in this opinion, states a cause of action, provided the proof was legally sufficient, 
among other things, to establish that Archie Hicks was dead when the suit was 
instituted, and further that, when Archie Hicks died, the insurance policy was in 
force. This insurance policy is dated September 2, 1920. On that date Archie 
Hicks paid, to the plaintiff in error, the first annual premium of $30.85, which ex- 
pressly continued the policy in force for the year ending on the 21st day of 
August, 1921. According to the terms of the policy, after Archie Hicks, had died, 
at any time after the payment of this premium and before the ending off the year 
on the 21st day of August, 1921, under the other facts of! this case, in conjunction 
with this fact, the beneficiary named in the policy was entitled to demand and 
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receive of the plaintiff in error the sum of $1,000. The cause of action, therefore, was 
proven by the defendant in error when she introduced sufficient legal testimony to 
the effect that Archie Hicks had died previous to the year ending August 21, 1921. 
The exact date of his death, provided it was prior to the ending: of August 21, 
1921, after the issuance of the policy, is not material. It might ba conceded that 
the testimony is not legally sufficient to support a finding that Archie Hicks: died on 
the very day of his disappearance, and yet, if the testimony is legally sufficient to 
support a finding, the necessary import of which is that he died previous to the 
ending of the year immediately succeeding the date of the payment of the initial 
annual premium, every essential element necessary to support the cause of action, 
stated in the petition on this subject, would be established. A reasonable con- 
struction of the language used by the trial judge, in view of the pleadings and the 
other testimony in the case, is that he intended to find that the policy of insurance 
was in force at the time Archie Hicks died. The cause of action, established by 
the pleadsigs and the testimony, accrued and matured immediately upon the death 
of Archie Hicks, and, in the absence of pleading and proof that this cause of 
action had been barred under some provision of the law of limitation, it remained 
in existence indefinitely until satisfied by voluntary release of the obligation by 
some authorized person or by payment of the sum to the beneficiary mentioned in 
the policy. As we have seen, the statute of limitation did not begin to run until 
Archie Hicks had absented himself for seven years successively, during all of which 
time, after Archie’ Hicks died, within the year ending August 21, 1921, under the 
proof of facts in this case, the defendant in error had a cause of action against 
the plaintiff in error, based on the terms of the policy and the facts transpiring 
after the issuance of the policy. 

The record further discloses, without serious dispute, that, while defendant 
in error had this cause of action, during these seven years, she was without the 
means of furnishing sufficient legal testimony to support it, until the fact had de- 
veloped that Archie Hicks had absented himself for seven years successively. 
When this fact! developed, the defendant, in error, for the first time, was in possess- 
ion of sufficient legal evidence to support her cause of action. Aided by this potent 
fact, the other facts in the case became entitled to more weight with the trial 
judge, sitting as a jury, than they could possibly have been entitled to have been 
given, until the development by time of the fact that Archie Hicks had absented 
himself for seven years successively. 

It was not only incumbent upon the defendant in error to establish to the 
satisfaction of the trial judge that Archie Hicks was dead; at the time the proof 
was offered, but it was also incumbent upon her to establish another fact, which 
was essential to any recovery by her, and this fact was that, at the time Archie 
Hicks died, the policy was in full force and effect, by reason of the premium having 
been previously paid. The defendant in error attempted to discharge this duty by 
proving that Archie Hicks had absented himself for seven years successively from 
July 6, 1921, together with the circumstances surorunding and following his dis- 
appearance, as well as the fact that the defendant in error, nor any one else known 
to her, had ever heard of or from Archie Hicks during these seven years. 

The trial judge, considering these circumstances, was under the duty to find, as 
a fact, approximately the date on which Archie Hicks died. Had the trial judge 
concluded, from the testimony, that Archie Hicks had died on a date subsequent 
to the expiration of twelve months, after August 21, 1921. then, in that event, the 
defendant in error must have failed to establish one of the necessary elements in 
her cause of action, which was that Archie Hicks had died when the policy of 
insurance was in force. 


We conclude that the trial judge was justified in finding that Archie Hicks 
died while the policy was in force, though we are also of the opinion, from the 
undisputed facts in this record, that, unaided by the developments of the case 
during the seven years when Arhcie Hicks had successively absented himself, there 
was lacking any information which the defendant in error could have obtained by 
the use of reasonable diligence sufficient to establish that Archie Hicks was dead, 
or that he had died while the policy was in force. 

[5] The fact of death, after an absence of seven years successively by a person, 
is fixed by the statute when the fact of absence is established, as was done in this 
case, but the time of death of such individual must be determined by the jury, or 
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by the — in trying a case without the intervention of a jury. Sovereign Camp, 
W. O. W., v. Boden, 117 Tex. 229, 1 S. W. (2d) 256, 258, 61 A. L. R. 682. 

[6] hoeetline to the theory of the plaintiff in error, as presented in its first 
assignment of error, the provision of article 5541 does not apply in this case, and 
yet, according to its theory, presented in its second assignment, the provision of the 
statute does apply. It properly refused to admit that the defendant in error had 
furnished sufficient proof of her husband’s death soon after his disappearance, 
although the record shows she furnished plaintiff in error with all the informa- 
tion which was available to her on that subject at the time. Having refused to pay 
the defendant in error anything on the policy, because she could not furnish suffi- 
cient legal proof of her husband’s death at the time, it now says that she ought 
to have prosecuted a suit against it, within four years from the time her cause of 
action accrued, as it appeared to have accrued in the light of the facts proven 
when the case was tried, notwithstanding the record shows that, had she done so, 
the plaintiff in error would have successfully defeated such suit. Now, when the 
defendant in error adopts the view which the plaintiff in error had in the beginning, 
to the effect that sufficient legal proof of the death of Archie Hicks could not be 
made until seven years had expired after his disappearance, the plaintiff in error 
attempts to recant its statement made to the defendant in error when she attempted 
to furnish proof of her husband’s disappearance, and says that, having waited until 
she could establish the fact of his death, under the law, she is barred from establish- 
ing another essential fact by her failure to sue when she could not have established 
the fact that her husband was dead. Whatever conclusion may have been reached 
by courts in other jurisdictions, as well as by some of our Courts of Civil Appeals, 
indicating a contrary view, our conclusion is that the Supreme Court of Texas, in 
the light of the previous history of the principle of law, enunciated in article 5541, 
and the experience of men of affairs in every civilized age, should not permit a 
litigant, under the facts established in this case, to escape the payment of its just 
obligation by pursuing any such course. To do so would nullify that portion of 
article 5541 we have discussed. 

We therefore recommend that the judgment of the Court of Civil Appeals, 
affirming that of the disctrict court, be affirmed. 

Cureton, P. J. 


Judgments of the district court and Court of Civil Appeals are both: affirmed, 
as recommended by the Commission of Appeals. 


GRICE v. AMERICAN NAT. INS. CO. No. 3538. 
Court of Civil Appeals of Texas. Amarillo. Jan. 21, 1931. 
Rehearing Denied Feb. 11, 1931. 

35 Southwestern Reporter (2d) 204. 


2. INSURANCE. 

Medical director, being charged with notice of corporate by-laws, could not 
rely on implied authority of general manager to employ him for one year (Rev. 
St. 1925, art. 4712). 

The by-laws, of which the medical director, a department head, was 
chargeable with notice, provided for the election of the medical director by 
the board of directors and that employment and salary of all officers 
should be from month to month, thus precluding director from recovering 
on contract to employ him as a medical director for one! year at a salary of 
$7,500 on theory that the general manager had implied authority to execute 
such contract for employment of a medical director. 

(For other cases, see Insurance, Dec. Dig. § 35.) 

Appeal from District Court, Lubbock County; Clark M. Mullican, Judge. 

Action by Tom W. Grice against the American National Insurance Company. 
From an adverse judgment, plaintiff appeals. 

Affirmed. 

W. M. Peticolas, Jr., and Bean & Klett, all of Lubbock, for appellant. 7 

Frank S. Anderson, of Galveston, and Bledsoe, Crenshaw & Dupree, ot 
Lubbock, for appellee. 

RANDOLPH, J. p 

This suit was instituted by appellant against appellee to recover damages tor 
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breach of contract. From an adverse judgment of the trial court, rendered on an 
instructed verdict, this appeal is taken. 


Appellant in his petition alleges that his suit is to recover damages for breach 
of an employment contract entered into by and between appellant and Shearn 
Moody, vice president of the appellee company, wherein the appellee promised and 
agreed to employ the appellant as medical director of this appellee, to take charge 
of the medical department of appellee, beginning on August 1, 1928, with the agree- 
ment and understanding that neither party could terminate the relation without 
giving the opposite party six months’ notice, at an agreed salary of $7,500 per 
year. Appellant further alleged that the said Shearn Moody was authorized to 
enter into such contract with appellant by one W. L. Moody, Jr., president, who 
was the duly authorized general manager of defendant corporation, and as such 
had the implied or apparent power to enter into said contract. Appellant further 
alleges that, if W. L. Moody, Jr., did not have actual authority to manage and ° 
control said corporation, the appellee had held him out and allowed him to manage 
said corporation for a long period of time and was therefore estopped to deny 
his authority as general manager. Plaintiff also alleges that he, relying on the 
contract so made, removed his family, household goods, and furniture from 
Fort Worth Tex., to Galveston, Tex., and that, after the refusal of appellee to 
comply with the contract, he was forced to take his family, household goods and 
furniture back to Fort Worth, Tex., and in all spent a total sum of $1,000; that, 
at the time he entered into the contract, the appellee knew of the circumstances 
that would cause appellant to spend this money, and knew that, if the contract 
was breached, appellant would suffer the special damages alleged, and praying for 


——— for $3,750 actual damages, $1,000 special damages, and $2,500 exemplary 
amages. 


The appellee answered by general and special demurrers, general denial, and a 
plea that the contract was totally executory and therefore not binding on appellee; 
also specially pleading that said contract was without the actual or apparent, 
scope of either the said W. L. Moody, Jr., or Shearn Moody. In that connection 
appellee set out in the pleadings the provisions of the by-laws of the company 
which, among other things, provide that the medical director should be elected by 
the board of directors, that the employment and salary of all officers should be 
from month to month; that the directors could elect an executive committee which 
should fix the compensation of all officers, employees and agents of the company, 
subject to the confirmation of the directors. The by-laws pleaded also prescribe 
the duties and powers of the president, in substance, to the effect that he should 
preside at all meetings of the directors, and should, in connection with the execu- 
tive committee, have the general care, oversight, and supervision of the affairs of 
the company under such instructions as the directors should give. The vice presi- 
dent was vested with similar power in the absence of the president or his inability to 
act, and might perform such other duties of the president as the emergencies of the 
company’s business might require in the absence or inability of the president. Fur- 
ther pleading the provision of the by-laws that the medical director should have ex- 
clusive supervision of the medical department; that he should employ all medical 
examiners and make all rules necessary for their government; that he should ex- 
amine every application for insurance and approve or reject same, examine all 
proofs of death submitted for his opinion, and perform. such other duties as the 
president or board of directors might require, and that he should receive such 
compensation for his services as may be fixed by the executive committee that 
under such by-laws neither the said W. L. Moody, Jr., as president, nor the said 
Shearn Moody, as vice-president, had authority to appoint or make contracts with 
any person as medical director for the company, but the office of medical director of 
said corporation was an elective office, and the right to make such election was 
reserved strictly to the board of directors; that, under the by-laws, it was expressly 
provided that the term of employment of all officers, such as medical director, was 
to be from month to month, and that neither of the Moodys had authority to make 
a contract with the medical director providing for a longer term of employment 
than from month to month or requiring the giving of any period of notice of dis- 
charge for a longer time than one month; denying that the’ plaintiff was ever elected 
by the board of directors as its medical director nor was any salary ever fixed by 
the executive committee or confirmed by the board of directors or ratified and 
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confirmed by them; and denying that they ever held out either of the Moodys as 
having! authority to appoint such officers. 

[1] The first amended original petition, not being included in the transcript, the 
correctness of the trial court’s ruling in sustaining the appellee’s exception to the 
plaintiff’s plea of special damages cannot be determined by us. 

[2] The medical director, being a general officer, the head of the medical de- 
partment, and presumed to be conversant with the by-laws of the corporation, the 
rule that a corporation holding out an officer as being possessed with authority to 
‘transact its routine business with the public does not apply. The appellant’s con- 
tention that W. L. Moody, Jr., as president and general manager of the appellee and 
duly authorized to manage defendant corporation, had the implied or apparent 
authority to enter into a contract with appellant so as to bind the company, cannot 
be sustained. 

From section 7 of the by-laws of the appellee, it is apparent that the medical 
director was the head of the medical department. This section 7 provides as 
follows “The medical director shall have the exclusive supervision of the medical 
department of the company. He shall employ all medical examiners and make 
all rules necessary for their government. He shall examine every application for 
insurance and approve or reject same, shall examine all proofs of death submitted 
for his opinion and shall perform such other duties as the president or board of 
directors may require. * * *” 

It is apparent that, as such general officer, the medical director was required, 
in the performance of his duties, to have knowlelge of the by-laws. As such 
officer of the corporation, he is shown to have an intimate connection with its 
affairs, such as places him in an entirely different position from that occupied by 
the general public who come in contact with the routine and ordinary business of 
the corporation only through it officers. 


In the case of Sealy Oil Mill & Mfg. Co. v. Bishop Mfg. Co. (Tex. Com. App.) 
235 S. W. 850, 852, cited by appellant, the transaction there involved occurred 
between the corporation and a member of the general public. The rule laid down 
in that case, in construing the by-laws and the notice to be taken thereof, is: 
“*That all written contracts of importance entered into on behalf of the company 
such as deeds, mortgages, bonds, etc., shall be signed both by the president and 
secretary, could not bind the public, when the visible authority was vested in one 
man, who transacted the business of the corporation for years. The by-laws of 
the average corporation are not usually open for public inspection; hence the pub- 
lic trading with it can have no notice of their contents. If it should be taken that 
the by-laws were a limitation upon the authority of the general manager, this is 
met by proof that the contents of the by-laws were not made known to plaintiff. 
It is a well-settled rule of law that the principal is bound by the act of the agent, 
done within the scope of his apparent authority in dealing with innocent third 
persons although such act may be in direct violation of his private instructions.” 

[3] It will be seen that this holding was intended to apply to the routine 
business of the corporation with the public and not with one of its officers who was 
charged with knowledge of the by-laws because of their provisions as to his 
duties. This is also true of the other cases cited by appellant, to wit. Merriman 
v. Fulton, 29 Tex. 106, Farmers’ Mill & Elevator Co. v. Hodges (Tex. Civ. App.) 
248 S. W. 72, 77, and his citations of 14a C. J. 353, § 2214: “Although there are 
decisions to the effect that a person dealing with an officer or agent must take 
notice of limitations upon his powers imposed by by-laws, as a general rule an inno- 
cent third person who deals with the corporation through an officer or agent who is 
acting within his apparent authority cannot be affected by any limitations of such 
authority which are contained in by-laws of which he has no knowledge, unless he 
is charged by law with knowledge of the by-laws”—sustain our holding and show 
that a party having knowledge of the by-laws or being charged by law with such 
notice, cannot ignore such limitations as are provided in them. 

In the case of M. K. & T. Ry. Co. v. Faulkner, 88 Tex. 649, 32 S. W. 883, 884, 
A. Waldo acting as vice president of two railroad companies, employed Faulkner 
for a term of one year at a salary of $5,000 to act as general passenger and ticket 
agent for both companies, and Faulkner entered upon his duties and continued 
therein for nine months, when he was discharged by one Purdy, who has succeeded 
Waldo as such vice president. Faulkner sued both companies for damages tor 
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breach of the contract of employment and recovered judgment for $1,250, which 
was afirmed by the Court of Civil Appeals. The employment of Faulkner was 
with the consent and approval of H. C. Rouse, president of both companies. At 
the time of the employment and discharge of Faulkner, the by-laws of the 
Missouri Kansas & Texas Railway Company in Texas provided: 

“The first vice president shall have general charge of the commercial affairs 
of the company, including passenger, freight, mail, and express traffic, and offers 
of these departments shall be appointed by him, subject to the approval of the 
president, and may be removed by him at pleasure.” 

“And the president, subject to the approval of the board of directors or ex- 
ecutive committee, when the board is not in session, may also, from time to time, 
appoint such other officers, agents, and assistants as may be deemed necessary for 
the management of the business of the company, and fix, apportion, change, and 
prescribe their duties and terms of office, and fill all vacancies, and the president 
and vice president shall have functions as lawfully appertain to such offices, and as 
may be regulated from time to time by the by-laws or articles of organization.” 

The Supreme Court, having granted a writ of error in such cause, held as 
follows: “We will first determine whether it has been shown that Waldo had 
authority to make the contract in behalf of the Kansas Company. No statute of 
Kansas, nor provision of the charter of such corporation, granting such power, has 
been produced. So far as this record shows, the by-law above quoted is the sole 
source of the authority of the first vice president of this company. It is clear that 
all persons appointed by him thereunder were removable by him or his succescsor 
at pleasure, and that, therefore, it conferred upon him no power to appoint or 
employ Faulkner for a fixed period of one year, without power of removal. We 
are of the opinion that Faulkner, when appointed, was an officer of the passenger 
department, within the meaning of said by-law, for the record shows that when 
appointed he had ‘entire charge of all passenger and ticket matters of the system,’ 
which included both roads. Any other construction would render the by-law 
nugatory. If, however, he was not included, such fact would not avail him any- 
thing, for then there would not appear, from the record, any power in Waldo to 
employ him at all. It is contended that Faulkner had no notice of the limitation 
upon Waldo’s power, and is therefore not bound by it. This contention cannot be 
maintained, because (1) Waldo’s power under said by-law did not extend to the 
employment of any one, except subject to the power of the first vice president 
to discharge at pleasure; and (2) if that be not true, still he, in dealing with this 
officer of the corporation, was chargeable with notice of the limitation upon such 
offcer’s power contained in the very by-law conferring the power to contract with 
him. As said by Cooley, J.. in Rice v. Peninsular Club [52 Mich. 87], 17 N. W. 
708, ‘A party dealing with the agent of a corporation must, at his peril, ascertain 
what authority the agent possesses, and is not at liberty to charge the corpora- 
tion by relying upon the agents assumption of authority, which may prove, as it 
did in this case, to be entirely unfounded.’ ” 

Article 4712, R. C. S. 1925, provides that the directors may establish such by- 
laws and regulations, not inconsistent with law, as shall appear to them necessary 
for the regulation of the corporation’s business. Under the holding in the Faulk- 
ner Case quoted, the appellant was charged with notice of the by-laws of the com- 
pany of which he was a department head. 

The trial court having correctly determined the lack of authority vested in W. 


L. Moody, Jr., as president, to appoint the appellant as medical director of the 
appellee, we affirm the judgment of the trial court. 


PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA v. STATE. No. 22952. 
Supremme Court of Washington. March 4, 1931. 


296 Pacific Reporter 813. 
1. INSURANCE. 


_ Retaliatory statutes, designed to prevent unfavorable discrimination against 
Washington insurance corporations by other states in exercising taxing powers, 
should be strictly construed (Rem. Comp. Stat. § 7092). 


(For other cases, see Insurance, Dec. Dig. § 19.) 
2. INSURANCE. ae ‘ : 
Statutes designed to prevent unfavorable discrimination against Washington 
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insurance corporations by other states in exercising taxing powers held not revenue 
measure (Rem. Comp. Stat. § 7092). 


(For other cases, see Insurance, Dec. Dig. § 19.) 
4. INSURANCE. : 

Retaliatory insurance statutes should be invoked only in cases where inequitable 
discrimination is clearly established (Rem. Comp. Stat. § 7092). 


(For other cases, see Insurance, Dec. Dig. § 19.) 


5. INSURANCE. 

In deciding whether retaliatory insurance statutes should apply to California 
company, insurance commissioner held required to consider that under California 
law taxpaying date for insurance companies was later than that fixed by Wash- 
ington statutes (Rem. Comp. Stat. §§ 7071, 7092; Deering’s Pol. Code Cal. §§ 3664 
—b, 3668—b). 


(For other cases, see Insurance, Dec. Dig. § 19.) 
Department 2. 
Appeal from Superior Court, Thurston County; D. F. Wright, Judge. 


Action by the Pacific Mutual Life Insurance Company of California against 
the State of Washington. From an adverse judgment, defendant appeals. 

Affirmed. 

John H. Dunbar and E. W. Anderson, both of Olympia, for the State. 

Ryan, Desmond & Ryan, of Seattle, for respondent. 

BEALS, J. 

Plaintiff is an insurance company, organized under the laws of the state of 
California, and regularly licensed to write insurance in the state of Washington. 
This action requires a construction of the so-called insurance retaliatory statute, 
section 7092, Rem. Comp. Stat., which reads as follows: 

“Tf, by the laws of any other state, any taxes, fines, penalties, licenses, fees, 
deposits, or other obligations or prohibitions, in the aggregate, additional to or in 
excess of those imposed by the laws of this state, upon foreign insurance com- 
panies and their agents and solicitors, are imposed on insurance companies of this 
state and their agents doing business in such state, like obligations and prohibitions 
shall be imposed upon all insurance companies of such state and their agents doing 
business in this state, so long as such laws remain in force.” 


Plaintiff seasonably filed with the insurance commissioner its annual statement 
showing the insurance which it had written during the year 1929, as required by 
section 7071, Rem. Comp. Stat., which provides for an annual tax of 2.25 per cent. 
upon the gross premiums received. Computed on this basis, the tax due from 
plaintiff for the year 1929 amounts of $18,886.87, but as the state of California im- 
poses a similar tax upon the gross premiums received by foreign insurance com- 
panies doing business in that state computed on the basis of 2.60 per cent. thereof 
(sections 3664—b and 3668—b Deering’s Political Code), the insurance commis- 
sioner, proceeding under section 7092, Rem. Comp. Stat., supra, deemed it his duty 
to impose upon plaintiff an additional tax based upon the difference between 2.25 per 
cent., as provided by section 7071, supra, and 2.60 per cent., as provided by the 
laws of California. Plaintiff paid the tax as imposed by the insurance commis- 
sioner, and brought this action to recover $396.94, the difference between 2.25 per 
cent. of its gross premiums and the tax as demanded by the insurance commis- 
sioner, which difference plaintiff had paid under protest. A demurrer to plaintiff’s 
complaint was interposed by defendant, which the superior court overruled, where- 
upon defendant stood upon its demurrer and refused to plead further. Judgment 
was entered in accordance with the prayer of plaintiff’s complaint, from which 
judgment defendant appeals. 

It is conceded that under the law of California the fiscal year establishing the 
twelve-month period during which the gross receipts of insurance companies shail 
be reported for the purpose of computing the tax due thereon ends December 31st 
of each year, and in this particular corresponds with the law in this state. The 
California law, however, while imposing a tax of 2.60 per cent. upon gross pre- 
miums, provides that the tax may be paid in two installments, one half on the first 
Monday of July following the end of the fiscal year for which the tax is payable, 
and the other half on the first Monday of the following February. Under the 
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law of this state, section 7071, supra, the entire tax is due March 1st next after the 
end of the fiscal year, and becomes delinquent thirty days thereafter. 

[1,2] Respondent contends that the insurance commissioner, in applying the 
retaliatory statute (section 7092, supra), must take into consideration the advant- 
age enjoyed by insurance companies operating under the California law, in so far 
as the date the tax is payable is concerned; such companies under that law having 
the use of all of the money required to pay the tax up to the first Monday in 
July, and of half thereof until the first Monday of the following February. The 
purpose of retaliatory statutes, such as that under consideration here, is simply 
to equalize the amount of tax payable, and to prevent’ unfavorable discrimination 
against Washigton corporations by other states in the exercise of the taxing 
power. Such a statute is wholly defensive in its purpose, is at least quasi-crim- 
inal in its nature, and should be strictly construed and applied so as to accomplish 
its object, and nothing further. Life & Casualty Ins. Co. v. Coleman, 233 Ky. 350, 
25 S. W. (2d) 748. The act is in no sense a revenue measure, any increase in 
revenue accruing to the state under any application of the act. being purely in- 
cidental. The Supreme Court of California, in the case of Bankers’ Life Co. v. 
Richardson, 192 Cal. 113, 218 P. 586, 591, said: 

“But, whether regarded as reciprocal or retaliatory, in so far as they are 
retaliatory in their nature, and involving the comity of, states, they are to be 
strictly construed, executed with care, and not applied to any case that does not 
fall plainly within the letter of the law.” 

The theory of our law is that foreign insurance companies shall be taxed 
in this state to the same extent as Washington insurance companies are taxed when 
engaged in business in other states. It is manifest that it is not the purpose of our 
law to place a greater tax upon a California insurance company than our own 
companies operating in California are required to pay, the underlying purpose of 
our statute being simply to insure that the tax paid by the two sets of insurancce 
companies is essentially the same, and an equitable reciprocity maintained. 


Respondent contends that under our law the insurance commissioner may 
assess a tax of 2.60 per cent. on gross premiums earned by a California insurance 
company in this state, and by executive order provide that the tax shall be paid 
upon the dates provided for by the California law, or, in the alternative, that he 
may assess upon such gross premiums a 2.60 per cent. tax, and require payment 
thereof at the time provided for by section 7071, Rem. Comp. Stat., supra; but that 
if he adopts the latter plan, he must offset against the tax due a reasonable dis- 
count based upon the value of the use of the money for additional time allowed 
by the California law. Respondent submits that if such a discount were allowed 
in the instant case in the amount of six per cent., it would result in the payment of 
a less tax thai a straight 2.25 per cent. tax computed under the law of this state 
and payable as therein provided. Respondent further concedes, however, that un- 
der no circumstances is it entitled to pay a tax in a sum less than an amount com- 
puted upon the Washington primary rate, and so admits its liability to pay a tax 
in the sum of $18,886.87 on or before March thirtieth. i 


[3] It is admitted that the excess over this amount claimed by the insurance 
commissioner and paid by respondent under protest in the sum of $396.94, if de- 
ducted from the total tax paid by respondent, affords respondent an allowance of 
approximately 3.5 per cent. for the use of the money during the deferred period 
provided for payment of such a tax by the California act. In its complaint, re- 
spondent alleges that it could have earned at least this amount on its money if it 
could have availed itself of the privilege of deferring the payment of the tax, as 
provided for by the California law. This allegation stands admitted by appell- 
ant’s demurrer. 

[4, 5] On behalf of appellant, it is contended that the retaliatory section of 
our law above referred to does not permit the insurance commissioner to take 
into consideration the time for, or the method of, payment, but allows him 
only to consider the amount of the tax actually imposed, and that as the state 
of California imposes a tax amounting to 2.60 per cent. of gross premiums 
upon Washington insurance companies doing business in California, it is the 
duty of the insurance commissioner of this state to impose a tax of 2.60 per 
cent. of the gross premiums received by California companies doing business in 
Washington. It is also argued that as the law of this state provides a penalty 
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of $25 per day for each day an insurance company is in default in paying its 
tax, the insurance commissioner cannot establish any rule by which respondent, 
or any insurance company similarly situated, may pay its tax at any date later 
than that provided by our law for the payment thereof. Assuming, without de- 
ciding, that such is the case, it is our opinion that such a situation as is here 
presented calls, in the first instance, for the determination by the insurance com- 
missioner of a question of fact, to wit, whether or not under the law of the state 
of the domicile of the insurance company, the amount of whose tax in this 
state is being determined, a Washington insurance company doing business in 
that state would be required to pay a greater tax than the insurance company in 
question is required to pay under our law. In deciding this question, the insur- 
ance commissioner should take into consideration, in connection with other per- 
tinent facts, the time fixed for the payment of the tax, and if, as in the case at 
bar, is appears that the taxpaying date is later than that fixed by our statute, 
that fact should be considered in deciding whether or not the tax imposed by 
the sister state is in fact more onerous than that imposed by our insurance act. 
If, after such an estimate of the situation, the insurance commissioner is of the 
opinion that a comparison of the two laws demonstrates that a Washington in- 
surance company is in fact discriminated against, the retaliatory statute may be 
applied. Such statutes are proper and, indeed, necessary, but should be invoked 
only in cases where the inequitable discrimination is clearly established; other- 
wise the insurance commissioner of the state against which the law is brought 
into operation will in turn apply the retalitory law which is undoubtedly at his 
disposal, and an unreasonable and unjust system of mutual retaliation may be 
commenced which will do no good to any one and result in much harm to legi- 
timate business. The purpose of these laws is to equalize the amount of taxes 
which are required to be paid under different state laws, and not to require the 
establishment of an equal rate of taxation, or to insist upon the payment of addi- 
tional amounts as penalties. Life & Casualty Ins. Co. v. Coleman, 233 Ky. 350, 
25 S.W.(2d) 748; Couch’s Cyclopedia of Insurance Law, vol. 1, p. 580; 32 C. J. 
991. The Circuit Court of Appeals for the Eighth Circuit, in the case of Coch- 
rane v. Bankers’ Life Co., 30 F.(2d) 918, 922, in considering a somewhat similar 
question, said: 

“In demanding 2% per cent. on the level premiums and 2 per cent. on the 
assessment premiums, the commissioner retaliates beyond the point of equaliza- 
tion, and therefore beyond the authority given him by the Colorado retaliatory 
statute.” 

This quotation is equally applicable to the argument herein advanced on be- 
half of the insurance commissioner. 

It is, of course, evident that insurance companies derive their revenue from 
the use of the money paid to them by way of premiums for insurance which 
they have written. The use of this money is valuable, and the fact that under 
the California law insurance companies coming within its scope have for a 
longer period the use of the money required to pay the tax than such companies 
do under our law should be taken into consideration in deciding whether or not 
our retalitory statute should be applied. 

For the reasons assigned, the trial court did not err in overruling appell- 
ant’s demurrer to respondent’s complaint and in entering judgment in respond- 
ent’s favor. 

Judgment affirmed. 

Tolman, C. J., and Fullerton, Millard, and Beeler, JJ., concur. 





Daniel v. Fireman’s Fund Ins. Co. 


DANIEL et al. v. FIREMAN’S FUND INS. CO. No. 5874. 
Circuit Court of Appeals, Fifth Circuit, Feb. 13, 1931. 
46 Federal Reporter (2d) 784. 
1. INSURANCE. 

Insurer under fire policy, by its conduct in investigating loss and negotiat- 
ing settlement, waived formal proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

2. INSURANCE. 

Allegations of declaration in suit on fire policy, if sustained by proof, held 
sufficient to present question for jury whether insurer waived formal proof of 
loss. 

Declaration alleged, in substance, that after fire verbal notice of loss 
was given to insurer’s agent who had authority to receive premiums and 

to countersign and issue policies; that such agent notified insurer; that 

an adjuster was sent to investigate and negotiate settlement of loss; that 

adjuster led insured to believe that settkement would be made under 

terms of policy; that at no time did adjuster or insurer demand formal 
proof of loss, though insured had inquired whether there was anything 
further required to be done to collect under terms of policy; and that 
insured immediately upon being notified of failure to file formal proof 
of loss proceeded to do so. 


(For other cases, see Insurance, Dec. Dig. § 634[2].) 


Appeal from the District Court of the United States for the Southern District 
of Florida; Lake Jones and Alexander Akerman, Judges. 


Suit by Margaret L. Daniel, sometimes known as Margaret L. Daniels, and 
husband, against the Fireman’s Fund Insurance Company, a corporation. From 
a judgment dismissing the suit, plaintiffs appeal. 

Reversed and remanded. 

C. Edmund Worth, of Tampa, Fla., for appellants. 

John B. Sutton and H. C. Tillman, both of Tampa, Fla., for appellee. 

Before Foster, Circuit Judge, and Hutcheson and Sibley, District Judges. 

Foster, Circuit Judge. 

This is a suit by appellants to recover on a policy of fire insurance covering 
furniture and household effects to the extent of $5,000. Demurrers to the declara- 
tion and various pleas of the defendant were sustained and the suit was dismissed. 
The issues raised by the pleadings are these: 

Defendant relies upon a clause ‘of the policy requiring sworn proof of loss 
to be presented within 60 days after the fire unless waived in writing, which con- 
dition was not performed. 


Plaintiff sets up waiver by conduct and alleges inter alia, in substance, the 
following facts: That the fire occurred on September 25, 1926, and on the same 
day verbal notice of the loss was given to J. R. Reese, agent of defendant, who 
had authority to receive premiums and to countersign and issue policies; that 
Reese notified defendant, and one R. D. Bowers, an adjuster, was sent to investi- 
gate and negotiate for an adjustment and settlement of the loss; that Bowers 
investigated the fire and caused plaintiff (Mrs. Daniel) to appear before him on 
September 29, 1926, and she answered all questions propounded to her; that Bowers 
demanded a complete inventory of the property covered by the policy at the time 
of the loss; that on inquiry she was advised by Bowers that there was nothing 
further to do except to await the completion of his investigation; that within 
60 days after the fire she served upon Bowers a complete and exact inventory 
in writing of the property covered by the policy, which inventory was retained 
hy him without objection and has never been returned and no addition thereto 
have ever been demanded; that Bowers proceeded with his investigation of the 
claim, attempted to adjust it with plaintiff, and offered to recommend a partial 
payment, without raising any question as to the sufficiency of the proof of loss 
submitted; that plaintiff within 60 days after the fire, and subsequently, again in- 
quired whether there was anything further required of her, and was told by Bowers 
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again that all that was necessary for her to do was to wait until the defendant 
could complete its investigation and decide as to what it would do; that during 
the said period on numerous occasions she inquired of Reese as to when her claim 
would be paid and was advised by him that he saw no reason why it should not 
be paid and that it would be paid in the very near future; that thereafter, upon 
plaintiff’s threatening suit, on April 20, 1927, defendant, through Bowers, advised 
plaintiff that as far as they knew no proof of loss had ever been filed and that 
consequently they had never been in a position to determine whether or not a 
valid claim ever had existed; that thereupon plaintiff, as soon as she could collect 
the data, prepared a formal proof of loss complying in detail with all the re- 
quirements of the policy, and delivered same to defendant’s agent, Reese, on May 
24, 1927; that Reese accepted the formal proof without objection; that defendant 
retained the formal proof for 22 days without objection and on June 15, 1927, re- 
turned it by registered mail to plaintiff without any specific objection as to the 
time of filing same, but stated that it could not accept it in compliance with the 
terms of the policy; that defendant had issued three other policies on the building 
and garage owned by plaintiff and destroyed by the same fire, which policies con- 
tained similar provisions as to giving notice and furnishing proofs of loss; that 
there were no formal proofs of loss furnished and no waivers in writing; that 
notwithstanding that fact defendant paid the full face value of each of the said three 
policies. 

Appellee relied principally upon our decision in the case of Harris v. North 
British & Mercantile Ins. Co., 30 F. (2d) 94, and authorities therein cited. That 
case is easily distinguishable, as it is pointed out in the opinion that no question of 
waiver or estoppel was involved. 

[1, 2] The rule applicable to the facts alleged in the declaration is stated by 
Cooley as follows: 

“If the company investigates the loss on its own account, and so conducts itseli 
with relation thereto astto show a satisfaction with the knowledge thus obtained, 
or to induce reasonable belief in insured that it is so satisfied, and does not desire 
formal notice or proofs, it will amount to a waiver of such formalities.” Cooley's 
Briefs on Insurance, vol. 7, (2d Ed.) p. 6010. ' 

There is abundant authority, both state and federal, to support the rule thus 
announced. Nat. Union Fire Ins. Co. v. Wright, 163 Ark. 42, 257 S. W. 753; 
Pashertnik vy. Cont. Ins. Co., 67 Mont. 19, 214 P. 603; Hitchcock v. State Ins. Co., 
10 S. D. 271, 72 N. W. 898; Gristock v. Royal Ins. Co., 84 Mich. 161, 47 N. W. 549; 
Snell v. North British Ins. Co., 61 Mont. 547, 203 P. 521; Alliance Ins. Co. v. 
Enders (C. C. A.) 293 F. 485; Sweaney v. Ins. Co., 35 Idaho, 303, 206 P. 178; Zurich 
Gen. Acc. Ins. Co. v. Drug Co. (Ind. App.) 170 N. E. 351; Firemen’s Ins. Co. v. 
Brooks (C. C. A.) 32 F. (2d) 451, 65 A. L. R. 909; Concordia Ins. Co. v. School 
Dist. (C. C. A.) 40 F. (2d) 379; Continental Ins. Co. v. Fortner (C. C. A.) 25 
F. (2d) 398; Twin City Ins. Co. v. Nat. Bk. (C. C. A.) 261 F. 470; Home Ins. Co. v. 
Hightower (C. C. A.) 22 F. (2d) 882, 62 A. L. R. 620. 

We think that the allegations of the declaration, if sustained by proof, are 
sufficient to allow plaintiff to go to the jury and that it was error to dismiss the case. 

Reversed and remanded. 


BARTON-MANSFIELD CO. v. WELLS et al. No. 151. 
Supreme Court of Arkansas. Feb. 16, 1931. 
35 Southwestern Reporter (2d) 337. 
t. INSURANCE. 
Loss payable clause held to make loss payable to building owner and to con- 
tractor as his interest might appear at time of fire. 
The policy recited that insurer insured owner of building for term 
of 60 days against loss by fire; and loss payable clause provided that any 
loss under policy that might be proved due assured should be payable to 
assured and contractor, subject to terms and conditions of policy. 


(For other cases, see Insurance, Dec. Dig. § 582.) 
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2. INSURANCE. 

Contractor had no interest in insured building at time of fire, where obliga- 
tion to build, not discharged, had been repudiated. 

(For other cases, see Insurance, Dec. Dig. § 123.) 

3. INSURANCE. 

Under facts shown, court properly refused, at instance of deceased building 
contractor’s creditor, to reform fire policy to show intent was to protect con- 
tractor’s interest. 

When building was partly constructed, contractor applied to bank for 
additional loan to be used to complete building, with understanding con- 
tractor would file mechanic’s lien after completing building and assign 
lien to bank, and, as an inducement to bank to make loan, contractor 
agreed to take out builder’s insurance. A policy, on which contractor paid 
premium, was taken in name of owner of building with loss payable clause 
providing loss should be payable to assured and contractor, and the evi- 
dence showed that policy issued conformed to application for it. 


(For other cases, see Insurance, Dec. Dig. § 143[8].) 


4. INSURANCE. 
Reformation of insurance policy is granted only in cases of mutual mistake 
or mistake of one party, coupled with fraud of the other. 


(For other cases, see Insurance, Dec. Dig. § 143[3].) 
6. INSURANCE. 


Under facts, reforming fire policy at creditor’s instance to make it show 
tent was to protect deceased contractor’s interests held inequitable. 

Evidence showed that contractor had been paid for all work he did and 
for all material furnished, and that he was dead at time of suit, and 
could not rebuild house, and would not have done so had he lived, and, 
since his estate was insolvent and had been vested in widow, no liability 
for breach of contract could be enforced. 


(For other cases, see Insurance, Dec. Dig. § 143[8].) 
7. INSURANCE. 

Assignee acquired by assignment of fire policy no greater interest than 
signor himself had. 

(For other cases, see Insurance, Dec. Dig. § 219.) 

Appeal from Lawrence Chancery Court; A. S. Irby, Chancellor. 


Suit by F. S. Wells against the Barton-Mansfield Company and others. From 
the decree, defendant named appeals. 

Affirmed. 

Caraway, Baker & Gautney, of Jonesboro, for appellant. 

L. B. Poindexter, of Batesville, J. R: Crocker, of St. Louis, Mo., and G. M. 
Gibson, of Walnut Ridge, for appellees. 

Situ, J. 


Ponder Hillhouse, a building contractor, entered into an oral contract with 
F. S. Wells to build for the latter a bungalow for the agreed sum of $4,300. The 
contract contemplated a “turn-key” job. Hillhouse was to furnish all labor and 
material, but ‘it was known that his means were insufficient to comply with his 
contract, unless advances were made to him as the work progressed. Hillhouse 
commenced work, and Wells made advances amounting to $2,850, when he found 
himself unable to make further advances or to obtain the necessary credit to make 
the advances. There then existed two motrgages on the land upon which the house 
was being constructed, one to the Federal Land Bank of St. Louis for $4,000, and 
another, a second mortgage, to the People’s Bank of Imboden for a smaller 
amount. 


It was estimated that $1,510 would be required to complete the building, and 
Hillhouse, with the consent of Wells, made application to.the Imboden bank for 
an additional loan of that amount, the proceeds of the loan to be paid out as 
the work progressed. The bank agreed to make the loan, and made it with the 
understanding that Hillhouse should complete the building, and, when he had done 
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so, should file a mechanic’s lien against the building, and would assign the lien 
to the bank for its protection. As an inducement to the bank to make the loan, 
the representation was made that Hillhouse had taken out, or would take out, 
builder’s insurance. Wells had previously taken out insurance on the building, 
but there was such delay in its construction that this policy had expired before the 
building was completed. 

Pursuant to this agreement, Hillhouse made application to the local agent of 
a fire insurance company for a $4,000 policy, which was later issued to him. This 
policy recites that the insurer “does insure I. S. Wells for the term of sixty days” 
against loss by fire, and in the loss payable clause this provision was written: 
“Any loss under this policy that may be proved due the assured shall be payable 
to the assured and Ponder Hillhouse, Smithville, Arkansas, subject nevertheless 
to all the terms and conditions of this policy.” It was testified, both by Wells and 
the officers of the bank, that Hillhouse agreed that the bank would be protected 
by a policy of insurance, and that the loan would not have been made but for this 
agreement. 

After negotiating this loan, Hillhouse resumed work on the building, but 
did not complete it, although the bank advanced him the full amount of the loan, 
less $230.52. On December 30, 1928, while the contract of fire insurance was in 
force, the building burned before it had been completed. The contention is made 
that Hillhouse had then been paid the amount that would have been due him had 
the building been completed, but, whether this is true or not, it is very clearly 
shown that the payments which had been made to Hillhouse exceeded the pro- 
portionate part of the building cost up to the date of the fire; in other words, 
Hillhouse had been paid more than the value of the work done and material fur- 
nished according to the building contract. 

After the fire, Hillhouse refused to permit Wells to examine the insurance 
policy, nor would the local agent furnish that information, but it is not contended 
that any change had been made in the policy as issued. 


Negotiations were entered into between the bank and Wells, on the one hand, 
and Hillhouse, on the other, to settle the controversy which arose out of the facts 
stated, and the proposition was made to Wells that he rebuild the house out of 
the proceeds of the insurance policy. The offer to permit this to be done was made 
at the trial, and is renewed in the brief. 


Wells proposed that Hillhouse start from the ground, or at the bottom of 
the basement, and rebuild everything new, but Hillhouse refused to do this, in- 
sisting that he could use the foundation and certain walls by patching them, and, 
when Wells declined to agree to this, the proposition was dropped, and does not 
appear to have ever been renewed, and the officer of the bank having the matter 
in charge for the bank testified that Hillhouse stated that he could not rebuild, 
and that he wanted Wells to collect the insurance. 


It does not appear that Hillhouse made any effort to collect the insurance, and 
the adjustment of the loss was made by Wells, although Hillhouse kept the policy 
of insurance in his possession until February 23, 1929, at which time he assigned his 
interest therein to Barton-Mansfield Company, which company furnished him about 
$800 worth of material, for which he had not paid. It was thereafter impossible 
for Hillhouse to rebuild, as he was clearly insolvent. 


Hillhouse was killed in an automobile accident on July 4, 1929, and W. R. 
Rudy qualified as administrator of his estate, and on October 19, 1929, Wells 
brought this suit to collect the insurance policy. This suit was brought against the 
insurance company, the Federal Land Bank, the People’s Bank of Imboden, the 
administrator of Hillhouse, and the Barton-Mansfield Company, it being alleged 
that all these parties claimed some interest in the insurance, and it was prayed that 
the rights of all parties therein be decreed. 


The insurance company filed an answer admitting its liability on the policy, 
and, upon paying the amount thereof into court, it was discharged. Numerous 
pleadings were filed by the various parties, which we find it unnecessary to review. 
A large amount of testimony was taken, and upon the final submission of the 
cause the court held that Hillhouse had no interest in the proceeds of the policy, 
and that the interventions of the Barton-Mansfield Company and of the adminis- 
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trator should be dismissed as being without equity, and this appeal is from that 
decree. 

Upon the final submission of the cause, it was prayed by the Barton-Mansfield 
Company that the policy be reformed to conform to the intent of the parties, 
and made to show that its intent was to protect the interests of the deceased con- 
tractor, Hillhouse, inasmuch as his liability for the failure to erect the building, 
as required by his contract, had not been discharged by his death, and the premium 
upon the policy had been paid by Hillhouse. 

[1, 2] The court denied this relief, and we think properly so. If there was 
a mistake in the issuance of the policy, it was not mutual. The agent for the in- 
surance company testified that the policy issued conformed to the application for 
it. Wells, and not Hillhouse, was named as the assured, and we think the fair 
and correct interpretation of the loss payable clause, which is copied above, was 
to make the loss payable to Wells and to Hillhouse as his interest might appear 
at the time of the fire. We are also of the opinion that Hillhouse had no interest 
in the building at the time of the loss by fire. It is true his obligation to erect 
the dwelling, for which he had been paid, had not been legally discharged, but, 
as appears from what has been said, this obligation had been repudiated. Hill- 
house died on the 4th of July after the occurrence of the fire on December 30, 
1928, without evidencing any intent to rebuild, but, on the contrary, the testimony 
shows that he had no such intention. Hillhouse was admittedly insolvent, and his 
estate was of a value so small that the probate court made an order vesting the 
whole thereof in the widow under the statute, and no complaint is made of that 
action. Before the final submission of the cause, the widow of Hillhouse was made 
a party, but no pleadings were filed on her behalf. 

[3-6] The undisputed fact that Hillhouse paid the premium on the insurance 
policy is of no controlling importance, for the reason that the testimony clearly 
shows that his agreement to take the insurance was a part of the consideration 
which induced the Imboden bank to make the loan to him and the decree of the court 
refusing to reform the policy must be affirmed, for the reason that relief of this 
character is granted only in cases of mutual mistake or the mistake of one party, 
coupled with the fraud of the other, the proof thereof being clear, unequivocal, and 
decisive, and we are of the opinion that the testimony is not of that character. 
Nicholson v. Hayes, 166 Ark. 112, 265 S. W. 640; Fagan v. Graves, 173 Ark. 842, 
293 S. W. 712; American Alliance Ins. Co. v. Paul, 173 Ark. 960, 294 S. W. 58; Loden 
v. Paris Auto Co., 174 Ark. 720, 296 S. W. 78. It may also be said that it would be 
inequitable to grant the relief prayed. 

The testimony shows that Hillhouse has been paid for all the work he did 
and for all the material furnished, and he is now dead and cannot rebuild the- 
house, and would not have done so had he lived, and, as his estate is insolvent 
and has been vested in his widow, no liability for the breach of the contract can 
be enforced. He has been paid once, and it would be inequitable to again pay his 
estate, or his creditor, the Barton-Mansfield Company. 

[7] It is true the Barton-Mansfield Company has not been paid for its material, 
but that company acquired, by the assignment of the policy to it by Hillhouse, no 
greater interest therein than Hillhouse himself had. Hillhouse was paid money 
which he might and should have used in paying his bill to the Barton-Mansfield 
Company, but he did not do so, and the building was destroyed by fire before any 
claim for a lien had been filed. 

Before the opportunity had been afforded Wells to inspect the policy, he as- 
signed his interest therein to the People’s Bank of Imboden, and that bank con- 
tracted with the Federal Land Bank that the proceeds of the policy should be 
paid the Federal Land Bank, and its first lien on the land should be reduced to 
that extent. 

The decree of the chancery court conformed to this agreement, and, as it 
appears to be in accordance with the equities of the case, it is affirmed. 
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KAST v. DUBUQUE FIRE & MARINE INS. CO. OF DUBUQUE, IOWA, et al. 
Civ. 4149. 
District Court of Appeal, Third District, California. Feb. 20, 1931. 
296 Pacific Reporter 324. 
2. INSURANCE. 
Evidence held to support finding that there was cancellation of fire policy 
consent of parties (Deering’s Gen. Laws 1923, Act 3735, p. 1534, §1). 


(For other cases, see Insurance, Dec. Dig. § 246.) 


Appeal from Superior Court, Stanislaus County; J. C. Needham, Judge. 

Action by C. S. Kast against the Dubuque Fire & Marine Insurance Company c 
Dubuque, Iowa, and another. Judgment for defendants, and plaintiff appeals. 

Affirmed. 

Dennett & Zion, of Modesto, for appellant. 

Redman, Alexander & Bacon, of San Francisco, and Griffin & Boone, of 
Modesto, for respondents. 

Justice pro tem. McDanter delivered the opinion of the court. 

This action was brought by the plaintiff against the defendants to recover upon 
a certain policy of fire insurance. Judgment was against the plaintiff and appellant 
and in favor of the defendants and respondents. After judgment a motion for a 
new trial was made by the plaintiff on the grounds: (1) That the evidence is 
insufficient to justify the decision of the court; (2) that the decision is against law; 
and (3) on account of errors of law occurring at the trial and excepted to by the 
plaintiff. The motion for a new trial in due course was denied by the court, and 
the only issue upon this appeal is the. insufficiency of the evidence to support the 
findings and judgment of the trial court. 


According to the complaint summarized, the plaintiff on the 17th day of April, 
1927, was the owner of a certain frame hotel building situate in the town of 
Chowchilla, Cal., which building on the 4th day of August, 1927, was destroyed 
by fire; the value of the building was alleged to be $12,000; at the time of the 
fire and destruction of said property, it was subject to the lien of a deed of trust 
in favor of the San Francisco Building & Loan Association, but since said date 
said obligation has been paid; on the 17th day of April, 1927, the defendants 
issued to plaintiff the policy of insurance against loss by fire, in the form known 
as “California Standard Form Fire Insurance Policy,” that form being as prescribed 
by the law of California; the policy, by its terms, recited that the loss, if any, shall 
be payable to San Francisco Building & Loan Association, “mortgagee”: the said 
last-named building and loan association having been paid in full since said fire, 
the plaintiff is entitled to the proceeds of said policy, which was averred to be in 
full force and effect on the date of the fire; all of the proofs of loss, etc., have 
been duly made by the plaintiff; plaintiff prays for judgment against the defendants 
for the sum of $3,000, interest and costs. 

The issue presented by the answer, which admits the issuance of the policy 
of insurance on the 17th day of: April, 1927, is that the said policy of insurance 
had been duly canceled at the request of the plaintiff; that defendant had been 
informed by the plaintiff at the time he requested cancellation of the policy that 
he intended to obtain other fire insurance in the same amount in another insurance 
company, and had done so by procuring from the American & Foreign Insurance 
Company insurance against loss by fire for the period of one year, in the sum of 
$3,000, covering the said property referred to in the complaint, which said last- 
named policy was in full force and effect at the time of said fire, and has since 
been paid by said American & Foreign Insurance Company to said plaintiff, by 
payment of the sum of $2,900, in satisfaction of all claims against it, arising out 
of said loss. Defendants deny that on August 4, 1927, the policy sued upon was in 
force and effect, but aver, as before stated, it had been canceled. 

We have examined with care the evidence, and are satisfied the judgment of 
the court below must be upheld, for the reason that, by a preponderance thereof 
and without contradiction other than the contradictions found in the testimony of 
the plaintiff himself, it supports the judgment. 

The facts, summarized chronologically as nearly as may be, are as follows: 
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For the year preceding April 17, 1927, the property was covered by a policy of 
insurance for $3,000, issued by the respondent. It expired on said date. It had 
been obtained for plaintiff by the company’s local agent at Modesto, one William 
Falger, who was the local agent of the Pacific Coast agency, the general coast agent 
of the respondent companies. The plaintiff made no request of Falger for a 
renewal of this first policy upon its expiration, nor did Falger solicit the renewal, 
for the simple reason, he said, that Mr. Kast was in the hospital at San Francisco, 
and “I learned from parties from Modesto that his son was writing insurance. 
*** *” The policy was renewed, however, at the request of the secretary of 
the San Francisco Building & Loan Association, Mr. Steinbaugh, who, by letter 
dated April 16, 1927, addressed to plaintiff, notified him of the renewal, giving 
the number of the policy, the name of the company, the amount of the insurance, 
$3,000, and the premium of $135 for one year. On April 28, 1927, either the 
appellant or his son (who attended; as agent, to the business of his father in the 
Jatter’s absence) wrote and mailed a letter to the loan association of San Francisco, 
concerning said policy. A copy of this letter, dated April 28, 1927, is not in 
evidence. Its contents, however, are indicated by the testimony of Steinbaugh, 
when considered with the statements in his letter of reply to Kast, which letter 
he wrote on May 2, 1927. It appears from that reply and from Steinbaugh’s 
testimony that appellant was figuring on other insurance, and on handling the 
insurance matter himself, rather than to have the association do so, and did not 
wish to keep in force the policy now in question. Steinbaugh’s letter to appellant 
follows: “Your valued favor of the 28th ulto., in regard to the fire insurance 
policy on the Chowchilla Hotel is at hand and contents appreciated. Regret that 
you are late in getting a new policy, as the old policy expired on April 17th. Same 
was renewed in the Reserve Underwriters for $3,000.00, premium $135.00 for one 
year, policy number 57,632, Pacific Coast Agency Company, Ltd., 60-Sansome Street, 
San Francisco, California. There might have been a serious loss, if we had not 
kept the insurance in force. Any arrangement you may make with the Pacific 
Coast Agency, provided we are protected, is all right with us. Regretting that 
you did not take this up 30 days ago, and hoping it will be adjusted to our mutual 
protection and satisfaction. With kind regards, we remain, Yours respectfully, San 
Francisco Building & Loan Ass’n, D. A. Steinbaugh, Secretary.” 


Steinbaugh, referring to the April 28, 1927, letter from appellant, testified as 
follows: “Q. Now will you state again what your recollection is as to the contents 
of that letter that you received from Mr. Kast? A. Just what this implies, that he 
was figuring on other insurance or handling the matter himself rather than us and 
he wanted to handle it rather than us—here is the idea—this will clear up the 
situation—he had been practically acting as agent for himself in that and other 
companies and he got the original Reserve policy and I renewed it—now the 
question was whether he was going to arrange to pay it down there or arrange 
for the commission, or whether we were going to get it, or whether he would 
pay it here—that seemed to be the line I was working on.” 


On the 29th day of April the appellant had made application through one 
Griffin, an insurance agent at Sacramento, from whom appellant’s son, C. H. 
Kast, expected an appointment as an insurance agent, for a $3,000 policy in the 
American & Foreign Insurance Company, covering the same Chowchilla property. 
This policy was issued by the American & Foreign Company and duly sent to 
the San Francisco Building & Loan Association, the same being the policy to 


take the place of respondents’ policy as security for Kast’s indebtedness to the 
association. 


On or about July 10th the plaintiff went to see Falger, the local agent of the 
respondent companies at Modesto, with whom he had a conversation concerning 
the policy here in question. The appellant states: “I asked Mr. Falger if he had 
renewed the policy. He said ‘No,’ and I told him that Mr. Steinbaugh wrote to 
me that he took out a policy for $3,000.00, and that my boy was in the insurance 
business now, and if he had a policy, I would want him to cancel it if he had 
rewritten it, and if he had not written it, not to write it, as my boy is in the in- 
surance business, and I would give the boy the commission, and that would be all 
the insurance I would want to carry on the building.” 
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The witness Falger, with reference to the same occasion, said that the plain- 
tiff said to him: “Mr. Falger, that policy that has been issued, I have ordered 
it canceled, because my son is now writing insurance and is going to have a policy 
written and I want him to have the commission.” 

The court below must have interpreted this conversation as referring to ap- 
pellant Kast’s letter to the San Francisco Building & Loan Association of April 
28th. On or about July 15, after having received from the Pacific Coast Agency 
Company a report of insurance business and outstanding premiums, Falger wrote 
the respondent company, informing it that “in speaking to Kast he said that this 
policy had been returned for cancellation, for the reason that one of his sons was 
now writing life and fire and he had rewritten same.” 

Falger also directed in the same letter that the premium charged against him 
for collection on policy number 57,632 of C. S. Kast, premium $135, should not 
be charged to the Falger account. Immediately after the receipt of that com- 
munication the respondent company, through its agent at San Francisco, Mr. 
George P. Duncan, who had delivered the policy to the San Francisco Building 
& Loan Association theretofore, made a notation upon the Falger letter, “Not 
received and should have E. P.,” meaning that the policy was not returned to 
the respondent company, and that it should receive earned premium, i. e., from 
April 17, 1927, to July 15th or 16th. 

Mr. Duncan, when a witness, stated that, upon receipt of the information 
from Falger, he called up Mr. Steinbaugh on the telephone and read the letter 
of Falger telling him the policy was canceled as of the date of July 15, 1927. 
He also informed Steinbaugh that the company was entitled to the earned pre- 
mium from and after April 17th to date of cancellation. There were several con- 
versations to the same effect with Steinbaugh, who interposed no objection as 
to the payment of the earned premium, but said “that it would receive attention 
right away.” Steinbaugh failed to pay the premium or to return the canceled 
policy. Steinbaugh at all times represented both appellant and the San Francisco 
Building & Loan Association in the insurance transaction. Steinbaugh also in- 
formed Duncan, representing the respondent at the time of the conversation, 
that the association had received another insurance policy to take the place of 
the canceled policy. ; 

It next appears that on August 9th, five days after the fire, Steinbaugh, acting 
for appellant C. S. Kast, mailed to respondent companies a check for $135, the 
total year’s premium. This check was never cashed by the respondent companies, 
but retained in their possession, after notifying the maker that it was too large in 
amount, as the company had only coming to it the earned premium from’ April 
17th to the date of cancellation on July 15, 1927. It was retained, Duncan testified, 
only as evidence of the attempt to pay the premium after the property had been 
burned. 

In all of the transactions relating to the fire insurance company it appears 
that Steinbaugh, secretary of the San Francisco Building & Loan Association, 
acted for its protection as well as for the appellant. He procured the policy and 
must be considered appellant’s agent in the transaction; he had been informed 
of appellant’s intention to substitute a policy of appellant’s own procurement in 
place of the policy sued upon and had kept appellant duly notified in all matters 
concerning the business. 

The trial court evidently construed all of the foregoing facts, fairly weighed 
and interpreted to mean that the policy, at appellant’s request, was canceled on 
July 15, 1927, and as supporting by adequate preponderance the material averments 
of the complaint. 

While it is true that no explicit and direct statement appears in the evidence 
to have been made by appellant requesting the policy in question to be canceled, 
the fair inference from all that was said and done by himself and his agents is 
that he actually did request the cancellation. 


[1] The findings of the trial court upon conflicting evidence are conclusive. 
It is unnecessary to cite any authorities in addition to those used by respondent 
on this appeal. Migala v. Dakin, 99 Cal. App. 60, 61, 277 P. 898; Mercantile In- 
vestment Co. v. How, 99 Cal. App. 182, 186, 278 P. 243; Dellarowe v. Kirchner, 
99 Cal. App. 599, 601, 279 P. 210. 
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[2] It is an admitted fact, alleged in the complaint and not denied, that the 
standard form of insurance policy was the form of the policy sued upon, and, 
under the law of California, that standard form contains the provision that the 
policy “shall be canceled at any time at the request of the insured.” 1 Deering’s 
Gen. Laws 1923, p. 1354, Act 3735, § 1. The facts, also preponderate to support 
the court’s finding that there was cancellation by consent of the parties. 

We quote from Westchester Fire Ins. Co. vy. McMinn (Tex. Civ. App. 1916) 
188 S. W. 25, 26, as follows: “A policy of insurance may be canceled at any time 
before loss, by agreement between the parties. And there may be cancellation by 
consent of the parties, independent of the terms of the policy; and in such case 
an immediate payment of the unearned premium may not be required in order to 
make valid the agreed cancellation. As to whether there was an agreement here 
was a question of fact.” 

In Stevenson v. Sun Ins. Office, 17 Cal. App. 288, 119 P. 529, 531, the following 
quotation is applicable and determinative of the instant appeal: “There is no merit 
in the contention discussed and urged by plaintiff that the contract of insurance 
in the case at bar cannot be considered as canceled merely because the policy in 
controversy was not formally and physically surrendered into the possession of 
the defendant prior to the fire. A contract of insurance must be governed and 
interpreted by the same rules which ordinarily apply to other contracts, and: it will 
be enforced only according to the manifest intention of the parties. It is a self- 
evident proposition that a contract of insurance may be as readily rescinded, as it 
was made, by the mutual agreement of the parties or their authorized representa- 
tives; and, while the surrender of a policy of insurance by the insured and its 
acceptance by the insurer is usually prima facie evidence of cancellation, yet a 
formal physical surrender is not absolutely necessary to a rescission and cancella- 
tion of the contract. The formal surrender and acceptance of the policy is at 
best a piece of evidence tending to show a cancellation, and, if the fact of rescis- 
sion is established (as we think it was in this case) by the mutual agreement of the 
parties, the rescission is as complete and effectual as if the policy had been actually 
indorsed ‘canceled,’ and surrendered into the possession of the defendant.” 

The judgment is affirmed. 


JETNA INS. CO. v. TRIMMIER et al. No. 20634. 


Court of Appeals of Georgia, Division No. 2. Feb. 18, 1931. 
157 Southeastern Reporter 340. 


3. INSURANCE. 

Insured’s testimony that to his best recollection tenant moved out two or three 
weeks before fire established, prima facie, defense to fire policy that premises were 
unoccupied for ten days. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4. INSURANCE. ; 

Insured’s refusal to testify positively to period of vacancy before fire was 
insufficient to make issue concerning truth of testimony that to his best recollection 
tenant moved out two or three weeks before fire. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 


Error from Superior Court, Catoosa, County; C. C. Pittman, Judge. 

Action by Hunt Trimmier and others against the A®tna Insurance Company. 
Judgment for plaintiffs, defendant’s motion for new trial was overruled, and de- 
fendant brings error. 

Reversed. 

Spalding, MacDougald & Sibley and Estes Doremus, all of Atlanta, and J. A. 
McFarland, of Dalton, for plaintiff in error. 

McClure & McClure, of Chattanooga, Tenn., and T. G. Head, of Ringgold, for . 
defendants in error. 

Syllabus Opinion by the Court. 

Bett, J. 

[1] 1. The testimony of a party is to be construed most strongly against him 
when it is vague, equivocal, or self-contradictory. Western & Atlantic R. Co. v. 
Evans, 96 Ga. 481, 23 S. E. 494; Shepard v. Chappell, 29 Ga. App. 6 (2), 113 S. E. 
23; Gardner v. Smith, 39 Ga. App. 224 (4), 146 S. E. 648; Clark v. Western & 
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Atlantic Railroad, 41 Ga. App. 317 (4), 152 S. E. 847; and compare Georgia 
Casualty\ Co. v. Jones, 156 Ga. 664, 666, 119 S. E. 721. 

[2] 2. The testimony of a witness that a certain fact is true according to his 
best recollection necessarily carries the implication that the witness has a recollec- 
tion and knowledge upon the subject. Davis v. State, 7 Ga. App. 680 (4), 67 
S. E. 839; Stewart v. State, 37 Ga. App. 386 (2), 140 S. E. 415, and cases cited. 

[3-5] 3. Where a suit upon a fire insurance policy was defended upon the 
ground that the property, a dwelling house, was left vacant and unoccupied for a 
period of ten days, contrary, to a stipulation in the policy, the following testimony 
by one of the plaintiffs (the suit being in the name of a partnership) was sufh- 
cient to establish, prima facie, the defense pleaded, and, in the absence of other 
testimony upon the subject, to demand a finding in favor of such defense: “Mr. 
Turner was the last tenant I had there. I do not know when he moved out. * * * 
He wasn’t living there at the time of the fire, and my understanding is that he 
moved out. As to about how long he had been out, I couldn’t tell you to save my 
life. I thought at the time it was about two or three weeks, but I am not positive 
about any of those dates. I did not keep any dates of it, and I don’t want to go 
on record as swearing to any dates. My best recollection is that Mr. Turner, my 
last tenant, moved out two or three weeks prior to the fire—that’s the way I have 
it in my mind, but I don’t know it—I wouldn’t be positive about that.” Cf. Bussey 
v. Grantham & Son, 23 Ga. App. 708 (2), 99 S. E. 236; May v. Globe & Rutgers 
Fire Ins. Co., 23 Ga. App. 798, 99 S. E. 631. The refusal of the witness to testify as 
to “dates,” or to testify “positively” as to the period of vacancy, was insufficient, 
without more, to make an issue as to whether it was true, as stated to the best of 
his recollection, that the tenant moved out two or three weeks prior to the fire; 
and, since the evidence for the plaintiff demanded a finding in favor of the defense, 
it is immaterial that the defendant may have had the burden of proof as to such 
issue. Morris v. Imperial Ins. Co. 106 Ga. 461, 32 S. E. 595; Lamb v. Empire Life 
Ins. Co., 143:Ga. 180, 84 S. E. 439; Scott v. Life & Casualty Ins. Co., 34 Ga. App. 
479 (3), 129 S. E. 903. 

4. On application of the above rulings, the verdict for the plaintiff was con- 
trary to the evidence and unauthorized, and the court erred in refusing a new trial. 

Judgment reversed. 


Jenkins, P. J. and Stephens, J., concur. 


HOME INS. CO. OF NEW YORK v. HUGULEY. No. 20554. 
Rehearing Denied February 28, 1931. 
Court of Appeals of Georgia, Division No. 2. Jan. 15, 1931. 
157, Southeastern Reporter 391. 
2. INSURANCE. 


_Application for fire insurance delivered to insurer’s agent, though accom- 
panied by note for premium, does not result in binding contract until accepted by 
insurer (Civ. Code 1910, § 2470). 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 

3. INSURANCE. 
Evidence did not show consummation of fire insurance contract so as to give 
rise to cause of action on premium note (Civ. Code 1910, § 2470). 


Defendant sued on premium note given with application for fire policy 
testified that she never received policy nor notice of acceptance of applica- 
tion, and only proof thereof was testimony of local soliciting agent that 
usually, when application was forwarded, the insurer accepted it and there- 
after forwarded policy to him as agent for delivery, and that agent de- 
livered policy to insured. 

(For other cases, see Insurance, Dec, Dig. § 188[2].) 


On Motion for Rehearing. 
4. INSURANCE. 


Without other proof showing consummation of contract for fire insurance by 
meeting of minds, actual delivery of policy must be shown (Civ. Code 1910, § 2470). 
Civ. Code 1910, § 2470, provided that contract for fire insurance, to be 
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binding, must be in writing, but delivery is not necessary if, in other 

respects, contract is consummated. 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 

5. INSURANCE. 

Where it did not appear that fire policy was delivered or notice of issuance 
given, issuance to local agent was immaterial as respects consummation of contract 
(Civ. Code 1910, § 2470). 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 


6. TRIAL. 
Failure to charge on circumstantial evidence, not requested, was not error. 


(For other cases, see Trial, Dec. Dig. § 255[3].) 


Error from Superior Court, Wilkes County; C. J. Perryman, Judge. 

Action by the Home Insurance Company of New York against Mrs. Charlie 
Huguley. Judgment for defendant, and plaintiff brings error. 

Affirmed. 

Lawson E. Thompson, of Washington, Ga., for plaintiff in error. 

Earle Norman, of Washington, Ga., for defendant in error. 

Syllabus Opinion by the Court. 

JENKINS, P. J. 

{1, 2] “To constitute a valid contract, there must be parties able to con- 
tract, a consideration moving to the contract, the assent of the parties to the 
terms of the contract, and a subject-matter upon which it can operate.” Civil 
Code 1910, § 4222. The minds of the parties must meet upon the terms of the 
agreement. Robinson v. Weller, 81 Ga. 704, 8 S. E. 447; Stix v. Roulston, 88 
Ga. 743, 15 S. E. 826; Harris v. Lumber Co., 97 Ga. 465, 25 S. E. 519; Larned 
v. Wentworth, 114 Ga. 209, 39 S. E. 855. Thus, while actual delivery of the 
essential written contract of insurance is not necessary, if in other respects such 
contract is consummated (Civil Code 1910, § 2470; see, also, Home Ins. Co. v. 
Freeman [Ga. App.] 156 S. E. 461, this day decided), still a written application 
for fire insurance, delivered by the owner of property to an agent of an insur- 
ance company who is without authority to enter upon a contract of insurance 
on behalf of the company, even though accompanied by a promissory note for 
the premium, amounts to nothing more than an offer to insure, and, until the 
minds of the parties have met by an acceptance on the part of the company of 
the offer to insure, and its actual issuance of a policy in writing, does not result 
in a binding contract. 32 C. J. p. 1102, § 187. 

[3] In the instant suit on a premium note, the defendant pleaded that no 
policy of insurance had been issued to her, and that there had been no accept- 
ance by the plaintiff insurance company of her application for fire insurance. 
The defendant testified positively that she had never received a policy, and 
had received no notice of any kind from the company of the acceptance of the 
application for insurance, or of the issuance of a policy on her application. Con- 
trary to the evidence in the Freeman Case, supra, there was no proof going to 
show the actual issuance and delivery or issuance and notice of issuance of the 
policy, other than the testimony of the local soliciting agent as to what the 
company usually did in such matters, and he did not purport to have any recol- 
lection of the transaction in question, the sole effect and purport of his testi- 
mony being that usually, when an application was forwarded, the company saw 
proper to accept it and thereafter forward a policy to him as agent for delivery, 
and that, on receipt of the policy for delivery, it was his custom to deliver the 
same to the owner. Consequently, there was no evidence whatever to show a 
consuimmation of the particular contract either by the issuance and actual de- 
livery of the policy or by its issuance and notice to the defendant of the ac- 
ceptance of her application, so as to give rise to a cause of action on the pre- 
mium note. Accordingly, the verdict returned in favor of the defendant was 
demanded. 

Tudgment affirmed. 

Stephens and Bell, JJ., concur. 

On Motion for Rehearing. 
Jenkins, P. J. 
[4-6] Counsel for plaintiff in error makes an excellent argument in his motion 
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for rehearing. He urges that the court did not deal with his real contention in 
the original opinion delivered. He insists that the burden was on the defendant 
to prove that the application was not accepted and the policy was not issued. 
He also contends that no disposition was made of his three special grounds relat- 
ing to the rejection of the proffered testimony by the secretary of the local agent 
of the company to the effect that the agent’s records show a number represent- 
ing this policy, and that therefore it must have been issued, and must have been 
in the agent’s hands. As we view the case, this evidence could not affect the con- 
clusion arrived at. The original opinion was based upon the provision of the 
Code already quoted, but which we repeat, as follows: “The contract of fire 
insurance is one whereby an individual, or company, in consideration of a premium 
paid, agrees to indemnify the assured against loss by fire to the property de- 
scribed in the policy, according to the terms and stipulations thereof. Such contract, 
to be binding, must be in writing; but delivery is not necessary if, in other respects, 
the contract is consummated.” Civil Code 1910, § 2470. 

In our opinion, this section means, not only that the policy must be issued, 
but that, in the absence of other proof showing a consummation of the con- 
tract by a meeting of the minds of the contracting parties, actual delivery of 
the policy must be shown. In other words, the company must not only accept 
the applicant’s proposal by issuing the policy, but the applicant must not be 
left in the dark as: to whether he is insured or not. The minds of the parties 
must meet on the same thing at the same time. In the instant case, the de- 
fendant introduced positive testimony to the effect that, after forwarding her 
note and application, she not only failed to receive a policy, but failed to re- 
ceive any sort of notice of any kind from any person showing or indicating 
that her application had been favorably passed upon and a policy issued. This 
being true, it appears to us to be immaterial as to whether a policy might in 
fact have been issued, and might in fact have been seen by the secretary of 
the local agent, where it does not appear from any source that the policy was 
ever delivered, or that the defendant was ever notified of its issuance. While 
there was some testimony from the local agent to the effect that it was custom- 
ary for him to deliver policies, he did not claim or pretend that the policy in 
this case had ever been delivered, nor did he or the company pretend that the 
defendant had ever been otherwise notified of its issuance. Accordingly, hte 
evidence can not be said to demand a finding contrary to the-positive testimony 
of the defendant that she not only did not receive the policy, but that, if it 
was issued, she was totally unaware of such fact. We think this theory on 
which the case was decided is borne out by thte case of Harper & Co. v. Ginners’ 
Mutual Ins. Co., 6 Ga. App. 139, 64 S. E. 567, wherein it was held: “Where 
an insurance company makes a proposal by letter to renew a policy of in- 
surance on terms and conditions stated in the latter and the insured retains 
the policy, but makes no reply to the letter, and does not pay the premium, 
or indicate in any manner an acceptance of the policy, until after the happen- 
ing of a fire several months after the proposed insurance, there is no com- 
pleted contract of insurance. There must be some act of acceptance, bind- 
ing on the party accepting, as well as on the party proposing to make a contract.” 

The case just cited appears to be the present case turned around. Even 
though the rejecteed testimony might have amounted to circumstantial evidence 
that a policy was issued, and while there might have been some sort of cir- 
cumstantial evidence going to indicate that it might have been delivered, it 
certainly would not seem that such circumstantial evidence would demand a 
finding against the positive evidence of the defendant. Nor was it error, in 
the absence of a request, to fail to charge the law relative to circumstantial 
evidence. 

The rule announced in New York Life Ins. Co. v. Babcock, 104 Ga. 67, 30 
S. E. 273, 42 L. R. A. 88, 69 Am. St. Rep. 134, does not appear to be invoked 
in this case, but, even were the rule there stated insisted upon, it does not 
seem that it would have application, first, because it does not appear from the 
evidence, including the excluded evidence, certainly it does not indisputably 
appear, that the policy was ever mailed to or received by the local agent, and, 
if it was in fact mailed to or received by the local agent, there is no evidence what- 
soever to indicate that it was forwarded to him by the company for uncondi- 
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tional delivery; second, because, even though the principle of the Babcock Case 
could be applied to a suit on a premium note like the one here involved, the 
theory on which the Babcock Case was decided was that the premium had 
been paid, the policy issued, and that the policy had also been delivered, the 
agent to whom it was sent for unconditional delivery being treated as a mere 
conduit or instrumentality by which the company’s written acceptance of the 
applicant’s offer to buy insurance was conveyed to him. 
Rehearing denied. 


SIGOURNEY PRODUCE CO. v. MILWAUKEE MECHANICS’ INS CO. 
No. 40723. 
Supreme Court of Iowa. March 10, 1931. 
235 Northwestern Reporter 284. 
INSURANCE. 
Damage to eggs in cooler caused by excessive heat from oil stove when 
flame on wick flared up held not “loss and damage by fire” within fire policy. 
Insured stored quantity of eggs in room known as “cooler,” and 
placed oil stove therein to keep eggs from freezing in severe weather. 
Room was discovered filled with smoke and heat, and on investigation 
smoke and soot was found emanating from oil stove on which flame 
from wick was flaring up out of top of stove. Flame was put out in 
stove by smudging it with sacks. It was not shown that any portion 
of building or furniture or other property in room was consumed or 
physically changed 5y contact with flame. 


(For other cases, see Insurance, Dec. Dig. § 421.) 


Appeal from District Court, Keokuk County; D. W. Hamilton, Judge. 

Action at law to recover on a fire insurance policy. There was a directed 
verdict for the defendant. Plaintiff appeals. The facts appear in the opinion. 

Affirmed. 

Shaw & Yoder, of Sigourney, for appellant. 

Hamilton & Updegraff, of Sigourney, for appellee. 

GriMM, J. 


This is an action at law on a fire insurance policy, insuring the plaintiff 
“against loss and damage by fire.” The plaintiffs were engaged in the poultry 
business in the city of Sigourney. During the month of January, 1929, a quan- 
tity of fresh eggs was stored in one of the rooms in plaintiff’s establishment, 
which room was known as the “cooler.” An oil stove was used to keep the 
eggs in the cooler from freezing in severe weather. 


On the 18th day of January, 1929, at about 11 o’clock p. m., the said “cooler 
room” was found filled with smoke and warm “like summer.” The party who 
discovered this condition turned on an electric light and proceeded to the point 
where the oil stove was resting in a metal pan on the floor. This oil stove ap- 
pears to have been of the ordinary form containing a burner and wick. When 
discovered, the flame of the wick had gotten too high, and was flaring up into 
the top of, and possibly to some extent out of the top of, the stove. Kelley, 
who made the discovery, picked up some sacks which were lying on the floor 
nearby and carried the stove out of the room and out of the building. He 
testified that, having carried the stove out of the building, he put out the flame 
in the stove by “smudging it with sacks.” 


There is no evidence in the record to the effect that the fire could not have 
been turned out by turning down the wick in the usual way. 


It does not appear that anything in the room was burning. In other words, 
the fire was confined entirely to a burning of the wick in the stove. Some smoke 
and soot passed into the room from the stove. The damages claimed by the 
plaintiff, however, arose from an excess of heat in the room, which heat, it 
is claimed damaged the eggs in the “cooler.” 


It is not here contended that any portion of the building or any furniture or 
other property in the room was consumed or physically changed by contact 
with the flame. In other words, the only fire that existed in the cooler room 
prior to and at the time the stove was being carried out was the flame of the 
wick in the stove. The stove had been lighted in the cooler for the avowed 
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purpose of creating some heat in the cooler in order that the eggs might not 
freeze. Manifestly, the heat produced by the stove was much in excess of 
what was intended. However, the flame was lighted by the plaintiff. It was 
intended that the flame should produce heat in the stove, and, as a result, it 
was intended that the room should be kept warm. Presumably, it was not in- 
tended that the flame in the stove should rise to the point where it would pro- 
duce smoke or soot, and it was not intended that it should produce as much 
heat as it did in the room. 

It is the contention of the appellant that what was originally a “friendly 
fire” afterwards became an “unfriendly fire,’ and the damage of which com- 
plaint is made was the result of the fire after it became “unfriendly.” After a 
very careful examination of the entire record and the cited authorities, we can- 
not agree with the appellant. 

The damage as alleged in this case is not covered by the insurance policy 
in question. There was here no “loss and damage by fire” in contemplation of 
the parties, under the law. There was here merely more “friendly fire” than 
was intended. The oil stove wick burned too high. The oil stove became too 
hot, and, by reason thereof, as is claimed by the appellant, the temperature in 
the room arose to the point where it damaged the eggs. The same result might 
have obtained had the room been heated by an ordinary hot-air furnace in 
which, by mistake or otherwise, the drafts were left open and by reason thereof 
the fire burned to the point where more heat was produced in the room than 
was desired or expected. The same result might have occurred in many differ- 
ent ways through many different instrumentalities provided for heating the 
room to prevent freezing. The basic point is that in this case nothing 
burned which the plaintiff did not intend should burn. All that hapuened 
was that there was more burning than was intended; that is to say, the 
flame of the wick in the stove was higher and hotter than was_ intended. 
The smoke and soot and heat all emanated from the burning wick. This neces- 
sarily follows, because nothing else burned but the wick. All of the conse- 
quences of which complaint is here made resulted from a “friendly fire,” and 
therefore the plaintiff cannot recover. 

Many authorities might be cited in support of this finding. We will only 
refer to a few. 

In Hansen v. Le Mars Mutual Insurance Association, 193 Iowa, 1 186 N. W. 


468, 469, 20 A. L. R. 964, this court quoted with approval from Wood on Fire 
Insurance, § 103, as follows: 


“Where fire is employed as an agent, either for the ordinary purpose of 
heating the building, for the purposes of manufacture, or as an instrument of 
art, the insurer is not liable for the consequences thereof, so long as the fire 
itself is confined within the limit of the agencies employed, as from the effects 
of smoke or heat evolved thereby or escaping therefrom from any cause, wheth- 
er intentional or accidental. In order to bring such consequences within the 
risk, there must be actual ignition outside of the agencies employed, not pur- 
posely caused by the insured, and these, as a consequence of such ignition, de- 
hors the agencies.” 

In the same case, this court quoted and approved from Cannon v. Phcenix 
Insurance Co., 110 Ga. 563, 35 S. E. 775, 78 Am. St. Rep. 124, the following: 

“It does not appear from the proofs of loss that there was any fire in or 
about the building, except in the stove where it was intended to be built. This 
fire did not spread from where it was built and intended to remain. It was, 
therefore, all the time during the alleged injury and damage to the goods, what 
is termed in the books as a ‘friendly’ and not a ‘hostile’ fire. It is true there is 
sound authority for the proposition that an insured can recover loss occasioned 
by smoke, soot, etc., thrown out by a fire; but we think in these cases it will 
be found that such matter causing injury was the product of a ‘hostile’ fire. Ii 
a fire should break out from where it was intended to be and become a hostile 
element by igniting property, although it might not actually burn the property 
insured, yet if it caused injury thereto by smoke or heat, or other direct means, 
damages would be recoverable.” 


See, also, Githens v. Great American Ins. Co., 201 Iowa, 266, 207 N. W. 
243, 44 A. L. R. 863. 
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Reliance is placed by the appellants upon Cabbell v. Milwaukee Mechanics’ 
Insurance Co., 218 Mo. App. 31, 260 S. W. 490. In that case, a heating plant 
exploded, and a large quantity of burning coal was forced out on the floor of 
the furnace room, where it continued to burn, causing smoke and soot to per- 
meate the building, causing the damage of which complaint was made. 

In Way v. Abington Mutual Fire Insurance Co., 166 Mass. 67, 43 N. E. 
1032, 32 L. R. A. 608, 55 Am. St. Rep. 379, by reason of emptying the contents 
of a waste basket in a stove, the soot and other contents of the chimney caught 
fire, and, as a result, smoke and soot filled the house, damaging the furniture 
and other contents of the house. 

Others of the cases cited by appellant are not in point, and with some we 
do not agree. 

In Lavitt v. Hartford County Mutual Fire Insurance Co. (1927) 105 Conn. 
729, 136 A. 572, 574, that court said: 

“It was early held that the word ‘fire’ as used in policies of fire insurance 
meant ‘hostile fire’ as distinguished from ‘friendly fire. The leading case is 
that of Austin v. Drewe, 4 Campb. 360, 128 English Reprint, 1104. In that case 
nothing was consumed by fire, but, by improper management of the heating ap- 
paratus, heat, smoke, and soot were emitted without any escape of the fire from 
the place where it was designed to be, and the loss by heat, smoke and soot 
was held not covered by a policy against loss by fire. * * * The rule has had 
well nigh universal approval in those courts in this country where the question 
has directly arisen and by textwriters generally. Way v. Abington Mutual Fire 
Ins. Co. (1896) 166 Mass. 67, 43 N. E. 1032, 32 L. R. A. 608, 55 Am. St. Rep. 
379; McGraw v. Home Ins. Co. (1914) 93 Kan. 482, 144 P. 821 [Ann. Cas. 
1916D, 227]; American Towing Co. v. German Fire Ins. Co., 74 Md. 25, 21 A. 
553; Gibbons v. German Ins. & Sav. Inst. (1889) 30 Ill. App. 263; Cannon v. 
Phoenix Ins. Co. (1900) 110 Ga. 563, 35 S. E. 775, 78 Am. St. Rep. 124; Fitz- 
gerald v. German Ins. Co. (1899) 30 Misc. Rep. 72, 62 N. Y. S. 824; Hansen v. 
Le Mars Mutual Ins. Asso. (1922) 193 Iowa, 1, 186 N. W. 468, 20 A. L. R. 
964; Richards on Insurance (3d Ed.) § 234; Beaumont on Insurance, p. 37; 
Wood on Insurance (2d Ed.) vol. 1, p. 236.” 

This rule is in harmony with our own previous decisions. The cause must 
be, and is, affirmed. 

Faville, C. J., and Evans, Morling, and Kindig, JJ., concur. 


WELLER v. FARMERS’ ALLIANCE INS. CO. No. 29772. 


Supreme Court of Kansas. March 7, 1931. 
296 Pacific Reporter 336. 


INSURANCE. 

Rider attached to fire policy at mortgagee’s request, defining liability during 
foreclosure proceedings, kept policy in force as to mortgagor as well as mort- 
gagee. a 

Syllabus by the Court. 

Where a fire insurance policy contained a clause providing that the 
policy should be void if foreclosure proceedings should be started against 
the insured, and a loss payable rider was attached providing that the loss, 
if any occurred, should be payable to the mortgagee as its interest might 
appear, and, when foreclosure proceedings were started and after judgment 
was obtained the mortgagee notified the insurer that foreclosure proceed- 
ings had been started and requested that the policy be kept in force during 
the foreclosure proceedings and insurer attached the following rider to 
the policy: “The property insured under the above numbered policy being 
in the process of foreclosure, it is hereby understood and agreed that 
the liability of The Farmers Alliance Insurance Company shall be reduced 
one-half, subject to all the provisions of the policy, during such proceed- 
ings’—and a fire occurred after the mortgage has been foreclosed and 
the land sold, held, that the above rider kept the policy in force as to the 
mortgagor, as well as the mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 387.) 


Appeal from District Court, Jackson County; Horace T. Phinney, Judge. 
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Action by J. E. Weller against the Farmers’ Alliance Insurance Company, 
Judgment for plaintiff, and defendant appeals. 


Affirmed. 


Stephen H. Allen, Otis S. Allen, and George S. Allen, all of Topeka, for ap- 
pellant. 


E. R. Sloan and F. A. Sloan, of Topeka, for appellee. 
SmirH, J. 


The action was to recover on a fire insurance policy, judgment was for plain- 
tiff. Defendant appeals. 


The facts are that the policy was issued by appellant upon a barn on premises 
of appellee for $3,000. One of the provisions in the policy was as follows: “This 
entire policy, unless otherwise provided by agreement endorsed thereon or added 
thereto by the Secretary, shall be void * * * if with the knowledge of the 
insured foreclosure proceedings be commenced.” 

Attached to the policy and bearing the same date as the policy is a mortgage 
clause in favor of the Union Central Life Insurance Company. This clause, among 
other things, provides: “This insurance, as to the above named mortgagee, shall 
not be invalidated by the failure to pay a premium or assessment, or by any 
act or neglect of mortgagor or owner of the property insured, * * * nor by 
any foreclosure, except upon ten days’ notice to said mortgagee.” 

On February 9, 1928, suit was started to foreclose the mortgage. On March 
16, 1928, the life insurance company, which was the mortgagee, advised the fire 
insurance company, appellant in this case, as’ follows: “I have brought an action 
to foreclose the Union Central mortgage on this farm, and wish that you would 
endorse on this policy that said policy shall remain in force and effect during the 
foreclosure of the Union Central mortgage.” 

It should be noted here that the above letter was written the day before a 
judgment was rendered foreclosing the mortgage of the real estate in question 

On April 23, 1928, the company attached a rider to the fire insurance as fol- 
lows: 

“This entry and endorsement is made and shall be subject to the condition 
that this policy is now in full force, and that there has been and is now no viola- 
tion on the part of the assured of any condition or stipulation in said policy, 
except as fully expressed thereon. 

“The property insured under the above numbered policy being in the process 
of foreclosure, it is hereby understood and agreed that the liability of The 
Farmers Alliance Insurance Company shall be reduced one-half, subject to all 
the provisions of the policy, during such proceedings.” 

As noticed heretofore, judgment and foreclosure was taken on the 17th of 
March. The land was. sold and a certificate of purchase issued thereon May 9, 
1928. On May 10, 1929, it was reduced from a sale by the mortgagor, appellee 
herein. On July 4, 1928, the barn in question was totally destroyed by fire. On 
November 1, 1928, appellant demanded a payment of the premium from the ap- 
pellee. On November 30, 1928, the company addressed a letter to the appellee 
advising that the policy had been canceled on the 9th day of February, 1928. 

It will be seen that the loss occurred after the foreclosure suit had been started, 
judgment obtained, and the land sold. This court has held that a provision in the 
policy, which provided that in case of foreclosure the policy was void, was good, 
and that, where loss occurred after the foreclosure proceedings were started, 
the mortgagee or purchaser at the sale could not maintain an action on the policy 
even though there was a rider attached to the policy; that any loss should be paid 
to the mortgagee as his interest might appear. Stockton Nat. Bank v. Insurance 
Co., 106 Kan. 789, 189 P. 913, 11 A. L. R. 1304; Hole v. National Fire Insurance 
Co., 122° Kan: 328, 252 P: 263, 50 A. E.R. 13: 

This rule depended on the construction to be given the words “subject to all 
the terms and conditions of the policy” in the loss payable rider. 

In this case the question is, What was the effect of the rider of April 23, 
1928? This was attached to the policy by the insurer after it had notice that fore- 
closure proceedings were started. 

The original policy provided that the clause providing that the policy should 
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become void if foreclosure proceedings should be started might be waived by 
agreement indorsed or added to the policy. 

When the appellant received notice that foreclosure proceedings had been 
started, it had a right to do two things: It could do as the mortgagee desired 
and continue the policy in effect during the foreclosure proceedings; or it could 
answer that, in view of the fact that foreclosure proceedings had been started, 
the policy would be declared void. It saw fit to take the former course, except 
that it limited its liability to one-half of the original amount of the policy, This 
limitation as to liability is persuasive in causing us to reach the conclusion that 
it intended to keep the policy alive as to the mortgagor as well as the mortgagee. 
It is an answer to the argument that appears in the case of Hole v. National 
Fire Insurance Co., supra, in which case this court went to considerable length 
to explain the reason for the soundness of the rule which provides that the policy 
shall become void if foreclosure proceedings be started. The court in that case 
said that, when foreclosure proceedings were started, the company had a right 
to assume that there was a great deal more liklihood of a fire which would fur- 
nish a littlke money to mortgagor to pay the claim of mortgagee, and that conse- 
quently there was greater risk to the fire insurance company that it would have 
to pay a loss after the mortgagor had so lost interest in his property that he 
would let it go to foreclosure. Presumably the appellant in this case foresaw that 
change in the moral obligation of the mortgagor, and, assuming that mortgagor 
would still be in possession of the property, provided that it would only pay 
one-half as much for loss of this property by fire for the same premium. 

The case of Burns v. Insurance Co., 103 Kan. 803, 176 P. 985, 986, is of some 
help to us in arriving at the conclusion as to what construction should be put 
on the words “subject, however, to all the terms and conditions of this policy” 
in the rider of April 23rd. That case held that this provision in the loss payabie 
clause revived all the terms and conditions of the policy as to the mortgagee. 
Here we are confronted with the question of whether these words in the clause 
under consideration revive the policy as to the mortgagor where the insured 
issues it at the request of the mortgagee and at a time when it had a right to 
treat the policy as void if it so desired. 

Appellant urges that this policy was already void as to the mortgagor at the 
time this request was made of the insured by the mortgagee. However, that 
argument does not impress us in view of the first part of the rider, which pro- 
vided that the continuing of the policy in force was subject to the condition that 
the policy was in full force at that time. 

Appellant also argues that the rider under consideration would not have the 
effect of keeping alive the policy as to mortgagor on account of the fact that 
he had no notice of the contract entered into at that time between the insured 
and the mortgagee. However, this court has held that a contract made for the 
benefit of a third person may be enforced by him, though he was not a party 
nor cognizant to it when made. Maddock v. Riggs, 106 Kan. 808, 190 P. 12, 12 
A. L. R. 216; Weld v. Carey, 122 Kan. 666, 253 P. 235. 

Appellant also urges that, since the rider only provided for the insurance 
during the foreclosure proceedings, as soon as the land was sold the foreclosure 
proceedings terminated, and the liability of the insurance company terminated. 
We do not agree with the conclusion reached by the insured that the foreclosure 
proceedings terminated with the sale of the property. The rule in 41 C. J. 889, is 
“Ordinarily, a mortgage cannot be said to be foreclosed until the mortgagor’s 
equity of redemption has been cut off, or the last step provided for in the process 
has been taken.” There are many things that can happen in a foreclosure suit 
after the property is sold. 

We conclude that the rider of April 23d kept the policy in effect as to the 
mortgagor as well as the mortgagee. 

The judgment of the lower court is affirmed. 
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LIGHT v. ST. PAUL FIRE & MARINE INS. CO. COWAN v. SAME. 
Nos. 29504, 29505. 
Supreme Court of Kansas. March 7, 1931. 
296 Pacific Reporter 701. 
1. INSURANCE. ' f 
Statement in application for hail insurance incorporated in policy that crop 
had not been damaged by hail held representation and not warranty. 
Syllabus by the Court. 

The proceedings considered in an action to recover on a hail in- 
surance policy, and held a statement in the application for insurance 
was a representation, and not a warranty. 

(For other cases, seen Insurance, Dec. Dig. § 280.) 
2. ACCORD AND SATISFACTION 
In action on hail insurance policy, evidence wield not as matter of law to 
establish accord and satisfaction of claim for loss. 
Syllabus by the Court. 


The evidence did not establish accord and satisfaction as a matter of 
law. 

(For other cases, see Accord and Satsfaction, Dec. Dig. § 27.) 

3. INSURANCE. 

Interest on claim under hail insurance policy was properly allowed against 
insurer from date liability was denied, few days later than date loss was liquid- 
ated by agreement. 

Syllabus by the Court. 

The amount of loss in case of liability for loss was liquidated by 
agreement of parties soon after loss occurred. A few days later liability 
was denied. held interest on the claim was properly allowed from the 
date liability was denied. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

4. INSURANCE. 


Successful insured in action on hail policy was properly allowed statutory 
attorney fee, though statute became effective subsequent to loss and commence- 
ment of action, but before trial (Rev. St. Supp. 1930, 40—908). 

Syllabus by the Court. 

The loss occurred July 11, 1928. The action was commenced November 

7, 1928. The trial commenced November 25, 1929. Judgment was render- 

ed November 30, 1929, and plaintiff was allowed’ an attorney fee which 

was taxed as part of the costs. On March 14, 1929, a statute took effect 

providing that, in any actions then pending in which judgment should 

be rendered against an insurance company on a policy insuring against 

loss by hail, the court should allow plaintiff and attorney fee to be taxed 

and collected as part of the costs. Held the attorney fee was properly al- 
lowed. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

5. INSURANCE. 

Supreme Court, upon affirmance of judgment on insurer’s appeal in action 
on hail policy, is without authority to allow insured statutory attorney fee for 
services in connection with appeal (Rev. St. Supp. 1930, 40—908). 

Syllabus by the Court. 

The statute referred to confers no authority on this court to allow 
plaintiff a fee for services of his attorney in connection with the appeal. 
(For other cases, see Insurance, Dec. Dig. § 675.) 

Appeals from District Court, Sherman County; W. B. Ham, Judge. 

Separate actions by Carl M. Light and by C. E. Cowan against the St. Paul 
Fire & Marine Insurance Company. Judgments for the plaintiffs, and the 
defendant in each case appeals. 

Affirmed. 
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Cc. A. Matson, I. H. Stearns, and E. P. Villenigue, all of Wichita, and Elmer 
E. Euwer, of Goodland, for appellant. 

Frank J. Horton, of Goodland, for appellees. 

Burcg, J. 

These were actions to recover on hail insurance policies. Plaintiffs pre- 
vailed, and the insurance company appeals. 

The contentions of the insurance company are the same in each case, 
except that one question is involved in the Light case which is not involved 
in the Cowan case. Therefore, decision of the Light case will dispose of both. 

On June 22, 1928, there was a hailstorm in the part of the county in which 
plaintiff’s land lies. There was evidence the hailstorm did not injure plain- 
tiff’s wheat crop. The next day he procured the policy sued on. On July 11, 
another hailstorm occurred, and plaintiff’s crop was damaged. Plaintiff and the 
insurance company signed a nonwaiver agreement, the loss was ascertained, 
and on July 19 plaintiff and the insurance company signed a loss agreement, 
subject to the terms of the nonwaiver agreement, that the amount of loss was 
44 per cent. At the trial there was some evidence that plaintiff’s crop had 
previously been damaged by hail. If so, it must have been by the hailstorm of 
June 22. 

[1] The policy stated it was issued in consideration of the warranties, stipu- 
lations, and conditions contained in the application, and incorporated the fol- 
lowing from the application: 

“Has crop been damaged by hail? No. * * * 

“T also agree that this application is made with specific .reference to the 
‘Policy Stipulations and Agreements,’ statements and representations above 
contained, and also printed on the back hereof and which are made a part of 
this policy, a duplicate of which application is to be attached to my policy of 
insurance issued by The St. Paul Fire & Marine Insurance Company, St. Paul, 
Minn., and in addition to the printed portion of said policy, constitutes my con- 
tract with said company.” 

The policy then continued as follows: 

“Policy Stipulations and Agreements. 

“This policy of insurance is based upon the representations and descrip- 
tions contained in the assured’s application and diagram of even number here- 
with, which are hereby made a part of this contract together with the repre- 
sentations of the assured with respect to amounts, limits per acre, premiums, owner- 
ship, location, and description of crops insured hereunder; and it is further 
stipulated and agreed that any false statements or descriptions made in said 
application, or any fraud or attempted fraud, false swearing, or misrepresenta- 
tions by the assured, whether made before or after a loss has occurred, relative 
to this insurance * * * shall in each and every case render this entire policy 
null and void.” : 

The insurance company requested an instruction on the theory the answer 
to the question regarding previous damages by hail was a warranty. The court 
instructed the jury on the theory of representation with intent to defraud. 

The statement in the policy that the consideration for the insurance was based 
on the warranties contained in the application contains the only reference to the 
subject of warranty. The statement sends us to the application to see if there was 
any warranty. The application recited it was made with respect to the policy 
stipulations and agreements. The policy stipulations and agreements relate to 
nothing but representations and fraud and false swearing. Representations are 
not warranties, unless unequivocally made so by express agreement. Blades v. 
Insurance Co., 116 Kan. 120, 225 P. 1082. This is a general rule, applicable alike 
to property and life insurance policies. 

[2] On July 21, the insurance company wrote a letter to plaintiff stating 
the conditions of the policy had been violated, and the policy was canceled, 
and stating that Shimeall, the company’s agent and payee of the note, had 
been “informed to deliver to you your promissory note given in payment of 
this policy.” The insurance company authorized Gibbons, who had acted for 
the company in adjusting the loss, to return to plaintiff his premium note. The 
note was in the First National Bank of Tipton, and the company took it up. 
The day after plaintiff received notice of cancellation of his policy he was in 
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the bank, and Gibbons gave plaintiff the note. 








might have against the company on the policy. 
Gibbons testified as follows: 


























Afterwards Gibbons testified as follows: 














they had, and I gave him the note as return of that premium.” 











tiff. 
Plaintiff testified as follows: 











it? A. I don’t remember. 














they said they had throwed my policy out. 

















my policy out, and the note was no good.” 











was delivered. 

















good, and the note was handed to him. 
of accord and satisfaction as a matter of law. 











loss from July 24, 1928, the date plaintiff’s note was handed to him. 








claim on July 19. 











was rendered November 30. 
was taxed as costs under the statute which reads: 



































S. Supp. 40—908. 














in striking out the word “or” and adding the words “or hail.” 














feitures, and retroactive legislation. 











Defendant claimed accord and 
satisfaction as a matter of law. The court submitted to the jury the question 


whether plaintiff received the note as and for satisfaction of any claim he 


[June, 1931 


“T asked him, I believe, if he received any communication from the com- 
pany in regard to the loss, and he said to me he had received a registered letter, 
I believe the day before, and I then got the note that Mr. Light had given Mr. 
Shimeall in payment for the policy, called Mr. Light into the office there, and 
in the presence of Mr. Shimeall I returned Mr. Light’s note to him. * * *” 


“The only conversation I can recall definitely is that I asked him if he 
had heard from the company, and he said that he had, and when I told him 
—asked him if they had said anything about returning the premium, he said 


It will be observed Gibbons did not say he told plaintiff the note was 
being delivered to him as return of the premium, and the letter to plaintiff 
merely stated that Shimeall had been directed to deliver the note to plain- 


“Q. What did you do with it after you accepted the note, if you did accept 


“Q. Well, did you accept the note back at the bank? <A. Well, I took it: told 
them I didn’t know what to do with it; told them I would have to see about it. 
“Q. Did they tell you why they were tendering it back to you? A. Yes; 


“Q. (By the court.) What was your answer? A. They said they throwed 


There was no dispute between the parties in process of adjustment, the 
insurance company made no proposition to plaintiff relating to settlement of 
anything, and there was no settlement or adjustment pursuant to which the note 

Plaintiff was not invited to assent to anything, and he did not 
assent to anything. He was simply told the conditions of the policy had been 
violated, the policy had been canceled and was no good, and the note was no 


The result is there was no semblance 


[3] The court authorized the jury to allow interest on the amount of the 


The amount 


of loss in case of liability was agreed on, and the claim became a liquidated 


[4] The action was commenced November 7, 1928. The trial commenced 
November 25, 1929, the verdict was returned November 26, and the judgment 
The court allowed plaintiff an attorney fee which 


“That in all actions now pending, or hereafter commenced, in which judg- 
ment is rendered against any insurance company on any policy given to insure 
any property in this state against loss by fire, tornado, lightning or hail, the 
court in rendering such judgment shall allow the plaintiff a reasonable sum 
as an attorney’s fee to be recovered and collected as a part of the costs: Pro- 
vided, however, That when a tender is made by such insurance company before 
the commencement of the action in which judgment is rendered and the amount 
recovered is not in excess of such tender no such costs shall be allowed.” R. 


This statute took effect March 14, 1929. The statute amended a previous 
statute providing for an attorney fee in actions on policies insuring property 
against loss “by fire, tornado, or lightning.’ The amendment consisted merely 


The insurance company contends the attorney fee should not have been 
allowed, and discusses the subjects of violation of contract, penalties, and for- 


Insurance is a business affected with a public interest. The state is in- 
terested in the prompt settlement of claims against insurance companies cre- 
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ated by destruction of property, and is interested in seeing that the courts are 
not used for purpose of vexation and delay in actions for the enforcement of 
obligations to pay claims for property destroyed. Therefore the state may 
penalize insurance companies for not making prompt payment of claims which 
are adjudged to have been meritorious. A statute providing for a penalty in 
the form of an attorney fee to be taxed as costs in a successful action has no 
effect on the contract of insurance. The conditions and the extent of liability 
on the contract are not modified. The statute relates solely to disregard of 
the obligation to pay after liability has accrued, and affects cost of litigation 
only. 

In this instance, the farmer’s wheat crop was destroyed in July, 1928. It 
is now March, 1931, and he does not have his money yet. Aside from the matter 
of attorney fee, there is no merit in this appeal. The court cannot discover 
from the record that the question whether an attorney fee was allowable was 
ever presented to the district court. The notice of appeal indicates quite clearly 
the subject of attorney fee was not specifically in mind when the appeal was 
taken, and probably all the court has to say on the subject is obiter. However 
this may be, the statute was prompted by pertinacious practices of insurance 
companies, and the Legislature may protect the public interest with respect 
to delinquency in the satisfaction of claims already in existence, as well as 
with respect to claims to accrue. Prompt settlement is the desideratum, and 
the public policy is the same in one case as in the other. 

Besides giving insurers the needed substitute in money for destroyed 
property, prompt settlement would relieve the cluttered condition of court 
dockets; and in this instance the insurance company had more than eight months 
after the statute took effect, and before trial, in which to settle plaintiff’s claim 
and avoid imposition of extra costs. 

[5] Plaintiff moves this court to allow a fee for the services of his attorney 
in connection with the appeal. The statute confers no authority on this court 
to make the allowance, and the motion is denied. 

The judgment in each case is affirmed. 


HOLYFIELD v. FARMERS’ ALLIANCE INS. CO. No. 29750. 
Supreme Court of Kansas. March 7, 1931. 
296 Pacific Reporter 710. 


1. INSURANCE. 
Breaches of warranty and false statements in application for fire policy must 
be pleaded to be available as defense. 
Syllabus by the Court. 

Where an insurance company relies on certain breaches of warranty 
and false statements on the part of the insured in the application for in- 
surance to defeat recovery, these breaches of warranty and false state- 
ments must be pleaded in the answer. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 
2. INSURANCE. ; 
Court properly admitted evidence of correct description of property incor- 
rectly described in fire policy, though no reformation was asked. 
Syllabus by the Court. 

Where the land upon which the property covered by an insurance 
policy is located is described by section, range, and township numbers and 
these numbers do not give the correct description, and when the policy has 
been sued on, it is proper for the court to permit the introduction of evi- 
dence to prove the correct description even though no reformation has 
been asked. 

(For other cases, see Insurance, Dec. Dig., § 143[7].) 
INSURANCE. 
Insured’s conveyance to mother and mother’s subsequent reconveyance to 


sured and wife held not such “change in ownership, interest, or title’ as to 
validate policy. 


2 
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Syllabus by the Court. 
The fact that real estate is conveyed by plaintiff to the mother of 

plaintiff some time subsequent to the taking out of an instrrance policy 
on property located on the real estate and on the same day this real estate was 
by her conveyed back to plaintiff and wife, where the record shows that 
nothing but the bare legal title was intended to be conveyed to the mother of 
plaintiff, and that the equitable title remained in plaintiff, does not constitute 
such a change in the ownership, interest, or title of the plaintiff in the 
real estate as to render void an insurance policy which contained a pro- 
vision that the policy should become void, if any change occurred. 

(For other cases, see Insurance, Dec. Dig., § 328[2].) 

Appeal from District Court, Leavenworth County; J. H. Wendorff, Judge. 

Action by Thomas J. Holyfield against the Farmers’ Alliance Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Stephen H. Allen, Otis Allen and George S. Allen, all of Topeka, for appellant. 

Lee Bond, of Leavenworth, and David F. Carson, of Kansas City, for appellee. 

SMiruH, J. 

The action was brought to recover on four policies of fire insurance. De- 
fendant demurred to the evidence of plaintiff. This demurrer was overruled. De- 
fendant offered no evidence. The court instructed the jury to find for plaintiff and 
gave judgment accordingly. Defendant appealed. 

The allegations of the petition were, in substance: That appellee had taken 
out four policies of insurance with defendant. Two of them were taken out on 
October 22, 1926, and were Exhibits A and B attached to the petition. Exhibit 
A was for $1,000 and insured ensilage worth $1,400 on the farm of plaintiff. The 
location of this farm was given as the northeast half of the southeast quarter of 
section 3, township 19, range 23, in Leavenworth county, Kan. That on the same 
day appellee insured the silo on the same place for $200, this policy being Ex- 
hibit B, attached to the petition. 

The petition alleged further that on August 15, 1929, appellee took out a 
policy for $500 on hay in the barn belonging to appellee. This policy was at- 
tached to petition as Exhibit C. It further alleged that on the same day appellee 
took out a policy for $500 on hay in the barn on these premises. This policy was 
attached to petition and marked Exhibit D. The petition then made allegations about 
the value of the property insured; that it had been lost by fire; that due notice 
of the loss had been served and that an adjuster had come to the premises of 
appellee and investigated the loss; and that demand had been made for payment 
on the policies and that appellant had not paid. Petition also made allegations as 
a basis for obtaining a judgment against appellant for attorney fees. Appellant 
answered admitting the issuance of the policies in question and denying every other 
allegation of the petition. It will be seen that there were two policies on hay in 
the barn of appellee’s farm and one on the ensilage in his silo and one on the 
silo itself, 

The evidence introduced by appellee proved these allegations. On cross-examina- 
tion some discrepancies were brought out upon which appellant relies to defeat 
a recovery. The evidence was that the appellee had never lived on or insured 
any property on the place described in the petition. There quite evidently had 
been a mistake in the descriptions which the agent had written in the applica- 
tions for the policy. On these applications a legal description as to the township 
and range was given by such a number so as to locate the real estate in another 
county. 


Another discrepancy was that in the applications the appellant gave answers 
to questions as to the amount of incumbrance on the land, which did not stat¢ 
the truth. 


_Another one was that on a day subsequent to the taking out of the first two 
policies appellee had conveyed the land in question to his mother. The evidence 
showed that on the same day that this deed was written another was written and 
signed, conveying it back to appellee and wife, and delivered them a few days 
later. This deed was recorded a few days after the fire. It was shown on cross- 
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examination of appellee that the by-laws of appellant, which were a part of the 
applications, provided that: 

“This entire policy shall be void if the insured has concealed or misrepre- 
sented in writing or otherwise, any material fact or circumstance concerning the 
insurance or the subject thereof; or if the interest of the insured in the prop- 
erty be not truly and correctly stated in the application; or in case of any fraud 
or false swearing by the insured touching any matter relating to the insurance or 
the subject thereof, whether before or after a loss. 

“This entire policy unless otherwise provided by agreement indorsed thereon 
or added thereto by the secretary, shall be void if the insured now has or shall 
hereafter make or procure any other contract of insurance whether valid or not, 
on property covered in whole or in part by this policy or if the hazard be in- 
creased by any means within the control or knowledge of the insured; * * * 
or if the interest of the insured be other than unconditional and sole ownership 
or if the subject of the insurance be a building on ground not owned by the in- 
sured in fee simple or if the subject of insurance be personal property and be or 
become encumbered by a chattel mortgage; * * * or if any change other than 
by the death of an insured take place in the interest, title or possession of the 
subject of the insurance (except change of tenants where tenant occupancy is 
permitted) whether by legal process or judgment or by voluntary act of the in- 
sured or otherwise. * * *” 

The evidence was that the insurance agent, who wrote the policy, came out 
to the farm of appellee where the property was located, saw the property, and 
knew where it was. The evidence also showed that this agent filled in the blanks 
in the different applications, where the statements complained of appear, from 
information furnished him by appellee, but that he had appellee sign these ap- 
plications without reading them. Appellee testifies in this connection that he gave 
the agent the correct information and he had supposed that the agent wrote it 
the way he gave it to him. He had not seen the application from that day till 
the day of the trial. 

There was also evidence that the conveyance of the property to the mother 
of appellee was without consideration and was not intended to convey anything 
more than the bare legal title and that plaintiff remained in possession and con- 
trol of the property at all the time mentioned. 


Appellant contends that on account of tthe wrong description of the real 
estate, upon which the property insured was located, it is not insured at all. Ob- 
jection was made to the introduction of evidence by appellee intended to show 
the correct description. The contention was also made that the policies were 
rendered void on account of the answers that were made to questions in the 
applications, which did not state the facts, and also that on account of the con- 
veyance of the real estate in question and its reconveyance to appellee and wife 
that the policy was rendered void. 


It should be noticed here that the property covered by all the policies except 
the one on the silo was on personal property and that was evidently treated as 
personal property by all the parties. 


[2] Appellant makes a strong contention that the remedy of appellee was 
to ask for a reformation of the policies and applications, so as to change the 
description that was given to the true description, and urges that since reforma- 
tion was not asked appellee had no right to show in a suit on the policies that 
the property insured was located on property other than that actually described 
in the policies. The authorities in this state, however, are the other way. In the 
case of American Central Insurance Company v. McLanathan, 11 Kan. star page 
533, the court held: 


“Where, in the description of real estate, there are found repugnant calls, 
the instrument is not void for uncertainty, nor is there any need of reforming it, 
provided it clearly appears, either from the face of the instrument or extrinsic 
facts, which is the true and which the false descriptions.” 

This rule has been consistently followed in this state in State v. Sterns, 28 
Kan. star page 154; in Mumper v. Kelley, 43 Kan. 256, 23 P. 558; In Riley v. 
Foster, 95 Kan. 213, 148 P. 246; in Kansas Farmers’ Fire Insurance Company 
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v. Saindon, 52 Kan. 486, 35 P. 15, 39 Am. St. Rep. 356, and in many other Kansas 
cases. 

It is true that there seems to be a line of authorities from other states which 
holds that a reformation is necessary in cases like the case at bar, but there is 
an impressive line of authorities the other way, and Kansas has taken its place 
among the latter group and followed that rule. A splendid discussion of the 
authorities from all the states on this question can be found in ‘66 A. L. R. at 
page 767. In the case at bar there was plenty of extrinsic evidence that the prop- 
erty was located at the farm actually owned and occupied by appellee. It is very 
probable that there was not anybody in the court room on the day the case was 
tried who did not know where this property was located, and certainly the in- 
surance company knew, because its agent came out and saw the property and 
wrote the application and two adjusters were on the farm after the fire and made 
arrangements with appellee to sell some of the ensilage that was not burned and 
thereby reduce the amount of the loss. Plenty of extrinsic evidence showed that 
nobody was deceived. If the court should insist that there should be a reforma- 
tion in this case, it would just be cluttering up the records of Leavenworth county 
with one more necessary lawsuit. 

We conclude that there is no merit in the contention of appellant as to the 
misdescription. 

[1] Appellant argues that the policies were void ab initio because of appellee’s 
statements, contained in the applications, as to incumbrances upon the title to 
the real estate upon which the property insured was located. This defense was 
not pleaded. The answer was a general denial, 

The evidence on that point has been reviewed heretofore. Since this case is 
here on a demurrer to the evidence of appellee and on judgment entered based upon 
an instructed verdict after appellant had offered no evidence, the evidence offered 
by the appellee to establish the cause of action must be taken as true. 

This defense is that of a breach of warranty. In order for it to be available 
to defendant, the breaches and false answers must have been pleaded in the an- 
swer and the facts upon which defendant expected to rely should have been set 
out. 26 C. J. 300; Couch on Insurance, vol. 8, 685; Cooley on Insurance, vol. 3 
(2d Ed.) 2205; Queen Insurance Co. v. Excelsior Mill Co., 69 Kan. 114, 76 P. 
423; Phenix Insurance Co. of Brooklyn v. Sullivan, 39 Kan. 449, 18 P. 528. 

[3] Appellant urges that the policies were void ab initio on account of the 
fact that subsequent to the issuance of the first policy the land upon which this 
property was located was conveyed to the mother of appellee and at the same 
time was reconveyed by her to appellee and wife. It is urged that this is such a 
change in the title and interest and ownership of the property as. to render the 
policy void. The facts with relation to these conveyances have been noted here- 
tofore. It has also been noted that appellee remained in possessioin of the land 
at all times and all parties regarded the equitable title as in him. This court 
held in T. Hankins, Appellee, v. Williamsburg City Fire Insurance Company, Ap- 
pellant, 96 Kan. 706, 153 P. 491, L. R. A. 1918EF, 373, Ann. Cas. 1918C, 135, as 
follows: 

“A fire insurance policy upon a building, containing a stipulation that the policy 
‘shall be void * * * if the interest of the insured be other than unconditional 
and sole ownership,’ is not invalidated because of an outstanding naked legal 
title in another where the insured has the equitable title, the entire beneficial own- 
ership of the property, and is in undisputed possession of the same.” 

This rule has been followed in the case of Dow v. Firemen’s Insurance Com- 
pany of Newark, 115 Kan. 190, 221 P. 1112, and in Plotner v. Insurance Com- 
pany, 118 Kan. 234, 234 P. 959. An examination of the briefs in this case dis- 
closes no reason for changing that rule and no reason why it should not apply 
to this case. 

Appellant also complains of the fact that $500 attorney fee is allowed in this 
case. An examination of other cases where attorney fees have been allowed dis- 
closes no reason why that ruling should be disturbed. The judgment of the lower 
court is affirmed. 
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TOWNSHIP BOARD OF HILLMAN TP. et al. v. EMPIRE MUT. FIRE 
INS. CO. OF MICHIGAN. No. 37. 
Supreme Court of Michigan. Feb. 27, 1931. 
235 Northwestern Reporter 194. 
2. INSURANCE. 


Insurer has burden to show causal relation between breach of condition of 
fire policy and loss (Pub. Acts 1921, No. 264). 


(For other cases, see Insurance, Dec. Dig. § 646[2].) 
3. INSURANCE. 

Whether use in public hall of motion picture machine, claimed to violate 
condition of fire policy, was cause of loss, held question for jury (Pub. Acts 
1921, No. 264; Pub. Acts 1913, No. 257). 

The policies sued on described the property respectively as two- 
story building used as “Town’s Officers’ Offices, Hall and Voting Place,” 
and as “Hall.” Testimony for ‘the insured tended to show that the 
presence of the motion picture machine and films had nothing to do 
with the fire, but that the building caught fire in the attic, and that the 
building was destroyed due to water pressure being off by reason of re- 
pair of water main. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 

8. INSURANCE. 

Charge in action on fire policy relative to building being used as public hall 
and for other public purposes was warranted, where building’ was described as 
hall in policy. 

(For other cases, see Insurance, Dec. Dig. § 669[4].) 

Error to Circuit Court, Montmorency County; Fred P. Smith, Judge. 

Action by the Township Board of Hillman Township and by Hillman 
Township of Montmorency County against the Empire Mutual Fire Insurance 
Company of Michigan. Judgment for plaintiffs, and defendant brings error. 

Affirmed. 

Argued before the Entire Bench. 

Kinnane & Leibrand, of Bay City (Elmer G. Smith, of Gaylord, of coun- 
sel), for appellant. 

Carl R. Henry, of Alpena (Guy D. Henry, of Saginaw, of counsel), for 
appellees. 

Potter, J. 

Plaintiffs sued defendant to recover their loss and damage, alleged to have 
been insured against, by defendant, resulting from the burning of a hall at Hill- 
man, Mich. Defendant pleaded the general issue and gave notice that at the 
time of the fire a picture show was being operated in the building insured in 
violation of Act No. 257, Public Acts 1913; plaintiffs were guilty of gross negli- 
gence causing the loss; the building insured was occupied for other purposes 
than those for which it was insured; and plaintiffs negligently permitted a mo- 
tion picture machine to be operated therein by an incompetent person, in viola- 
tion of law. 

Defendant issued two policies, one to the township board of Hillman town- 
ship, and the other to Hillman township, and for this reason both are named as plain- 
tiffs. Suit was brought in the name of the insured as stated in each of the policies of 
insurance. One policy described the property as “The two story, stucco frame, metal 
roof building used as the Town’s Officers’ Offices, Hall and Voting Place”; the other 
described the property as “the two-story, metal roof, stucco, frame building used 
as a Hall.” Both policies were written by John Pettinger, agent for defendant, 
who testified he was familiar with the premises covered by the policies, had 
been in the hall prior to the fire, and thought he was in the hall when he so- 
licited the insurance. The policies do not misdescribe the property insured or 
its use. Its use as a public hall at the time of the fire was within the terms of 
the policies. Much testimony was taken on the trial which resulted in a verdict 
and judgment for plaintiffs. Defendant brings error. 

[1] If there was substantial evidence tending to support the verdict, it can- 
not be set aside, even though upon the record we might be in doubt as to the 
ultimate facts. The determination of such facts must be based upon the evi- 
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dence and found by the jury. It was the theory of defendant, on the trial, 
that at the time of the fire a moving picture machine was being operated in the 
building, and by reason of the ignition of the films of this motion picture ma- 
chine, the fire was generated which burned the building; and the moving picture 
films unlawfully established an increased hazard, not included in the risk taken 
by the insurer. On the other hand, plaintiffs contended, and introduced evi- 
dence tending to show, the presence of the moving picture machine and the 
films used in its operation had nothing to do with the fire; the building caught 
fire in the attic, the steel ceiling became so hot the paint began to fall off, and 
the fire dropped down from the attic before the films of the moving picture 
machine took fire. It was plaintiffs’ claim, and they introduced testimony tend- 
ing to show, that though the moving picture machine had been operated, that 
part of the program of entertainment in progress when the fire occurred in 
which the moving picture machine was used had been concluded some time be- 
fore fire was discovered; that all of the ‘reels or films had been taken out of 
the machine and all but two placed in metal containers; that two of the films 
were rolled up on the table near the machine; that these films became ignited 
from sparks and burning embers from the attic falling thereon; that the burn- 
ing films were extinguished by use of a chemical fire extinguisher : : that the 
fire in the attic burned through the roof; the water pressure was off by rea- 
son of the repair of the water mains in the village, the people were unable to 
get water on the fire until it was too late, and as a result the fire destroyed the 
building; that the presence of the moving picture films in the building neither 
caused the fire nor contributed to increase the hazard. Defendant claims the 
picture films caused the fire. Plaintiffs claim the fire burned the building and 
contents, including the picture films. 

Act No. 264, Public Acts of 1921, provided: 

“No policy of fire insurance shall hereafter be declared void by the insurer 
for the breach of any condition of the policy if the insurer has not been in- 
jured by such breach, or where a loss has not occurred during such breach, 
and by reason of such breach of condition.” 

2, 3] This statute was in force at the time the fire occurred, June 5, 1929, 
although it is said to have been repealed by the Insurance Code of 1929, sec- 
tion 12572, Comp. Laws 1929. Such repealing act did not go into effect until 
August 29, 1929, and the rights of the parties had been fixed while the Act of 
1921 was in force. The statute above quoted has been considered and construed, 
and, briefly stated, it became the duty of defendant to show there was a causal 
relation between the breach of the condition of the policy by the insured and 
the loss to the insurer. Yearnd v. Northern Insurance Co., 241 Mich. 413, 217 
N. W. 8; Yearnd v. Northern Insurance Co., 245 Mich. 566, 222 N. W. 737. 
Whether there was such causal connection between the alleged breach of con- 
dition of the policy and the loss to the insurer was a question of fact for the 
jury, under the evidence. The jury determined this disputed question of fact 
in favor of plaintiffs and we are bound to give effect to such finding. 


[4, 5] The defendant, when this case was called for trial, made an applica 
tion for a change of venue, claiming public sentiment was hostile to defendant 
and it did not discover the reason for such hostility until the day before when 
its attorney read newspaper comments on the case. Motions for change of 
venue were, at the time this case was tried, governed by Circuit Court Rule No. 
38, which is now in Michigan Court Rule No. 34. Ordinarily, applications for 
change of venue are special motions and four days’ notice must be given, to? 
gether with copies of the affidavits upon which the motion is based.  Peter- 
son v. Circuit Judge, 143 Mich. 79, 106 N. W. 394. But conceding the defend- 
ant acted as soon as it was possible to act, the granting or refusal to grant a 
change of venue rested in the sound judgment and discretion of the trial court. 
As said in Rachow v. Charlevoix Circuit Judge, 209 Mich. 157, 176 N. W. 396, 
397: 

“It is discretionary with the trial court to grant a change of venue, and 
courts of review will not disturb the action of the trial court in the exercise 
of such discretion, except in cases of plain abuse.” 


[6, 7] It is claimed some of the jurors read newspapers containing articles 
discussing the fire and resulting litigation. In People v. Rich, 237 Mich. 481, 212 
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N. W. 105, and People v. Connors, 251 Mich. 99, 230 N. W. 931, applications 
were made for change of venue in criminal cases upon the ground some of the 
jurors had read the newspapers. The court observed that this was a time of 
great publicity, that every criminal case was discussed in the newspapers, and 
that it was no reason why a juror could not sit in the case that he had read 
newspaper comments. A juror is not disqualified in a criminal case even though 
he may have formed an opinion from what he has read, if, notwithstanding that, 
he can hear the evidence and the charge of the court and render a fair and im- 
partial verdict according to the law and the evidence. Section 17303, Comp. 
Laws 1929. 

If, where human liberty is involved, a reading of newspapers is not sufficient 
to disqualify a juror, how, in a civil case, can it amount to a disqualification? 
The trial court did not abuse its discretion in refusing a change of venue. 

[8] Complaint is made of the argument of plaintiffs’ counsel. There was 
nothing inflammatory about such argument. It was a clear and concise state- 
ment of what plaintiffs claimed. Complaint is made of the charge of the court 
in relation to this building being used as a public hall and for public purposes 
other than as a town hall. Under the circumstances the charge of the court 
was warranted. Defendant’s agent knew all about the building, the purposes 
for which it was used, and its character. One of the policies sued upon not 
only described the building as one used as the town’s officers’ offices, but as a 
hall and voting place, and the other described it as used as a hall. From the terms of 
these policies defendant must be held to have had full knowledge of the use and 
character of the building insured. We have been unable to discover any reversible 
error on the trial, and judgment is affirmed with costs. 

3utzel, C. J., and Clark, McDonald, Sharpe, North, Fead, and Wiest, JJ., 


concur. 


HARRINGTON vy. AGRICULTURAL INS. CO. OF WATERTOWN 
et ail. No. 28289. 
Supreme Court of Minnesota. March 13, 1931. 
235 Northwestern Reporter 535. 
1. INSURANCE. 


Original cost of improvements and value at time of fire held admissible on 
question of loss from insured’s deprivation thereof for last two years of lease; 
in insured lessee’s action on fire policy covering improvements and betterments, 
location of premises as affecting rental value held properly received; evidence 
of profitable arrangement between insured lessee and sublessee at time of 
fire held properly received in action on fire policy covering improvements and 
betterments; admitting testimony respecting average monthly sales made by 
insured lessee during lease period prior to fire /ield not to require reversal. 

Syllabus by the Court. 
No reversible errors are made to appear in the rulings on admission 
or exclusion of evidence. 

(For other cases, see Insurance, Dec. Dig. § 660.) 

2. APPEAL AND ERROR. 

Errors assigned to parts of charge not excepted to when given nor challeng- 

ed in motion for new trial are not reviewable. 
Syllabus by the Court. 

Errors assigned upon parts of the charge not excepted to when given 
nor challenged in the motion for new trial are not reviewable on appeal. 
(For other cases, see Appeal and Error, Dec. Dig. § 272[2], 301.) 

3. INSURANCE. 

Verdict finding loss nearly twice amount of cost of restoration held con- 

trary to evidence and law under circumstances. 


Syllabus by the Court. 


Where plaintiff, the lessee, held fire insurance policies covering im- 
provements and betterments made by him in the sum of $12,000 and a 
fire rendered the premises untenantable two years before the leasehold 





1216 The Insurance Law Journal, Vol. 76 [June, 1931 


expired, a verdict finding the loss nearly twice the amount of the cost 
of restoration or repairs is held contrary to the evidence and the law. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from District Court, Dakota County; W. A. Schultz, Judge. 
Action by R. L. Harrington against the Agricultural Insurance Company 
of Watertown and others. From an order denying defendant’s motion in the 


alternative for judgment not withstanding the verdict or a new trial, defendant 
named appeals. 


Reversed. 

Nathan H. Chase, of Minneapolis, for appellant. 

Harry A. Hageman, of St. Paul, for respondent. 

Hort, J. 

The appeal is from an order denying a motion in the alternative for judg- 
ment notwithstanding the verdict or a new trial. 


Plaintiff held a ten-year lease of a store building on Sixth street near Hen- 
nepin avenue in Minneapolis, when, on September 7, 1927, a fire occurred two 
years prior to the expiration of the lease. At the time of the fire he was in- 
sured in four insurance companies “against loss or damage by fire to the amount 
of” $12,000 “on improvements and betterments made by” him, more partic- 
ularly designated as partitions, fixtures, heating plant, piping, wall, ceiling, 
floor and exterior painting, store front, plate glass, etc. Coinsurance was per- 
missible. The policy here involved is for $2,000. An appraisal was had and 
plaintiff's loss was fixed by the arbitrators at $11,304.52. The insurance com- 
panies refused to pay the award, and this action was brought against them, 
resulting in a verdict of $12,346.22. Only defendant the Agricultural Insurance 
Company of Watertown appeals, but the parties have agreed that this decision 
will bind all. 

The law of this case was settled on the former appeal. Harrington vy. Agri- 
cultural Ins. Co., 179 Minn. 510, 229 N. W. 792, fully annotated in 68 A. L. R. 
1340. The question now presented is whether or not the law as there determined 
was properly applied in the subsequent trial. The assignments of error are 
many; but it will not be neccessary to discuss all. 


[1] It was established by the former appeal that plaintiff's loss was to be 
measured so far as possible by the value of the right to use the insured property 
for the remainder of his lease, for at is termination his interests therein ceased. 
If before the end of the term the improvements and betterments made by him 
were damaged or destroyed by fire, he was under no obligation to restore them. 
Obviously the situation presents practical difficulties as to the nature of the 
evidence admissible to prove plaintiff's loss. While, of course, neither the 
original cost of the property insured nor its value at the time of the fire can 
measure the loss arising from a deprivation thereof for the remaining two 
years of the lease, still the same are factors to be considered in fixing the loss. 
Had the destruction been total, the loss could in no event be placed as high 
as the value of the property at the time of the fire, for by the former decision 
the loss is limited to the rental value of the use of the property for only two 
years. It could not be removed. It is clear that had the fire occurred on the 
last day of. the term the loss to plaintiff would have been but nominal, though 
the value of the property might have been almost as much as when this fire 
happened. However, the value of the use of property has some relation to 
its instrinsic value. We think evidence of location as affecting rental value 
was also properly received. The property was insured as in a definite location 
there to be used, and nowhere else. Appellant raises the objection to evi- 
dence of the profitable arrangement in existence with sub-lessees at the time 
of the fire. That was the situation when the insurance was effected. Had the 
property not been destroyed it is fair to presume that the benefits of the ar- 
rangement would have continued to plaintiff. We consider the rule stated in 
Niblo v. North Am. Ins. Co., 3 N. Y. Super. Ct. 551, too restricted when applied 
to the facts herein. What had been accomplished by way of income from the 
use of the property, while not conclusive, seems proper evidence of the value 
of the use. From this income was deducted the rent paid the lessor and this 
rent reflected the betterments made by the landlord. There was some testi- 
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mony received as to the average monthly sales of plaintiff during the eight 
years the lease had run. Error is assigned upon the reception of this evidence. 
It might well have been excluded. But we do not think the matter of such im- 
portance that a reversal on that ground alone should follow; for the expert 
who was testifying as to rental value based it in part upon a certain percentage 
of the average monthly business of a merchant in such a locality, and testified 
that this was a usual method employed by rental agents in fixing rents. We 
think, so far as the reception and exclusion of evidence went, there were no 
erroneous rulings which would justify a new trial. The peculiar ownership 
of the property insured gave rise to great difficulty in ascertaining the loss 
sustained. Both landlord and tenant had an insurable interest therein, but they 
did not see fit to obtain a joint insurance, nor did defendant hesitate to issue 
its policy protecting plaintiff alone. The lease stipulated that at the end of 
the term all betterments and improvements became the property of the land- 
lord, and likewise it so became if the premises were rendered untenantable by 
fire or any other cause. Here the parties to this insurance contract, cognizant 
ot the lease and, we assume, of its terms, deemed it proper to place insurance 
on the tenant's interest in the property in the sum of $12,000 when less than 
three years of the lease remained. This is a fact to consider in determining the 
indemnity of the coverage. While the insurance is not upon a continuance of 
a leasehold, it partakes of some of its features; and evidence affecting the proper 
measure of indemnity may come from many angles. 

[2] The exception taken to part of the charge when it was given is not 
now assigned as error; but two other parts thereof are. These latter were 
not excepted to at the trial and no error was assigned thereon in the motion for 
a new trial. It is, perhaps, true that the parts last referred to are somewhat 
confusing, but even so in view of the belated attack this would not justify us 
in granting a new trial. 

[3] The verdict is also attacked as contrary to the evidence and contrary to 
law. A witness of wide experience in contract work, and in the restoration 
of property of this sort after fires, testified that the cost or value of restora- 
tion of the improvements and betterments placed on the premises by plaintiff 
to the condition they were in before the fire would be $4,840.02, and that it 
would take from six weeks to two months to do the work. But, as we read 
the record, he admitted on cross-examination that the depreciated value of the 
betterments and improvements immediately before the fire was $11,304. It 
may be urged that under the terms of the lease the fire completely destroyed 
or wiped out the lessee’s property by ending the term, and therefore it would 
not be improper to limit the value of the use of the remainder of the term to 
the value of the betterments and improvement as of the time of the fire. 
However, under our law the whole theory or sole purpose of fire insurance con- 
tracts is indemnity to the insured for the loss caused by a fire to the property 
covered. If the fire damages or only partly destroys the property, the cost 
of restoration or repairing measures the indemnity payable. And under the 
terms of this policy the insurer reserved the option to replace or restore the 
property consumed by the fire instead of paying the indemnity. There was no 
testimony offered disputing in any manner that introduced by defendant that 
complete restoration of the damage occasioned to plaintiff’s betterments and 
improvements by the fire could be made for $4,840.02. The insurance is not 
upon the leasehold, but upon plaintiff’s property mentioned, and we are of the 
opinion that though the recovery is measured by the rental value of the use of the 
property for the remainder of the lease such recovery cannot exceed the cost 
of the restoration of the property to the condition it was in before the fire oc- 
curred. The evidence does not support the verdict in the amount herein re- 
turned of $12,346.22, which includes interest from December 1, 1927. Our con- 
clusion is therefore that there must be a new trial. 

Order reversed. 


Stone, J. 


I concur in the result. 
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SCHAFFER v. HAMPTON FARMERS’ MUT. FIRE INS. CO. No. 
Supreme Court of Minnesota. March 20, 1931. 
235 Northwestern Reporter 618. 
1. INSURANCE. 


Evidence established that operation of still and storing of alcohol in ordinary 
barn increased fire hazard, precluding submission to jury. 
Syllabus by the Court. 
The evidence is conclusive that the operation of a still and the stor- 
ing of alcohol in the ordinary barn increased the fire hazard as to such 
structure. 


(For other cases, see Insurance, Dec. Dig. § 668[9].) 
INSURANCE. 
Whether operation of still and storing of alcohol in ordinary barn by tenant 
was within control of landlord, insured under fire policy, held for jury. 
Syllabus by the Court. 7 
Whether such operation and storing by the tenant was within the 
control of the insured, the landlord, within the meaning of the policy, so 
as to void the insurance, was for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[9].) 


Appeal from District Court, Dakota County; W. A. Schultz, Judge. 

Action by Henry Schaffer against the Hampton Farmers’ Mutual Fire In- 
surance Company. From an order denying defendant’s motion for a judgment 
non obstante or a new trial after a verdict for the plaintiff, defendant appeals. 

Reversed, and a new trial granted. 

D. L. Grannis, of South St. Paul, for appellant. 

Albert Schaller and Kueffner & Marks, all of St. Paul, for respondent. 

Hort, J. 

Plaintiff had a verdict in a suit upon two fire insurance policies issued by de- 
fendant, covering two barns, shed, and silos on his farm, which were damaged 
or destroyed in a fire occurring on the evening of December 17, 1928. A motion 
for judgment non obstante or a new trial was denied, and defendant appeals. 

Of the two barns destroyed, the smaller was the westerly in which the fire 
started. The evidence is conclusive that at the time of the fire distillation of alcohol 
was carried on in the smaller barn. A great number of neighboring farmers called 
to help extinguish the fire testified to seeing stoves on the floor of the barn with 
coal fires burning, a twelve burner gasoline stove with tubing attached, 50 to 75 
barrels of mash, tanks and pressure tanks containing fermenting corn, a great many 
jugs, the corks of which, as the heat became intense, popped out and the con- 
tents burned with a flame characteristic of burning alcohol. The testimony is 
uncontradicted that the sons of the tenant living on the farm at 4 o’clock in the 
morning of the next day procured a. truck owner to come there and with their 
aid haul away three loads of the material which evidenced the illicit business, 
such as the remnants of the jugs, barrels, stoves, and tanks, dumping them at two 
different places quite distant from the farm. No effort was made to clear up the 
debris in the large barn. One of the defenses pleaded was a violation of this pro- 
vision of the policy: “And it is further agreed that if the risk be increased by any 
alteration of the building or other property, or by the erection of or occupation 
of neighboring buildings, or by any means whatever within the control of the 
assured, without the consent of this company, or if the assured has made any false 
representations respecting the value or consideration of the property, or his interest 
in it then, and in every such case, the policy shall be void.” It is apparent that 
two questions are involved: First, was the risk increased by the installation and 
operation of the apparatus for distilling alcohol? Second, if increased, was it within 
the control of the plaintiff ? 

[1] The first question was submitted to the jury as the only issue in the case 
the charge being that, if they found that the installation and operation of the 
distilling apparatus increased the fire risk, it avoided the policy, and entitled de- 
fendant to a verdict. Defendant contends that, as a matter of law, the risk was 
increased. Ordinarily the question is for a jury. But the evidence here is uncon- 
tradicted that an illicit distillery was carried on in the westerly barn. Placing and 
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using coal and gasoline stoves for heating and boiling in the ordinary farm barn 
not equipped with brick chimneys nor built or arranged for the purpose of mak- 
ing it safe to keep or maintain fires therein so obviously increases fire hazard that 
a jury should not be allowed to find to the contrary. In and between barns, as 
found on the ordinary farm, are hay, cornstalks, straw, and other readily in- 
flammable rubbish, and fires in any kind of stove or heating apparatus in prox- 
imity thereto must be regarded by every reasonable person as increasing the fire 
risk. We are compelled to hold that the installation and operation of a still in a 
farm barn not located or constructed with a view safely to carry on such business 
exposes the premises insured to increased risk from fire. But, although we con- 
clude that the issue submitted to the jury and found in plaintiff’s favor should 
have been resolved in favor of defendant by the trial court, defendant is not en- 
titled to judgment notwithstanding the verdict, because we are of the opinion that 
there was error in ruling that the consequence of the tenant’s increase of the fire 
risk, under this policy, must necessarily fall upon plaintiff, the landlord, and that 
brings us to the second question. 

[2] For three years preceding the fire plaintiff had leased the farm under a 
so-called cropping contract or lease; the first year of the three being under a 
written agreement between plaintiff and William Weiler. Thereafter the lease was 
oral, and between plaintiff and the wife of William Weiler. Plaintiff resided in 
St. Paul after his farm was leased. The parties agree that the terms of the oral 
leases were supposed to be the same as the prior written one. No great import- 
ance should be given to the form or terms of the lease or contract under which 
Mrs. Weiler and her family were in possession. It is plain that plaintiff had 
relinquished the entire possession to them. He only reserved a right of entry for 
certain, not here important, specified purposes. It is common knowledge that in 
every community where the pioneer farmers have grown too old to themselves 
carry on their farms many are left to tenants, and the owners move into some 
city or village to live during their declining years. No doubt those so doing seek 
to keep the same protection of the buildings on the farms against loss from fire 
that they did when living on the farm, and it may be assumed that insurance com- 
panies are willing for a premium to furnish such protection. There is nothing 
in defendant’s policy or by-laws against insurance if the buildings insured are 
occupied by others than plaintiff. From the provision in the policy above quoted, 
if the risk be increased by any alteration of the building or other property, or by 
the erection of or occupation of neighboring building, the insurance is forfeited, 
and that without regard to whether it was or was not within the control of the 
insured. And in either of those two named instances the plaintiff would have to 
take the consequences of Mrs. Weiler’s or a third party’s acts if there had been an 
alteration of the buildings insured or in the neighboring buildings. The same would 
be the case had the policy provided that it should become void if the insured 
buildings were used for illicit distilling, or for an unlawful purpose, or for a pur- 
pose that increased the risk. Volume 3 Cooley’s Briefs on Insurance (2d Ed.) p. 2535, 
states the principle in this language: “Where the condition is specific, and is 
not qualified as to the control of the insured, the fact that the change is made by 
a tenant of the insured will not relieve him from forfeiture.” Allen v. Home 
Ins. Co., 133 Cal. 29, 65 P. 138; Howell v. Baltimore Eq. Society, 16 Md. 377; 
Kelly v. Worcester Mut. Fire Ins. Co., 97 Mass. 284; Long v. Beeber, 106 Pa. 466, 
51 Am. Rep. 532; Liverpool & London & Globe Ins. Co. v. Gunther, 116 U. S. 
113, 6 S. Ct. 306, 29 L. Ed. 575. Mr. Cooley, on page 2534, also states: “The con- 
dition, whether specific or general, sometimes provides that the change must be 
one within the control or knowledge of the insured in order to forfeit the policy. 
Where this is the condition, the policy will not, of course, be forfeited, unless the 
change in use is within the knowledge or control of the insured.” The third or 
remaining condition above quoted avoiding the policy is when the risk is increased 
“by any means in the control or knowledge of insured.” In Merrill v. Insurance 
Co. of N. A. (C. C.) 23 F. 245, Judge Nelson held a lessor’s insurance not for- 
feited by a tenant’s change of which the former had no knowledge, the condition 
reading: “Any change increasing the hazard, either within the premises or ad- 
jacent thereto, within the control of or known to the assured and not repost: 
to this company, and agreed to by indorsement thereon, will render this policy 7 
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and void.” North British Mercantile Ins. Co. v. Union Stock Yards Co., 120 Ky. 
465, 87 S. W. 285, 287, is a case much in point, except that the condition read that 
the policy would become void if the hazard was increased by means “within the 
control or knowledge of the assured.” In the instant case the word “knowledge” in 
the disjunctive is not used. But the Kentucky court said: “If the assured was 
ignorant of it, although it was a matter which he might have controlled had he 
known it, the policy is not affected. Or, although he knew of it, yet if it was a 
thing beyond his control, neither is it affected. Such seems to us to be the rea- 
sonable construction of the language as setting forth the intention of the parties.” 
In Royal Exch. Assur. of London v. Thrower (C. C. A.) 246 F. 768, 770, the 
policy stipulated it should “be void * * * if the hazard be increased by any 
means within the control or knowledge of the insured.” The proof did not show that 
the insured, the lessor, had knowledge of the alleged increased risk, and a recovery 
allowed by the District Court was sustained; the court remarking: “A matter 
beyond one’s knowledge is rarely within his control.” The District Judge (240 
F. 811, 814) used much the same language, saying: “To control the matter it 
would seem to be necessary that Thrower should have had some knowledge of 
what was being done in this building. It does not seem to me that an owner can 
be held to the duty of controlling that of which he does not know.” Other cases 
indicating that under similar stipulations there is no forfeiture of the insurance 
unless the increased hazard is proven to be within the knowledge and control of 
the insured are East Texas Fire Ins. Co. v. Kempner, 12 Tex. Civ. App. 533, 34 
S. W. 393; Northern Assur. Co. of London v. Crawford, 24 Tex. Civ. App. 574, 
59 S. W. 916; National Union Fire Ins. Co. v. Richards (Tex. Civ. App.) 290 
S. W. 912; Waggonick v. Westchester Fire Ins. Co., 34 Ill. App. 629, where the 
words were “within the knowledge of the assured”; Nebraska & I. Ins. Co. v. 
Christiensen, 29 Neb. 572, 45 N. W. 924, 26 Am. St. Rep. 407; London and Western 
Trust Co. v. Canada Fire Ins. Co., 13 Ont. L. Rep. 540. A condition as near like 
the one before us as two cases can well be is Bitonti v. Nat. Likerty Ins. Co. of 
America, 96 Pa. Super. Ct. 521. The policy provided that the insurer was not 
liable for damages occurring to the property if “the hazard was increased by any 
means within the control of the insured.” The tenant of the insured installed a 
still without the knowledge of the insured. A recovery was affirmed. Central Ab- 
batoir Co. v. London & Scottish Assur. Corp., 91 Pa. Super. Ct. 327. Had the in- 
surer intended to forfeit the policy regardless of whose acts increased the fire 
hazard, we would expect the stipulation to read: This policy shall be void if the 
risk is increased by any means whatever within the control of the occupant. 

We are of the opinion that as the pleadings stood it was necessary for de- 
fendant, in order to claim a forfeiture of the insurance, to prove that the insured 
had knowledge of the use of the barn for a distillery. If he had had, then its ex- 
istence there could be said to be within his control. No lessee could claim the 
right to carry on an illegal business on the premises leased or to use any building 
thereon so as to increase the fire hazard. But on this issue evidence was excluded, 
and the court held as a matter of law that plaintiff had to bear the consequences 
of whatever the tenant or the persons occupying the farm did, even though he 
had no notice or knowledge thereof and hence not within his control. 


Defendant is not entitled to judgment non obstante, but is entitled to a new 
trial. 





JOHNSTONE et ux. v. HOME INS. CO. OF NEW YORK. No. 21376. 
St. Louis Court of Appeals. Missouri. Feb. 3, 1931. 
Rehearing Denied Feb. 17, 1931. 

34 Southwestern Reporter (2d) 1029. 

1. INSURANCE. 

Compliance with provisons of fire policy in respect to appraisal in event of 
dispute as to damage held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 
2. INSURANCE. 

Provision of fire policy for appraisal in case of disagreement as to amount 
of loss as condition precedent to right of action is enforceable. 
(For other cases, see Insurance, Dec. Dig. § 612[3].) 
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3. INSURANCE. : 

Provision in fire policy providing for appraisal in case of disagreement as 
to amount of loss is susceptible of waiver. 

(For other cases, see Insurance, Dec. Dig. § 576[1].) 

5. INSURANCE. ; : 

Insurer, having by its conduct waived provision of fire policy requiring ap- 
praisal, could not thereafter insist on observance as condition precedent to action 
on policy. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 

6. INSURANCE. ; 

Evidence as to actual cost of repairs is competent, in action on fire policy, 
as throwing some light on question of value after fire. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

7. INSURANCE. 

Actual cost of repairs is not measure of value as respects recovery on fire 
policy (Rev. St. 1929, § 5821). 

(For other cases, see Insurance, Dec. Dig. § 502.) 

10. INSURANCE. 

Estimates of contractors secured by insured and furnished to insurer as ba- 

sis for settlement under fire policy held properly admitted. ; 
Evidence showed that estimates were secured pursuant to suggestion 

of insurer’s agent and turned over to adjuster, and were introduced as 

proof of what insured had presented to insurer in accordance with lat- 

ter’s request, being as such the best and only proper evidence of what 
insured did actually present to insurer in pursuance of request or sug- 
gestion. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

11. INSURANCE. ° ° 

Owner contracting for restoration of building, including remodeling, was 
erroneously permitted, in action on fire policy, to apportion costs. 

(For other cases, see Insurance, Dec. Dig. § 661. ) 

12. INSURANCE. ‘ 

Evidence of contractor keeping separate account of cost of material made 
necessary by fire damage was competent as element in determining value after 
fire, in suit on fire policy. 

_ _ The contract for restoration of building was for a lump sum, and 

included some items of damage which were not due to fire, but for re- 

modeling of building. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

13. INSURANCE. 

_Itemized statements of necessary repairs were admissible in action on fire 
policy as proof of facts presented to insurer in support of contention made con- 
cerning estimate. 

_ An estimate was made by. contractor for insurer in order to deter- 
mine settlement and insured objecting to estimate called attention to cer- 
tain omissions and later prepared and furnished statements itemizing 
omissions in support of contention that estimate of contractor was too 
low, which statements were admissible, not as proof of repairs neces- 
sary to be made, but as proofs of facts presented in support of con- 
tention respecting estimate. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

Appeal from Circuit Court, St. Louis County; Amandus Brackman, Judge. 

“Not to be officially published.” 

Action by Robert L. Johnstone and wife against the Home Insurance Com- 
pany of New York. Judgment for plaintiffs, and defendant appeals. 

Reversed and remanded. 


Harry C. Willson and J. H. Cunningham, Jr., both of St. Louis, for appel- 
lant. 
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Davis & Brownback, of St. Louis, for respondents. 

Haw, P. J. 

This is an action upon a fire insurance policy. The plaintiffs were the own- 
ers and occupied a one and one-half story frame house of eight rooms, includ- 
ing the back porch, bath, and basement, heated by furnace, at 1407 North Hanley 
road, in University City, St. Louis county, claimed by plaintiffs to be worth 
9,000 at the time of its partial destruction by fire on September 27, 1928. 

There were two policies of insurance issued by defendant upon the house, 
one for $3,500 and the other for $4,000. This suit is upon the former policy. 

The petition is in the usual form in such cases, alleges plaintiffs’ ownership 
of the premises, the issuance of the two policies, damage and partial destruction 
of the premises by the fire, resulting in a loss of $4,260.66, that plaintiffs have 
complied with all the provisions of the policy, and pray for the recovery of 
the pro rata part of the damages, which are alleged as $1,988.30, for which 
judgment was prayed, together with an attorney’s fee and 10 per cent. on the 
judgment for vexatious refusal to pay. 

The answer was a general denial and a plea that plaintiffs were not entitled 
to maintain the suit because of the provisions of the policy that, in the event of 
a dispute between the parties as to the amount of damages suffered, an appraisal 
should be had; that a dispute did arise, and defendant demanded that the loss 
and damage be ascertained by appraisers, as provided in the policy, and named 
its appraiser, but plaintiffs refused to name an appraiser, and therefore failed to 
comply with such provision of the policy; that the policy provided that no suit 
should be maintainable until after a compliance by the insured with all of the 
conditions of the policy. 

The reply, after a special denial, pleaded a refusal by defendant to an ap- 


praisal and thereby that it waived the provisions pf the policy concerning an 
appraisal. 


The evidence disclosed, generally, that as a result of the fire all of the rooms 
were damaged. The front door was burned, the ceiling of a new front porch 
wds burned or scorched, the new side walls of an extended bedroom had burned, 
and practically the whole floor of the reception hall, about half of the living 
room, the doors leading from the reception hall to plaintiffs’ bedroom, and a 
center hall leading upstairs and to the bathroom were burned. The sliding door 
was burned, and the fire went up through the partition into the ceiling rafters 
of the first floor and into the rafters of a new roof that had been put on, and 
other damage was done. 

One of the defendant’s contentions is that the court erred in refusing to 


give the instruction in the nature of a demurrer to the evidence, requested by it 
at the close of the whole case. 


This contention is based upon two grounds; the first being the alleged fail- 
ure of the plaintiffs to comply with the provisions of the policy having reference 
to an appraisal in the event of a dispute as to the amount of damages suffered. 
The policy, as to the liability of the defendant, contains the following provisions: 

“This company shall not be liable beyond the actual cash value of the prop- 
erty at the time any loss or damage occurs, and the loss or damage shall be as- 
certained or estimated according to such actual cash value, with proper de- 
duction for depreciation, however caused, and shall in no event exceed what it 
would then cost the insured to repair or replace the same with material of like 
kind and quality; said ascertainment or estimate shall be made by the insured 
and this company, or, if they differ, then by appraisers, as hereinafter provided; 
and, the amount of loss or damage having been thus determined, the sum for 
which this company is liable pursuant to this policy shall be payable sixty days 
after due notice, ascertainment, estimate and satisfactory proof of the loss have 
been received by this company in accordance with the terms of this policy. * * * 

“In the event of disagreement as to the amount of loss the same shall, as 
above provided, be ascertained by two competent and disinterested appraisers, 
the insured and this company each selecting one, and the two so chosen shall 
first select a competent and disinterested umpire; the appraisers together shall 
then estimate and appraise the loss, stating separately sound value and damage, 
and, failing to agree, shall submit their differences to the umpire; and the 
award in writing of any two shall determine the amount of such loss; the par- 
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ties thereto shall pay the appraiser respectively selected by them and shall bear 
equally the expenses of the appraisal and umpire. 

“This company shall not be held to have waived any provision or condition 
of this policy or any forfeiture thereof by any requirement, act or proceeding 
on its part relating to the appraisal or to any examination herein provided for; 
and the loss shall not become payable until sixty days after the notice, ascertain- 
ment, estimate and satisfactory proof of the loss herein required have been re- 
ceived by this company, including an award by appraisers when appraisal has 
been required. * * * 


“No suit or action on this policy, for the recovery of any claim, shall be 
sustainable in any court of law or equity until after full compliance by the 
insured with all the foregoing requirements.” 


[1] The pertinent evidence for plaintiffs on this question is: Mr. Johnstone 
testified that W. P. Morgan was the agent of the defendant at Clayton, Mis- 
souri; that Mr. Johnstone received at his office a telephone call concerning the 
fire at his home and immediately proceeded there and found that the fire had 
been extinguished and the firemen were just preparing to clean up the débris; 
that while he was there Mr. Morgan appeared and told Mr. Johnstone he would 
be bothered with a lot of public adjusters, but to keep away from them, that 
they would charge him 10 per cent. to make an adjustment on the loss, and that 
Mr. Morgan would take care of it himself, that the insurance company would 
take care of all the fire loss and rebuild the house just the same as it was before 
the fire, that Mr. Johnstone would not have anything to worry about; that Mr. 
Martin, an adjuster for the defendant, came out that afternoon and suggested 
that a contractor be procured to find out how much it would cost to put the 
house back in shape; Mr. Morgan suggested the Jones boys, and asked Mr. John- 
stone whether that was all right, and, upon the latter answering in the affirm- 
ative, Mr. Morgan turned to Mr. Martin and told him he would get the Jones 
boys, that they were neighbors who had known them for years; the next after- 
noon Mr. Martin suggested that Mr. Johnstone had better get some other con- 
tractors to figure on the house, that “we won’t have just a one-sided view of 
it’; that Mr. Johnstone then called up a Mr. Struckhoff and his wife called up 
a Mr. Dudeck; that a few days following the fire he asked Mr. Morgan whether 
he had received the bid of] the Jones: boys, and he answered in the negative; 
that about a week after the fire he asked Mr. Morgan if he had the bid of the 
Tones boys, and he replied that he had; that Mr. Johnstone asked Mr. Morgan 
how much they had bid on the work, and Mr. Morgan told him to get bids from 
the contractors and turn them in to the insurance company and he would turn 
in his bid from the Jones boys to the insurance company; that when Mr. John- 
stone received the bids from Struckhoff and Dudeck, he took them to Mr. Mar- 
tin in the office at the Western Adjustment Bureau, and the latter then called 
Mr. Morgan concerning the bid of the Jones boys, which Mr. Martin understood 
over the telephone to be about $3,300; that Mr. Martin informed him the bids 
ran considerably higher than he estimated when he was out there, and informed 
Mr. Johnstone that he was having their own contractor, a Mr. Humphries, 
make a bid; that Mr. Humphries was called and told where to go and what to 
do, and Mr. Humphries was handed the bids of Messrs. Struckhoff and Dudeck; 
that on the following Wednesday morning he saw Mr. Martin again, was told 
that the latter had Mr. Humphries’ bid which was about $2,100; that Mr. John- 
stone examined Mr. Humphries’ bid and called attention to what he conceived 
to be discrepancies in material, which it is unnecessary to recite; that he asked 
Mr. Martin to go out with him and check over the items in the Humphries’ bid, 
and Mr. Martin replied “he would not go out with me because they employed 
Humphries to do that. I said: ‘Well, what are you going to do? The dis- 
crepancies are so glaring, the matter certainly ought to be looked into.’ He said. 
‘Well, we will guarantee that Humphries will do the job for that amount of 
money. I said, ‘Well’—dh, he said, ‘We will guarantee Humphries will do it 
for that amount of money; we will settle on that basis.’ I said: ‘Mr. Martin, 
IT can’t settle on that basis. There isn’t enough material in there.” He said: 
‘Well, we have had Humphries on these jobs before. We know what he can 
do. We will settle on that basis.’ I said: ‘Mr. Martin, I don’t see where I can 
settle with you on that basis. Your policy says in there you can settle with the 
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policyholder or you can replace.’ I said: ‘you go ahead and fire Humphries 
or anybody else you want and let them go ahead and do it; you settle on that 
basis. Hire Humphries to do it. I don’t want to hire a contractor. I would 
rather get out of that work.’ He said: ‘No. We don’t do that. We generally 
settle with the policyholder and let him hire his own contractor.’ JF said: ‘My 
contractors all say it is going to cost around twenty-eight or twenty-uine hun- 
dred. You say your contractor says it is going to cost about twenty-one hun- 
dred.’ He said, ‘I can’t settle with your contractors.’ I said: “The Jomes boys’ 
bid is a thousand dollars more than your contractor. There are three against 
one. How can I possibly think one is right and the other three wrong, when I 
know I have checked the materials there and they are more than Mr. Hum- 
phries has in there?’ He said, ‘That is the basis we will settle on.” I said: 
‘We can’t settle on that basis.’ He said, ‘There is only one other thing to do, 
that is to have an appraisement.’ I said, ‘What is that?’ He said, ‘You hire a 
contractor to figure on the job and I will hire one, and if they can’t agree we 
will hire an umpire.’ I said, ‘What is that going to cost?? He said, ‘That will 
cost $25.00 apiece.’ I said, ‘All right, if we have to do that, let’s do it’ He 
said, ‘Well, it won’t make any difference anyway. We have been on these things 
sO many time we know an appraisement don’t mean anything; come right back 
to the same figure. We will settle with you on this basis. You go ahead and 
have your house fixed up. You are anxious to get back in there” I said: ‘AH 
right, but I don’t want to lose a thousand dollars on it because I had a fire. I 
have been paying for protection and I don’t see why I shouldn’t have it. I don’t 
see why I should settle on twenty-one hundred when the other three contractors 
send in bids of thirty-three hundred.’ He said, ‘That is the basis we will settle 
on; that’s all;’” that subsequently he had some negotiations with the state agent 
of defendant, who advised him plaintiffs would be better off in the end by dis- 
charging the adjusting company and coming over and settling with them. 

He further testified that on October 13, 1928, he engaged the services of an 


adjustment bureau; that on October 24, 1928, he received from the agents of 
defendant blank proofs of loss. 


Mr. Ecoff of the adjustment bureau, engaged by plaintiffs, testified on this 
subject that, after he and Mr. Johnstone checked the bid of defendant’s con- 
tractor, Humphries, he went to Mr. Martin, and called the latter’s attention to 
the omitted items in that bid and asked Mr. Martin to go out and check them 
over; that Mr. Martin refused to do this and said he would stand on the Hum- 
phries bid, whereupon witness suggested that, since they could not agree, the 
only thing to do was to appraise the loss, and Mr. Martin replied, “Nothing 
doing”; that he called attention of the manager of defendant’s adjustment bu- 
reau to the fact that plaintiffs refused to accept the amount of the Humphries 
bid, but that an appraisal had been demanded and that Mr. Martin refused to 
appraise it; that written demand for appraisement, naming appraiser for plain- 
tiffs, was sent to defendant, which was received by the latter on October 26, 
1928: that proofs of loss were executed by plaintiffs on October 27, 1928, and 
furnished defendant; that he did not on behalf of plaintiffs name an appraiser 
after the execution of the proofs of loss; that after an interview with the state 
agent of defendant he took Mr. Johnstone to the office of the attorney for plain- 
tiffs. 

Defendant’s witness Martin denied that he had at any time refused to agree 
to an appraisal. 

It is true that the adjuster of plaintiffs did, on October 24, 1928, write a 
letter to defendant’s adjuster demanding an appraisal and designating an ap- 
praiser to act for them, but defendant, instead of complying with the demand, 
wrote plaintiffs’ adjusters on October 25, 1928, that plaintiffs had been furnished 
with blank forms of proof of loss, which had not been returned, and that upon 
receipt thereof in complete form, “if company cannot agree that the amount 
claimed therein is correct,’ they would submit for appraisal. This repiy was 
not an acceptance of the proposal for appraisal. While the plaintiffs thus af- 
forded the defendant an opportunity to recede from its former position, if it 
desired, the defendant did not avail itself thereof; thus leaving the situation 
just as it was before. The agent of the company was on the ground soon after 
the fire broke out and knew of the loss, and both he and defendant’s adjuster 
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knew what was claimed to be the amount of the loss, and had definitely de- 
ao to pay even the amount which one of its contractors had estimated as 
the loss. 

_ There was therefore a conflict in the testimony on this point, and the ques- 
tion was properly submitted to the jury for its determination. Okey v. State 
Ins. Co., 29 Mo. App. loc. cit. 111; Porter v. Ins. Co., 62 Mo. App. loc. cit. 530. 
[2, 3] A provision in a policy of fire insurance providing for an appraisal, 
in case of disagreement as to the amount of a loss, as a condition precedent to 
a right of action is an enforceable and valid provision (Security Printing Co. 
v. Conn. F. Ins. Co., 209 Mo. App. loc. cit. 438, 240 S. W. 263), but there is no 
doubt that provisions of this character in an insurance contract are as suscep- 
tible of waiver as are provisions in any other sort of contract, and, if waived, 
they are no longer a bar to the bringing of an action upon the contract (Hooker 
v. Ins. Co., 69 Mo. App. loc. cit. 144; Vining v. Franklin Fire Ins. Co., 89 Mo. 
App. loc. cit. 324; Ball v. Ins. Co., 129 Mo. App. loc. cit. 44, 107 S. W. 1097; 
Carp v. Queen Ins. Co., 104 Mo. App. loc. cit. 517, 79 S. W. 757). 

_ But defendant says, that it was willing to have an appraisal, but first de- 
sired to have the sworn proofs of loss wherein it would be advised for the first 
time_as to the amount of the loss which plaintiffs were claiming to be due. 

Plaintiffs, within a few days after the fire, at the suggestion of defendant, 

procured estimates of damages from two contractors; one of them estimated it 
would cost $3,949.40 and the other $3,800.33 to restore the dwelling. Defendant 
itself procured two estimates, one of which was $3,300 and the other approx- 
imately $2,100. So that it is idle for the defendant to say it was waiting for 
sworn proofs to be advised for the first time the amount of loss claimed. 
: [4] The fact is, according to Mr. Johnstone, and upon the demurrer we must 
accept plaintiff’s evidence as true [Truitt v. Rothschild-Greenfield Co. (Mo. 
App.) 32 §.W.(2d) 770, and cases cited], when he consulted defendant’s adjuster, 
the latter told him that $2,100 was the basis on which they would settle, and 
subsequently the adjuster for plaintiffs, when he suggested an appraisal, was 
told that there was “nothing doing.” 

[5] Defendant by its conduct having waived the provision of the contract 
for an appraisal, the defendant could not thereafter insist upon the observance 
of that provision as a condition precedent to the bringing of an action on the 
policy, because, as stated in the case of Okey v. State Ins. Co., 29 Mo. App. 
loc. cit. 114, “if, as a matter of law and fact, the company had then waived the 
right to invoke the condition it was gone forever. A right of this character 
once waived can never be revived without the consent of the other party.” 
Porter v. German-American Ins. Co., 62 Mo. App. loc. cit. 530; People’s State 
Savings Bank v. Railroad, 192 Mo. App. loc. cit. 631, 178 S. W. 292. 

Defendant’s next insistence is that its demurrer to the evidence should 
have been sustained, for the reason that plaintiffs offered no competent evi- 
dence on the question of the amount of damages suffered by plaintiffs. 

Our statute (section 6231, Revised Statutes of Missouri 1919, section 5821, 
Revised Statutes Missouri 1929) provides: “Whenever there is a partial de- 
struction or damage to property covered by insurance, it shall be the duty of 
the party writing the policies to pay the assured a sum of money equal to the 
damage done to the property, or repair the same to the extent of such damage, 
not exceeding the amount written in the policy, so that said property shall be 
in as good condition as before the fire, at the option of the insured.” 

Under this statute our courts hold, as it is stated in the case of Tinsley 
vy. AStna Ins. Co., 199 Mo. App. 693, 205 S. W. 78, loc. cit. 81, that “the damage 
done to the property is properly ascertainable by proof of the reasonable value 
of the property immediately prior to the fire and the reasonable value thereof 
immediately after the fire” (citing cases). Security Printing Co. v. Connecticut 
Fire Ins. Co., 209 Mo. App. 422, 240 S. W. 263, loc. cit. 271. 


The record discloses that, as to the value of the property before the fire, 
the attorney for defendant stated at the trial that the value of the property is 
taken at the time of the insurance as $7,500 and the proofs of loss indicated a 
value of $9,000, but the record is silent as to its value immediately after the 
fire. The plaintiffs urge, however, that this defect in the proof is supplied, in 
that the record does not show that “practically all of the central portion of the 
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first floor was absolutely gutted and destroyed by the fire, that the fire reached 
the attic and scorched and burned some of the rafters of the roof and that every 
one of the eight rooms was damaged”; that therefore the jury had the right 
to infer that there was a damage of more than 50 per cent., and thus there was 
supplied the evidence of the depreciated value of the property after the fire. 

Even if the value of the property immediately after fire could thus be as- 
certained, there is no basis in the record for such a conclusion. It is true that 
the damage done was substantially as stated in the fore part of this opinion, 
but it is impossible from such statement to determine what percentage of the 
entire building was destroyed, and no witness attempted to express an opinion 
on that subject. 

(6, 7] The plaintiffs did introduce evidence as to the actual cost of the re- 
pairs, which was proper, as throwing some light on the question of value after 
the fire, but that is not the measure of the value. Scism v. Home Ins. Co. 
(Mo. App.) 224 S. W. 48, loc. cit. 49; McGrath v. Construction Co., 183 Mo. 
App. 526, 167 S. W. 1086. 

[8] Plaintiffs insist, however, that, since both parties introduced evidence 
on the question of the necessary cost of restoring the property to its previous 
condition, therefore the trial was had on the theory that such evidence was 
the proper basis for ascertaining the value after the fire. As we have already 
stated, evidence of the cost of repair is a proper element to be considered, but 
it is not conclusive of the value of the property after the loss. Branigan v. 
Jefferson Mutual F. Ins. Co., 102 Mo. App. loc. cit. 75, 76 S. W. 643; Rosen 
v. Kroger Gro. & B. Co. (Mo. App.) 5 S.W.(2d) 649, loc. cit. 652; Scism v. 
Home Ins. Co. (Mo. App.) 224. S. W. 48, loc. cit. 49. 

In the case last cited (Scism v. Ins. Co.) the court says: “The plaintiff con- 
tends that both parties tried this case in the circuit court on the theory that the 
cost of repairing and restoring the building to its former condition is the cor- 
rect measure of damages, and that, having done so, the defendant cannot now 
change such theory and complain of the instruction. This principle of law is 
correct, when properly applied. Krebs v. Construction Co., 144 Mo. App. 649, 
654, 129 S. W. 425: Morrison v. Roehl, 215 Mo. 545, 114 S. W. 981; Farmers’ 
Bank v. Zook, 133 Mo. App. 603, 113 S. W. 678. To make this rule applicable, 
however, it must clearly appear that the complaining party did adopt, and in- 
vited the court to adopt, such wrong theory. Plaintiff’s argument here is that 
defendant’s witnesses, as well as his own, testified as to the cost of repairing 
the damages. The different views as to what should be included in ‘repairing 
the damages’ is shown when one of the defendant’s witnesses testified that 
plaintiff ‘claimed that the roof was ruined, and wanted a new roof,’ while this 
witness only estimated the cost of repairing or replacing the damaged parts. 
Besides, as we have said, the admissibility of evidence is not determined by 
whether it strictly conforms to the measure of damages, but whether it ‘throws 
light’ on that question. Thus in Shoe Co. v. Assur. Co., supra, 277 Mo. 416, 210 
S. W. 37, the court held that the price for which damaged property was sold 
was admissible as evidence, since it threw some light on the question of the 
value after the fire—one of the elements entering into the measure of damages; 
but no one would contend that, because defendant introduced such evidence, he 
thereby invited and would be bound by an instruction that such sale price fixed 
the value of the damaged property. So in the present case it was properly 
shown in evidence that this barn had been built less than a year before being 
struck by lightning, and cost about $1,800; but the cost price, while properly in 
evidence, is not the measure of the value. The defendant’s failure to object 
to evidence showing the cost of repairing the barn in a certain way and to 
a certain extent, or itself introducing evidence, does not prevent defendant 
from insisting on the damages being ascertained according to the correct measure.” 

There was nothing that the defendant did to preclude it from insisting 
here that plaintiff's failed to make proper proof on this question. 

[9] The defendant also insists that the court erred in admitting in evidence, 
over its objection, the proofs of loss, for all purposes. To the proofs of loss 
was attached an estimate or statement of loss, signed by three contractors. When 
the proofs were offered, defendant objected to this attached statement, but 
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offered to admit that plaintiffs made proofs of loss, “showing those things called 
for in the contract, and further showing that the actual cash value of the prop- 
erty insured at the time of the fire—or claiming that the actual cash value was 
$9,000; claiming that the loss and damage occasioned by the fire was $4,260.66, 
and claiming under the particular policy in suit here $1,988.30,” and that the de- 
fendant received such proofs of loss. 

Notwithstanding this offer, plaintiffs insisted upon offering the entire docu- 
ment, including the attached statement, and the court sustained their conten- 
tion. This was error. 

In 14 R. C. L. p. 1442, § 605, it is stated that “the general rule is that the 
insured can introduce such proofs merely for the purpose of showing a com- 
pliance with the policy, and not as evidence of the facts therein stated” (citing 
cases). The authorities in this state sustain that rule. Newmark vy .Liverpool 
& L. F. & L. Ins. Co., 30 Mo. loc. cit. 164, 77 Am. Dec. 608; Browne v. Clay 
F. & M. Co., 68 Mo. loc. cit 138; Baile v St. Joseph F. & M. Ins. Co., 73 Mo. 
loc. cit. 388; Summers v. Home Ins. Co., 53 Mo App. loc. cit. 524; Tiller v. 
Farmers’ Mut. F. Ins. Co., 220 Mo. App. loc. cit. 1345, 296 S. W. 464, loc. cit. 
466; Bowman vy. Anderson, 268 Mo. loc. cit. 27, 186 S W. 1012, loc. cit. 1017. 

[10] Defendant also urges that the trial court erred in admitting in evi- 
dence Plaintiff’s Exhibits D and E, being the estimates of the two contractors 
secured by plaintiffs and which were furnished to defendant as a basis for a 
settlement of the loss. 

As heretofore stated, the adjuster of the defendant suggested to plaintiff 
Mr. Johnstone to procure -contractors to figure on the house “that we won’t 
have a one-sided view of it”; the agent of the company having already agreed 
he would get the Jones boys to make an estimate. The evidence showed that, 
pursuant to the suggestion of defendant’s agent, these bids when received were 
turned over to defendant’s adjuster, and in turn he placed them in the hands of 
a Mr. Humphries, whom the defendant engaged to figure on the work. 

There is a clear distinction in the facts here from those in cases relied on 
by defendant of Byrne Newspaper Corp., 195 Mo. App. 265, 190 S. W. 933, 934; 
Security Printing Co. v. Conn. Fire Ins. Co., 209 Mo. App. loc. cit. 448, 240 S. 
W. 263; Thomure v. St. L. & S. F. R. R. Co., 191 Mo. App. 642, 177 S. W. 708; 
and Curry v. Lackey, 35 Mo. loc. cit. 394. 

In those cases prepared statements were introduced as evidence of the facts 
recited therein or to corroborate some statement of a witness. Here the state- 
ments were introduced as proof of what plaintiffs had presented to the defendant 
in accordance with the latter’s request, and such exhibits, therefore, were the 
best and only proper evidence of what the plaintiffs did actually present to the 
defendant in pursuance of such request or suggestion. The court did not err 
in admitting the exhibits in evidence. 

[11] Defendant asserts error in permitting plaintiff Johnstone and witness 
Dudeck to testify as to what portion of the contract with R. F. Dudeck for 
restoration of the building covered repairs due to the fire. The record dis- 
closes that the contract with Dudeck, dated November 15, 1928, was for a 
lump sum of $4,975, and which included some items of damage not included in 
Dudeck’s original estimate and also included changes that were not due to the 
nre. 

We think the court erred in permitting witness Johnstone to testify what 
portion of that contract was attributable to loss occasioned by the fire. It 
was permissible to. permit plaintiff Johnstone to state what remodeling was 
included in the contract, but improper to permit him to apportion the cost there- 
of. 

[12] On the other hand, the contractor Dudeck, who did the work of re- 
storing the building, kept a separate account of the cost of material used and 
labor expense made necessary by the fire damage, and therefore his evidence 
was competent, not to fix the value of the building after the fire, but as an 
element in determining such value as heretofore stated. 

Defendant also urges that the court erred in permitting plaintiff, Mr. John- 
stone, and plaintiff’s witness, Mr. Ecoff, to testify as to shortages appearing 
in the estimate furnished by defendant’s contractor Humphries, and in admitting in 
evidence itemized statements prepared by the witnesses. 
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[13] We have no doubt that in general the defendant is correct in the latter 
assertion, and that the statements, as such, would be inadmissible. Here, how- 
ever, it is contended by plaintiffs that these statements were prepared and fur- 
nished to the defendant in support of the contention that the estimate of 
Humphries was too low by reason of the fact, as plaintiffs claimed, of the omis- 
sion of certain items in his estimate. The defendant declined to have these 
alleged omissions checked, but stated it would stand on the Humphries esti- 
mate as a basis of settlement, and therefore, if that estimate did omit essential 
items, the defendant’s refusal to check it would be some evidence of vexatious 
delay. The importance of these statements is in the fact that plaintiffs did not 
take the arbitrary stand that the estimate was too low, but they endeavored, 
item by item, to demonstrate that the contractor’s estimate omitted things that 
were necessary to restore the building to its former condition. The statements 
were admissible, therefore, not as proof of the repairs necessary to be made, 
but as proofs of the facts presented to the defendant in support of the conten- 
tion plaintiffs made to it concerning the Humphries estimate. So on this theory 
the court was correct in its ruling. 

As to the contention that both Johnstone and Ecoff were not qualified as 
experts and therefore not competent to testify concerning this subject, we have 
but to say that the testimony elicited from them was not opinion evidence, but 
was testimony concerning facts claimed to exist of a. character easily ascer- 
tainable by any person of ordinary ability. The question is not one as to their 
competency to testify, but rather of the weight to be given to their testimony. 
Sluder v. Transit Co., 189 Mo. loc. cit. 144, 88 S. W. 648,5 L. R. A. (N. S.) 186; 
Osborne v. Wells (Mo. App.) 211 S. W. 887; loc. cit. 892. 

There are many other questions presented, but most of them are disposed 
of by what we have already stated, or they are such as will probably not arise 
on a retrial, or they have become unimportant in the view we have taken of 
the case. 

It results that the judgment must be reversed, and the cause remanded to 
the circuit court. It is so ordered. 

Becker and Nipper, JJ., concur. 


STYLES v. BYRNE. No. 6687. 
Supreme Court of Montana. Feb. 28, 1931. 


296 Pacific Reporter 577. 
1. INSURANCE. 


Beneficiaries of fraternal insurance policy were determinable according to laws 
in force in state wherein policy issued at time thereof. 

(For other cases, see Insurance, Dec. Dig. § 712.) 

2. INSURANCE. 

Insurance contract not providing for change in law must be construed with 
reference to law existing at time of execution. 

(For other cases, see Insurance, Dec. Dig. § 726.) 

5. INSURANCE. 

Sister-in-law of insured, in absence of state law restricting beneficiaries, was 
entitled to be designated as beneficiary in accordance with provisions of by-laws 
of fraternal association (Mills’ Ann. St. Colo. § 2201 et seq.). 

Mills’ Ann. St. Colo. § 2201 et seq., in effect at time fraternal insur- 
ance policy issued in such state, contained no provision limiting beneficiaries 

in insurance certificate issued by such a society, and constitution of society 

at all times during existence of insurance authorized payment of death 

benefits to sister-in-law in addition to other named relatives therein. 

(For other cases, see Insurance, Dec. Dig. § 771.) 

6. INSURANCE. 

Question as to whether required relationship of beneficiary to insured existed 
at time of designation could be raised only by insurer, 

(For other cases, see Insurance, Dec. Dig. § 769.) 
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7. INSURANCE. 

Insurer by interpleading claimants and paying insurance money into court 
waived right to contest claim on ground required relationship of beneficiary to 
insured did not exist. 

(For other cases, see Insurance, Dec. Dig. § 769.) 

8. INSURANCE. 

Eligibility of beneficiary controlled solely by constitution or by-laws of society 
can be questioned only by society. 

(For other cases, see Insurance, Dec. Dig. § 771.) 

Appeal from District Court, Silver Bow County; Frank L. Riley, Judge. 

Action by Esther Styles against the Woodmen of the World, wherein de- 
fendant requested by interpleader that Margaret Byrne be substituted as de- 
fendant. Judgment for plaintiff, and interpleaded defendant appeals. 

Reversed, and remanded with directions. 

W. N. Waugh, Wm. B. Frame, and John A. Shelton, all of Butte, for appellant. 

L. C. Myers and T. J. Davis, both of Butte, for respondent. 

GALEN, J. 

This action was instituted by Esther Styles, widow of James Styles, deceased, 
to recover from the Woodmen of the World, a Colorado corporation, upon a 
fraternal insurance policy for the sum of $1,000, dated June 23, 1911, upon the 
life of James Styles. The insurer appeared by interpleader, paid the money into 
court, and asked that Margaret Byrne, a claimant of the insurance, be substituted 
as defendant in the case. Margaret Byrne appeared by answer claiming right to 
be paid the insurance money as the designated beneficiary. Issue was joined by 
reply and the cause was regularly brought on for trial before the court without 
a jury, after the conclusion of which the court made its findings of fact and con- 
clusions of law in favor of the plaintiff, upon which judgment was duly entered 
“that the plaintiff do have judgment and decree against the defendant in the sum 
of One Thousand ($1,000.00) Dollars, together with costs, and that plaintiff, Esther 
Styles, is entitled to receive the $1,000 paid by the Woodmen of the World * * * 
into this court as the amount of said benefit certificate. 

The question presented for decision is whether the court was correct in find- 
ing against the right of Margaret Byrne to collect the insurance. 

1. It appears that on the 23d day of June, 1911, James Styles was issued an 
insurance certificate by the Woodmen of the World for the sum of $1,000, wherein 
his mother, Sarah Bulger, was named as the beneficiary. The laws of Colorado at 
that time in force and effect regulating insurance (chapter 67, Mills’ Ann. St.) 
were introduced in evidence, as will hereafter appear, ,and therefrom it appears 
that no provision limiting the beneficiaries in an insurance certificate issued by 
such a society was made. 

By the constitution of the corporation in force at all times during the exist- 
ence of such insurance, among other things it is provided: “A benefit certificate 
can only be made expressly payable to, and the payment of all death benefits shail 
be confined to some person or persons named, who sustain to the holder the re- 
lationship of either wife, child, adopted child, grand child, parent, parent by adop- 
tion, grand parent, brother, half-brother, sister, half-sister, nephew, niece, uncle, 
aunt, son-in-law, daughter-in-law, brother-in-law, sister-in-law, mother-in-law, 
father-in-law, stepfather, stepmother, step-child, first cousin or dependent,” etc. 
Section 3, article IX. And upon complying with certain conditions stated, an 
insured is privileged to rescind, vacate, and annul his designations of beneficiaries, 
and a beneficiary once designated may be changed at the pleasure of the insured 
without the consent or approval of such beneficiary, to a different beneficiary, and 
in case a benefit certificate becomes lost, the insured upon complying with certain 
requirements, upon waiving both for himself and the beneficiary therein named all 
rights arising or which might arise under the certificate so lost may have a new 
benefit certificate issued to him. Section 4, art. IX. 


On March 7, 1912, the insured having prior to that date married Mary Ann 
McCormick, designated her as his sole beneficiary of the insurance. Margaret 
Byrne is a sister of the insured’s wife, Mary Ann, and on February 25, 1925, he 
again had the beneficiary of his insurance changed to the name of “Margaret 
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Byrne, sister-in-law.” In the month of December, 1925, Mary Ann, the wife of 
the insured, died. On April 4, 1927, the insured married the plaintiff. They lived 
together for approximately two months,.and although separated were still hus 
band and wife when the insured died on July 23, 1928. There was no issue sur- 
viving the insured as a result of either marriage. After the last-mentioned mar- 
riage, the insured delivered his insurance certificate to his wife, Esther, and on 
April 12, 1927, the name of his beneficiary was again changed to the name of his 
wife Esther, the plaintiff herein, who retained possession of the certificate until 
his death. 

On or about June 6, 1927, more than a year prior to his death, the insured 
executed, in writing, an affidavit of loss of his insurance certificate, and requested 
that the beneficiary be again changed from Esther Styles to “Margaret Byrne, 
sister-in-law.” Pursuant to such request a new certificate was issued to Styles on 
June 6, 1927, in which “Margaret Byrne, sister-in-law,” is named as the bene- 
ficiary. 

The plaintiff's position which was apparently concurred in by the district court 
is that after the death of the insured’s first wife, Mary Ann, sister of the de- 
fendant Margaret Byrne, the latter no longer occupied the status of sister-in-law, 
so as to permit her to be subsequently named as a beneficiary of the insured, con- 
sequently that she may not recover; that she is not one of the class permitted to 
be named as a beneficiary of a fraternal insurance certificate; and that where an 
attempt to change the beneficiary of a life insurance policy has been unsuccessful, 
the prior beneficiary is entitled to the proceeds of the policy unimpaired by reason 
of the attempted change. 

In her answer, the defendant Margaret Byrne pleaded that prior to the 6th 
day of June, 1927, the date she was named as a beneficiary of the insurance cer- 
tificate, there was no law in force in Colorado which in any way controlled the 
designation of beneficiaries named in a benefit certificate of fraternal benefit soci- 
eties, and that therefore the provisions of the constitution of the order are alone 
controlling. By way of proof, Mills’ Annotated Statutes of Colorado was admitted 
in evidence, and upon reference to chapter 67 governing insurance, the allegation is 
found to be sustained as of the date of issuance of the original certificate. 

The Session Laws of 1911 of Colorado were also admitted in evidence, whereby, 
by section 6 of chapter 139, a restriction as to beneficiaries who may be named 
is confined “to wife, husband, relative by blood to the fourth degree, father-in-law, 
mother-in-law, son-in-law, daughter-in-law, stepfather, stepmother, stepchildren, 
children by legal adoption, or to a person or persons dependent upon the member.” 
This section is almost identical with our own statute upon the subject. Section 
6311, Rev. Codes 1921. But it appears that chapter 139 of the Session Laws of 
Colorado of 1911 was approved June 2, 1911, just 21 days before June 23, 1911, 
the date the original insurance policy on the life of James Styles was issued, and by 
section 342 of Mills’ Ann. St., article 5, § 19, of the Constitution of Colorado, it 
is provided that “no act of the general assembly shall take effect until ninety days 
after its passage unless * * * the general assembly shall, by vote of two- 
thirds of all members elected to each house, otherwise direct.” Thus it does not 
appear that chapter 139 of the Laws of Colorado was in effect at the time the 
original certificate of insurance was issued to James Styles; and the Montana 
statute (section 6311, Rev. Codes, 1921) became a Jaw on March 11, 1911, a little 
more than three months before the certificate was originally issued. If the laws 
of Montana, as they were at the time the insurance was originally issued, rather 
than of Colorado, are controlling, a “sister-in-law” is not within the class of per- 
sons enumerated entitled to be named as beneficiaries. However, if the laws of 
Colorado govern, then the only restriction existing when the original certificate was 
issued is contained in section 3 of article IX of the society above set forth, which 
enumerates, among others, who may not be designated as beneficiary, “sister-in- 
law.” 

[1] Counsel for Margaret Byrne contend, and we think correctly, that im 
determining who may become beneficiaries, we must look to the laws in force and 
effect in Colorado (in which state the society was incorporated) when the cer- 
tificate was issued. Rose v. Brotherhood, 80 Colo. 344, 251 P. 537, 52 A. L. R. 
381; Mund v. Rehaume, 51 Colo. 129, 117 P. 159, Ann. Cas..1913A, 1243; Voigt v. 
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Kersten, 164 Ill. 314, 45 N. E. 543; Supreme Council of Royal Arcanum v. Green, 
237 U. S. 531, 35 S. Ct. 724, 59 L. Ed. 1089, L. R. A. 1916A, 771; Modern Woodmen 
v. Mixer, 267 U. S. 544, 45 S. Ct. 389, 69 L. Ed. 783, 41 A: L. R. 1384; Johnson 
v. Grand Lodge A. O. U. W., 31 Utah, 45, 86 P. 494; 2 Cooley’s Briefs on Insur- 
ance (2d Ed.) p. 1301, et seq. 

The rule is that in deciding the rights of a member in respect to the designa- 
tion of a beneficiary, the law of the place of the contract under which the power 
is given will govern, for a contract, good at the place where made, is good every- 
where, unless the statutes or public policy of the state where the contract is 
sought to be enforced forbid, and the law of the situs of the power controls the 
execution of the power. “A contract of a corporation will often be enforced by 
comity when made in conformity with its charter, although it would, if made by 
a domestic corporation, have been against the statutes of the state where the 
action is brought.” Bacon on Life & Accident Insurance (4th Ed.) § 324. 

[2-5] By the terms of the contract as made, it is expressly subject “to all con- 
ditions named in the constitution of said association and by-laws of said camp 
now in effect or as the same or either of them may be hereafter amended, altered, 
added to or repealed.” No agreement as respects a change in the statutory law 
was made, and therefore the change in the law does not apply and the contract 
must be construed with reference to the law existing when it was executed. Mo- 
saic Templars of America v. Bean, 147 Ark. 24, 226 S. W. 525; Voigt v. Kersten, 
supra; 2 Cooley’s Briefs on Insurance (2d Ed.) p. 1301. Retroactive laws are not 
regarded with favor, and although they may in a given case be valid, they will 
always be given such construction as will circumscribe their operation within the 
narrowest possible limits consistent with the manifest intention indicated by the 
contract. Statutes are generally to be construed prospectively in their operation. 
Bacon on Life and Accident Insurance, § 187; Head Camp, Woodmen of the 
World v. Irish, 23 Colo. App. 85, 127 P. 918; 2 Cooley’s Briefs on Insurance (2d 
Ed.) p. 1301. Accordingly, in order not to interfere with the inviolability of the 
contract as made on June 23, 1911, it must be held that the defendant, Margaret 
Byrne, was eligible to be designated by the insured when the agreement was made, 
and subsequently, so long as the relation continued to exist. This conclusion is 
not at variance under the particular facts in this case from our decision in the 
case of Nitsche v. Security Benefit Association, 78 Mont. 532, 255 P. 1052. 

[6, 7] 2. The question whether the relation of “sister-in-law” in fact existed 
when the insured last made designation of Margaret Byrne (June 6, 1927) could 
be raised only by the insurer in consequence of violation of the provisions of its 
constitution and by-laws. Margaret Byrne made and filed proofs of death with 
the society claiming right to the insurance money as beneficiary. The plaintiff in- 
stituted this action against the society. The society interpleaded and paid the in- 
surance money into court, thus indicating a willingness to pay the insurance to 
Margaret Byrne, whether sister-in-law or not. By such indifference the society 
waived its rights to contest the claim of Margaret Byrne. 

The general rule is thus stated in 19 R. C. L., at page 1289, as follows: “Even 
though the designation of a beneficiary is invalid by reason of the fact that the 
person named does not possess the qualifications required by the rules and regula- 
tions of the order, it is generally held that no one but the society can take ad- 
vantage of the fact, as such regulations are intended solely for its own protection 
and not for the benefit of prospective beneficiaries. Where, however, a certificate 
is issued subject to a provision that if the designated beneficiary proves to be an 
unlawful one the benefit shall be payable to a certain specified individual, the 
latter may show that the designated beneficiary is ineligible, since the individual 
specified has a direct interest in the contract which he may enforce. Insofar as 
the qualifications of a beneficiary are prescribed merely by the rules and regula- 
tions of the order, the society has the power to waive them inasmuch as they are 
intended for its own protection and not that of those who are eligible for ap- 
pointment. Where in an action by the beneficiary named in a contract of a fraternal 
insurance association, the defendant appears, admits its liability, and pays the 
money into court, such act constitutes a waiver of objection to the beneficiary, 
and an intervening claimant is not entitled to object, defend or claim the benefit 
accrued under the contract on that ground. And where the fund is claimed by 
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two or more and the society files a bill of interpleader, it is generally held that 
the action of the society in doing so amounts to a waiver of any objection it has 
to the right of either party being designated as a beneficiary.” See long list of 
cases cited in support of this rule at page 1339 of volume 2, Cooley’s Briefs on 
Insurance (2d Ed.), and 45 C. J. 169. 

[8, 9] The universal rule is that where the eligibility of beneficiaries is con- 
trolled solely by the constitution or by-laws of the society rather than by a statute of 
the state, no one other than the socicty may question the eligibility of the mem- 
ber. This is not adverse to our holding in the Nitsche Case, as there the statute 
in effect when the certificate was issued prescribed who could be designated as a 
beneficiary, and of course when the policy became operative upon the death of the 
insured, if the beneficiary did not sustain the relationship of “husband,” by reason 
of divorce, he could not recover even though the society made no contest. A 
society may not waive existing statutory requirements governing its own conduct. 
19.R. C. L. p.. 1289. 

We therefore hold that whether or not Margaret Byrne was eligible to be 
named a beneficiary by reason of existing status as a “sister-in-law,” on June 6, 
1927, the time she was last designated as a beneficiary of the insurance, or on 
July 23, 1928, when the insured died, the society made waiver of its constitutional 
restrictions as to which the plaintiff could not be heard to complain in the absence 
of existing operative statute governing the rights of all parties. 

In order to protect the rights of litigants, this court has been most lenient 
in permitting the filing of typewritten tr: unscripts on appeal, and otherwise. In 
this case the original, as well as typewritten copies, of the record, are so dim and 
illegible as to make it very difficult to read. In view of our rules, we would be 
justified in dismissing the appeal. In the future, counsel must see that when type- 
written records are filed they are clear and legible—otherwise suffer the penalty 


of dismissal. We should not be required or expected to unnecessarily strain our 
eyes, and with such records be delayed in our work. 


The judgment is réversed, and the cause remanded to the district court of 
Silver Bow county with directions to enter judgment in favor of the defendant, 


Margaret Byrne, for the money impounded, and a personal judgment against plain- 
tiff for costs. 

Reversed and remanded. 

Callaway, C. J., and Ford, Angstman, and Matthews, JJ., concur. 

AMERICAN EAGLE FIRE INS. CO. v. GRANT BUILDING 
& LOAN ASS’N. 
Court of Chancery of New Jersey. March 24, 1931. 
154 Atlantic Reporter 112. 

INSURANCE. 


Mortgagee having been paid fire loss under standard mortgage clause holds 
mortgage security pro tanto in trust for insurer under latter’s right of subro- 
gation; mortgagee, if relinquishing security after receiving fire loss under fire 
policy, becomes liable to insurer for misappropriation of trust assets. 

Syllabus by the Court. 

A mortgagee, who has been paid a fire loss under a standard mort- 
sage clause in a policy, holds the mortgage security pro tanto in trust 
for the insurance company under its right of subrogation, and, if he re- 
linquishes the security, he is liable for misappropriation of trust assets. 
(For other cases, see Insurance, Dec. Dig. § 606[2].) 

Suit by the American Eagle Fire Insurance Company against the Grant 
Building & Loan Association. 

Decree in accordance with opinion. 

Arthur T. Vanderbilt, of Newark, for complainant. 

Kalisch & Kalisch, of Newark, for defendant. 

BacKEs, Vice Chancellor. 

The defendant held a $16,000 building and loan mortgage on the property 
of one Rosmondi. ‘The complainant, an insurance company, insured Rosmondi 
against loss by fire, primarily payable to the defendant as mortgagee; the pol- 
icies contained the standard mortgage clause. Rosmondi set fire to the build- 
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ing in 1925, and the fire insurance company, denying liability to him, paid the 
loss, $3,050.16, to the mortgagee; and, the insurance company claiming to be sub- 
rogated pro tanto to the mortgage security, the mortgagee assigned to it an un- 
divided interest in the mortgage to the extent of $3,050.16; the proportional in- 
terest on the mortgage debt accruing thereafter was to be paid over to the in- 
surance company as the mortgagee collected it. The assignment was not re- 
corded. The instrument is,, in effect, a declaration in writing of the insurance 
company’s rights by operation of law; the apparent outright assignment of an 
undivided interest being modified by the recitals which limited it to the right 
of subrogation; and that is admitted by the pleadings. At that time $15,020 was 
due on the mortgage, which was reduced by subsequent owners to $12,659.20, 
in installment payments, and on June 19, 1928, the balance was paid and the 
mortgage canceled. The complainant’s subrogated interest and right by as- 
signment was altogether ignored. The bill is for an accounting. 

Motion was made to dismiss the bill for want of jurisdiction, because of an 
adequate remedy at law, and was denied for the reason that the proceeds of 
the mortgage with which the defendant was charged, the amount whereof was 
unknown to the complainant, were held in trust. Monmouth County Fire Ins. 
Co. v. Hutchinson, 21 N. J. Eq. 107; Camden Fire Ins. Ass’n v. Prezioso, 93 N. 
J. Eq. 318, 116 A. 694. 

The defense set up in the answer is that the mortgagee used the insurance 
money to restore the fire damaged building, thereby re-establishing the mortgage 
security, and that, thus restored, the mortgaged premises were not sufficient se- 
curity for, and were not worth the amount of, the then mortgage debt, $15,020, 
plus $3,050.16, laid out in repairing the building, and hence the complainant suf- 
fered no injury by the surrender of the mortgage. The building was new at 
the time of the fire; it cost $20,000, and the land was worth $2,200, and in its 
proof of loss the defendant estimated the value of the insured premises at $22,- 
000; but we are not concerned with the value of the security as of that time. 
The question is, What was the worth of the security when the defendant sur- 
rendered the mortgage? The defendant says $16,860, and at the hearing its 
real estate expert testified that that was the fair market value of the mortgaged 
premises when the mortgage was surrendered in 1928 for $12,659.20. Over 
$4,000 of the security was relinquished; more than enough to pay the complainant’s 
claim of $3,050.16 and interest thereon, approximately $1,000. 

The defendant’s explanation is, as stated by counsel, that it did not understand 
that its outlay for restoring the building could be tacked on to the mortgage. 
Could it reasonably have supposed that the indemnity paid to it by the insurance 
company was to benefit the fire bug? The excuse is hard to believe, but, if true, 
the défendant’s gross ignorance of its rights and of its obligations to the complai- 
nant furnishes no justification. ‘Whatever may have been its notion of the law, 
the fact that the defendant had assigned a part of the mortgage and that, for a 
year before it gave up the mortgage, the complainant repeatedly demanded an ac- 
counting, must have excited some sense of responsibility to the complainant, and, 
whatever may have been its motive, the fact remains that the defendant willfully 
sacrificed the complainant’s security, and the suspicion will not down that it was 
not insensible of perpetrating a fraud on the complainant. The loss must fall on 
the defendant. It must account to the complainant. 

The cause was tried on the theory of misappropriation of trust securities. The 
bill will be amended accordingly. 


SUN INS. OFFICE et al. v. NEUMANN. No. 19462. 
Supreme Court of Oklahoma. Dec. 9, 1930. 
Rehearing Denied March 24, 1931. 

296 Pacific Reporter 966. 


1. INSURANCE. 
Iron-safe clause is satisfied if insurer is enabled to ascertain with reason- 
able certainty amount of loss. 
Syllabus by the Court. 
The iron-safe clause of a fire insurance policy covering a stock of 
goods requiring insured to make inventories, to keep books showing sales 
and purchases, and to keep such record matter in a fireproof safe or in 
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some secure place not exposed to a fire which would destroy the build- 

ing in which the business is conducted, and in case of loss to produce 

such books and last inventory, is satisfied by substantial compliance if 
the insured has so far complied with the requirements of such clause that 

its purpose will not be defeated and the insurer thereby is enabled to 

ascertain with reasonable certainty the amount of insured’s loss. 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 

2. INSURANCE. ; 

Whether insured producing inventory record and memorandum schedule of 
invoice value of stock with bank’s deposit record substantially complied with 
iron-safe clause /eld question for jury. 

Syllabus by the Court. Eh. 
In this case it is held that, under the evidence set out in the opinion, 


the question of substanstial compliance was an issue of fact for the jury 

under proper instructions. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Commissioners’ Opinion, Division 1. 

Appeal from District Court, Logan County; Charles C. Smith, Judge. 

Action by H. M. Neumann against Sun Insurance Office et al. to recover 
on policies of fire insurance. Judgment for plaintiff, and defendants appeal. 

Reversed and remanded, with directions. 

Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for plaintiffs 
in error. i 

Dale, Brown & Hoyland, of Guthrie, for defendant in error. 

TEEHEE, C. 

The parties to this cause appear in the reverse of their trial positions. Their 
business relationship was that of insurer and insured. We shall so refer to 
them, or according to their trial positions, or by name, as may be convenient. 

H. M. Neuman was a grocery merchant located and doing business in the 
city of Guthrie. On March 15, 1925, the Sun Insurance Office insured Neumann’s 
stock against loss by fire in an amount not to exceed the sum of $800, this being 
evidenced by its one-year policy of insurance. On March 26, 1925, the Norwich 
Union Fire Insurance Society, Limited, insured the same stock against such 
loss in an amount not to exceed the sum of $2,000, which likewise was evidenced 
by its one-year policy of insurance. 

On the night of March 5, 1926, the insured’s stock of goods was totally de- 
stroyed by fire. Due notice of the loss was given to the insurers who placed the 
matter of adjustment of the loss in the hands of their adjuster, the Fuller Ad- 
justment Company of Oklahoma City. 

Failing -to secure adjustment of his loss after repeated efforts, Neumann on 
August 26, 1926, sued the insurance companies by separate actions. Except as to 
parties defendant and the amount of their contractual liabilities, the pleadings 
of the parties were identical. By his petition, plaintiff alleged his loss in the 
invoice value of his stock at the date of the fire, this being stated therein at 
$3,631.04, and sought judgment against each defendant in the maximum amount 
of their policy of insurance, for that he on his part had complied with the 
terms and provisions thereof. 

Defendants each denied liability on several grounds. One of the grounds 
relied on as absolving them from all liability, and the one here to be noticed, was 
plaintiff's alleged breach of the so-called iron-safe clause contained in each policy 
of insurance. The clause is identic as to each policy, and provides, towit: 

“Tt is made a condition of this insurance: 

“(1) That the assured under this policy shall take an inventory of the stock 
and other personal property hereby insured at least once every twelve months 
during the term of this policy, and unless such inventory has been taken within 
one year prior to the date of this policy, one shall be taken in detail within thirty 
(30) days thereafter; 

“(2) That the assured shall keep a set of books showing a complete record 
of business transacted, including all purchases and sales both for cash and credit; 

“(3) That the assured shall keep such books and inventory securely locked 
in a fireproof safe at night, and at all times when the store mentioned in the 
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within policy is not actually open for business, or in some secure place not 
exposed to a fire which would destroy the building where such business is carried 
on; 

“(4) That in case of loss the assured shall produce such books and last inven- 
tory.” 

The actions were consolidated and tried as a single suit before a jury. 

Plaintiff rested his right of recovery on evidence saliently showing that he kept 
books of his business transactions which, during nonbusiness hours, he kept at his 
home. On the date of the fire these books, except his inventory record, were 
inadvertently left in the store building and were destroyed by the fire. By reason 
of such loss plaintiff scheduled the invoice value of his stock at the date of the fire 
by a memorandum statement which we summarize as follows: 

December 27th, 1925, inventory value $3,409.69 
Stock additions intervening inventory and loss 1,994.25 


Gross stock value $5,403.94 
Sales intervening inventory and loss 


Net invoice value of stock loss $3,631.04 

To establish the inventory schedule the record entries of the last inventory 
were introduced in evidence. 

The amount of $1,639.84 of the stock addition schedule was shown by copies 
of invoices certified to: by the parties from whom the goods were purchased. 
The amount of $140.15 of that schedule was supported by oral evidence of seller 
and purchaser. In this relation insured testified that the stock addition accounts 
were paid by checks. A number of such checks showed to have been for other 
matters, and a number in relation to particular accounts covered by invoices did 
not balance therewith. 

To support the schedule of sales insured introduced in evidence the bank’s 
record of his deposit account. This showed deposits aggregating $2,401.72. The 
banker testified that he had no way of showing the source of the money deposited 
by plaintiff. This schedule was set out in the memorandum statement as moneys 
deposited with the bank in the sum of $2,241.30, from which plaintiff deducted 
the amount of $468.40, as moneys derived otherwise. 

Plaintiff also testified that his family table was supplied from the store for 
the time intervening the inventory and loss without making a record thereof, 
which expense was estimated at not more than $1 per day; that the family 
cash for such time was supplied from the cash drawer, the record of which 
was burned, but that no unusual expense was thus paid, and that the family 
did not spend very much money, no estimate being made of the amount thereof. 

At the close of plaintiff’s evidence, defendants demurred thereto. Upon the 
overruling of their demurrer, defendants moved for a directed verdict in their 
behalf. Failing in this, defendants announced “rest.” Upon inquiry by the court 
if they: had any instructions to offer, defendants renewed their request for a 
directed verdict. Thereupon plaintiff moved for a directed verdict in his behalf. 
Upon inquiry as to the amount of the loss shown by the evidence, the court 
sustained plaintiff's motion and directed the jury to return a verdict for plaintiff 
in the principal sum of $2,704.65 (the manner of computation thereof not being 
detailed in the record), with $201.35 as interest from the date of the filing of 
suit, or a total of $2,906. Under the judgment of the court rendered on the 
verdict, the liability of the defendant Sun Insurance Office was fixed at $830.28, 
and that of the defendant Norwich Union Fire Insurance Society, Limited, at 
$2,075.70, with the costs divided equally between them. 

[1, 2] Defendants complain of the judgment under three assignments of 
error which they have resolved into two propositions. These they state, to wit: 

“The evidence of plaintiff showed a violation of the ‘iron safe’ clause of the 
policy. Therefore, the demurrer to the evidence and the motion for directed 
verdict in favor of defendants should have been sustained. 

“Tf the trial court properly overruled defendants’ demurrer and motion for 
directed verdict, then the question as to whether plaintiff had complied with 
the ‘iron safe’ clause of the policy and the question of the value of the property 
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destroyed were questions of fact for the jury and it was error to direct a verdict 
for plaintiff and fix the amount thereof.” 

As both propositions go to the sufficiency of the evidence to sustain the 
judgment, they will be considered together. 

As noted, the iron-safe clause required the insured to take an inventory at or 
within a time stated, to keep a set of books showing a complete record of his 
business transactions, and keep both the inventory and books in a fireproof safe 
at all times when the store was not actually open for business, or in some secur¢ 
place not exposed to a fire which would destroy the building in which the business 
was carried on, and, in the event of loss of the property insured, to produce both 
the inventory last taken and the books of account. In substance the clause may 
be said to be standard among the insurance fraternity. 

A standard author says that “the object of the iron safe clause is to facilitate 
the ascertainment of the extent of the loss” in that event, and “to prevent the 
perpetration of fraud by the insured as to the quantum and value of the goods 
destroyed.” 3 Cooley’s Briefs on Insurance (2d Ed.) 2796. 

In the construction and application of the clause the adjudications are not in 
harmony. In certain jurisdictions the rule of strict compliance is followed, and, 
in others, the rule of substantial complaince obtains, with the weight of authority 
sustaining the latter. 3 Cooley’s Briefs on Insurance (2d Ed.) 2802; 5 Couch on 
Insurance 3583, § 1026. In this jurisdiction, the latter rule obtains. Dickey v. 
Springfield Fire & Marine Ins. Co., 56 Okl. 616, 156 P. 204; Royal Ins. Co., Limited, 
v. Scritchfield, 51 Okl. 523, 152 P. 97; State Mutual Ins. Co. v. Green, 62 Okl. 214, 
166 P. 105, L. R. A. 1917F, 663. It may be observed that in the greater number 
of cases in the latter relation the question was as to the sufficiency of the records 
kept and produced to meet the rule of substantial compliance. 


The rule of substantial complaince has been applied to cases where the 
insured had complied with the requirements of the iron-safe clause in the taking 
of an inventory and the keeping of books, and during nonbusiness hours had 
kept the same either in a fireproof safe or in some secure place not exposed to a 
fire which would destroy the building in which the business was conducted, though 
on the date of the loss he by inadvertence left a part of such records in the building 
contrary to the safety provision which were destroyed by the fire causing the 
property loss, and the insured produced such of the books of the business as were 
preserved and supplied the missing information by other satisfactory means from 
which, together with the books produced, the insurer was enabled to ascertain 
with reasonable certainty the amount of the insured’s loss. 


19 Cyc. 764, following a discussion of the clause, states the rule, to wit: “Ii 
the insured has complied with the requirements of taking an inventory and keeping 
books, the fact that some of such books were destroyed will not invalidate his 
policy where he is able to supply the missing information by other satisfactory 
means.” The principle has found application in this jurisdiction. Scottish Union 
& National Ins. Co. v. Moore: Mill & Gin Co., 43 Okl. 370, 143 P. 12. For its 
application in other jurisdictions, see Old Colony Ins. Co. v. Schultz & Co.} 7 Ohio 
App. 469; Carp v. Queen Ins. Co., 116 Mo. App. 528, 92 S. W. 1137; McNutt v. 
Virginia Fire & Marine Ins. Co. (Tenn. Ch. App.) 45 S. W. 61; Niagara Fire 
Ins. Co. v. Heflin, 60 S. W. 393, 22 Ky. Law Rep. 1212. 

In the Old Colony Insurance Company Case, supra, in which the facts were 
substantially the same as here, the syllabus reads as follows: 


“The owner of a stock of merchandise does not forfeit his claim to indemnity 
in a policy of fire insurance which requires him to take an inventory of his 
stock of goods once a year and keep a set of books showing a complete record 
of all purchases and sales, either for cash or on credit, and to keep the last 
inventory and such books in a fireproof safe at night, or in some secure place 
not exposed to fire which would destroy the building in which such business is 
carried on, where the insured had taken an inventory and kept the books required, 
and was accustomed at night to remove them from the building as required 
by the policy, but on the night of the fire through the foregtfulness of an employee 
they had been left in the building and burned, if the insured is able and willing to 
produce the original pencil copy of the inventory and duplicate copies of the 
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purchases and the pass book of the bank substantially showing his cash sales, 
together with the pass books of his customers showing his credit sales. 

“The failure of the insured, after his stock of merchandise covered by his 
policy of fire insurance has been destroyed by fire, to produce the books and 
inventory as required by the ‘iron-safe clause’ in the policy, does not render 
the policy null and void if the books were by the unintentional negligence of the 
insured left in the store building and burned in the fire that destroyed the stock 
of merchandise and building, if the insured is able and willing to produce a 
copy of the inventory and written evidence substantially showing his purchases 
and cash and credit sales from the time the inventory was taken until the time 
of the fire.” 

Whether or not satisfaction of the rule of substantial compliance may be a 
question of law for the court or one of fact for the jury will depend on the 
state of the evidence in the particular case. 

It is plaintiff’s theorv that his case was brought within the rule of sub- 
stantial compliance, and that, as his evidence was undisputed by defendants 
and showed conclusively the amount of his loss, the action of the court was 
not error under Morris Mfg. Co. v. Kales Stamping Co., 111 Okl. 286, 239 P. 
564, and other cases by this court, which lay down the rule, to wit: “The court 
may direct the jury to return a verdict where the facts are undisputed or are of 
such conclusive character that the court in its sound judicial discretion would be 
compelled to set aside the verdict returned in opposition to it.” 

From our statement of the evidential facts, it is apparent that inaccuracies 
exist in such parts thereof as relate to plaintiff’s schedules of stock additions and 
sales, and that the court recognized that these inaccuracies rendered such facts 
inconclusive in character with the resultant reduction of plaintiff's loss by $926.39 
less than the amount claimed by him in his petition and memorandum state- 
ment thereof, which claimed amount, it is fairly to be inferred by the record, 
plaintiff, at the time of the filing of the suits, intended to have established by 
the same evidence. That the court arrived at a materially different amount is 
persuasive upon us in the view that these inaccuracies may have materially 
affected the reliability of the data or evidential facts as constituting such a record 
of insured’s business transactions from which the insurer with reasonable certainty 
may have ascertained the amount of plaintiff’s loss within the purview of the 
rule of substantial compliance. 

Furthermore, if the data relied on by plaintiff be regarded as giving him a 
right of recovery within the meaning of the rule of substantial compliance, 
it is not speculative indulgence to say that ordinarily intelligent men reasonably 
might arrive at different sums as constituting with substantial accuracy the 
amount of plaintiff’s loss. 

In the state of the evidence, therefore, we think the question of substantial 
compliance was one of fact for determination by the jury under proper instruc- 
tions, rather than one of law for the court upon plaintiff's motion for a directed 
verdict. Commercial Union Fire Ins. Co. v. Kelly, 144 Miss. 833, 110 So. 681; 
and see, also, Scottish Union & National Ins. Co. v. Moore Mill & Gin Co., 
supra. And, logically, the fact that defendants offered no evidence, if that 
be the ground of direction, did not entitle plaintiff to a directed verdict in a 
fixed amount. Home Ins. Co. v. Akers, 96 Okl. 232, 221 P. 493. 

The judgment of the district court, therefore, is reversed, and the cause 
remanded, with directions to grant defendants a new trial. 

Bennett, P. C., and Hall, Leach, and Diffendaffer, CC., concur. 

Herr and Eagleton, CC., dissent. 

Per Curiam. 

Adopted in whole. 
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MAHONEY et al. v. SHERMAN. No. 6979. 
Supreme Court of South Dakota. March 10, 1931. 
235 Northwestern Reporter 518. 
1. INSURANCE. 


Crop is not covered by state hail insurance, unless listed with county auditor 
:% some manner provided by law. 

(For other cases, see Insurance, Dec. Dig. § 13%.) 

2. INSURANCE. . ' 

Assessor failing to list crop for state hail insurance held liable to injured 
party for loss sustained, although injured party made no effort to secure insurance 
(Laws 1919, c. 244, § 5, as amended by Laws 1921, c. 265, § 1, and § 6, as amended). 

(For other cases, see Insurance, Dec. Dig. § 13%.) 

5. INSURANCE. 

Under circumstances, evidence of tenant’s right to crop justified recovery 
against assessor for failing to list crop for state hail insurance (Laws 1919, c. 
244, § 5, as amended by laws 1921, c. 265, § 1, and § 6, as amended). 

The circumstances disclosed that the tenants had been in open and 
notorious possession of the land claiming a lease; that they sowed and 
tended the crop, and no one interested in the title to the land had denied 
their right, or had made any objection to their occupancy. 

(For other cases, see Insurance, Dec. Dig. § 13%.) 


Appeal from Circuit Court, Davison County; R. C. Bakewell, Judge. 

Action by John C. Mahoney and others, copartners, doing business as Mahoney 
& Sons, against L. P. Sherman. From the judgment for plaintiffs and from an 
order denying a new trial, defendant appeals. 

Affirmed. 

Miller & Shandorf, of Mitchell, for appellant. 

Morgan & Eastman, of Mitchell, for respondents. 

Burcu, J. 

In 1927 defendant was township assessor for Mount Vernon township in 
Davison county; in that year he listed for assessment and taxation 80 acres of 
land known in the record as the Forbes’ land. The Forbes’ land consisted of three 
quarter sections in Aurora county and the 80 acres in question adjoining, but 
across the county line in Davison county. The 80 acres were sowed to oats’ by 
plaintiffs in the year 1927. At the time the assessor listed the land for taxation, he 
failed and neglected to list the crop for state hail insurance. In July, 1927, the 
oats crop was totally destroyed by hail. Because the crop had not been listed for 
insurance, the crop was not insured against damage by hail. This action is brought 
to recover of the assessor damages resulting from loss of insurance due to his 
negligence in failing to list the land for hail insurance. The case was tried to 
the court without a jury. Judgment for plaintiffs, and defendant appeals from the 
judgment and an order denying a new trial. 

[1-3] This court has held that a crop is not covered by hail insurance, unless 
listed with the county auditor in some manner provided by law. Fillbach v. Van 
Camp, 47 S. D. 407, 199 N. W. 246, 247; State ex rel. Schmidt v. Helgerson, 52 
S. D. 367, 217 N. W. 638. Respondents’ crop was therefore not insured. In the 
case of Osterkamp v. Zigler, 52 S. D. 86, 216 N. W. 856, 857, we held that an 
assessor who fails to list a crop for hail insurance as required by law is liable to an 
injured party for the loss sustained. That case is controlling as to the liability of 
the assessor. In the Osterkamp Case, however, the owner of the crop imperfectly 
listed the crop for hail inhurance with the assessor. In this case none of the 
respondents listed, or attempted to list, the crops for hail insurance with the 
assessor or in any other manner. Appellant contends that under such circum- 
stances, where the owner has made no effort to secure the insurance (as he might 
have done), he cannot recover of the assessor, because guilty of contributory 
negligence. 

The Code provisions applicable to this case are section 5 of chapter 244, Laws 
1919, as amended by chapter 265, § 1, Laws of 1921, and section 6 of chapter 244, 
Laws of 1919, as amended by chapter 265, Laws of 1921, § 2, as amended by chapter 
148, Laws of 1927. Material portions of said section 5 provide: 

“It shall be and is hereby made the duty of each and every county, city, town- 
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ship and village assessor in the state, each within his respective district, at the 
time of listing the property for assessment, to return the number of acres in crop 
or to be sowed or planted to crop in the year of such assessment in every tract, 
parcel or subdivision of land assessed, together with the name of the person in 
whose name the land is taxed and also the name of the occupant, cropper, tenant 
or tenants, if any * * * and if said land at the date of such assessment has not 
been planted to crop, and he cannot determine the number of acres which will be 
planted to such crops in that year, he shall return the total number of acres under 
plow or cultivation in each tract and for the purposes of this act the total number 
of acres under plow or cultivation, so returned, shall be taken and considered to be 
the number of acres in crop, unless (here follows a provision whereby the owner 
may file with the county auditor a list of the crops which were at the time of the 
assessment or thereafter planted, in which the owner’s list shall be the basis of com- 
putation for hail insurance instead of the assessor’s return).” 
And material portions of section 6 provide: 


“It shall be the duty of each person so assessed to report to the assessor the 
number of acres of crop as defined by this Act when and as often as said land is 
assessed, except as hereinafter provided. * * * Neither the assessor or cropper 
shall be required to list the crop acreage on any subdivision of land which the 
County Auditor has reported as being permanently exempted. * * * The owner, 
occupant, or lessee of land not legally taxable and therefore not listed by the 
assessor or of land to which the fee title is in the state shall not be entitled to 
the benefits of this Act, unless such owner, occupant, or lessee shall insure the 
crops thereon by filing with the County Auditor * * * a sworn statement. * * *” 


Under the provisions of these two sections it is plainly the official duty of-the 
assessor to list the crop for hail insurance. The owner may, and must if he 
desires the crop insured, see to it himself that the proper listing is made. Such is 
the effect of the holdings in the Fillbach and Schmidt Cases. But neither of 
those cases is applicable to the situation here. Our attention is called to some 
of the language used in those cases, in which it was said there was a primary duty 
imposed upon the crop owner to list or see that the crop was properly listed, but 
that language must be construed in connection with the question involved. The 
assessor, owing an official duty not only to the state to list all the crops but to the 
crop owner, cannot be excused for his neglect because the crop owner might also 
have listed the crop. We do not think it could be said that one who relies upon 
an officer to perform his statutory duty is negligent in not seeing that such duty 
is performed. We have not found any case involving the liability of an officer 
for neglect of official duty, where it has been held that an injured party cannot 
recover, because by action on his part he might have caused the officer to act. To 
make such a distinction would be to hold an officer not liable for mere neglect of 
duty, but liable only for willful refusal to perform when requested. 


In this case respondents were not the owners of the Forbes’ land. They were 
tenants, and lived on that portion of the land in Aurora county, about a half mile 
from the 80 in Mt. Vernon township, Davison county. They were not present 
when the 80 was listed for taxation. The assessment of the land was not against 
them, but against a nonresident owner and there is nothing to indicate they knew 


when it was assessed, or had any opportunity at that time to list the crop for hail 
insurance with the assessor. 


[4,5] Complaint is made that the trial court admitted a lease executed by 
Rankin C. Forbes as conservator of I. M. Forbes, the owner, and a letter by 
Rankin C. Forbes modifying the lease, written after the death of I. M. Forbes, 
which it is contended could not be a valid and binding agreement, because the au- 
thority of the guardian terminated upon death of his ward. Other documentary 
evidence was also introduced over objection. The case was tried to the court with- 
out a jury, and it will be presumed the court considered only competent evidence. 

Respondents have been in open and notorious possession of the land claiming a 
lease, they sowed and tended the crop, and no one interested in the title to the 
land has denied their right, or has made any objection to their occupancy. Their 


right is not seriously in dispute, and, under the circumstances, the evidence is 
sufficient. 
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Finding no prejudicial error, the judgment and order appealed from are 
affirmed. 


Polley, P. J., and Campbell, Roberts, and Warren, JJ., concur. 


KUKUSKA v. HOME MUT. HAIL-TORNADO INS. CO. 
Supreme Court of Wisconsin. March 10, 1931. 
235 Northwestern Reporter 403. 
1. INSURANCE. 


Insurer held liable for actual damage not exceeding amount of hail insurance 
applied for, where insurer delayed in notifying applicant of rejection of application. 
Plaintiff made application for the insurance on July 2 and received 
no further information as to rejection of application until 11 o’clock 
a. m. August 1. About 4 o’clock p. m. August 1 a violent hail-storm 
swept over plaintiff’s farm, doing the damage complained of. Other 
insurance companies were writing hail insurance, and, if plaintiff had 
been notified of the rejection of his application within a reasonable time, 
he could have protected himself against such loss. 


(For other cases, see Insurance, Dec. Dig. § 130[4].) 
4. INSURANCE. 

Before one can hold himself out as competent to transact insurance business, 
he must have fully complied with statute (St. 1929, § 209.11). 


(For other cases, see Insurance, Dec. Dig. § 5.) 
5. INSURANCE. 

What constitutes reasonable time for rejecting insurance application is fact 
question, except in clear cases. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

6. INSURANCE. 

Insurance organization of farmers associated for mutual protection could 
not be charged with same degree of diligence in rejecting applications as insurer 
organized for profit. 

Such a farmers’ organization maintains no regular office or office 
hours, active officers are engaged principally in some other line of business, 
and are not infrequently absent from their places of business as well as 
their homes; it being generally understood that the business should be 
attended to as reasonable opportunity offered. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 


Appeal from a judgment of the Circuit Court for Pierce County; George 
Thompson, Circuit Judge. 


Action by Andrew Kukuska against the Home Mutual Hail-Tornado Insur- 


ance Company. Judgment for plaintiff, and defendant appeals—[By Editorial 
Staff.] 


Affirmed. 


Action begun February 18, 1930; judgment dated July 16, 1930. Hail Insur- 
ance. The defendant is a mutual insurance corporation, organized under the 
laws of the state of Wisconsin. At all the times hereinafter mentioned Jay H. 
Grimm was the local agent at River Falls, Wis., authorized to solicit, take, and 
submit applications for insurance but not to accept or reject such applications 
and not to issue policies of insurance. The plaintiff is a farmer of very limited 
understanding and experience, living about three miles from the city of River 
Falls, and on the 2d day of July, 1928, went to the office of the agent Grimm, 
made an application in writing for insurance against loss or damage to his 
growing crops by hail, in the amount of $1,320. On the same day Grimm for- 
warded the application, which was received by the defendant company at its 
home office on July 3, 1928. The defendant did not act upon the application, 
but held it awaiting a meeting of its board of directors called for July 7, 1928. 
At the time of the making and forwarding of the application, the premium rate 
of the defendant company was $1 per hundred, with no limitation as to amount. 
The agent Grimm charged the plaintiff $13.20 premium plus $1.50 membership fee, 
total $14.70, upon his books, intending thereby to extend the credit personally to the 
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plaintiff and to forward the proceeds in the usual course of business. At its meeting 
on July 7th, the board increased the rate from $1 per hundred to $2 per hundred and 
limited the amount to be written on any one farm to $1,000. The defendant did 
nothing with respect to the application until July 10, 1928, when it wrote the agent 
Grimm advising him that the company had increased its rate to $2 per hundred 
and limited its coverage to $1,000 on any one farm, and returned the application 
to Grimm, advising him, however, that, inasmuch as this business had been issued 
prior to July 7, 1928, the defendant would be in a position to write the policy at 
the 1 per cent. rate if the policy would be accepted for the $1,000 limit. Grimm 
received this letter from the company on July 12th and on the same day Grimm, 
without consulting the plaintiff, wrote the defendant and stated that, inasmuch 
as the application was written prior to July 7, 1928, the $2 rate would not be 
effective thereon, and that, unless the $1,000 limitation ruling was in force before 
the application was written and the agents notified thereof, he did not see how 
the defendant could refuse to accept the application and requested the defendant 
to send the policy without delay. Grimm’s letter of July 12th was received at the 
defendant’s home office on July 14, 1928, and the defendant took no action thereon 
until July 25, 1928, when it again wrote the agent Grimm stating that, in view of 
the fact that the applicant refused to accept the policy for the amount of $1,000 
the defendant had decided not to issue any policy to said applicant and returned 
said application to the agent, which letter was received by Grimm at River Falls 
on July 27th. On July 30, 1928, the agent Grimm wrote the applicant that his ap- 
plication was not accepted by the company and that the charge of $14.70 had been 
canceled. The plaintiff received this letter from Grimm about 11 o’clock in the 
forenoon on the lst day of August, 1928, and this was the first and only informa4 
tion plaintiff received that his application had not been accepted. About 4 o’clock 
in the afternoon of August 1, 1928, a violent hailstorm swept over plaintiff’s 
farm, doing the damage complained of. Other insurance companies were writing 
hail insurance, and, if the plaintiff had been notified of the rejection of his appli- 
cation within a reasonable time, he could have protected himself against such loss. 
It is well known that the months of July and August constitute the most hazardous 
period for hailstorms in the locality where plaintiff's crops were situated. 

The above is a condensed statement of the findings of: fact made by the trial 
court. The court further found: “That the defendant was negligent in failing and 
neglecting to accept or reject said application within a reasonable time, and in 
failing to notify the plaintiff of any acceptance or rejection thereof prior to the 
first day of August, 1928, and that such failure and negligence on the part of the 
defendant was the proximate cause of the failure of the plaintiff to be protected 
against such loss by adequate insurance.” 

The court assessed plaintiff's damage at $550. The defendant appeals from a 
judgment against it pursuant to the findings and conclusions of the trial court. 
Albert H. Krugmeier and Joseph Witmer, both of Appleton, for appellant. 

Theo. A. Waller, of Ellsworth, and Knowles & Doolittle, of River Falls, for 
respondent. 


RoSENBERRY, C., J. 


Under the circumstances disclosed by the evidence in this case, the transaction 
should be treated as if the plaintiff had paid the agent Grimm the policy fee and 
premium in cash. Grimm extended credit in accordance with the usual course of 
business between him and the plaintiff, and it was treated as a cash transaction. 

[1-3] The question presented for solution is, Under the circumstances of this 
case, was defendant liable to the plaintiff in damages? As indicated by the trial 
court, the weight of authority undoubtedly is that an insurer may be held liable 
under such circumstances in the amount of the actual damage sustained by the 
ipplicant. See 15 A. L. R. page 1026, note; 27 A. L. R. page 444, note; 3 Couch 
on Insurance, § 572. Contra, Savage v. Prudential Life Ins. Co. of Am. (1928) 
154 Miss, 89, 121 So. 487; Nat. Union F. Ins. Co. v. School Dist. (1916) 122 Ark. 
179, 182 S. W. 547, L. R. A. 1916D, 238. The leading cases holding the insurer 
liable for negligence are Boyer v. State Farmers’ Mut. Hail Ins. Co. (1912) 86 
Kan. 442, 121 P. 329, 40 L. R. A. (N. S.) 164, and Duffie v. Bankers’ Life Ass’n 
(1913) 160 Iowa, 19, 139 N. W. 1087, 1090, 46 L. R. A. (N. S.) 25. The leading 

es dealing with the matter on the contract basis are Northwestern Mut. Life 
. Co. v. Neafus, 145 Ky. 563, 140 S. W. 1026, 36 L. R. A. (N. S.) 1211, and 
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Dorman vy. Conn. Ins. Co. (1914) 41 Okl. 509, 139 P..262, 51 L. R. A. (N. S.) 873. 
See 40 Yale Law Journal 121 (1931), for helpful comment with analysis of 
authorities. 

It is a well-established principle of the law of contracts that an offer does not 
ripen into a contract unless accepted; that, if the offeree within a reasonable time 
does not accept the offer, it may be treated as if rejected. In accordance with these 
established principles, the conclusion is reached in a number of cases that failure 
to act upon an application results in no liability because there is no contract of 
insurance. 

A consideration of the cases in which questions of this character have arisen 
discloses the fact that courts have had more difficulty in ascertaining the correct 
basis of liability than in holding an insurer liable under such circumstances. The 
Supreme Court of the state of Iowa has in part predicated liability of the insurer 
upon the ground that the insurer is acting under a franchise from the state. In 
Duffie v. Bankers’ Life Ass’n, supra, it is said: “The legislative policy, in granting 
this [franchise], proceeds on the theory that chartering such association is in the 
interest of the public to the end that indemnity on specific contingencies shall be 
provided those who are eligible and desire it, and for their protection the state 
regulates, inspects, and supervises their business. Having solicited applications 
for insurance, and having so obtained them and received payment of the fees or 
premiums exacted, they are bound either to furnish the indemnity the state has 
authorized them to furnish or decline so to do within such reasonable time as will 
enable them to act intelligently and advisedly thereon or suffer the consequences 
flowing from their neglect so to do.” 

Admitting all this, it is difficult to see the connection between the fact that 
the insurer enjoys a corporate franchise and its duty to act in a particular case. If 
the insurer were a person instead of a corporation, the duty to act would be 
the same under the same circumstances. In cases like this, the duty springs from 
the consensual acts of the parties and the surrounding circumstances rather than 
any specific provision of law applicable to the holder of the franchise as such. 


[4] It is significant that the insured does not take the first step in process 
which leads to the making of a contract of insurance. Before one can hold himself 
out as competent to transact the business of insurance he must have fully com- 
plied with the statutes of the state relating to insurance (section 209.11). In this 
case the insurer had adopted a by-law prescribing the terms and conditions upon 
which a person might become a member of and be insured by the defendant com- 
pany. It required the application to be made upon blanks furnished by it. By the 
terms of the application, which was required to be made according to the by-laws, 
the applicant agreed to pay all just assessments and to be governed and abide by 
the rules, regulations, and by-laws of the company. He was required to pay the 
amount cf the premium in advance. If the application were accepted, he agreed 
that the policy should run from the date of the application, July 2, 1928, rather 
than from the date of the acceptance when made. By the soliciting; making and 
receiving of the application, the parties had entered into some kind of a consensual 
relationship. By the terms of the application it was not to ripen into a contract 
until the application was approved. But for this language in the application, it 
might be held that the failure to act within a reasonable time resulted in- approval. 
It is so held where a statement of account is rendered and no objection is made 
within a reasonable time. 3 Williston on Contracts, par. 1863, p. 3187. The result 
follows where there is a duty on the part of the offeree to act and he fails to do 
so. See I Williston on Contracts, pars. 91 and 9la, p. 168 et seq. 

Under such circumstances, having in view the nature of the risk against which 
the insurer seeks protection, is there not a duty upon the insurer to act upon the 
application within a reasonable time? Can the insurer, having pre-empted the field, 
retain control of the situation and the applicant’s funds indefinitely? Does not 
the very nature of’ the transaction impose upon the insurer a duty to act? It is 
considered that there is a duty. If the insurer is under such a duty and fails to 
perform the duty within a reasonable time and, as a consequence, the applicant sus- 
tains damage, it is not vastly important that the legal relationship be placed in a 
particular category. If we say it is contractual, that is, there is.an implied agree- 
ment under the circumstances on the part of the insurer to act within a reasonable 
time, or, having a duty to act, the insurer’negligently fails in the performance of 
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that duty, or that the duty springs out of a consensual relationship, and is there- 
fore in the nature of a quasi contractual liability, is not vitally important. Each 
view finds some support in the cases. It seems to be more in accord with ordinary 
legal concepts to say that it is quasi contractual duty. The legal consequences may 
be somewhat different in each case, no doubt they would be widely variant under 
a system of pleading different than that which prevails here. The consequent 
liability to respond in damages is the same in each case. 

[5,6] What constitutes a reasonable time must in this, as in all other cases 
where the question is involved, except in clear cases, be a question of fact. An 
organization of farmers who are associated merely for the purpose of mutual pro- 
tection rather than for profit, which maintains no regular office or office hours 
whose active officers are engaged principally in some other line of business and 
are not infrequently absent from their places of business as well as their homes, 
it being generally understood that the business should be attended to as reasonable 
opportunity offers, could not be charged with the same degree of diligence as an 
insurer organized for the purpose of profit, conducting a business organization. 
Each situation must be dealt with upon its own facts and due weight be given to 
all considerations which operate in a particular case. 

The finding of fact made by the court in this case is amply supported by the 
evidence. The defendant did nothing about the application. pending its meeting on 
July 7th. On July 10th, it wrote its agent, who replied on July 12th. Nothing 
further happened until the policies were returned to the agent on July 25th, nearly 
two weeks later. The plaintiff had no notice until the day of the loss. So that. 
upon any theory, the defendant would be liable to the plaintiff for the amount of 
damages sustained where it appeared, as the court found in this case, that, had 
he been seasonably notified, other insurance could have been readily obtained. The 
amount of damage for which the defendant could be liable under such circum- 


stances could not exceed the amount of insurance applied for. That would measure 


the utmost limits of the defendant’s liability for failure to act because, if it had 
acted, its liability would have been so limited. 
Judgment affirmed. 
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UNIVERSAL INS. CO. v. OLD TIME MOLASSES CO. et al. No. 5996. 
Circuit Court of Appeals, Fifth Circuit. Feb. 18, 1931. 
46 Federal Reporter(2d) 925. 
3. INSURANCE. 


Filing of stipulation for value of vessel and pending freight had effect of 
making stipulation substitute for vessel for all claims arising out of litigation 
(Admiralty Rule 51 [28 USCA § 723]). 

(For other cases, see Insurance, Dec. Dig. 473.) 

4, INSURANCE. 

Equitable considerations giving rise to right of subrogation in favor of 
insurer paying loss apply in favor of reinsurer. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

5. INSURANCE. { ; 

Insurance company reinsuring part of cargo and paying proportionate part 
of loss was entitled to intervene in proceeding for limitation of liability. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

Appeal from the District Court of the United States for the Eastern District 
of Louisiana; Wayne G. Borah, Judge. ; ; a. 

Petition by the owner of the steamship Caloria for limitation of its liability 
wherein Old Time Molasses Company and another filed claims, and wherein 
the Universal Insurance Company filed a petition in intervention and an answer 
to the petition for limitation of liability. Motion on part of claimants to 
strike the petition of intervention from the record was granted, and intervener 
appeals 

Reversed and remanded. 

_ Eberhard P. Deutsch, of New Orleans, La. (Single & Single, of New York 
City, and Deutsch & Kerrigan, of New Orleans, La., on the brief), for appellant. 

Henry N. Longley, of New York City, Edwin C. Holiins, Geo. H. Terriberry, 
and Jos. M. Rault, all of New Orleans, La. (Bigham, Englar, Jones & Houston, 
of New York City, Rosen, Kammer, Wolff & Farrar, of New Orleans, La., T. 
Catesby Jones and Henry N. Longley, both of New York City, Edwin C. Hollins, 
of New Orleans, La., and W. J. Nunnally, Jr., of New York City, on the brief), 
for appellees 

Before Bryan and Walker, Circuit Judges. 

WaLkER, Circuit Judge. 


_ After the owner of the steamship Caloria had filed a petition for a limita- 
tion of its liability for any loss, damage, or injury arising out of or in con- 
sequence of a described grounding of that vessel while on a voyage from Port 
au Prince, Haiti, to New Orleans, after the filing of an ad interim stipulation 
in the sum of $56,920.85 for the value of that vessel and its pending freight; 
after the issue of a monition and notice to prove claims, pursuant to an order 
of the court which stayed and restrained, “until the hearing and determination 
of this proceeding, the beginning or prosecution of any and all suits, actions or 
legal proceedings of any nature or description whatsoever, except in the pres- 
ent proceeding, in respect to any claim arising out of, consequent upon, or 
connected with the grounding of the steamship Caloria which occurred on 
May 3, 1929”; and after the appellees, Old Time Molasses Company and Ken- 
tucky Alcohol Corporation, respectively, the charterer of the vessel and the 
consignee of its cargo of molasses, had filed a claim for loss of part of that 
cargo and damage to the remainder of it, and an answer to the limitation of 
liability petition—the appellant, the Universal Insurance Company of Newark, 
N. J., filed a petition of intervetion and an answer to the petition for a lim- 
itation of liability. The petition of intervention contained allegations to the 
following effect: Said cargo of molasses was insured for the account of the 
Old Time Molasses Company by the Standard Marine Insurance Company 
under its certain open policy designated as No. 11216, against marine and other 
risks therein specified. The intervener, the appellant here, reinsured the Stand- 
ard Marine Insurance Company to the extent of one-half of its losses, if any, 
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under said policy No. 11216, and for that purpose issued to said Standard Marine 


Insurance Company intervener’s certain open policy of reinsurance designated 
as No. 11370. 


“After the filing of due notice and proofs of loss, the Standard Marine 
Insurance Company, on or about July 30, 1929, paid to the Old Time Molasses 
Company, the assured under said policy No. 11216, the sum of $65,809, the ex- 
tent of its insured damage by reason of the loss of and damage to said cargo; 
that thereafter, and on or about the same day, intervener, as reinsurer, paid 
to said Standard Marine Insurance Company, the sum of $32,904.50, pursuant 
to the terms of said policy of reinsurance No. 11370; that your intervener there- 
by and under the terms and conditions of said policies, became subrogated to 
the rights of said Old Time Molasses Company against any vessel or person 
whatsoever on account of the loss of, and/or damage to, said cargo by reason 
of the premises as herein alleged, and became entitled to the benefit of any 
recovery or damages which said Old Time Molasses Company may receive 
from any said vessel or person to the extent of one-half thereof, and up to 
the amount of said $32,904.50 plus interest and costs.” 


The petition of intervention prayed that appellant be recognized as sug- 
rogee of one-half of any recovery which may be awarded to the Old Time 
Molasses Company against the owner of said vessel up to the sum of $32,- 
904.50, that it have leave to intervene in the proceeding on its own behalf, to 
file its petition of intervention, and its attached answer to, and claim under, 
said petition for limitation of liability, and for such other and further relief as 
equity, law, and nature of the case may require. The appellees Old Time Mo- 
lasses Company and Kentucky Alcohol Corporation filed an exception to the 
petition of intervention and a motion to strike from the records that petition, 
both the exception and the motion stating the ground that appellant is a stranger 
to the present proceedings, and without any legal right therein or to be heard 
therein. The court, on March 12, 1930, sustained that exception and granted 
that motion. Appellant’s petition for appeal was filed April 9, 1930, and the 
appeal was allowed on May 22, 1930. In this court the above-named appellees 
moved to dismiss the appeal, setting up as grounds of that motion that the 
order appealed from is not a final order or decree, but is an interlocutory de- 
cree, and that appellant was not allowed to intervene in the proceedings, as 
required by Admiralty Rule 34 (28 USCA § 723), and was never entitled to 
file its petition of intervention, claim and answer. 

[1, 2] The motion to dismiss the appeal is not sustainable. Appellant’s 
pleadings asserted a right in a fund in court, or to be brought into court, 
for administration. The action of the court on the exception to those plead- 
ings and the motion to strike them from the records had the effect of eliminat- 
ing appellant from the proceedings and denying its right to any relief sought. 
An order or decree so finally disposing of such a claim is a final decision and 
subject to be appealed from as such. Credits Commutation Co. v. United 
States, 177 U. S. 311, 316, 20 S. Ct. 636, 44 L. Ed. 782. The appellees cannot 
complain of the absence of a formal order permitting the filing of the peti- 
tion of intervention, as they excepted to that petition on its merits, and thereby 
evoked a decision of the court having the effect of a denial of any relief sought 
by the appellant. In re Cutting, 94 U. S. 14, 24 L. Ed. 49; Texas & Pacific Co. 
v. Cox, 145 U. S. 593, 603, 12 S. Ct. 905, 36 L. Ed. 829. 


[3-5] The filing, pursuant to the order of the court, of the stipulation for 
the value of the vessel and its pending freight, had the effect of making that 
stipulation a substitute for the vessel itself for all claims that may normally 
arise out of the character of litigation carried on under Admiralty Rule 51 
(28 USCA § 723); and the court, by virtue of its exclusive possession and con- 
trol of that substitute and the fund to be brought into court by means of it, 
drew to itself all claims asserted against the vessel and its owner, with the 
result that the court may finish a complete remedy for the satisfaction of all 
valid claims by distribution of the fund so coming into its custody or by judg- 
nent in personam for deficiencies against the owner, if not released by virtue 
f the statute. Hartford Accident Co. v. Southern Pacific Co., 273 U. S. 207, 


217, 47 S. Ct. 357, 71 L. Ed. 612. The appellant’s allegations show that by its 
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policy of reinsurance it obligated itself to indemnify the Standard Marine In- 
surance Company to the extent of one-half of that company’s losses, if any, 
under its policy insuring the cargo of molasses, that the original insurer has 
paid to its assured $65,809, the amount for which it was liable under its policy 
for loss of cargo insured, and that appellant, pursuant to the terms of its re- 
insurance policy, has paid to its assured, the original insurer, $32,904.50, one- 
half of the amount so paid by the latter, and that the owners of the cargo 
of molasses, the original assured, had asserted in the limitation of liability pro- 
ceeding a claim against the vessel and its owner of damages for loss of or in- 
jury to the insured cargo. “From the very nature of the contract of insurance 
as a contract of indemnity, the insurer, upon paying to the assured the amount 
of a loss, total or partial, of the goods insured, becomes, without any formal 
assignment, or any express stipulation to that effect, * * * subrogated in a cor- 
responding amount to the assured’s right of action against the carrier or other 
person responsible for the loss, and in a court of admiralty may assert in his 
own name that right of the shipper.” Liverpool & Great Western Steam Co. 
v. Phenix Insurance Co., 129 U. S. 397, 462, 9 S. Ct. 469, 479, 32 L. Ed. 788. The 
just-quoted statement shows that if no reinsurance had been effected the original 
insurer, upon paying the entire amount of the loss for which its policy rendered 
it liable, would have been subrogated to its assured’s right of action against the 
ship or its owner for the loss. Firemen’s Insurance Co. v. Bremner (C. C. A.) 
25 F.(2d) 75. It seems that it may be implied from the court’s ruling that it 
concluded that the right to be subrogated to the cargo owner’s right of action 
against the ship or its owner accrued to the original insurer only, though 
the reinsurer supplied one-half of the amount paid to the cargo owner. It is 
not to be doubted that, under the rules followed in the cited decisions, if the 
appellant had reinsured the original insurer to the extent of all its losses, if 
any, under the latter’s policy, and appellant had paid to its assured the entire 
amount of the loss, and that amount in turn had been paid by the original 
insurer to its assured, the appellant would have been entitled to be subrogated 
to its assured’s right of action against the vessel or its owner for the loss. In 
that situation appellant would have been the only party beneficially interested 
in the right of action which was the subject of a subrogation. The equitable 
considerations which give rise to a right of subrogation in favor of an insurer 
who pays the loss insured against apply in favor of a reinsurer who complies 
with his obligation to his reassured, whether that obligation is for the whole 
or part of the amount of the loss incurred by the latter in favor of his assured. 
The Ocean Wave, 18 Fed. Cas. 568, No. 10,417. In the circumstances disclosed 
the original insurer could not plausibly have contended that it was equitably 
entitled to recover for itself the entire amount paid under its policy, the ap- 
pellant having furnished one-half of that amount. The effect of the court’s 
action was a denial of any right of appellant to have any relief in the limita- 
tion of liability proceeding, though appellant’s allegations showed that it had, 
pursuant to its contract obligation to do so, contributed one-half of the amount 
which, as a result of a loss of cargo, due to a risk insured against, was re- 
quired to be paid, and was paid, by the insurer of the cargo to its owner, and 
though any right of the appellant to be subrogated, to the extent of the amount 
so paid by it, to the cargo owner’s right of action against the vessel or its 
owner for loss of or damage to the cargo could not be asserted elsewhere 
than in that proceeding, which vested the court with exclusive jurisdiction to 
pass on, and if allowed enforce, all claims to or against the vessel or its owner, 
A reinsurer, situated as appellant’s petition showed it was, is within the rea- 
son of the rule that an insurer may intervene in a court of admiralty if he has 
the equitable right to the whole or any part of the damages recoverable of 
a ship or its owner in a limitation of liability proceeding. The Monticello v. 
Mollison, 17 How. 152, 15 L. Ed. 68. 

We conclude that the decree appealed from was erroneous. That decree 
is reversed, and the cause is remanded for further proceedings not inconsistent 
with this opinion. 

Reversed. 
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THE NESCO. 
UNITED STATES v. ST. PAUL FIRE & MARINE INS. CO. et al. 
District Court, S. D. New York. Feb. 26, 1931. 
47 Federal Reporter (2d) 643. 
2. INSURANCE. 


Libelants in general average should state separately in short articles steps lead- 
ing to statement, including all allegations necessary to establish validity thereof. 

(For other cases, see Insurance, Dec. Dig. § 477.) 

3. INSURANCE. 

General average statement is entirely ex parte, and not prima facie proof of 
amount claimed to be due. 

(For other cases, see Insurance, Dec. Dig. § 477.) 

4. INSURANCE. 

While answer to libel should state respondents’ claims in sufficient detail to 
keep evidence within reasonable bounds, court cannot require more detailed an- 
swer than Supreme Court rules require (Admiralty Rule 26 [28 USCA 723]). 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 

5. INSURANCE. 

Answer containing general denials of each allegation of libel in general 
average, denials of information sufficient to form belief, and denials on intorma- 
tion and belief, held sufficient (Admiralty Rule 26 [28 USCA § 723]). 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 

In Admiralty. Libel by the United States, as owner of the steamship Nesco, 
against the St. Paul Fire & Marine Insurance Company and others. On exceptions 
to answer to a libel in general average on the ground that it is vague, indefinite, 
and insufficient in law and does not conform to the Twenty-Sixth Admiralty Rule 
of the United States Supreme Court. 

Exceptions overruled. 

Robert E. Manley, Acting U. S. Atty., of New York City (Charles E. Wythe, 
of New York City, of counsel), for exceptions. 

Bigham, Englar, Jones & Houston, of New York City (Martin Detels and 
Gerald E. Dwyer, both of New York City, of counsel), opposed. 

Woo.sty, District Judge. 

These exceptions are overruled. 

I. The libel in this case is based on general average bonds given by the re- 
spondents other than the insurance company and guaranties for the payment of 
general average given by the insurance company in respect of an alleged loss 
which occurred in February, 1920. 

[1] Il. Demurrers or their equivalent, such as the exceptions filed to the an- 
swer here, search the pleadings, and I must first look at the libel to see whether 
it is sound and forms a proper support for the exceptions filed by the libelant 
to the answer of the respondents. Cheatem vy. Wheeling & Lake Erie Ry. Co. 
(D. C.) 37 F.(2d) 593, 598, 599. 

[2] So tested, the libel undoubtedly states a case in general average, though 
I think that it might have been somewhat more artfully drawn in order, if pos- 
sible, to limit the issues. 

Whilst the libel is adequate as it stands at present, it would have been better 
if the eighteenth article of the libel had been split into several different artciles 
and if the general average statement had been annexed to the libel, or, if too 
cumbersome for such annexation, incorporated by reference, with a notice that 
it was available for inspection by the .respondents at the office of the libelant’s 
proctors. 

It seems to me that it is better pleading in a general average case for the 
libelants to state separately in short articles all the steps leading up to the state- 
ment of the general average by the adjusters, including all such allegations as 
are necessary to establish the statement as a valid statement of general average 
under the circumstances involved. For when such a complicated situation as a 
general average claim is so pleaded, it is probable that more admissions would 
be made by the respondent than when the pleading is as general as it is here, 
especially in the eighteenth article of the libel. 
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[3] III. I have done a great deal of work on this matter in order to satisfy 
myself as to the status of a general average statement as a legal document because 
it seems to me that the question of its status really lies at the foundation of this 
case. 

If such a statement is considered prima facie proof against cargo owners of 
the amounts therein claimed due from them, the position of a cargo owner sued 
in general average would be quite different from his position if the libelant in 
such a case is still at larga on the facts. For in the first alternative the cargo 
owner would have to justify affirmatively his refusal to pay his contribution, but, 
in the second place, could put the libelant to his proof. 


I am aware that in some cases when fraud or gross mistake has not been 
‘ shown, McLoon’s Adm’r vy. Cummings, 73 Pa. 98, the statement of a general 
average has been dealt with as if it were at least prima facie proof of the liability 
for contribution of the party against whom the balance is struck. Cf. Cheraw & 
oer R. Co. v. Broadnax, 109 Pa. 432, 1 A. 228, 58 Am. Rep. 733; Broadnax 
Cheraw & Salisbury R. R., 157 Pa. 140, 142, 145, 27 A. 412, But it is observable 
that, in most opinions inv olving this question, "there i is a saving clause such as, for 
example, that a general average statement is at most only prima facie proof when 
cast according to such foreign law and custom as may be applicable. Cf. Thornton 
v. U. S. Ins. Co., 12 Me. 153, 155; Chamberlain v. Reed, 13 Me. 357, 359, 360, 29 
Am. Dec. 506. 


Other cases, which are some times cited for the proposition that a general 
average statement is prima facie evidence that the contributions therein set forth 
are due from the debited party, are really based on an acquiescence by or some 
kind of estoppel against the defendant. Cf. Sherwood v. Ruggles, 4 N. Y. Super. 
Ct. 55; Strong v. New York Firemen Ins. Co., 11 Johns (N. Y.) 323; Loring 
v. Neptune Ins. Co., 20 Pick. (Mass.) 411. 

In the federal courts, apparently from the beginning, in all cases in which the 
question of the status of a general average statement has been involved, it has 
been held explicitly, or, at least, it is implicit in the opinions, that the cargo owner 
is not precluded by the general average statement itself; and that such statement 
is not prima facie or presumptive evidence against a person claimed thereby to 
be liable for contribution, but that the facts are all open to inquiry. The Niagara 
v. Cordes, 21 How. 7, 16, 16 L. Ed. 41; The Alpin (D. C.) 23 F. 815, 819; National 
Board of Marine Underwriters v. Melchers (D. C.) 45 F. 643, 647; The Santa 
Anna Maria (D. C.) 49 F. 878, 879; Van Den i v. Leeming et al. (D. ro 
70 F. 251, 253, 258, affirmed 79 F. 107 (C. C. A. 2); Franklin Sugar Ref. Co. 
Funch et al., 73 F. 844 (C. C. A. 3). 

After having read all the cases in any way bearing on this question which 
I have been able to find in the time at my disposal, I think that the status of a 
general average statement is most clearly and correctly set forth by a decision 
of a very strong court of great commercial judges, sitting as the Judicial Com- 
mittee of the Privy Council in the case of Wavertree Sailing Ship Co., Ltd. v 
Love, et al., 1897 A. C. 373. 

The case was heard by Lord Herschell, Lord Watson, Lord MacNaghten, 
Lord Shand, Lord Davey, and Sir Richard Couch. Lord Herschell wrote the opinion, 
in which the Judicial Committee advised the Queen that the judgment of the 
Supreme Court of New South Wales should be reversed. 

The circumstances were that the appellants, the owners of the ship Wavertree, 
had carried goods on her for several consignees, amongst whom were the re- 
spondents, on a voyage from London to Sydney, New South Wales. Whilst the 
vessel was in the port of Sydney and before the cargo was discharged a fire broke 
out and expenditures were incurred in extinguishing it, which gave rise to a claim 
of general average contribution from the cargo owners. 

Lord Herschell said at page 379 of 1897 A. C.: 

“The controversy between the parties arose in this way. The appellants having 
employed Messrs. Loftus & Co. of Liverpool to make out a general average state- 
ment, that firm sent through Messrs, Dalton Brothers, the ship’s agents at Sydney, 
a circular letter to the several consignees asking for certain particulars which 
they needed. The respondents thereupon took up the position that the average 
bond contemplated the general average being adjusted at Sydney, that in employ- 
ing average staters at Liverpool the appellants were taking an improper course, and 
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that the respondents were under no obligation to supply particulars for use by 
those gentlemen. 


“It is obvious that there has been a breach of the obligation which the re- 
spondents in express terms undertook, unless there was a condition implied in the 
agreement that the appellants should employ an average stater residing at Sydney 
to make up a general average statement. The judge in equity held, and the Su- 
preme Court have sustained his view, that there was such an implied condition, 
and that the respondents had therefore justified their refusal to furnish the neces- 
sary particulars. 

“Their Lordships are unable to concur in the view taken by the Court below. 
It was founded upon the provision in the average bond that the particulars were 
to be furnished in order that the general average charges might be ascertained 
and adjusted ‘in the usual manner,’ these words being regarded as requiring that 
an average stater at Sydney should be employed to prepare the average statement, 
and as excluding the employment of an average stater residing elsewhere. In their 
Lordships’ opinion. this view involves a misconception of the nature and functions 


of an average statement and of the position of the shipowner and other parties 
interested in relation to it. 


“The profession or calling of an average stater, or average adjuster as it is 
sometimes called, is of comparatively modern origin. The right to receive and the 
obligation to make general average contribution existed long before any class 
of persons devoted themselves as their calling to the preparation of average state- 
ments. It was formerly, according to Lord Tenterden, the practice to employ 
an insurance broker for the purpose. The shipowner was not bound to employ 
a member of any particular class of persons or indeed to employ any one at all. 
He might if he pleased make out his own average statement, and he may do 
the same at the present time if so minded. If he engages the services of an average 
stater, it is merely as a matter of business convenience on his part. The average 
stater is not engaged,,nor does he act on behalf of any of the other parties con- 
cerned, nor does his statement bind them. It is put forward by the shipowner as 
representing his view of the general average rights and obligations, but the state- 
ment or adjustment is open to question in every particular by any of the parties 
who may be called on to contribute. The average bond entered into in the present 
case no doubt contemplated that an average stater would be employed, and if 
not so employed the shipowner could have derived no benefit from the provisions 
which enable the trustees if they think fit to make advances out of the moneys 
deposited, and ultimately to distribute them in accordance with the average state- 
ment. But the bond imposes no obligation to employ an average stater, and it ex- 
pressly provides that nothing therein contained should constitute the average ad- 
juster who might be employed an arbitrator or his adjustment or statement a 
final settlement between the parties to the bond. It is difficult to see, then, whence 
an obligation on the part of the shipowner to have an average statement prepared 
by an average adjuster residing at Sydney can be derived, or what right the other 
parties liable to make general average contribution can have to dictate that the 
shipowner shall employ an average stater residing at a particular place any more 
than they have to designate the particular person to be employed. It is true that 
at most ports where adventures terminate or the interests divide, and no doubt 
at Sydney, professional average staters of competent skill are to be found, but 
this is not universally the case. And it is quite conceivable that the ship owner 
might not be willing to entrust the preparation of the statement to any of the 
very limited number of average staters who might be found at some of the smaller 
ports. The most convenient course would doubtless be, in many, perhaps in the 
majority of cases, to put the matter in the liands of an average adjuster practicing 
his calling at the port of discharge, but this would not always be so. Many cases 
may however be suggested where it would be to the advantage of all parties that 
the services of an average stater elsewhere should be engaged. 


“The learned judges in the Court below rested their judgment mainly on the 
law laid down by Lord Tenterden in the case of Simonds v. White (2 B. & C. 
805). ‘The shipper of goods,’ said the learned judge, ‘tacitly if not expressly assents 
to general average as a known maritime usage which may, according to the 
events of the voyage, be either beneficial or disadvantageous. And by assenting 
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to general average he must be understood to assent also to its adjustment at the 
usual and proper place; and to all this it seems to us to be only an obvious con- 
sequence to add that he must be understood to consent also to its adjustment ac- 
cording to the usage and law of the place at which the adjustment is to be made.’ 
The words relied on are that the shippers must be understood to assent to the 
adjustment of general average ‘at the usual and proper place.’ In their Lordships’ 
opinion, however, these words do not refer to the preparation of an average 
statement, but to the actual settlement and adjustment of the general average 
contribution. The preparation of a general average statement, which does not 
bind the shipper is not ‘the adjustment’ of general average. In order to under- 
stand Lord Tenterden’s language it is necessary to bear in mind what would hap- 
pen if all parties stood on their rights. The shipowner would hold the goods until 
he obtained the general average contribution to which they were subject. If the 
owner of the goods disputed his claim, he would appeal to the tribunals of the 
country to obtain possession of them on payment of what was due. These tribunals 
would have to determine whether the owner of the goods was entitled to them 
and what payment he must make to release them. It would naturally follow, as 
Lord Tenterden said, that the parties must be understood as consenting to the 
adjustment according to the law there administered. But all this has, in their 
Lordships’ opinion, nothing to do with the mere employment by the shipowner 
of an average adjuster to prepare a statement on his behalf. In Lord Tenterden’s 
time, professional average adjusters were not as commonly to be found in the 
different ports of discharge as they are at present.” 

This authority, it seems to me, is the most persuasive I have found and wholly 
satisfies me. 

A statement of general average is, legally speaking, therefore, entirely ex 
parte, although it may be based in part on information furnished to the ship- 
owner by cargo owners as to the nature and value of their goods. It may not be 
offered as prima facie proof as may be the statement of an auditor appointed by 
the court in an action at law to examine a long account or complicated facts, and, 
of course, it has not the effect of arbitration which is a voluntary agreed submis- 
sion by both parties to a named person or persons. Cf. The Alpin (D. C.) 23 F. 
815, 819. 

_ The fact that the shipowner may have employed a general average adjuster as 
his agent to make up the average statement, accordingly, is merely a question of 
the shipowner’s convenience and does not add to the probative value of the state- 
ment. A statement of general average, therefore, although it has a somewhat elabor- 
ate background and necessarily is based on a multipartite and complicated calculation, 
does not rise to any greater legal dignity than does any other statement of ac- 
count by a shipowner for money claimed to be due from a cargo owner. 


It follows that, when suit is brought by a shipowner on a general average 
statement in which a balance is found due from cargo, the libelant shipowner ‘is 
still dealing with a claim based on raw facts, and the respondent cargo owner 
when sued is as much at liberty as to the form of his answer as is any other 
respondent. i 


[4] IV. The libel in this case was filed on August 8, 1929, and tl r 
was filed April 23, 1930. ata ee tere 


The misfortune which occasioned the general average occurred, as above men- 
tioned, in February, 1920. 


Consequently, it is fair to presume that the respondents had information about 
the voyage long before the libel was filed, and in the intervening eight months 
between the filling of the libel and answer, if they had wished to do so, they 
could have safely framed issues which would be more illuminating to the court 
than a general denial, for it is to be presumed that any underwriter who refuses 
to pay a claim of this kind has some theory as to why he is not liable and does 
not base his refusal merely on an indisposition to pay losses. 

In Dupont de Nemours & Co. v. Vance et al., 19 How. 162, 170, at page 171 
15 L. Ed. 584, Mr. Justice Curtis said: : 

“The rules of pleading in the admiralty are exceedingly simple and free from 
technical requirements. It is incumbent on the libelant to propound with distinct- 
ness the substantive facts on which he relies; to pray, either specially or gen- 
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erally, for the relief appropriate to them; and to ask for such process of the 
court as is suited to the action, whether in rem or in personam. 

“It is incumbent on the respondent to answer distinctly each substantive fact 
alleged in the libel, either admitting or denying, or declaring his ignorance thereof, 
and to allege such other facts as he relies upon as a defence, either in part or in 
whole, to the case made by the libel. 

“The proofs of each party must correspond substantially with his allegations, 
so as to prevent surprise. But there are no technical rules of variance, or departure 
in pleading, like those in the common law, nor is the court precluded from grant- 
ing the relief appropriate to the case appearing on the record, and prayed for by 
the libel, because that entire case is not distinctly stated in the libel.” 

See, also, the considered dictum of Mr. Justice Clifford in the case of The 
Commander-in-chief, 1 Wall. 43, at pages 48 and 49, 17 L. Ed. 609, and Card v. 
Hines (D. C.) 35 F. 598, 600, 601. 

In The Elizabeth Monroe Smith, 258 F. 609, at page 610, Judge Rose, speaking 
for the Circuit Court of Appeals for the Fourth Circuit, said: “It is but rarely 
that the admiralty sanctions an answer which tells in substance nothing more 
than would be the plea of the general issue to a declaration at common law. In 
marine cases, whether for tort or contract, the witnesses are so likely to be widely 
scattered, the expense and difficulty of procuring their testimony is often so great, 
that the parties should be required by their pleadings to make a showing of the 
facts in their knowledge, so that the issues may be narrowed to the matters really 
in dispute.” I presume there has never been a judge who sat in an admiralty court 
in this country who does not agree with what Judge Rose there said. 

The purpose of pleading is to create issues of fact to be tried, and a trial 
cannot be really satisfactory unless the issues are clean cut, and so locked that 
both parties know the points to which to direct their evidence—the zone within 
which they must be vigilant, and outside which they need not go. 

Unless a court is willing without protest to spend many hours listening to un- 
necessary evidence, or, worse still, reading amorphous depositions, it ought to 
have, I think, ‘the right to demand a statement from each side in detail as to its 
respective claims sufficient to enable evidence to be kept within reasonable bounds. 

But whilst I am wholly in sympathy with the cases just cited and with the 
libelant’s desire to have issues more clearly narrowed and defined in this case, 
I cannot aid the libelant in any way unless there is a provision in the Rules of 
the Supreme Court which requires a more elaborate and detailed answer from 
the respondents in a case of this kind than the answer which has been filed. 

[5] V. The Twenty Sixth Rule of the United States Supreme Court in Ad- 
miralty (28 USCA § 723), which is invoked by the libelant in support of its ex- 
ceptions, provides, so far as here relevant, as follows: “All answers shall be fuli 
and explicit and distinct to each separate article and separate allegation in the 
libel, in the same order as numbered in the libel.” A reading of the answer herein 
shows that it complies with this rule. 

In Virginia Home Insurance Co. v. Sundberg (C. C.) 54 F. 389, at page 390, * 
Judge Lacombe said of admiralty pleadings: “Under the rules and practice, I 
am satisfied that libelant is entitled to an admission or denial of each distinct and 
separate averment in its libel, separately and distinctly.” To the same effect is 
The Dictator (D. C.) 30 F. 699. 

I think the answer in the present case, although it is not as much elaborated 
as Justice Curtis seemed to indicate was the best practice, complies, not only with 
the requirements of Rule 26, but also with the decisions in these cases. 

I do not see, therefore, what sanction there is which I might invoke to com- 
pel the respondents, who have elected to deny allegations of a libel, to elaborate 
on their denials. 

As a general average statement is challengable at every point, and by their 
general denials, their denials of knowledge and information sufficient to form a 
belief, and their denials on information and belief, the respondents have put in 
issue most of the allegations of the libel in a proper fashion, Oregonian R. Co. 
v. Oregon R. & Nav. Co. (C. C.) 22 F. 245, 246, 247 (reversed on other grounds, 
130 U. S. 1, 9 S. Ct. 409, 32 L. Ed. 837); Neubauer v. American Seating Co. (C. 
C.) 171 F. 273, 274, 275, and they have answered the libel article by article, as Rule. 
26 of the United States Supreme Court requires. 
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The exceptions to the answer must, therefore, be overruled, and the issues 
be left as much at large as they necessarily are when a libel of this kind is met 
by such an answer as this. 

Thus we are left to have the issues defined, as is usual in admiralty cases, by 
the briefs of counsel rather than by the pleadings. 

Enter order on two days’ notice. 
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ACCIDENT 


RYAN v. CONTINENTAL CASUALTY CO. No. 5869. 
Circuit Court of Appeals, Fifth Circuit. March 10, 1931. 
47 Federal Reporter (2d) 472. 
1. INSURANCE. 


Burden was on plaintiff in action on accident policy to prove that insured’s 
death’ resulted solely from accident. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. INSURANCE. 

Insured’s death was not caused solely by accident, if it would not have 
caused death, except for previously existing disease or infirmity, which was ag- 
gravated by or aggravated effect of accident. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

3. INSURANCE. 

Evidence held insufficient to take to jury question whether insured’s death 
resulted solely from accident. 

The evidence indicated that insured was afflicted with some serious 
internal ailment or defect before and at time of accident, and that such 
ailment or defect caused or proximately contributed to his death. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from the District Court of the United States for the Southern District 
of Florida; Alexander Akerman, Judge. 

Action by Florence O. Ryan against the Continental Casualty Company. Judg- 
ment for defendant, and plaintiff appeals. 

Affirmed. 

T. Paine Kelly and W. B. Lindsay, both of Tampa, Fla. (W. B. Lindsay, T. 
Paine Kelly, and J. W. B. Shaw, all of Tampa, Fla., on the brief), for appellant. 

R. W. Shackleford and Morris E. White, both of Tampa, Fla. (Robert W. 
Shackleford and Shackleford, Ivy, Farrior & Shannon, all of Tampa, Fla., on 
the brief), for appellee. 

Before Foster, Sibley, and Walker, Circuit Judges. 

WALKER, Circuit Judge. 

This was an action by the appellant on a policy issued by the appellee whereby 
the latter promised to pay to the former a stated sum for the loss of Charles J. 
Ryan, her husband, “resulting from a personal injury which is effected solely and 
independently of all other causes by the happening of an external, violent and 
purely accidental event.” The evidence showed as follows: At the time of his 
death the insured was forty-four years of age. Prior to his assisting in loading 
ice in a railroad car on the morning of his death he appeared to be in good health. 
While an employee of the ice company of which insured was the manager was 
engaged in loading ice into the car the insured took part in that task. While 
pulling ice from a truck into the car he slid and sat down, and he fell a second 
time on his face. ‘Then he got up, held one hand on his chest, and walked to a 
platform on which he laid down. After lying there for awhile he got up and 
went to his home in an automobile driven by his son. He died about thirty or 
forty minutes after reaching his home. A physician found him there in a state 
of shock, cold, clammy, and pale, and complaining of pain in his chest.. The 
physician stated that he had his hand on deceased’s pulse when it stopped; that 
his pulse was good right up to the time it stopped, but it stopped very suddenly, 
and he went right into a convulsion and died. He also stated that he was at a 
loss as to the cause of the death until he heard that the undertaker had found 
that there was a leak, and he then guessed it was a ruptured aorta; that he did 
not see any external evidence of an injury; and that he did not know that it is 
possible, from a medical standpoint, for the aorta of the human body to be rup- 
tured by any fall, no matter how violent, unless there was some external evidence 
of that fall. One would have no feeling after the rupture of the aorta, as death 
at once would follow such a rupture. The undertaker who embalmed the de- 
ceased’s body testified that in injecting the embalming fluid the face and upper 
part of the body responded, but that it appeared that there was no circulation in 
the lower part of the body, which led him to believe that there was an obstruc- 
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tion or rupture which interfered with the circulation. After the body had been 
embalmed there was an autopsy. The report of the physician who conducted the 
autopsy stated: 

“No external signs of violence on body. 

“Thoracic cavity; lungs looked apparently normal. 


“Heart; phecardium had a number of small holes about the eighth of an 
inch in diameter, muscles of the heart proper had a like condition, that is a num- 


ber of perforations throughout its substance, also the arch of the aorta had a 
hole in it. 


“The perforations of the heart were most likely made by use of trocar in 
the process of embalming, but I cannot positively state whether the perforation 
of the arch was a spontaneous condition or was caused by the use of trocar.” 


Upon the conclusion of the evidence the court directed a verdict in favor of 
the defendant. 


{1-3] The appellant was not entitled to recover unless the death of the in- 
sured resulted from a personal bodily injury which was effected solely and in- 
dependently of all other causes by the happening of an external, violent, and 
purely accidental event; and the burden was on her to prove that the death wag 
so effected or caused. It seems that a conclusion that the physical condition of 
the insured following his taking part in the loading of ice in the car, and his 
death, were due solely to his accidental slipping and falling or sitting down, and 
were not proximately contributed to by his voluntary exertion in handling ice, 
would have been a mere guess or surmise, and not a finding based on evidence 
having a substantial tendency to prove that what accidentally happened was the 
sole cause of such condition and the death. Carswell v. Railway Main Ass’n (C, 
C. A.) 8 F. (2d) 612, 614; Baldwin v. North American Accident Ins. Co. of Chi- 
cago (C. C. A.) 22 F.(2d) 111. To say the least, the conclusion that the insured’s 
state of shock, and that he was cold, clammy, pale, and in pain after taking part 
in the loading of ice, were due in whole or in part to the exertion which he vol- 
untarily made, was as consistent with the evidence adduced as the conclusion 
that what accidentally happened was the sole cause of his change of condition. 
But, assuming that insured’s change of condition would not have been caused by 
his voluntary exertion if the accidental slipping had not occurred, and that the 
change of condition was not due wholly or partly to the voluntary exertion, we 
are of opinion that the evidence adduced did not warrant a finding that his 
death was so caused as to give rise to a liability of the appellee under the policy 
sued on, because no phase of that evidence had any tendency to prove that what 
accidentally happened was capable of causing the death if the insured, prior to 
such accidental happening, was not affected with a disease or bodily infirmity 
which contributed to his change of condition and death. There was no evidence 
furnishing any support for a finding that the death of a person in anything like 
normal health could have been caused solely by such a slipping and sitting or 
falling down as the evidence tended to prove. Though the insured sustained a 
personal injury by the happening of an external violent and purely accidental 
event, his death was not brought about solely and independently of all other 
causes by that accident, if, at the time the accident occurred, it would not have 
caused his death if he had not then been afflicted with a previously existing dis- 
ease or infirmity, and if the accident had not aggravated the effect of the disease 
or infirmity, or the disease or infirmity had not aggravated the effect of the ac- 
cident. National Masonic Acc. Ass’n v. Shryock (C. C. A.) 73 F. 774; Kerns 
v. Aetna Life Ins. Co. (C. C. A.) 291 F. 289; Aetna Life Ins. Co. v. Ryan (C. 
C. A.) 255 F. 483; Commercial Travelers’ Mut. Acc. Ass’n v. Fulton (C. C. A.) 
79 F. 423. It cannot fairly be denied that the evidence as to the circumstances 
attending the physical collapse of the insured and his death persuasively indicated 
that before and at the time of the accidental event, which evidence tended to 
prove, the insured was afflicted with some serious internal ailment or defect, and 
that such pre-existing ailment or defect caused or proximately contributed to 
his death. We think the evidence adduced was such that the court would have 
been warranted in setting aside a verdict which inyolved a finding that the death 
of the insured resulted from a personal injury which was effected solely and in- 
dependently of all other cayses by the happening of an. external, violent, and 
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purely accidental event. This being so, the above mentioned ruling. was not er- 
roneous. 
The judgment is affirmed. 


FIELD v. SOUTHERN SURETY CO. OF NEW YORK. No. 40771. 
Supreme Court of Iowa. March 17, 1931. 
235 Northwestern Reporter 571. 
1, INSURANCE. 


Insurance policy must be construed most favorably to insured, where am- 
biguous. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Unambiguous words of insurance policy must be given effect in accordance 
with plain ordinary meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Evidence held insufficient to take to jury question whether insured’s death 
as result of carbon monoxide poisoning caused by inhalation of carbon monox- 
ide gas in garage, resulted from injuries suffered while “driving” or “adjusting” 
automobile, or in consequence of “explosion of automobile.” 

To “drive” is defined as to compel, or urge to move in some manner 

or direction; to “adjust” is to cause to fit, to make exact, bring into such 

relative positions or relations as will make action harmonious or pos- 

sible; and “explosion of an automobile” does not include internal explo- 
sion of the motor fuel. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 
6. INSURANCE. 

In determining meaning of word “explosion” in insurance policy clause 
“caused by the burning or explosion of an automobile,” it is proper to invoke rule 
noscitur a sociis. 

(For other cases, see Insurance, Dec. Dig. § 452.) 


Appeal from District Court, Polk County; Frank S. Shankland, Judge. 

The plaintiff brings this action as beneficiary in an accident insurance policy 
issued by Southern Surety Company, an Iowa corporation, the predecessor of the 
defendant Company, to recover the sum of $1,500 alleged to be due her by reason 
of the claimed accidental death of her husband, George A. Field, to whom the 
policy was issued. At the close of plaintiff’s evidence, the court directed a verdict 
in favor of the defendant company, and judgment was rendered accordingly. 
Plaintiff appeals. 

Affirmed. 

Tudson E. Piper and Harold S. Thomas, both of Des Moines, for appellant. 

Parrish, Cohen, Guthrie & Watters and Stuart Ball, all of Des Moines, for 
appellee. 

WAGNER, J. 

The policy upon which suit is brought is denominated “Special Automobile 
Accident Policy.” It insures the plaintiff's husband, George A. Field, against “the 
effects resulting exclusively of all other causes from bodily injury sustained by 
the insured during the life of this policy solely through external, violent and ac- 
cidental means (excluding suicide while sane or insane, or any attempt thereat, 
while sane or insane) and which bodily injury is sustained by the Insured while 
driving, riding in or on, demonstrating, adjusting or cranking an automobile, or 
in consequence of being struck, run down or run over by an automobile or caused 
by the burning or explosion of an automobile.” 

The policy also contains the following provision: 


“Further, this insurance does not cover * * * injuries fatal or non-fatal, ex- 
cept drowning, of which there shall be no visible mark or contusion on exterior 
of the body at the point of injury, the body itself in case of death not to be 
deemed such.” 

The plaintiff, in her petition, alleges “that on or about January 8, 1930, while 
said policy of insurance was in force and effect, the insured, George A. Field, met 





1256 The {nsurance Law Journal, Vol. 76 [June, 193} 


his death at Des Moines, Iowa, as a result of violent, external and accidental 
means, as provided and defined in said policy of insurance.” ‘This petition was 
attacked by the defendant by motion for more specific statement, asking that 
the plaintiff be required to state in what particular way, referred to in the pol- 
icy, it is claimed that the insured met his death; and, upon the sustaining of said 
motion by the court, the plaintiff, by amendment, alleged: “That the death of 
said George A. Field resulted from bodily injuries sustained by him while driving 
an automobile at the time and place as alleged in plaintiff’s petition. 

“And plaintiff further alleges, that said death resulted from bodily injuries 
wont wea by said assured, by reason of the explosion or explosions of an auto- 
mobile. 

At the close of plaintiff’s evidence, the plaintiff filed an amendment, alleged 
to conform to the proof, and stating “that the deceased, George A. Field, came 
to his death in consequence of adjusting an automobile, as provided for and within 
the meaning of said policy of insurance.” 

The answer of the defendant company admits the issuance of the policy and 
that the plaintiff is the beneficiary therein, and denies that the death of the in- 
sured was caused by any of the acts charged in the petition as amended; and 
further pleaded that there was no liability, because there was no visible mark 
or contusion on the exterior of the body at the place of injury. 

It thus appears that the issues as between the litigants are clearly and dis- 
tinctly stated. The policy, which is the contract between the insured and the 
first company, for whose obligations the defendant company is liable, insures the 
said George A. Field against the effects resulting exclusively of all other causes 
from bodily injury sustained by the insured through external, violent, and acci- 
dental means, “and which bodily injury is sustained by the insured while driving 
* * * or adjusting * * * an automobile * * * or caused by the burning or explo- 
sion of an automobile.” It will be noted that it is alleged by the plaintiff and 
denied by the defendant that the death resulted from bodily injuries sustained 
by the insured while driving an automobile. It is also alleged by the plaintiff, 
and denied by the defendant, that the death resulted from bodily injuries sus- 
tained by the insured while adjusting an automobile. It is further alleged by the 
plaintiff and denied by the defendant that the death of the insured resulted from 
bodily injuries sustained by reason of the explosion of an automobile. At the 
close of plaintiff’s evidence, the court sustained a motion for a directed verdict 
in favor of the defendant, which presents the question as to whether or not there 
is evidence from which the jury could be properly allowed to find that the death 
of the insured resulted from injuries suffered by him while driving or adjusting 
an automobile, or in consequence of an explosion of an automobile. 


[1, 2] Before adverting to the evidence in the case, we deem it advisable to 
state the rules of law applicable to the construction of insurance policies. ‘The 
general rule is that a policy of insurance must be construed most favorably to 
the insured, but this rule applies only when there is a real ambiguity in the 
ianguage of the policy. If the words used in the policy are plain and unambigu- 
ous, it is the duty of the court to give effect to such language in accordance with 
its plain and ordinary meaning, and not make a new contract for the parties by 
arbitrary judicial construction. See Walters v. Mutual Benefit Health & Acci- 
dent Association, 208 Iowa, 894, 224 N. W. 494; Hiatt v. Travelers’ Insurance 
Company, 197 Iowa, 153, 197 N. W. 3, 33 A. L. R. 655; Jones v. Hawkeye Com- 
mercial Men’s Association, 184 Iowa, 1299, 168 N. W. 305, 11 A. L. R. 380; Riser 
v. Federal Life Insurance Company, 207 Iowa, 1101, 224 N. W. 67, 63 A. L. R. 


292. In Walters v. Mutual Benefit Health & Accident Association, 208 Iowa, 
894, 224 N. W. 494, 496, we said: 


“In placing an interpretation upon an insurance contract, it is well settled 


that, if its terms are ambiguous, that construction will be given it which is most 


favorable to the insured. On the other hand, this rule does not warrant an ar- 
bitrary judicial construction.” 


In said case we quoted approvingly from Laventhal v. Fidelity & Cas. Co. 
of New York, 9 Cal. App. 275, 98 P. 1075, the following: 

“The policy is but a contract, and, like all other contracts, it must be con- 
strued from the language used; when the terms are plain and unambiguous, it 
is the dutv of courts to hold the parties to such contract. * * * It [the defendant 
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company] made its insurance policy with these conditions, and evidently fixed its 
rate or premium in accordance with the risk it assumed. To these conditions the 
plaintiff gave his assent when he accepted the policy.” 

In Hiatt v. Travelers’ Insurance Company, 197 Iowa, 153, 197 N. W. 3, 4, 
33 A. L. R. 655, we declared: 

“If the language is, without violence, susceptible of two interpretations, that 
one which will sustain his claim and cover the loss must in preference be adopted 
over that construction which will prove fatal thereto. Such a rule, however, does 
not warrant an arbitrary judicial construction of the terms of the instrument, 
and a court is in duty bound to give effect to exceptions and limitations in a 
policy as they are written, and, unless it may be said there is ambiguity in the 
words found in the policy, there is no occasion for the exercise of choice of in- 
terpretation. Jones v. Hawkeye C. M. Ass’n, 184 Iowa, 1299, 168 N. W. 305, 11 A. 
L. R. 380. In the absence of some controlling statutory rule to the contrary, a 
court must give effect to the language of an insurance policy according to the 
plain and ordinary meaning of the terms which the parties have employed. 
Swanson v. Provident Ins. Co., 194 Iowa, 7, 188 N. W. 677. It is not the function 
of a court to make a new contract of insurance by reason of supposed consider- 
ations of expediency or fairness. Some doubt or ambiguity must exist in order 
to invoke a rule of construction or interpretation.” 


[3] With the foregoing rules for our guidance, we now turn to the evidence 
in the case to ascertain whether there is evidence from which the jury could 
properly be allowed to find that the death of the insured resulted from injuries 
suffered by him while driving or adjusting an automobile, or in consequence of 
an explosion of an automobile. If there be no such evidence, then the ruling 
of the court in sustaining defendant’s motion for a directed verdict must be up- 
held. The insured was a lumber jobber, and at the time of his death on January 
8, 1930, resided with his family at the southeast corner of Thirty-Ninth street 
and Ingersoll avenue, in the city of Des Moines. He was the owner of a Ford 
coupé, which he used in connection with his business. He was also the owner 
of a Paige sedan, which was not used in connection with the insured’s business, 
but was used as a family car, principally by the daughter in going back and forth 
from the residence to the high school. On Sunday evening, January 5th, Mr. 
Field and his family rode out to dinner in the Paige sedan, during which trip 
the tank was filled with ethyl gas. The weather was mild, and there was no al- 
cohol or anti-freeze solution in the radiator, and the evidence tends to establish 
that the insured knew this condition. 

The residence of the insured faces west on Thirty-Ninth street, and there is 
a garage, large enough to hold only two cars, situated in the southeast corner of 
the lot. The next neighbor to the south, Callahan, has a garage which is situ- 
ated on the northeast corner of his lot, and which is also large enough to contain 
only two cars;. there is a driveway leading from the street to said two garages, 
the entrance being used in common by the two neighbors; but a short distance 
from the street the driveway to the Field garage veers to the left around two 
trees, and then to the right to reach the garage, while the driveway to the Cal- 
lahan garage turns slightly to the right. There is a walk from the front of the 
Field residence, running directly south to the private driveway used in getting to 
the Field garage; at the west of the Field garage are four swinging doors, all of 
which swing outward, and the two middle doors are adjacent to each other. In 
order to place a car in the north side of the garage, the two doors farthest north 
must be opened, and the same situation is true as to the two doors farthest south, 
in order to place a car in the south side of the garage. On Tuesday evening, 
January 7th, the daughter used the Paige automobile, and left it standing in the 
driveway at the south end of the walk hereinbefore mentioned. 


It was impossible to drive around said automobile with another automobile 
and arrive at the Field garage. Mrs. Field and her daughter retired about 11:30 
p.m. There is an electric light in the garage and also one at the southeast cor- 
ner of the Field residence, which were turned on by Mrs. Field before retiring. 
The neighbor, Callahan, came home in his automobile about 12:30 a. m., at which 
time the Paige sedan was standing in the Field driveway as hereinbefore stated, 
Callahan left his car in his driveway near his garage, and, as thus located, it was 
impossible to drive a car around his car and get to the Field garage. On the 
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morning of January 7th Field went from Des Moines to Sigourney on a business 
mission. Mrs. Field was not sure whether he would return that night, but she 
expected him. The neighbor, Callahan, arose before 5 a. m. on January 8th, and 
entered his car at the place where he left it standing a few hours before, turned 
to the left, passing within about fifteen feet of the Field garage, and then down 
the Field driveway to the street. At this time the Paige automobile was not in 
the driveway where it had been when he came home about 12:30. When Calla- 
han came home at 12:30 a. m., he observed the lights on the Field premises, here- 
inbefore mentioned, but did not observe whether the doors to the Field garage 
were open or closed. When he left early the next morning, the doors of the Field 
garage were closed and the lights still burning. Upon his leaving, he did not hear 
a motor running in the Field garage. The temperature grew colder during the 
night of January 7th, it being as low as seven degrees above zero. About 7:15 
on the morning of January 8th, Mrs. Field discovered that the Paige car was not 
in the driveway, where it had been left the evening before. She walked down the 
walk to the driveway, and saw the electric lights burning and heard the motor 
of a car in the garage. The doors to the garage were closed. She made her en- 
trance at one or both of the two doors farthest north, and in the garage found 
the lifeless body of her husband. Both the Paige car and the Ford coupé were 
in the garage; the coupé being to the south of the Paige, and a space of about 
three feet between them. The motor of the Paige car was running, while that of 
the Ford car was not in operation. The right front door of the Paige car was 
standing open; the doors of the Ford coupé were closed; the body of Mr. Field 
lay, face upward, on the left fender and running board of the Ford coupé, with 
his feet resting upon the ground and his head between the fender and back end 
of the hood. His body was fully clothed—with overcoat, galoshes, and gloves. 
His hat was tipped or thrown back; his portfolio was lying at his feet. Mrs. 
Field called at the house of the neighbor to the south for help, and a Mr. Moser 
came to her relief. He carried the body from the garage to the driveway. Mr. 
Moser detected the odor of smoke and gas that comes from the exhaust pipe of 
a car, and saw the smoke coming from the exhaust pipe of the Paige car and 
turned off the motor. 

An autopsy was performed upon the body in the afternoon of January 8th, 
and it disclosed that death was due to carbon monoxide poisoning, caused by in- 
halation of carbon monoxide gas. ‘There were no marks of violence anywhere 
on the body; peculiar pinkish blotches were found upon the surface of both legs 
and a striking red color of the musculature of the body. The medical testimony 
is: 

“Tt was a discoloration to the extent that it wasn’t the normal color, being 
a brighter red than normal and the blotches on the legs were also abnormal. This 
occurs in this type of poisoning. The blotches referred to are due to the dilation 
of the capillaries. 

“Q. At the point of injury on the inside? A. No, it is the capillaries, the small 
blood vessels that were dilated enough so that this high colored blood shines 
through.” ' ‘ 

The foregoing constitutes substantially all of the material and relevant testi- 
mony in the case. Does it show that the death of the insured resulted from an 
injury sustained by him “while driving an automobile?” We answer in the nega- 
tive. See Eynon v. Continental Life Ins. Co. of Missouri, 252 Mich, 279, 233 
N. W. 228; Howell v. Mandelbaum & Sons, 160 Iowa, 119, 140 N. W. 397, Ann. 
Cas. 1915D, 349; City of Harlan v. Kraschel, 164 Iowa, 667, 146 N. W. 463. 
There is nothing ambiguous in the use of the word “driving” as used in the 
policy; there is nothing to show that said word is used in a technical sense or 
that it should be given a meaning other than its usual and ordinary meaning. 
“Driving” is defined by Funk & Wagnalls’ New Standard Dictionary as “to urge 
forward under guidance; compel to go in a particular direction.” It is also de- 
fined by the Oxford Dictionary as “urge onward and direct the course of (an 
animal drawing a vehicle or plough or the vehicle itself; also; by later extension, 
a railway engine or train, etc.).”. In Howell y. Mandelbaum & Sons, 160 Iowa, 
119 at page 122, 140 N. W. 397, 398, Ann. Cas. 1915D, 349, we said: “According 
to the lexicographers, ‘drive’ means to compel or urge to move in some manner 
or direction.” This is its ordinary meaning. 
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In Eynon y. Continental Life Insurance Co. of Missouri, 252 Mich. 279, 233 
N. W. 228, there was involved an insurance policy which dealt with the insuring 
phrase, “sustained * * * by the wrecking or disablement of any private automobile, 
* * * in which the insured is. riding or driving.” The court said: 

“Mr. Eynon drove his automobile to a gasoline filling station in Bay City to 
inflate a tire. He stopped his automobile at the street curb, stepped to the ground, 
and applied the air to the disabled tube, and an explosion followed, causing the 
outer rim and tube to fly from the wheel and strike his face and body, inflicting 
injuries from which he died within a few hours. * * * The insured was not riding 
in or driving his car. * * * (Writer’s italics.) 

“Much ingenuity is exhibited by counsel in an endeavor to bring the acci- 
dent within the policy, but it all falls before a reading of the plain words em- 
ployed, limiting liability to accidents happening in a specified manner. * * * The 
language is too plain to call for construction and bars separation of words therein 
from the context.” 

The appellant’s theory must be, and in fact is, that the insured drove the 
Paige car into the garage and left the motor running, and then drove the Ford 
coupe into the garage alongside of the Paige car. She argues: “He (Field) 
most certainly started the motor of the Paige car and drove it into the garage. 
There can be no question that he was then driving the Paige automobile. Can it 
be said that his driving ended when he alighted from the Paige and went back 
to the Ford car, intending to return to the Paige? * * * The undeniable in- 
ference is that he left it running, was thereby controlling the motive power, and 
was in the act of completing the driving of the Paige car he was engaged in— 
that is, by shutting it off—when he met his untimely death.” 

[4, 5] There is no evidence as to what was Field’s intent in letting the motor 
of the Paige car run, or as to whether it was intentional or unintentional. The 
evidence is circumstantial, and as to this matter it is merely speculative and con- 
jectural. Verdicts may not be based on mere surmise or conjecture. The circum- 
stantial evidence must be something more than consistent with appellant’s theory 
as to how the accident occurred. It must exclude every other reasonable hypothesis. 
See Wheelan v. Chicago, Milwaukee & St. Paul Railway Co., 85 Iowa, 167, 52 
N. W. 119; Neal v. Chicago, Rock Island & Pacific Railway Company, 129 Iowa, 
5, 105 N. W. 197,2 L. R. A. (N. S.) 205; Hall v. Chicago, Rock Island & Pacific 
Railroad Company, 199 Iowa, 607, 199 N. W. 491; Cotten v. Halverson, 201 Iowa, 
636, 207 N. W. 795; Schmidt v. Hayden, 205 Iowa, 1369, 219 N. W. 399; Asbach 
v. Chicago, Burlington & Quincy Railway Company, 74 Iowa, 248, 37 N. W. 182. 
If his letting the motor of the Paige car run was unintentional—a lapse of mem- 
ory—then he certainly was not driving the Paige car. If, on the other hand, 
his letting the motor run while he drove the Ford car into the garage was in- 
intentional on his part, then he was not driving the Paige. According to appellant’s 
theory, if by merely letting the motor of the Paige car run while he drove the 
Ford car into the garage, he was still driving the Paige car, then he was driving 
both cars at the same instant of time. This constitutes an absurdity. He could 
not have been driving the Paige car while driving the Ford car. The driver drove 
both cars to their destination. He had ceased driving the Paige car when he be- 
gan driving the Ford car. He had driven the Ford car to its destination,had alighted, 


and had removed his portfolio therefrom, and the door was closed. His driving 
of both cars was ‘at an end. 


The appellant cites Grant v. Chicago, Milwaukee & St. Paul Railway Com- 
pany, 78 Mont. 97, 252 P. 382, and Commonwealth v. Crowninshield, 187 Mass. 
221, 72 N. E. 963, 6 L. R. A. 245, in support of the proposition that a person in 
control of the motive power of a motor vehicle is driving the same, but in both 
of said cited cases the automobile was in motion at the time in question. 

In the Grant Case, the question was as to whether or not the negligence of 
the driver was imputed to. a passenger. Said cases are not authority for ap- 
pellant’s contention in the instant case. The appellant strongly relies upon Southern 
Surety Company v. Davidson (Tex. Civ. App.) 280 S. W. 336, wherein it is held 
that a policy covering an accidental injury while operating an automobile covers 
an injury received to the ankle while alighting therefrom. Said case merely holds 
that the operator is protected in doing the necessary act of leaving the conveyance, 
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and until he has safely landed upon the ground. This case is not applicable to 
the facts in the instant case, for, as we have seen, even under appellant’s theory, 
Field had safely landed. The appellant further relies on Jaquith v. Worden, 73 
Wash. 349, 132 P. 33, 38, 48 L. R. A. (N. S.) 827. In this case a statute requir- 
ing lights on automobiles “when driven on any public road” was construed. The 
court held that parking without lights was a violation. of the statute, saying: 
“An automobile does not cease to be ‘driven’ when stopped or left standing on a 
public highway during the hours of darkness.” In City of Harlan v. Kraschel, 164 
Iowa, 667, 146 N. W. 463, 464, we held to the contrary, saying: “A standing car 
is not in the ordinary sense being ‘operated or driven.’” Also see Griffin v. McNeil, 
198 Iowa, 1359, 201 N. W. 78; and Leete v. Hays (Iowa) 233 N. W. 481. 


The appellant also relies on State v. Webb, 202 Iowa, 633, 210 N. W. 751, 49 
A. L. R. 1389; State v. Overbay, 201 Iowa, 758, 206 N. W. 634; State v. Myers, 
207 Iowa, 555, 223 N. W. 166. These cases relate to the statute making it a crime 
to operate a motor vehicle while in an intoxicated condition. It will be noted 
from the statute, Section 5027, Code 1927, that the verb in the statute is “operates” 
and not “drives.” It is manifest that the word “operate” cannot, in any event, in all 
cases, be equivalent to, or synonymous with the word “drive.”’ Many machines 
are stationary, and, while they can be and are operated, they cannot be driven. 
In State v. Myers, 207 Iowa, 555, 223 N. W. 166, we merely held that the owner 
of an automobile riding in a moving car with another who was: intoxicated and 
at the wheel is an accomplice in the criminal act of operating the car while in 
an intoxicated condition. In State v. Overbay, 201 Iowa, 758, 206 N. W. 634, 
we held that, within the meaning of the criminal statute, the operation of the 
engine by a drunken man at the wheel in an attempt to get the car out of a ditch 
or hole in the road constituted the operation of an automobile while in an in- 
toxicated condition. And in State v. Webb, 202 Iowa, 633, 210 N. W. 751, 49 A. 
L. R. 1389, we held that the stepping on the starter and the running of the motor 
by an intoxicated man is sufficient to constitute the operation of an automobile 
while in an intoxicated condition. It will be observed, as hereinbefore stated, that 
the criminal statute uses the word “operates” instead of “drives.” It will also 
be observed that in the Myers Case the car was in motion, and in the Webb and 
Overbay Cases the one convicted was in the automobile, putting forth his efforts 
in an endeavor to set the car in motion. Even if we should hold that the words 
“operate” and “drive” are synonymous terms, the one convicted in each case was 
driving the automobile within the ordinary meaning of the word “drive,” here- 
inbefore given, but said cases cannot be said to be analogous to the instant case. 
In the instant case, Field had driven the car to its destination, and had safely 
alighted therefrom. It will be observed that the appellant argues that Field was 
driving the Paige car, because she surmises that he intentionally let the motor 
run while he drove the Ford coupe into the garage. If he had intentionally let 
the motor run and had gone to the house and gone to bed, or if, under the same 
circumstances, he had gone to a cafe in close proximity to buy a cigar, it could 
not be successfully asserted that he was driving the automobile while absent 
therefrom; neither can it be under the facts as disclosed by the record. As to 
whether, in any event, within the meaning of such a policy of insurance, one 
could be said to be driving a car which is not in motion, we need not and do 
not now determine. It is sufficient to say that under the facts as shown by the 
record, a finding by the jury that Field sustained an injury while driving an auto- 
mobile, could not be upheld. 

But the appellant contends that the evidence is sufficient to warrant a finding 
by the jury that Field, at the time in question, was adjusting an automobile within 
the meaning of the policy. Neither do we agree with this contention. There is 
nothing ambiguous in the word “adjusting” as used in the policy, and nothing to 
show that said word is used in a technical sense, or that it should be given a 
meaning other than its usual and ordinary meaning. “Adjust” means “to cause 
to fit, make exact, bring into such relative positions or relations as will make 
action harmonious or possible; as to adjust the parts of a machine.” Funk & 
Wagnall’s New Standard Dictionary. In Anderson v. Seropian, 147 Cal. 201, 81 
P. 521, 527, in defining the word “adjust,” as applied to the adjustment of a 
machine, the court said: “To ‘adjust’ is to ‘place in order.’” This is the ordinary 
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‘ 


meaning of the word. There is no evidence that the automobile was not in or- 
der and no evidence from which there could be a finding by the jury, at the time 
in question, Field was “adjusting the automobile.” 

{6] The appellant further contends that the jury could properly find, from 
the evidence, that the injury to Field was caused by “an explosion of an auto- 
mobile.” The term “explosion” may be described in a general way as sudden 
and rapid combustion, causing violent expansion of the air, and accompanied by 
a report (see Vorse v. Jersey Plate Glass Insurance Company, 119 Iowa, 555, 93 
N. W. 569, 60 L. R. A. 838, 97 Am. St. Rep. 330) or “sudden breaking apart, 
shattering or bursting in pieces by internal pressure.” See Funk & Wagnall’s New 
Standard Dictionary. The word “explosion” occurs in the wording of the policy 
as follows: “Caused by the burning or explosion of an automobile.” It is proper 
to invoke the rule noscitur a sociis—it is known from its associates or associations 
—to ascertain the meaning of the word “explosion.” See Bader v. New Amster- 
dam Casualty Company, 102 Minn. 186, 112 N. W. 1065, 120 Am. St. Rep. 613; 
Neal v. Scruggs, 95 U. S. 704, 708, 24 L. Ed. 586. In the latter case it is declared: 

“It is a familiar rule in the interpretation of written instruments * * * 
that ‘a passage will be best interpreted by reference to that which precedes and 
follows it.’ So, also, ‘the meaning of a word may be ascertained by reference to 
the meaning of words associated with it.” 

It is quite clear that the explosion referred to in the policy of insurance 
must be the “explosion of an automobile.” While the mechanism of gasoline motors 
operates on the principle of explosion, the words “explosion of an automobile,” 
as used in the policy, cannot and do not mean the internal explosion of the motor 
fuel which is necessary and sufficient to run the motor, as claimed by the appellant. 
The explosion of the motor fuel is one thing, but the “explosion of an auto- 
mobile” is quite another. There is great danger of an explosion when an automobile 
burns or catches fire. Without further discussion it is quite apparent that a find- 
ing by the jury that Field’s death was caused by an “explosion of an automobile” 
could not be upheld. 

Thus far, in our discussion, we have found that a finding by the jury that 
the injury to Field was sustained “while driving an automobile,” or “while ad- 
justing an automobile,” or that it was “caused by an explosion of an automobile,” 
could not be upheld. Therefore the action of the court in sustaining defendant’s 
motion for a directed verdict was proper. 

The appellee makes the further claim that the evidence shows that there is 
“no visible mark or contusion on exterior of the body at the point of injury.” 
but, in view of our conclusions on the foregoing propositions raised by the ap- 
pellant, it becomes unnecessary for us to pass upon this proposition. 

For the foregoing reasons, the judgment of the trial court is correct, and 
the same is hereby affirmed. 

Affirmed. 


Faville, C. J., and Stevens, Albert, and Grimm, JJ., concur. 


JOHNSTON vy. COLUMBIAN NAT. LIFE INS. Co. 
Supreme Judical Court of Maine. March 24, 1931. 
154 Atlantic Reporter 79. 
1. INSURANCE. 


Payment by insurer of illness indemnity held not “waiver” of insurer’s 
rights under insured’s release of insurer from liability for accident indemnity 
under same policy, notwithstanding insured claimed his condition was due to 
accident. 

“Waiver” is the voluntary relinquishment of some known right, bene- 

fit, or advantage, and which, except for such waiver, the party other- 

wise would have enjoyed, and differs from “estoppel,” in that, under 

“estoppel,” regardless of intention, one may lose a benefit because, under 

a particular state of facts, it would be inequitable to permit advantage 

to be taken of it. 


(For other cases, see Insurance, Dec. Dig. § 603.) 
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2. INSURANCE. 

Evidence of insurer’s intention to waive rights under insured’s release of 
liability for accident indemnity: must be clear and convincing. 

(For other cases, see Insurance, Dec. Dig. 665[8].) 

3. INSURANCE. 

Payments by insurer of illness indemnity did not estop insurer from setting 
up insured’s release from liability for accident indemnity under same policy. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

4. INSURANCE. 

To estop insurer from asserting rights under release, insurer must have in- 
duced insured to disadvantageously change his position respecting matter in- 
volved. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

On Motion from Superior Court, Cumberland County. 

Action by James W. Johnston against the Columbian National Life In- 
surance Company. Verdict for the plaintiff. On defendant’s motion for new 
trial. 

Motion sustained. 

Argued before Pattangall, C. J., and Dunn, Sturgis, Barnes, Farrington, 
and Thaxter, JJ. 

Coombs & Gould and Hinckley & Hinckley, all of Portland, for plaintiff. 


Verrill, Hale, Booth & Ives, of Portland, for defendant. 
THAXTER, J. 


The plaintiff was the holder of a policy of the defendant insurance com- 
pany, which provided in certain clauses for indemnity for disability caused by 
accident and in certain other clauses for indemnity for disability caused by 
disease. Though combined in one policy, the two contracts are entirely distinct. 
On June 8, 1928, while this policy was still in force, the plaintiff suffered an 
accidental injury to his ankle. He was absent from work for six days, and 


then continued at his occupation till about the middle of July. His ankle, how- 
ever, bothered him, and from that time on he appears to have done no work. 
July 13, 1928, the defendant’s agent, Cronkite, called at the plaintiff’s house to 
collect a premium, and learned of the accident. He had the plaintiff fill out a 


report and subsequently a proof of loss. On July 16th the plaintiff received 
a check for $8.57 for indemnity due him for the six days that he had lost im- 
mediately following the accident. On the back of this check, over the indorse- 
ment of the plaintiff, was a general release in these words: “In consideration of 
the payment of this draft, I hereby discharge and release The Columbian Na- 
tional Life Insurance Company from all claims that I myself, my Executors, 
Administrators, Assigns, or Beneficiaries now have or may have on policy No. 
381861 on account of Injury received.on or about June 15, 1928.” There was 
an error in giving the date of the accident as June 15th, but this is entirely 
immaterial. There is no contention that this release was obtained by fraud 
or duress, or was imvalid when given. About the lst of September Cronkite 
again called at the plaintiff’s house, and learned that the plaintiff’s ankle was 
still bothering him. He appears to have suggested to the plaintiff that he make 
application for indemnity under the health provisions of the policy on the 
ground that he had arthritis. The plaintiff claimed that his condition was due 
to the accident, but finally ‘signed the application for illness benefits, and re- 
ceived payments of $10 a week for a period of twelve weeks. X-rays taken 
October 19th showed that there had been a fracture of one of the bones of the 
plaintiff's foot, and there was a condition of arthritis in the ankle. The testi- 
mony of the doctors and of those who had treated the plaintiff also indicates 
that he had a general arthritic condition, which may have been of long stand- 
ing. Whether the trouble with his ankle was due to this, or to the fracture, or 
to a combination of the two, is, in our opinion, immaterial. The defendant 
certainly elected to treat the disability as due to disease. 

This suit was brought to recover, not under the health provisions of the 
policy, but for accident disability. The defendant sets up the release as a bar; 
and the plaintiff answers that, by making the subsequent payments for illness, 
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the defendant has waived the release. The plaintiff’s assumption is that the 
defendant knew, or should have known, that the plaintiff was still suffering 
from the effects of the accident; and he contends that the payments subse- 
quently made to him reopened the question of liability for the accidental in- 
jury. The issue is a very simple one—whether the defendant’s election to pay 
illness benefits is evidence of a waiver of the release given to discharge it 
from liability for accident indemnity or estops the defendant from setting up 
such release. 

[1, 2] The defendant excepted to the refusal of the trial justice to direct 
a verdict in its favor, and to the refusal to give certain requested instructions, 
and also filed exceptions to certain instructions as given. ‘These exceptions 
have been duly certified to this court, together with a general motion for a 
new trial. As the motion brings before us the same question as the excep- 
tions, we shall consider only the motion. 

A waiver of a right is primarily based on the intent of the person pos- 
sessing it to forego its benefits. This court has defined a waiver as “the volun- 
tary relinquishment of some known right, benefit, or advantage, and_ which, 
except for such waiver, the party otherwise would have enjoyed.” Peabody 
v. Maguire, 79 Me. 572, 585, 12 A. 630, 632. A right may likewise be lost by 
an estoppel. Estoppel is quite different from waiver, in that, regardless of 
intention, one may lose a benefit, because under a particular state of facts it 
would be inequitable to permit advantage to be taken of it. 

In the case which we are here considering, the payment by the defendant 
of illness indemnity was not a waiver or even evidence of a waiver of its rights 
under the release. If such payments showed any intent at all with respect to 
the accidental portion of its policy, it was of a purpose to regard that obliga- 
tion as discharged. The mere fact that the plaintiff claimed that his condi- 
tion was due to the accident is entirely immaterial. The important considera- 
tion is, Did the defendant intend to give up its rights under the release? | This 
court has held that evidence of such intention must be clear and convincing. 
Berman v. Fraternities Health & Accident Association, 107 Me. 368, 373, 78 


A. 462. ‘ 

[3, 4] Nor is the plaintiff any better off in seeking to rely on the doctrine 
of estoppel. To estop the defendant from asserting its rights under its re- 
lease, it must by some representation have induced the plaintiff to do that which 
he otherwise would not have done, so that his position with respect to the acci- 
dent provision of the policy was changed to his detriment. Allum vy. Perry, 
68 Me. 232. By accepting the illness indemnity, however, the plaintiff lost no 
rights which he had previously possessed; his position was in no way changed 
to his disadvantage. 

The defendant may have made the subsequent payments on the policy be- 
cause it considered that it was legally liable to do so. If so, there is no rea- 
son why any of its rights should thereby be prejudiced. Furthermore, it may 
have been actuated by sympathy, or even by a desire to favor one who had 
held a policy for some years; but neither the insurer’s motives, nor even its 
belief that the plaintiff's trouble might have been due to the accident, are 
material, except in so far as they indicate an intent to waive its rights under 
the release. 

_The jury, which has rendered a verdict for the plaintiff, quite obviously 
believed that for some reason the payment of the illness indemnity re-established 
the defendant’s obligation to pay for injuries caused by the accident. There 
is no evidence on which such a verdict can be sustained. It is manifestly wrong. 

Motion sustained. 

New trial granted. 


NELSON v. GREAT NORTHERN LIFE INS. CO. No. 80. 
Supreme Court of Michigan. Feb. 27, 1931. 
235 Northwestern Reporter 180. 
INSURANCE. 
Insured whose arm was amputated above elbow could recover for total dis- 
ability, and was not limited to partial disability benefit as having sustained 
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loss of hand, under policy defining such loss as “dismemberment by severance 
at or above the wrist.” 
Insured claimed indemnity for total disability on account of the am- 

putation of the right arm, while the insurance company sought to limit 

its liability to specific amount provided for loss of hand. The phrase 

“above the wrist” in the provision defining loss of hand “as dismember- 

ment by severance at or above the wrist” was intended to include the 

wrist joint in the severance, and means just far enough above to in- 

clude that joint. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

Error to Circuit Court, Gogebic County; George O. Driscoll, Judge. 

Action by Robert A. Nelson against the Great Northern Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Argued before the Entire Bench. 

Waples & Waples, of Ironwood (Helmer, Moulton, Whitman & Holton, 
of Chicago, Ill., of counsel), for appellant. 

Leonard J. McManman, of Ironwood, for appellee. 


Mc Dona.p, J. 


_This is an action to recover total disability benefits under an insurance 
policy issued by the defendant May 27, 1926. The policy schedules the indem- 
nities in two classes. Part A provides for certain specific losses, one of which 
is the loss of a hand dismembered by severance “at or above the wrist.” Part 
B provides a monthly indemnity of $100 for partial or total disability. The 
following provision should be noted: “No payment of monthly indemnity will 
be made in case of any loss enumerated in part A.” 

At the time the policy was issued, the plaintiff was engaged in the auto- 
mobile repair business. On November 7, 1929, he was accidentally shot in 
the right arm, andi his injury resulted in an amputation about two and one- 
half inches above the elbow. Claiming that he was entitled to indemnity under 
Part B of the policy, as for total disability, he began this action to recover 
$100 per month from the date of accident to the commencement of suit. The 
defendant contended that its sole liability was-under part A for the loss of 
a hand, which, as there specified, was three-tenths of $2,000, the principal sum 
of the policy. On the trial at the close of the plaintiff’s case, and again when 
all of the proofs were in, the defendant moved for a directed verdict on the 
ground that, under the evidence, the plaintiff’s damages were recoverable under 
part A of the policy for the loss of a hand, and that therefore he could not re- 
cover under part B for total: disability. The motion was refused, and the 
cause submitted to the jury. The plaintiff received a verdict, on which judg- 
ment was entered. The defendant has brought error. 

If the plaintiff lost a hand, he cannot recover for total disability, so the 
question to be determined is whether as a result of his accidental injury the 
plaintiff suffered the loss of a hand within the meaning of part A of the policy. 

This question can be determined from the language of the policy. It says: 
“Loss shall mean, with regard to hands and feet, dismemberment by severance 
at or above the wrist or ankle joint.” 

Counsel disagree as to the meaning to be given to the word “above.” It 
is claimed by counsel for the defendant that it refers to any place between 
the wrist and shoulder, from which he concludes that the severance of plain- 
tiff’s arm two and one-half inches above the elbow joint constitutes the loss 
of a hand. The question is not what the word literally or figuratively means, 
but what was it intended to mean in the connection in which it was used in 
the policy. It was used in connection with the wrist joint, and it is very ap- 
parent that, in so using it, the insurer intended to convey the idea that the 
wrist jomt must be included in the severance, or there could be no recovery 
for the loss of a hand. Above the wrist is here meant just far enough above 
to include the joint in the severance. It is not meant that severance at the 
shoulder or above the elbow would constitute the loss of a hand. We think 
the words used fairly express the purpose of the insurer, which was, to limit 
its liability to the loss of a hand severed in such a way as to include the wrist. 
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In some respects, this case is similar to Kangas v. Standard Accident Insurance 
Co., 138 Minn. 418, 165 N. W. 268, 269, L. R. A. 1918B, 504. In that case, the 
policy provided for specific losses and for total disability. The plaintiff was 
accidentally injured, by being hurled against and under a passing train in such 
a manner that his left arm was crushed and the fingers of his right hand 
mangled. It became immediately necessary to amputate the fingers of the 
= hand and the left arm near the shoulder. The court stated the issue as 
ollows: 

“The decisive question is, Did the total disability give rise to a monthly 
accident indeninity, within the meaning of the policy, or is the plaintiff limit- 
ed to an indemnity for the specific loss of his left hand, under the provisions 
of part 2 of the policy?” 

There, as in this case, the policy provided that, to constitute the loss of 
a hand, it must be severed at or above the wrist joint. The court denied the 
defendant’s contention that plaintiff had lost a hand within the meaning of 
part 2 of the policy, and permitted a recovery for total disability on the ground 
that he had suffered the loss of an arm for which no provision was made in the 
policy under the head of specific losses. 

So, in the instant case, the plaintiff did not lose a hand within the mean- 
ing of part A of the policy. He lost an arm for which no provision was made 
in the schedule enumerating indemnity for specific losses. Therefore he is not 
barred by the policy from recovering for total disability. That he is totally 
disabled from carrying on the business he was engaged in at the time the 
policy was issued and at the time of the accident is not disputed. We find 
no error. ‘ 

The judgment is affirmed, with costs to the plaintiff. 

Butzel, C. J., and Clark, Potter, Sharpe, North, and Fead, JJ., concurred 
with McDonald, J. 

Wiest, J., concurred in the result. 


ERDMAN v. GREAT NORTHERN LIFE INS. CO. No. 91. 
Supreme Court of Michigan. Feb. 27, 1931. 
235 Northwestern Reporter 260. 
1. INSURANCE. 

That insurer furnished claim blanks and received them after being filled in 
by insured did not constitute waiver of defense based on noncompliance with 
policy; insurer having specifically reserved all defenses. 

(For other cases, see Insurance, Dec. Dig. § 396[1, 4].) 

2. INSURANCE. 

Chiropractor held not “licensed physician or surgeon” who, to justify re- 
covery under health policy, must be in regular attendance on insured (Comp. Laws 
1915, § 6726, subsec. 3; Pub. Acts 1927, No. 407, § 12). 

Comp. Laws 1915, § 6726, subsec. 3, and Pub. Acts 1927, No. 407, § 12, 
forbid chiropractor to designate himself as physician or surgeon licensed 

as provided by law. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

Case-Made from Circuit Court, Mecosta County; Earl C. Pugsley, Judge. 

Action by William W. Erdman against the Great Northern Life Insurance 
Company. Judgment for defendant, and plaintiff appeals on a case-made. 

Affirmed. 

Argued before the Entire Bench. 

Fred R. Everett, of Big Rapids, for appellant. 

John J. Temple, of Detroit, and Worcester & Worcester, of Big Rapids, for 
appellee. 

SUTZEL, C. J. 

__ Plaintiff William W. Erdman, took out a life and health insurance policy 
with the Great Northern Life Insurance Company, a Wisconsin corporation, de- 
fendant herein. It provided for an indemnity of $250 a month for the period 
during which insured was totally disabled by reason of bodily disease, subject, 
however, to certain printed conditions. Clause (b) of the policy affects the issue 
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ey 

in this case and is as follows: “(b) The health insurance under this policy shall 
not cover disease contracted, nor sickness nor disability sustained, in any part 
of the world except that part of the United States and Canada in North America, 
lying between the tropic of cancer and the fifty-fifth degree of north latitude; 
nor shall it cover disability from disease contracted while engaged in military 
or naval service; nor shall it cover disability for any period during which the 
insured is not under the professional care and regular attendance of a licensed 
physician or surgeon other than the insured; nor shall it cover disability unless 
the cause of the disease be contracted and the disability begins while the insur- 
ance against disability by disease is in force.” 

Plaintiff is a chiropractor at Big Rapids, Mich., and practices a system of 
treatment of human ailments or diseases without the use of drugs or medicines. 
He claims that, during the fall and early winter of 1929, he became afflicted with 
a general nervous breakdown. He thereupon consulted Clyde I. Green, another 
chiropractor, who advised him that he needed a complete rest and change. There- 
upon plaintiff went to Texas and remained there until the first day of February, 
1930. Upon his return, he continued to practice his profession. While he was 
away, he neither consulted Green nor any one else for his ailments. During this 
period Green became seriously sick and was confined to a hospital for many 
weeks. 

Plaintiff filed a claim against defendant under the policy for the period during 
which he was in the South. Defendant claims that clause (b) precludes plaintiff’s 
recovery because during the period for which disability is claimed plaintiff was 
not under the professional care and regular attendance of a licensed physician or 
surgeon or any one, and that a chiropractor is not a licensed physician or sur- 
geon as provided for by the policy. Plaintiff insists that his ailment was such 
as not to require medical services during the time he was away. He further claims 
that a treatment by a chiropractor complies with the intent and meaning of clause 
(b). The trial court, upon the conclusion of plaintiff’s testimony, directed a judg- 
ment in favor of defendant. 

[1] Plaintiff asserts that the furnishing of blanks for proof of claim and 
their receipt by defendant after having been filled in by plaintiff constitute a 
waiver of the defenses claimed. Defendant, in furnishing the blanks, specifically 
stated that it reserved all legal defenses. There is no showing whatsoever that 
it knew that plaintiff had not complied with the terms of the policy. On the 
contrary, the plaintiff's proof of claim is misleading in describing the chiropractor, 
who attended plaintiff, as a doctor, a title to which he has no legal right. 

[2] It is further claimed that, as a policy must be construed most strongly 
against the insurer who wrote it, a fair interpretation of clause (b) includes 
treatment by a chiropractor. The plain meaning of the words does not permit 
this construction, 

The law (subsection 3 of section 6726, C. L. 1915) under which both plain- 
tiff and Green were licensed to practice chiropractic, states as follows: “A prac- 
titioner under this subdivision shall not be permitted to use in any form the title 
of ‘doctor’ or ‘professor’ or any of their abbreviations, or any other sign or 
appellation to his or her name which would in any way designate him or her 
as a phy aii or surgeon qualified under the provisions of section three, subdivi- 
sions one and two of this act, or in violation of the provisions of this act.” While 
the meaning of this section is unambiguous and plain, the Legislature subse- 
quently in a different act again referred to it, and in section 12, Act 407, Public 
Acts 1927, provided as follows: “Interpretation of terms used in this act: Wher 
ever in this act the terms ‘physicians’ and ‘surgeons’ appear, they shall be in- 
terpreted as meaning such persons as are licensed to full and unlimited privileges 
to practice medicine and surgery as provided for in act number two hundred 
thirty-seven of the public acts of eighteen hundred ninety-nine, and acts amenda- 
tory thereto, and shall not refer to persons licensed to practice a system of treat- 
ment of human ailments or diseases as provided for in section three, subdivision 
three, act number two hundred thirty-seven, of the public acts of eighteen hundred 
ninety-nine, or acts amendatory thereto.” If there were any doubts in regard to 
the plain meaning of the terms “licensed physicians and surgeons,” they are 
dispelled by these statutory provisions. 
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[3, 4] A chiropractor may practice medicine. Locke v. Ionia Circuit Judge, 
184 Mich. 535, 151 N. W. 623; Janssen v. Mulder, 232 Mich. 183, 205 N. W. 159; 
People v. Lewis, 233 Mich. 240, 206 N. W. 553, 42 A. L. R. 1337. In so doing, 
however, he does not become a licensed doctor, physician, or surgeon. Section 
6739, C. L. 1929, provides for examinations in certain subjects for those who 
wish to become chiropractors and in a wider range of subjects for those de- 
siring to become doctors, physicians, or surgeons. Persons in the respective classes 
are treated the same as others in the same class. There is no discrimination. 

Other errors claimed are raised for the first time in this court or have been 
answered in the discussion of the case or have no merit. The trial judge came 
to the correct conclusion. 

The judgment in favor of defendant is affirmed, with costs. 

Clark, McDonald, Potter, Sharpe, North, Fead, and Wiest, JJ., concur. 


CUMMINGS y. GREAT AMERICAN CASUALTY CO. No. 28360. 
Supreme Court of Minnesota. March 20, 1931. 
235 Northwestern Reporter 617. 
INSURANCE. 

Motor speed boat making regular pleasure excursions, and advertised for 
public carriage, held “public conveyance provided by common carrier, for pas- 
senger service only,” within accident policy. 

Syllabus by the Court. 

A motor speed boat used in making regular pleasure excursions 
around a large lake, advertised and used by the owners as being in the 
service of the public for the carriage as passengers of whoever desired 
to ride, held a “public conveyance provided by a common carrier, for pas- 
senger service only,” within the coverage of an accident insurance policy. 
(For other cases, see Insurance, Dec. Dig. § 452.) 


Appeal from District Court, Redwood County; A. B. Gislason, Judge. 

Action by Mary Cummings against the Great American Casualty Company. 
Decision for the plaintiff, and, from an order denying its motion for amended 
findings or a new trial, defendant appeals. 

Order affirmed. 


N. R. Ryerson and Geo. A. Barnes, both of Redwood Falls, for appellants. 

Julian E. Morten, of Lamberton, and Einar Hoidale, of Minneapolis, for re- 
spondent. 

Stone, J. 


Action to recover a death indemnity under a policy of accident insurance. 
The trial without a jury resulted in a decision for plaintiff. Defendant appeals 
from an order denying its motion for amended findings or a new trial. 

Plaintiff is the beneficiary of the policy, which was issued November 23, 1928. 
Her husband, Lloyd Cummings, was the insured. July 28, 1929, while the policy 
was in force, he lost his life while a passenger on a motorboat destroyed in a 
collision on Lake Okoboji in Iowa. The policy covered the insured “while act- 
ually riding as a passenger * * * in a place regularly provided for the transporta- 
tion of passengers within a surface or elevated railroad or subway car, steam- 
boat or other public conveyance provided by a common carrier, for passenger 
service only.” The one question litigated below and presented here is whether the 
boat was a “public convevance provided by a common carrier, for passenger ser- 
vice only,” within the policy provision above quoted. 

The craft was so designed and motored as to be in the speed class, and aptly 
named “Miss Thriller.’ It was capable of carrying twenty passengers. The own- 
ers were operating it solely for excursion purposes, taking passengers on a rapid 
tour of the lake, starting from and returning to their own dock without other 
stops. Each trip required about fifteen minutes. Two smaller boats were op- 
erated in the same manner by the same owners, who were licensed by state au- 
thority “to carry passengers.” By appropriate advertising, they held themselves 
out as ready to receive passengers at 50 cents each for the round-trip of the lake. 
There was nothing in their advertising or conduct otherwise indicating that they 
reserved the right or proposed to refuse any’ person or class of persons as pas- 
sengers. They did decline to go out with the “big boat” unless they had a min- 
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imum load of six. If there were fewer passengers thati that for a given trip, a 
smaller boat was used. “These boats were open to the public,” and the owners 
“invited the public to ride.” The wharf from which the boat was operated was 
a public landing. The testimony of one of the owners is that, not only were the 
public generally invited to ride, but also that “we never refused anybody.” “We 
would haul them; we had to because we were operating for the public. If you 
bought a ticket and was going out, we had to take you. * * * It was just the same 
peste ae public going to a picture show. * * * We was operating the boat for the 
public.” 

For defendant there is urged, in all its strictness, the common-law concept of 
a common carrier and his duties. See Hutchinson on Carriers (3d Ed.) §§ 47 
and 48. “A common carrier is one who undertakes, for hire, to transport from 
place to place the goods or persons of such as choose to employ him.” Dunnell, 
Minn. Dig. (2d Ed.) § 1204. See, also, 2 Words and Phrases, Third Series, 192 
et seq. It is urged that one cannot be a common carrier unless his transportation 
of goods or persons is carried on “generally as a business, and not as a casual 
occupation.” That requirement is met by the facts. Their owners were operating 
the boats in question regularly. It was their established business. ‘They do not 
appear to have had any other. The launches were not operated as mere adjuncts 
to a summer resort or incidents of any other business or occupation. 

The next proposition for defendant, and it is the important one, is that a 
common carrier must serve all who “choose to employ him,” and that the own- 
ers and the speed boat here in question were not so employed. There again the 
record has been construed against defendant’ by the decision below, and, we think 
reasonably so. One who is actually holding himself out as ready and willing to 
serve the public generally, without express reservation of the right, arbitrarily 
or otherwise, to refuse given individuals or classes, and who otherwise fills the 
requirements, is not prevented from being a common carrier by reason of any 
unexpressed supposition or mere mental reservation. Cushing v. White, 101 
Wash. 172, 172 P. 229, L. R. A. 1918F, 463; Lloyd v. Haugh & Keenan Storage & 
Transfer Co., 223 Pa. 148, 72 A. 516, 21 L. R. A. (N. S.) 188. But nothing even 
of that kind appears now. ‘The boat owners, so far as we can see, intended to 
serve all comers. They neither refused, nor intended to refuse, any one so long 
as they had the room necessary for his carriage. 

There is no occasion for a discussion or even much citation of cases. They 
are found in great number under the head of Common Carriers in Words and 
Phrases, First, Second, and Third Series. Excursion boats serving the public 
are held to be conveyances provided by common carriers. Dunn v. New Amster- 
dam Casualty Co., 141 App. Div. 478, 126 N. Y. S. 229; McBride v. McNally, 
243 Pa. 206, 89 A. 1131, 52 L. R. A. (N. S.) 259. 

In North American Accident Ins. Co. v. Pitts, 213 Ala. 102, 104 So. 21, 40 A. 
L. R. 1171, an aeroplane was held not to be a vehicle provided by a common car- 
rier of passengers upon the ground that the owner carried only such persons as 
he saw fit. Among others, he refused to carry negroes. The same accident was 
involved in Brown v. Pacific Mutual Life Ins. Co. of Cal. (C. C. A.) 8 F.(2d) 
996. The same result was reached, and for the same reason. 

Order affirmed. 


PAUL v. FIDELITY & CASUALTY CO. OF NEW YORK. No. 21365. 
St. Louis Court of Appeals. Missouri. Feb. 3, 1931. 
34 Southwestern Reporter (2d) 978. 

1. INSURANCE. 

Insurance policies are to be construed liberally in favor of insured and against 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 

Insurance policy, susceptible to two equally favorable interpretations, is con- 
strued most favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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3. INSURANCE. 

No liability for death arises on health or accident policy insuring against “total 
disability.” 

(For other cases, see Insurance, Dec. Dig. § 529.) 
4. INSURANCE. 

Health policy providing for payment of “any indemnity to which assured 
may have become entitled” to beneficiary on assured’s death held not to entitle 


beneficiary to collect for insured’s death as for “total disability,” but only to 
such sums as were payable assured. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

-Appeal from Circuit Court, St. Louis County; Arthur V. Lashly, Judge. 

“Not to be officially published.” 

Action by Mrs. H. L. Paul against the Fidelity & Casualty Company of New 
York. From the judgment, plaintiff appeals. 

Affirmed. 

Henry H. Oberschelp, of St. Lo for appellant. 

George A. Hodgman, of St. Louis, for respondent. 

Nipper, J. 


This is a suit on an insurance policy by the beneficiary therein named; she 
being the wife of the insured. Plaintiff’s husabnd, Dr. H. L. Paul, was a dentist. 
He took out this insurance policy, and after his death his wife brought this suit. 
The purpose of the ‘policy was to furnish indemnity not exceeding $3,900, pay- 
able in weekly installments, through any partial or total disability resulting from 
illness or sickness. 


The sole question in this case is whether his death before the expiration of 
the payment period released defendant from payment for the remainder of the 
period or confirmed its liability for the total insurance for total disability. The 
policy insured against illness or sickness contracted by plaintiff’s husband, which 
resulted in total illness disability that continuously prevented him from perform- 
ing his duties pertaining to his occupation for a period exceeding ten days, and 
partial illness disability that continuously prevented him from performing at least 
half the work essential to the duties of his occupation. The defendant agreed to 
pay $37.50 a week for the period of total disability exceeding the first ten days and 
not exceeding 104 weeks thereafter, and for partial disability agreed to pay half 
that sum a week for not exceeding fifty-two weeks. ‘The policy provided that, in 
the event of his death prior to the payment of any indemnity to which he may 
have become entitled under the policy, such indemnity should be paid by the 
company to the beneficiary, and that any medical adviser of the company should be 
allowed to examine the person or body of the person on account of whose alleged 
illness claim was made under the policy, and that he should also have the right and 
opportunity to make an autopsy in case of death. 


While the policy was in full force and effect, on September 19, 1928, plaintiff’s 
husband suffered total illness disability which prevented him from performing his 
occupation, and resulted in his death on January 9, 1929. In December, 1928, while 
he was still alive, defendant paid him $300 for the eight weeks from September 29 
to November 23, 1928. After his death, plaintiff requested further payments under 
the policy, but defendant claimed that his death, instead of confirming its liability 
under the total disability provision, released it. 


In April, 1929, defendant offered to pay plaintiff $246.42 as the amount due for 
the period from November 23, 1928, to his death, and defendant admitted its liability 
to that extent. Plaintiff would not consent to the acceptance of this payment in 
full discharge of defendant’s obligation. 

The case was tried upon the following stipulation and agreement: 


“The policy sued on is introduced in evidence, and either party may refer to 
such parts thereof as they may deem pertinent. If there be any legal liability on 
the defendant for indemnity for any period after the death of plaintiff’s husband, 
then judgment shall be entered for $246.42, being indemnity due up to date of his 
death, and in addition the sum of $3,353.58, covering the remainder of the 104 


weeks indemnity provided by the policy for total illness-disability, making a total 
of $3,600.00. 
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“The Policy. 

“The provisions of the policy were as follows: 

“The defendant insured Dr. H. L. Paul, a dentist, against illness or sickness 
resulting in (a) total illness-disability that continuously prevents the assured for a 
period beginning during the said term from performing each and every duty per- 
taining to his occupation for a period exceeding ten days; (b) partial illness-dis- 
ability that continuously prevents the assured for a period begining during the 
said term from performing at least half the work essential to the duties of his oc- 
cupation, as hereinafter specified. 

“Defendant agreed to pay for total illness-disability, excluding the first ten days 
and not exceeding 104 consecutive weeks thereafter the weekly indemnity of $37.50, 
and for partial illness-disability half said weekly indemnity for not exceeding 
fifty-two weeks. : 

“Any medicaladviser of the company shall be allowed to examine the person 
or body of any person on account of whose alleged illness claim is made under this 
policy, and he shall also have the right and opportunity to make an autopsy in 
case of death. : 

“In the event of the assured’s death prior to the payment of any indemnity to 
which the assured may have become entitled under this policy such indemnity shall 
be paid by the company to the beneficiary. In the event of the death of the bene- 


ficiary prior to the death of the assured such indemnity shall be paid to the execu- 
tors or administrators of the assured. ‘ 


“Plaintiff, wife of said Dr. H. L. Paul, was the named beneficiary.” 

The court rendered judgment for the plaintiff, against the defendant, for 
$246.42. From this judgment, plaintiff has appealed. 

Defendant’s contention was that the death of the insured released it from the 
further payments. Plaintiff insists that insured’s death did not release defendant 
from further monthly payments, and seeks to recovér on the ground that the 
death of insured was a total disability resulting from his illness, and that the 
policy did not exclude death. It is further argued that, if death was to be ex- 
cluded as a total disability, the policy should have so stated in specific terms. 


[1-3] We are not unmindful of the general rule of construction that insur- 
ance policies are to be construed liberally in favor of the insured and against the 
insurer, and that, where a policy is susceptible of two interpretations, equally rea- 
sonable, that construction most favorable to the insured must be adopted. We are 
of the opinion, however, that only one reasonable construction can be given to 
this policy, and that is the construction placed thereon by the lower court. A great 
majority of the cases upon this question hold that the words “total disability’ do 
not include death. It must be observed that from the very nature and character 
of the insurance no liability for death arises upon a health or accident policy insur- 
ing against total disability. In 1 C. J. p. 466, it is said: “A provision for the pay- 
ment of a weekly indemnity during the period of total disability refers to the 
condition of a living person, and no recovery can be had thereunder for the death 
of the insured.” The text-writer cites in support of the above statement the case 
of Dawson v. Accident Ins. Co. of North America, 38 Mo. App. 355. 


[4] Appellant argues, however, that the cases supporting the above statement 
of the law are cases wherein there was nothing said about an administrator or any 
one other than the insured collecting the benefits, and that therefore the provisions 
in. these policies fairly excluded death. This argument, however, it not convinc- 
ing. The policy provides that, in the event of the insured’s death prior to the pay- 
ment of any indemnity to which the insured may have become entitled under the 
policy, such indemnity shall be paid to the beneficiary, and, in the event of the 
death of the beneficiary prior to the death of the insured, such indemnity shall be 
paid to the executors or administrators of the:insured. The indemnity referred to in 
this policy is not payable merely because of death. The beneficiary would be 
entitled to the payment of such sums only as would be due under the policy to the 
assured himself. The cases of National Life Ins. Co. v. Fleming, 127 Md. 179, 96 
A. 281, and Galewski v. Clover Leaf Cas. Co., 191 Ill. App. 496, lend some support 
to appellant’s contention. However, the great weight of authority is against her, 
as may be seen by reference to the following: Markland vy. Clover Leaf Cas. Co. 
(Mo. App.) 209 S. W. 602; Dawson v. Accident Ins. Co., supra; 14 R. C. L. p. 
1317; Hill v. Travelers’ Ins. Co., 146 Iowa, 133, 124 N. W. 898, 28 L. R. A. (N. 
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S.) 742; Dunn v. Standard Life & Acc. Ins. Co., 197 Mo. App. 457, 196 S. W. 
100; Hall v. American Emp. Lia. Ins. Co., 96 Ga. 413, 23 S. E. 310; Burnett v. 
Railway Officials Acc. Ass’n, 107 Tenn. 185, 64 S. W. 18. 

Accordingly, the judgment of the lower court is affirmed. 

Haid, P. J., and Becker, J., concur. 


REYNELL v. INDEMNITY INS. CO. OF NORTH AMERICA. 
Supreme Court, Monroe County. Dec. 17, 1930. 
248 New York Supplement 308. 
INSURANCE. 


Death of insured from condition of physical weakness or predisposition 
made operative by accident held within policy limiting liability to “accident” 
exclusively. 

Syllabus by the Court. 

There may be a recovery under an accident insurance policy which 
limits the liability to an accident solely and exclusively, where the de- 
ceased was in such a condition of physical weakness or predisposition 
that the accident made the condition operative, from which he died. 

(For other cases, see Insurance, Dec. Dig. § 449.) 


Action by Kathryn A. Reynell against the Indemnity Insurance Company 

North America. There was a verdict for plaintiff, and defendant moved 

a new trial. 

Motion denied. 

Arthur T. Pammenter, of Rochester, for the motion. 

Sutherland & Dwyer, of Rochester, opposed. 

RODENBECK, J. 

The court, in this case, attempted to follow the rule laid down in Silver- 
stein v. Metropolitan Life Insurance Co., 254 N. Y. 81, 171 N. E. 914. The court, 
in the Silverstein Case, distinguished between a morbid or abnormal condition, 
and a condition which is “at most a predisposing tendency” towards a disease 
or infirmity. Page 84 of 254 N. Y., 171 N: E. 914, 915. The governing principle, 
stated by Rugg, C. J., which is approved by Judge Cardozo, was the one that 
was followed in the charge. 

In applying the liability of accident insurance policies, a distinction must 
be drawn between persons who have had a disease but who have recovered, 
or where the disease is not in an active condition but is dormant or quiescent. 
The physical variance of individuals who may be carrying accident insurance 
policies is such that, in an action on such a policy, questions of fact may be 
presented as to whether or not there was any co-operation between the physical 
condition and the accident in producing death. Such a fact was presented in 
this case, and the jury has decided against the contention of the defendant. 

If the insured was not suffering from a disease at the time of the accident, 
as that term is understood “in the common speech of men,” but was in such 
a condition that the accident “starteq up and made operative” a physical weak- 
ness, or predisposition, there may be a recovery under a policy which limits 
the liability to an accident solely and exclusively. 

Motion denied, with $10 costs. So ordered. 


SOUTHERN TRAVELERS’ ASS’N v. WRIGHT. Nos. 1408-5599, 
Commission of Appeals of Texas, Section A. Feb. 4, 1931. 
34 Southwestern Reporter (2d) 823. 
4. INSURANCE. 


Insurance contract held unambiguously to designate classes of insurance de- 
sired, and to require membership fee in addition to premium, precluding applica- 
tion of amount of such fee to payment of future premiums (Rev. St. 1925, art. 
4794). 

Rev. St. 1925, art 4794, provides that insurance corporations existing 

by virtue of articles 4784—4799, may charge membership fee not exceed- 

ing $3 on each policy, and by-laws of insurance company involved required 

membership fee to accompany application, and provided also that insurance 
contract should consist of application, policy, and by-laws, and that failure 

to pay premiums within 30 days after request would result in forfeiture. 
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{t appeared that insured applied for accident insurance, and sent proper 

amount for membership fee, together with quarterly dues and premiums, 
but after receiving policies, he wrote to company, saying that he under- 
stood he was paying for both health and accident insurance. Company’s 
reply expressed willingness to make the change whenever desired, and to 
credit his account with what would be an overpayment if such change were 
made. Insured made no reply, and failed to pay next quarterly premium, 
although company sent several requests therefor. 
(For other cases, see Insurance, Dec. Dig. § 360[1].) 

5. INSURANCE. | ’ 
When policy is issued and delivered, insured is bound by its terms. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


Error to Court of Civil Appeals of Eleventh Supreme Judicial District. 

Suit by Mrs. Mallie Wright against the Southern Travelers’ Association. A 
judgment for plaintiff was affirmed by the Court of Civil Appeals [20 S. W. (2d) 
1093], and defendant brings error. 


Judgments of the district court and court of Civil Appeals reversed, and cause 
remanded. 


George Mendell, of Austin, T. B. Ridgell, of Breckenridge, and J. E. Gilbert, 
of Dallas, for plaintiff in error. 

Robert E. Bowers, of Breckenridge, for defendant in error. 

SHarp, J. 

For a partial statement of the material facts of this case we adopt from the 
opinion of the Court of Civil Appeals, 20 S. W. (2d) 1093, the following: 

“Southern Travelers’ Association is an insurance corporation existing by 
virtue of chapter 6, title 78, Revised Statutes of 1925, entitled ‘Mutual Assessment 
Accident Companies.’ By application dated January 25, 1926, W. L. Wright ap- 
plied for insurance membership in said company to include insurance designated 
as ‘Class E,’ covering certain accidental injuries, and signified in the application 
his desire to have a double membership in said class. The application stipulated 
that, if same was accepted, the articles of incorporation, the by-laws of the asso- 
ciation, the application, and certificate of membership would constitute the contract 
of insurance. Another statement in the application was: ‘I am inclosing check 
for $12.00 to cover membership fee(s) which ——cludes my dues and premiums 
to next quarterly call.’ The application was accepted, and on February 2, 1926, 
there was issued and in due course delivered to the said W. L. Wright two certi- 
ficates of membership; one being No. 1536, class E, and the other No. 1537, class 
EE. Each of the certificates evidence the obligation of the insurance company to 
insure the applicant against accidental death in the sum of $6,000 and the, other 
benefits. On February 6, 1926, the insurance company, in transmitting the certificates 
to the said Wright, among other things, stated: ‘We are pleased to hand you here- 
with certificate of membership No. 1536-37 in class E. doubled as per your applica- 
tion sent in through Mr. Frank Edwards;’ and also, ‘According to our records, your 
membership with us is paid up to June 1, 1926,’ 

“Under date of February 17, 1926, and immediately upon receipt of the certi- 
ficates of insurance, said W. L. Wright wrote the company as follows: 

“*At the time I made application with your Mr. Edwards for protection in 
your association, I understood through him that I was paying for both health and 
accident insurance. I was surprised and disappointed this morning upon receipt of 
certificates that I was protected only against accident. 

“*May I ask you also why you have issued to me a certificate in class “EK” 
and class “EE” both, when, according to your schedule, class EE is merely a 
double of class “E”. Does this mean that in case of accidental death I would 
receive protection from both classes, making $18,000.00? It would seem that this 
is the case if I am protected under both classes, however it does not seem reason- 
able to assume that. 

“‘May I have your reply to the above at once? It is probable that you have 
given me protection in the two classes above mentioned instead of the class E and 
B, which covers health and accident.’ 

“To this letter the insurance company replied on February 19, 1926, as follows: 

“*We have your favor 17th inst. We inclose herewith a copy of your applica- 
tion, which as you will note applies for membership in class E and EE. 
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EE is merely to signify to the bookkeeping department that it is a “double 
header.” Each membership in class E pays $6,000.00 principal sum and $100.00 per 
month for two entire years, for total disability, and for two memberships the cost 
is increased 100 per cent. and the benefits 100 per cent. 

“We note your comment relative to the rider which has attached. That was 
gotten out recently in response to demands from some that wanted to know just 
what the benefits were, and was not explained quite plain enough, and in order to 
prevent any misunderstanding or complications, at the annual members’ meeting 
February 6, by unanimous consent a resolution was passed which specifically stated 
as being understood that class E paid $6,000.00 principal sum, with $100.00 per 
month total disability benefit and the double, or doubled, or two memberships, or 
EE membership was merely meant to be the double of the single and in that event 
the single was void and the double would apply. 

“The copy of the application herewith is the foundation of the contract as 
signed by you, and other members, and gives you the benefit and the costs on the 
front and back pages. 

‘Should you want the sick benefit, send us four dollars additional and re- 
turn your certificates and we can include same, making them E and B and EE 
and BB. In the center of the back page you will find benefits of each class B 
described. 

“Tf you only wanted one class in the health and accident you should have 
only paid Mr. Edwards $8.00 instead of $12.00. We would be glad to make the 
change for you, and will file your other away for you, to be taken up at any 
time you should want it, and credit your account with $4.00 additional for future 
payment. Hope that this explains matters to you fully, and if we can be of any 
assistance to you call on us.’ 

“Wright made no reply to this letter. On May Ist the insurance company 
mailed notice to Wright of a call for additional dues or premium claimed to be 
due on June 1, 1926, and later, as a courtesy, sent additional notices, both before 
and after said June Ist. Wright made no response to these notices, and paid the 
company no other sum of money than the $12.00 originally transmitted with the 
application. On July 18, 1926, Wright was accidentally killed in an automobile 
wreck and due notice of that fact given to the company. ‘This suit was brought 
by Mrs. Mallie Wright, mother of the insured and beneficiary in said certificates.” 

The trial court submitted to the jury two special issues as follows: 

“Special Issue No. 1: 

“At the time of the remittance by the deceased W. L. Wright, of the sum of 
twelve ($12.00) dollars to the defendant, Southern Travelers’ Association, was it 
mutually understood and agreed by and between said deceased and said defendant 
that said deceased would be given credit for all of said amount as a payment on 
premiums? Answer ‘Yes’ or ‘No.’ 

“And the jury answered, ‘Yes.’ 

“Special Issue No. 2: 

“On February 19, 1926, was it mutually under stood and agreed by and between 
the. deceased W. L. Wright, and the defendant Southern Travelers’ Association, 
that certificate or policy No. 1537 class EE, should be canceled and that four 
($4.00) dollars of the twelve ($12.00) dollars theretofore remitted by said de- 
ceased to said defendant should be credited as a payment of premium on certifi- 
cate or policy No. 1536, class E? Answer ‘Yes’ or ‘No.’ 

“And the jury answered, ‘Yes.’” 

Based upon findings of the jury to the foregoing special issues, the trial 
court entered in favor of plaintiff against the defendant judgment in the sum of 
$6,000, due upon one certificate. An appeal was made to the Court of Civil Ap- 
peals for the Eleventh Judicial District and the judgment of the trial court was 

firmed. 20S. W. (2d) 1093. A writ of error was granted by the Supreme Court. 

We will describe the parties herein as plaintiff and defendant as they were 
described in the trial court. 

The Travelers’ Insurance Company contends that the Court of Civil Appeals 
erred in its construction of the statute under which said company was organized. 
That where the contract is plain and unambiguous, and is understood and con- 
strued by the parties to mean that a membership fee is charged and being paid 
on each of two certificates of membership, which is authorized by the applicable 
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statute of the state and a by-law governing the parties, and no question as to the 
rights to collect such membership fee is made by pleading or evidence in either 
the trial or appellate court, the Court of Civil Appeals has no right to destroy 
the contract so made, construed, and acted upon by the parties by a strained 
construction of by-laws, which construction itself fails to justify a recovery 
upon one policy only after said Court of Civil Appeals has held that the con- 
tract between the parties was for two policies and was binding. 

In our preliminary statement of the facts of the case adopted from the 
opinion of the Court of Civil Appeals, it is undisputed that Wright signed an 
application to the company to be enrolled as a member in class (or classes) E 
and inclosed check for $12 to cover membership fees, which included his dues 
and premiums to the next quarterly call, and that the two policies were issued 
based upon the application. It also provided that if two memberships were 
desired to check X, and class E is checked. In letter dated February 2, 1926, 
from the insurance company to the insured it says: 

“We are in receipt of your application for membership in the Class E and 
EE monthly income accident protection as given to Mr. Frank Edwards on the 
25th ultimo.” 

And the insured was advised that his application would be passed upon by 
the membership committee and certificates would be mailed upon approval. Again 
by letter dated February 6, 1926, the insurance company transmitted to the in- 
sured two policies and, among other things, says: 

“We are pleased to hand you herewith certificates of membership No. 
1536-37 in Class E, doubled, as per your application sent in through Mr. Frank 
Edwards.” 

The only communication in writing or otherwise from the insured to the 
insurance company is by letter dated February 17, 1926. To that letter the in- 
surance company replied by letter dated February 19, 1926. Both letters are 
copied above. The insured, Wright, made no reply to the last letter written him 
by the insurance company. 

On May Ist, the insurance company mailed to Wright notices of the call for 
additional dues or premiums, claimed to be due on June 1, 1926, and later, as a 
courtesy, sent additional notices, both before and after June lst. Wright made 
no response to these notices and paid the association no other sum of money 
than the $12 originally transmitted with the application. 

In plaintiff's pleadings it is alleged, in substance, that he paid the defendant 
$12 in cash; that such policies were delivered to him on or about February 17, 
1926, and that on or about that date he called the attention of defendant that he 
had not applied for, nor desired the class EE, policy, and on the 19th day of 
February, 1926, the protection was reduced to the benefits of said class EE policy, 
and a credit of $4 to the said Wright upon the books of the defendant; that by 
reason of the premises the said W. L. Wright, at the time of his death, was 
insured against accidental death in the sum of $6,000. 

In the alternative plaintiff claims that if certificate EE had not been can- 
celed by agreement, as alleged, then both certificates E and EE were in force 
and the payment of $12, originally made, was by agreement applied on the pay- 
ment of the premiums on said certificates. 

The defendant contested the allegations made by plaintiff and contended 
that no additional premiums having been paid, the insurance, by the terms of the 
contract, lapsed on said June 1st and was not in force at the time of the death 
of W. L. Wright. 

Plaintiff made no allegations of fraud, accident, or mistake, nor did he ask 
for a reformation or modification of the contract. 

Article 4794, R. §. 1925, among other things provides: 

“Such corporation may charge a membership or admission fee of not ex- 
ceeding three dollars upon each policy issued, the proceeds of which may be 
placed in the expense fund, and at least sixty per cent. of all amounts realized 
from any other sources shall be used only for the payment of losses or benefits 
as they occur, or the balance thereof remaining after paying such losses or bene- 
fits transferred to such reserve fund.” 

Section 3, article 2, by-laws of the insurance company, reads: 
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“Each application for membership in this Association must be accompanied 
by a membership fee and on such form as the Board of Directors may from 
time to time prescribe in conformity to these By-laws and the laws of the State 
of Texas, and in case application is rejected, the full membership fee as paid 
will be refunded.” 

Section 4, article 2, by-laws of the insurance company, reads: 

“Upon the acceptance of the application of any person for membership 
herein there shall be issued to him a policy or Membership Certificate specified 
by said Board of Directors, or a Committee thereof, signed by the President 
and Secretary, and the said policy or membership certificate of insurance, to- 
gether with the application of the said member for membership in the Associa- 
tion, the Articles of Incorporation, and the By-laws of this Association shall 
be considered in each case the entire contract between the member and this 
Association.” 

Section 3, article 4, of the by-laws, provides: 

“It shall be, and is hereby made the duty of each member of this Associa- 
tion to remit promptly the amount of each premium call or membership fee 
to the Secretary of the Association at his business office at Dallas, Texas, 
Such call or membership fee shall be due and payable within thirty days from 
and after the date which notice thereof bears, and any member who shall fail 
to remit or to pay any call within thirty days after said notice of call is mailed 
waives all rights, privileges and benefits to members or beneficiaries under bene- 
fit certificates.” 

Section 1, article 5, of the by-laws, provides: 

“Upon the failure of any member to pay premiums or any call on or be- 
fore thirty days from date of mailing said call, said member shall become and 
is suspended as of 12:00 o’clock noon of said thirtieth day.” 

J. V. Hardy, secretary of the insurance company, testified as follows: 

“Under our by-laws and constitution, at that time, and the requirements 
of the Board of Directors, in addition to the premium, we charge $6.00 as an 
initiation fee for each membership, $3.00 to each certificate; that was the initial 
charge to become a member, that is for joining the Association; the other $6.00 
was applied $3.00 on each to the certificates; forty per cent. for expenses. That 
paid Mr. Wright’s to the next quarterly call.” 

[1-3] It is a well-settled rule that in construing a contract the intention 
of the parties is of primary and controlling importance. Texas Farm Bureau 


Cotton Ass’n v. Stovall, 113 Tex. 273, 253 S. W. 1101; 2 R. C. L. p. 1216, § 





34. Where the contract is unambiguous, this intention must be determined from 
the instrument itself, considering all its parts and their proper bearing. If the 
instrument as written does not really represent the contract or agreement, as 
made, there may be a right in equity, upon proper pleadings, to relief by way of 
cancellation or reformation; but this does not pertain to construction. Reynolds 
et al. v. McMan Oil & Gas Co. et al. (Tex. Com. App.) 11 S. W. (2d) 778. 

The contract, as above stated, made by these parties, is too clear, plain, 
and unambiguous to be misunderstood. Without reformation or modification 
it is open to but one construction. As shown by the letter from the associa- 
tion to Wright dated February 6, 1926, in which they inclosed the two policies 
issued, based upon application made by the insured and the payment of the sum 
of $12 as premiums or dues, the construction of the contract by the insurance 
company was expressed therein in the following language: 




















“According to our records your membership with us is paid up to June 
Ist, 1926.” 

It is true that by letter dated February 17, 1926, plaintiff wrote to the in- 
surance company for some information about his two policies, and in reply 
thereto an explanation was made by the insurance company as to their con- 
struction of the contract made with reference to the two policies, and to this 
letter no reply was made by the insured. 

[5] Our Supreme Court has held many times that when a policy is issued 
and delivered to the insured he is bound by its terms. A®tna Insurance Co. v. 
Holcomb, 89 Tex. 404, 34 S. W. 915; Morrison v. Insurance Co., 69 Tex. 353, 
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6S. W. 605, 5 Am. St. Rep. 63; Goddard v. Insurance Co., 67 Tex. 71, 1 S. W. 
906, 60 Am. Rep. 1. 

[6] In the absence of fraud, accident, or mistake, it will be conclusively 
presumed that the parties to a contract were familiar with and understood the 
subject-matter about which they have contracted and that the terms used by 
them were intended to be given the ordinary and popular accepted meaning. 
Magnolia Petroleum Co. v. Connellee (Tex. Com. App.) 11 S.W.(2d) 158; 13 
C. J. page 531, § 489. 

[7] The rule is well settled that to annul or modify a contract, fairly made, 
requires the consent of both parties, as it did to make it. There must have 
been the same meeting of minds, the same agreement to modify or abandon it, 
that was necessary to make it. Wheeler vy. New Brunswick Ry., 115 U. S. 29, 
5 S. Ct. 1061, 1160, 29 L. Ed. 341. 

[8] Neither the pleadings nor the evidence justified the trial court in sub- 
mitting the two special issues above described to the jury, and that court 
erred in rendering judgment in favor of plaintiff thereon. The Court of Civil 
Appeals erred in affirming the judgment. We think this assignment should be 
sustained. 

Therefore we recommend that the judgment of the Court of Civil Appeals 
and the trial court should be reversed, and this cause be remanded to the trial 
court for another trial. 

Cureton, C. J. 

Judgments of the district court and Court of Civil Appeals are both reversed, 
and the cause remanded, as recommended by the Commission of Appeals., 

We approve the holdings of the Commission of Appeals on the questions 
discussed in its opinion. 


STARLING v. WEST VIRGINIA & KENTUCKY INS. AGENCY. No. 6884. 
Supreme Court of Appeals of West Virginia. March 3, 1931. 
157 Southeastern Reporter 399. 
INSURANCE. 
Agent’s breach of duty to principal may be chargeable to principal. 
Syllabus by the Court. 
\ breach of duty of an agent to his principal may be chargeable to 
the latter. 

(For other cases, see Insurance, Dec. Dig. § 93.) 

Hatcher, J., dissenting. 

Error to Circuit Court, McDowell County. 

Action by George Starling against the West Virginia & Kentucky Insur- 
ance Agency. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Crockett & Tucker and Chas. A. Tutwiler, all of Welch, for plaintiff in error. 

Fleming A. Jones, Jr., of Welch, for defendant in error. 

HatcHeER, J. 

In this case judgment for $200 was rendered in favor of the plaintiff on an 
accident insurance policy, and this writ of error followed upon the petition of 
the defendant. 

The facts are not in controversy. The accident occurred on December 22, 
1928, and the amount of the judgment is the correct sum due if the defendant is 
liable. The policy was issued August 1, 1928, and insured the plaintiff for that 
month “and for such suceeding months as the renewal premiums of $3.75 per 
month paid in advance.” The plaintiff worked for a coal company. By a written 
order he appointed the company his “sole agent” to deduct from the wages due 
him from “month to month,” and pay to the defendant, the monthly premiums 
on the policy. The pay roll clerk of the company testified that the company 
acted as agent for defendant and collected the premiums; that it was his cus- 
tom to charge off the current insurance premiums against the accounts of the 
miners in the second half of each month, usually about the 16th; that the entire 
earnings of plaintiff for December, 1928, were $63; that the balance due plaintift 
at the end of the first half in December was $6.30; that he earned $14.85 the 
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second half (making a total credit the last half of $21.15); and that after he 
was charged with “house rent and everything” he had a balance at the end of 
the second half of only $3.30 which was insufficient to pay the premium for 
December, and it was flot paid to defendant. It does not appear why the pre- 
mium was not charged to plaintiff on December 16th by the coal company, as 
he had a balance then of $6.30 which was ample. 

The majority of the court sustains the lower court upon the following theory: 
When the insured directed payment to the insurance company out of his due 
wages of the insurance premium of $3.75 each month, the employer being also 
appointed as the person to receive the premium, and sufficient money was earned 
and in the hands of the employer, the insured had done all he could possibly do 
except to go to his employer, receive the money, and pay it back to his employer 
for the insurance company; it then became the duty of the employer as agent 
of the insurance company to pay the premium over to its principal and the em- 
ployer’s dereliction in not doing so was the dereliction of its principal, the in- 
surance company. 

With deference to the majority, I do not subscribe to this theory. The 
coal company was the agent of plaintiff to pay over the premium to defendant, 
and likewise the agent of defendant to collect the premium from the plaintiff. 
Paying over and collecting in this instance were correlative terms. Paying over 
or collecting consisted in making the amount of the premium available (either by 
credit or transfer of money) to the defendant. This necessitated withdrawal of 
the amount of the premium from the cash or the credit of the plaintiff. In other 
words, performance of the composite duty of the coal company required an overt 
act. Until that act was done the money was not paid over or collected. The De- 
cember premium was not made available for defendant or withdrawn from the 
plaintiff. It remained the property of plaintiff. There was a complete neglect of 
duty by the coal company both to the plaintiff and to the defendant, When an 
agency is dual, and the breach of the agency is complete, I cannot see how the 
breach can be charged entirely to one principal in favor of the other. See gen- 
erally York v. Acc. Assn. 51 W. Va. 38, at page 45, 41 S. E. 227. 

Pursuant to the opinion of the majority of the court, the judgment is af- 
firmed. 

Affirmed. 


SOMOG v. WEST VIRGINIA & KENTUCKY INS. AGENCY. No. 6883. 
Supreme Court of Appeals of West Virginia. March 3, 1931. 
157 Southeastern Reporter 400. 


INSURANCE. 

Evidence sustained finding that premiums on group insurance were deducted 
from employee’s wages, entitling him to disability benefits for injury. 

Syllabus by the Court. 
A case in which the evidence warrants the finding of the jury. 

(For other cases, see Insurance, Dec. Dig. §§ 360[4], 665[3].) 

Error to Circuit Court, McDowell County. 

Action by Joe Somog against the West Virginia & Kentucky Insurance Agency. 
Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Crockett & Tucker and Chas. A. Tutwiler, all of Welch, for plaintiff in error. 

Froe, Capehart & Miller, of Welch, for defendant in error. 

Woops, J. 

This is an action to recover certain accrued disability benefits. The insurance 
company prosecutes error from a judgment of the circuit court of McDowell 
county, entered on a verdict in favor of the plaintiff. 


Plaintiff entered the employment of Houston Colliery Company the early 
part of April, 1928, and was injured August 3d of that year. In order to share 
in the benefits of the group insurancce taken out by the employer, the employee 
was required to sign a pay order assigning a certain portion of his wages to 
the defendant and authorizing the employer to deduct the same each month. It 
appears that a 10 per cent. commission was deducted from all premiums so col- 
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lected. In other words, the employer was the agent for defendant in collections. 
Starling v. Insurance Agency (W. Va.) 157 S. E. 399, decided contemporaneously 
herewith. 5 

Plaintiff (who testified through an interpreter) states that about two weeks 
after he had started to work some one solicited him in the mine for insurance; 
that he signed some sort of paper at that time; that he went to the office in 
person to get his pay for the last of June, at which time he inquired of Clark, 
the bookkeeper, as to the reason for a $3 deduction, stating that he had not 
signed for insurance; that Clark told him he had signed at the mine; that a 
day or so later he told Clark on the latter’s advice, “I keep” the insurance. 
Plaintiff also claims that $3 was deducted from his pay in July. And both he 
and his wife testify that like premiums had been deducted from April and May 
pays. 
The defendant introduced the pay roll for the latter half of June and sought 
to explain the $3 item, deducted from plaintiff’s pay for insurance, by a state- 
ment of Shaw, the chief clerk of the colliery company, that the entry was er- 
roneous. To support such theory a letter from the employer, signed by Clark, 
dated July 14th, requesting a return of that premium on the ground that plain- 
tiff claimed he was not solicited, together with a refund check of $2.70, were 
introduced. Shaw stated that he cashed the check, turned hte proceeds over to 
Clark, and that Clark paid the money to another miner similarly situated. The 
money was never returned to plaintiff, or proffer made, until trial. Instead of 
introducing the policy to support the theory that the group insurance was not 
taken out prior to June, 1928, defendant relied on Shaw’s statement to that ef- 
fect. Clark was the one man who could testify definitely concerning plaintiff’s 
right, yet defendant simply contents itself with the statement of Shaw that 
Clark is out of the colliery company’s employment, and that witness did not 
know where he went. No attempt to ascertain his whereabouts is shown. While 
defendant’s witness acknowledges familiarity with the colliery company’s busi- 
ness, yet for some reason he is unable to comprehend the all too obvious mean- 
ing of the notations “less 10%” and “less 10% Col. Com.,” appearing in the 
letter and check, respectively. 

Did plaintiff sign a slip authorizing the company, as agent of defendant, to 
deduct for insurance? He states he signed something, and that Clark later in- 
formed him it was for insurance; that he decided to keep the insurance; that 
premiums were deducted regularly. It was the duty of the employer to deduct 
the premiums. Was the insurance item left off the July pay roll by error? There 
is nothing to indicate that it was not reported on the monthly statement for- 
warded the defendant. The defendant’s witness was sent back to his employer’s 
office during the noon intermission and returned with the pay roll for the first 
half of April. This does not refute plaintiff’s statement that premiums were de- 
ducted from the pay for the latter half of April and May. So we again have 
the statement of plaintiff asserting, and that of the chief clerk denying, that 
premiums were deducted for those months. 

The issues were squarely before the jury. They have seen fit to give the 
plaintiff's vidence due credit and to reject that of the defendant. The judge gave 
due consideration to the verdict on motion of the defendant to set the same 
aside, and refused to do so. We cannot say, under the circumstances that the 
verdict is contrary to the evidence. State v. Winans, 100 W. Va. 418, 130 S. E. 
607. 

The judgment must therefore be affirmed. 

Affirmed. 





Auto. ] American Indemnity Co. v. Hood 


AUTOMOBILE 


AMERICAN INDEMNITY CO. v. HOOD et al. No. 161. 
Supreme Court of Arkansas. Feb. 16, 1931. 
35 Southwestern Reporter (2d) 353. 
1. INSURANCE. 


As Tegards construction, insuring clause and indorsement limiting protec- 
tion, being printed forms with filled in blank spaces, held of equal dignity. 
(For other cases, see Insurance, Dec. Dig. § 150.) 
2. INSURANCE. 
Provisions of policy must be harmonized, if possible. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
3. INSURANCE. 
In case of doubt, provisions of policy will be construed most strongly against 
insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. INSURANCE. ; 
Printed indorsement, apparently limiting protection of automobile fire policy 
to seller’s interest was construed, in view of face of policy, as merely ascer- 
taining extent of seller’s interest, and not to preclude recovery by insured. 
Face of policy undertook to insure conditional buyer against loss by 
fire for three-fourths of value of automobile, not to exceed stated amount, 
loss payable to him and seller. Indorsement which, like face of policy, 
was printed, with places for insertion of name, date, and like matter, pro- 
vided that it was intent of policy to protect only interest of seller [mort- 
gagee], and that liability of insurer should be automatically reduced by 
amount of each payment until car was fully paid for, at which time in- 
surer’s liability should cease. 
(For other cases, see Insurance, Dec. Dig. § 156[1].) 
5. INSURANCE. ' 
Language of entire policy must be considered in determining rights and 
liabilities of parties. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
6. INSURANCE. : 
In event of irreconcilable conflict between printed insuring clause favoring 
insured and indorsement, former must prevail over latter. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
Kirby, J., dissenting. 
Appeal from Circuit Court, Jefferson County; T. G. Parham, Judge. 
Action by E. W. Hood and another against the American Indemnity Com- 
pany. From a judgment in favor of plaintiff Hood (Jefferson Motor Com- 
pany) in the sum of $112.05 and plaintiff Adams for the sum of $224.10 with 12 
per cent. penalty and attorney’s fee, defendant appeals. 
Affirmed. ; 
Reinberger & Reinberger, of Pine Bluff, for appellant. 
Danaher & Danaher, of Pine Bluff, for appellees. 
Butter, J. 


The cause was submitted to the court on an agreed statement of fact from 
which the following state of case appears: ‘The Jefferson Motor Company 
sold Adams an automobile and retained title until the balance of the purchase 
price, amounting to $448.20, was paid. Immediately after his purchase of the 
car, Adams solicited from the appellant company policy of insurance against loss 
by fire, et cetera, which policy he procured. Adams made payments to the Jeffer- 
son Motor Company from time to time so that in June, 1929, the amount due 
the motor company was reduced to $112.05, and on the 14th of said month the 
automobile was accidentally destroyed by fire. 

The insurance company was notified of the loss and demand made for the 
sum of $448.20, the sum named in the policy. The insurance company denied 
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liability except to the extent of the balance due on the purchase price which 
it tendered in settlement. The policy contains many provisions and is a lengthy 
document, which when copied into the transcript covers twenty-three pages, but 
only the insuring clause in the face of the policy, “Section 9E” thereof and an 
“endorsement” attached thereto is deemed relevant. 

In the insuring clause in the face of the policy the company undertakes 
to insure Adams against loss by fire of the automobile for three-fourths of its 
value, not to exceed $448.20, loss payable to Adams and Jefferson Motor Com- 
pany. Section 9E of the policy reads: “This policy is made and accepted sub- 
ject to the provisions, exclusions and conditions and warranties set forth herein 
or endorsed hereon, and upon acceptance of this policy the insured agrees that 
its terms embody all agreements then existing between himself and the com- 
pany, et cetera.” 

The “endorsement” provides that: 

“In consideration of the premium at which the policy, to which this en- 
dorsement is attached, is written, it is hereby understood and agreed that the 
automobile described in the policy is being sold to S. B. Adams (herein referred 
to as the vendee), 1100 State Street, Pine Bluff, Arkansas, Blacksmith, on the 
deferred payment plan, but it is the interest of this policy to protect only the 
interest of Jefferson Motor Company, (mortgagee). 

“It is also understood and agreed that the liability of the company under 
this policy shall be automatically reduced by the amount of each payment 
until the car is fully paid for, at which time the company’s liability shall cease, 
said liability in no event to extend beyond the expiration date set forth in the 
policy. * * * 

“This endorsement, when countersigned by a duly authorized agent of the 
company and attached to Policy No. 85047 issued to S. B. Adams, shall be valid 
and form a part of said policy.” 

If the clause in the face of the policy insuring Adams against loss for the 
destruction of the automobile is valid and controlling when the indorsement 
aforesaid is considered, then the judgment of the court below is correct. If, 
however, that clause is nullified by the indorsement above quoted and its terms 
prevail, then the contention of the appellant must be sustained. The question 
then is: Which of the two controls? 


It is stated as a general rule in 14 R. C. L. p. 934, and in 26 C. J. (Fire Ins.) 
§ 72, that a “slip” or “rider” will be construed in connection with printed pro- 
visions of the policy and the entire contract harmonized if possible, but if 
there is an irreconcilable conflict, the slip or rider will control, and these state- 
ments are relied upon by the appellant in support of the position taken by it. 
The cases cited by the authors to support the declaration of the text are from 
some of the Federal District Courts and from courts of a few of the states. 
Palatine Ins. Co. v. Ewing (C. C. A.) 92 F. 111; St. Paul Fire & Marine Ins. 
Co. v. Kidd (C. C. A.) 55 F. 238; Gunther v. Liverpool & London & Globe Ins. 
Co. (C. C.) 34 F. 501; German Ins. Co. v. Churchill, 26 Ill. App. 206; Mixon 
v. St. Paul F. & M. Ins. Co., 147 La. 302, 84 So. 790; Jackson v. Orient Ins. 
Co., 106 Mich. 59, 63 N. W. 968; Haws v. Phila. F. Ass’n, 114 Pa. 431, 7 A. 
159; Couch v. Home Protective F. Ins. Co., 32 Tex. Civ. App. 44, 73 S. W. 1077. 
These cases, however, seem to have enunciated the rule as applying where the 
provision overruled by the rider was wholly printed and the rider written, bas- 
ing this rule on that other well-recognized one in the construction of contracts 
that in case of conflict between written and printed portions of an instrument, 
the writing will be presumed to represent the intent of the parties as against 
the printed portions. This rule was recognized by this court in the case of 
Planters’, F. & C. Co. v. Columbia Cotton Oil Co., 126 Ark. 19, 189 S. W. 166, 
where the reason is given that the written words are the immediate language 
and terms selected by the parties themselves for the expression of their mean- 
ing, and should therefore control where there is conflict with the printed por- 
tions of the contract. 

[1-5] In the case at bar not all of the conflicting clauses were written, nor 
were they wholly printed. It is obvious that both are printed forms with 
blank spaces for the insertion of names, dates, and the like. Therefore, there 
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does not here appear the reason for the rule as broadly stated in 14 R. C. L. 
and 26 C. J., supra, and as representing the intent of the parties they are of 
equal dignity. This brings into the construction of the policy the settled rule 
that its provisions must be harmonized, if possible, but in case of doubt, the 
provisions will be construed most strongly against the insurer and in favor of 
the insured. From an examination of the history of the adoption of this rule 
and of the instruments themselves, the reasons are patent and constrain the be- 
lief that the terms of the instruments were not formulated by the insurers for 
the purpose of clearly informing the insured of the true extent of his protec- 
tion or the limitations on their liability, but rather chosen with particular refer- 
ence to their own interests. This is apparent from an inspection of the policy 
at hand with its involved phraseology and the nurmerous exceptions, conditions, 
and ambiguous provisions. There are two provisions which apparently con- 
flict, but on careful consideration, it might be said that there were two pur- 
poses sought to be effectuated by the contract: One, that Adams was to be 
protected for three-fourths of the value of the car, not to exceed the amount 
stated in the policy; and, the other, that Jefferson Motor Company (Hood) 
should be protected to the extent of the balance of the purchase price due 
on the car. Taking the language of the insuring clause in the face of the policy 
alone, it is Adams who is insured, but the loss is made payable to him and the 
Jefferson Motor Company, the amount to be paid to each not being disclosed; 
but by the attached indorsement this uncertainty is removed, and. it is there that 
the extent of the motor company’s interest appears. We are not at liberty 
to consider any one clause or statement in either the insuring clause or in the 
indorsement and with that as the basis construe the policy with respect to the 
rights and liabilties of the parties, but the language of the entire policy, must 
be considered, and thus considered, the conflict is more apparent than real. By 
the terms of the insuring clause the right of Adams is established; by the terms 
of the indorsement, the extent of the motor company’s interest is ascertained. 


[6] Since the indorsement was printed, the rule announced in Planters’ F. 
& C. Co. v. Columbia Cotton Oil Co., supra, does not apply. As the insuring 
clause on the front page of the policy and the indorsement attached to the 
back of same are of equal dignity, as we have seen, then in the event of a con- 
flict which could not be harmonized, the policy must be construed in favor of 
the insured and the first provision must prevail over a later one. This does 
not contravene the doctrine of National Union Fire Ins. Co. v. Avant, 167 Ark. 
307, 268 S. W. 20, and is supported by Great American Cas. Co. v. Williams, 
177 Ark. 87, 7 S.W.(2d) 775, and Leader Co. v. L. R. Ry. & Electric Co., 120 
Ark. 221, 179 S. W. 358. In the other case it was held that where two pro- 
visions of a contract are in conflict the former should control. 


In this case, if it had been the intention of the insurer not to protect Adams 
in any event against loss, it could have plainly said so in the insuring clause, but 
instead, in plain and unambiguous language, it insured him against the loss of 
his automobile by fire, which contract it must make good. 


The judgment of the trial court is correct, and it is therefore affirmed. 
Smith, J., concurs in the judgment. 
Kirby, J., dissents. 


GILLANDERS et al. v. DA SILVA et al. S. F. 13426. 
Supreme Court of California. Jan. 9, 1931. 
Rehearing Granted Feb. 5, 1931. 

295 Pacific Reporter 25. 


2. INSURANCE. 


Liability policy covering jitney operator held intended to include automobile 
specified in application for license, but by mutual mistake including different 
automobile, requiring reformation (Civ. Code, § 3399; Code Civ. Proc. § 956a). 

Transfer of jitney bus license and application for permit both 
specified named automobile as jitney bus to be operated. Operator se- 
cured liability policies issued in accordance with jitney bus ordinance, 
but policy by mutual mistake specified different automobile. Injury to 
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passenger in jitney bus occurred while policy was in force, specifying 

different automobile. 

(For other cases, see Insurance, Dec. Dig..§ 143[4].) 

3. INSURANCE. 

Type of automobile held not material in liability policy on jitney bus, where 
insurance rates were not shown to be different, and mistake in specifying auto- 
mobile did not prevent reformation. 

(For other cases, see Insurance, Dec. Dig. § 143[4].) 

4, INSURANCE. 

Judgment against insurer with interest for amount of principal judgment 
against insured, plus interest held unauthorized allowance of compound interest. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

In Bank. 

Appeal from Superior Court, Alameda County; J. J. Trabucco, Judge. 

Action by Grace Gillanders and husband against Manuel da Silva, etc., and 
others. Judgment for defendant Zurich General Accident & Liability Insurance 
Company, Limited, plaintiffs’ motion to set aside such judgment was granted, and 
judgment was rendered for plaintiffs, and defendant insurance company appeals. 

Modified and affirmed. 

J. Hampton Hoge, of San Francisco, for appellant. 

Wesley Ketgan and Alfred B. Weiler, both of San Francisco, for respond- 
ents. 

SHENK, J. 

This is an appeal from an order made after judgment pursuant to section 
663 of the Code of Civil Procedure and from the judgment which followed that 
order. The plaintiffs are husband and wife. 

The action is one to reform a liability indemnity insurance policy issued by 
the defendant insurance company and to recover on said policy when so reformed. 

On March 11, 1924, and while said policy was in effect, the plaintiff, Grace 
Gillanders, was struck and injured by an automobile operated as a jitney bus 
by the defendant da Silva in the city of Oakland. In a prior action said plain- 
tiff recovered a judgment against da Silva in the sum of $5,116.30 and costs. 
That judgment being unpaid, this action was commenced. The defense of the 
insurance company was and is that the policy issued by it did not cover the 
automobile operated by da Silva at the time of the accident. 


It appears from the findings of the court that on April 6, 1915, the commis- 
sioners of the city of Oakland passed an ordinance providing for the regulation 
of the business of operating automobiles for hire within the city. This ordinance 
was amended on January 13, 1916, is commonly called the jitney bus ordinance, 
and the same was in effect at all times involved in this controversy. Section 3 
provides that before operating any automobile for hire in said city the owner 
or lessee thereof should apply for and obtain annually a license so to do from 
the city council, and the dperator of such automobile should obtain a permit as 
therein provided; that the applicant for the license should state under oath (a) 
the route proposed to be followed; (b) the price to be charged; (c) the schedule 
to be observed; (d) the transfer points; (e) the type of motor vehicle and the 
name of the manufacturer or the popular name thereof; (f) the horse power, 
factory number, and state license number; (g) the seating capacity of the motor 
vehicle; and (h) the name, age, residence, and business address of the applicant. 
Said section further provides that the license after investigation should be granted 
unless it should appear (a) that the bond or insurance policy elsewhere required 
by the ordinance had not been furnished and approved “or the same is insuffi- 
cient in form or substance to properly safeguard the public interest and safety,” 
and (b) that the applicant has not complied with all of the terms and condi- 
tions of the ordinance. Section 8 provides that a license once issued might be 
transferred to another qualified person upon application to and approval by the 
chief of police. 

Section 18 of the ordinance provides that, in order to insure the safety of 
the public, it shall be unlawful for any person to operate an automobile for 
hire or to obtain a license therefor unless he shall obtain and keep on file in 
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the office of the city clerk either (a) a bond, or (b) a policy of insurance in an 
authorized company insuring the owner or lessee of said automobile against any 
loss or damage that may result to any person from the operation of the auto- 
mobile, said policy to be in limits of $5,000 for each person injured, etc. The 
ordinance contains the usual penal clause. 

The findings further show that on March 10, 1924, the defendant da Silva 
was duly licensed under said ordinance to drive a 1917 Haynes touring auto- 
mobile for hire, factory No. 26,182; that prior to February 26, 1924, one Guidotti 
was a duly licensed jitney bus operator having a route on Seventh street in 
said city and operating a Haynes automobile; that the defendant da Silva ap- 
plied to the city in writing for permission to acquire the license of Guidotti to 
operate on Seventh street and that prior to and on March 11, 1924 (the date 
of the accident), the defendant da Silva was duly licensed to operate the Haynes 
automobile as a jitney bus on the Guidotti route on Seventh street; that during 
the months of February and March, 1924, the firm of Spengler & Fraser were 
insurance brokers in said city, and during that time placed with insurance com- 
panies all of the applications of jitney bus drivers on Seventh street; that on 
March 1, 1924, that firm applied to the defendant insurance company to issue 
its policy of insurance to da Silva covering the operations of a 1919 Oldsmobile 
theretofore operated by Guidotti on said route and the policy was issued to da 
Silva covering said Oldsmobile; that it was not, as alleged by the plaintiff, 
through the mistake of the scrivener of the defendant insurance company that 
the policy described the Oldsmobile instead of the Haynes automobile, and :1t 
was not until March 24, 1924, that the mistake in the description of the auto- 
mobile was discovered, at which time the defendant issued its policy correcting 
the name of the automobile operated by the defendant da Silva; that the de- 
fendant insurance company, during the months of February and March, 1924, 
had agreed to write and did write all of the insurance policies covering jitney 
buses on the Seventh street route for the purpose of complying with said jitney 
bus ordinance, and that the original and corrected policies above described and 
issued by the defendant insurance company were two of the sixteen bus policies 
written by the defendant insurance company pursuant to said agreement; that 
Spengler & Fraser in so applying for and the defendant insurance company in 
issuing said policies did so in order to comply with said jitney bus ordinance, 
and that Spengler & Fraser were not the agents of the defendant insurance com- 
pany. 

On the foregoing and other findings not material to this discussion, the court 
concluded that the plaintiffs take nothing, and that the defendant insurance com- 
pany have judgment for its costs, and judgment was entered accordingly. There- 
after, as authorized by section 663 of the Code of Civil Procedure, the plain- 
tiffs moved to vacate and set aside the judgment and to enter a judgment in 
their favor on the ground that the findings of fact do not support the con- 
clusions of law or the judgment. This motion was granted, and judgment was 
thereupon entered reforming the insurance policy issued on March 1, 1924, so as 
to describe the 1917 Haynes automobile in the place and stead of the Olds- 
mobile, and further adjudging that the plaintiffs recover the sum of $5,000 against 
the defendant insurance company with interest at the rate of 7 per cent. per 
annum from January 30, 1925 (the date of the entry of the prior judgment in 
the personal injury action), “said principal and interest amounting to the sum 
of $6,341, and interest upon said sum of $6,341 from the date hereof” until 
paid, with costs. The defendant insurance company appealed from the order and 
from the judgment. 


[1] The appeal from the order will first be passed upon. The complaint al- 
leged the issuance by the defendant insurance company to da Silva on March 
1, 1924, of a policy covering the operations of a Haynes automobile. This allega- 
tion the court found to be untrue and found that said policy of March 1, 1924, 
was issued to da Silva to cover the operation of an Oldsmobile. The accident 
occurred on March 11, 1924, while the policy was in effect. It was alleged in 
the complaint “that through the mistake of the scrivener employed by said in- 
surance company to write said policy, the policy described a 1919 Oldsmobile 
touring automobile No. 2122, instead of said Haynes automobile.” This allega- 
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tion was found to be untrue, and it is the only finding upon the subject of mis- 
take. We conclude that the findings as they now stand are deficient in some 
respects and are insufficient to support the judgment entered pursuant to the 
motion under said section 663, and the order granting said motion should be, 
and it is hereby, reversed, 


The foregoing determination does not necessarily result in a right in the 
appellant to have a judgment directed in its favor, for we now have to consider 
the appeal from the judgment. It is alleged in the complaint that da Silva in ap- 
plying for the policy of March 1, 1924, and the defendant insurance company, 
in issuing the same, did so in order to comply with the requirements of the 
jitney bus ordinance of the city of Oakland. This allegation was denied in the 
answer of the insurance company, but the court found that the allegation was 
true. The record supports this finding. The evidence in support thereof, so far 
as the insurance company is concerned, is found in the testimony of the com- 
pany’s division manager who testified that he was approached by Mr. Johnson 
of Spengler & Fraser, who were acting on behalf of all of the jitney bus 
operators on Seventh street: that he was requested to write up policies cover- 
ing jitney bus operations on Seventh street “and we agreed to write the whole 
line.’ The insurance company then proceeded to carry out this agreement and 
in doing so wrote sixteen policies, among them the one to da Silva. In doing 
so the insurance company must be held to have intended that the policies it 
should write would be as required by the ordinance of the city enacted in be- 
‘half of the patrons of jitney buses and pedestrians on the streets of the city. 
The public was the real beneficiary of the municipal legislation, and all of 
those participating in a compliance with the law on behalf of the public were 
charged with the responsibility of seeing that it was not set at naught because 
of errors which by the exercise of reasonable diligence would not have occurred. 

[2] The record shows that on December 7, 1922, Guidotti applied to the 
city council for a permit to operate a jitney bus on Seventh street. In this ap- 
plication he specified a Haynes automobile as the type of car he intended to 
use. The permit was granted. Later on da Silva bought his route and applied 
to the city council for approval of a transfer of Guidotti’s license to himself. 
On February 13, 1924, da Silva filed his application with the city council re- 
questing a permit to operate a Haynes automobile as a jitney bus on Seventh 
street. On February 26, 1924, the consent of the city council to the transfer of 
Guidotti’s interest to da Silva was entered in the minutes of the council. On 
March 1, 1924, the insurance policy in question was issued, stating, among other 
things, that it was issued “in accordance with the provisions of the jitney bus 
ordinance * * * of the city of Oakland.” It could not have been so issued 
unless it covered the operations of the Haynes automobile described in the ap- 
plication of da Silva and the orders of the city council made pursuant thereto, 
which were matters of public record and available to the insurance company in 
its efforts to cover the jitney buses operating on Seventh street. The allegations 
of the complaint are broad enough and the proof in support thereof is sufficient 
upon which to base a finding that it was the intention of both the insurance 
company and of da Silva to have the policy of March 1, 1924, cover the Haynes 
automobile, otherwise the entire purpose of the city legislation and of the jitney 
bus operators, and of the insurance company as well, would have been frustrated 
to the detriment of the public on whose behalf the entire plan was established. 
Through a mistake attributable in part to the insurance company and for which 
it cannot be relieved of responsibility, the jitney bus of da Silva was described as 
an Oldsmobile, not owned or intended to be operated by him, instead of a 
Haynes car described in the public proceedings necessary to effectuate the pur- 
pose of the ordinance. This mistake was therefore of such a character as to con- 
stitute a mutual mistake as is contemplated by section 3399 of the Civil Code. 
Under the authority granted this court by the Constitution and section 956a of 
the Code of Civil Procedure, it is now found to be a fact that such a mistake 
occurred, and as a conclusion of law it follows that the policy should be reform- 
ed so as to cover the Haynes automobile intended to be covered thereby. 


[3] We are not impressed by the argument that the type of the car in this 
particular instance was a material consideration in the issuance of the policy. 
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This is not a case merely between private parties where a material misrepresen- 
tation as to the year of manufacture and the type of car would avoid the 
policy, such as was the case in Solomon vy. Federal Ins. Co., 176 Cal. 133, 167 
P. 859. Rather it is a case where the year and type would be of no consequence 
to those for whose benefit the policy was issued, namely, the public. It would 
be immaterial, we take it, whether a passenger on the jitney bus or a pedestrian 
were injured by an Oldsmobile or a Haynes car. The rate of insurance is not 
shown to be different one from the other, and the insurance company received 
the premium of $180 on the policy issued. Furthermore, this company issued a 
policy on the Haynes automobile on March 24, 1924, at the same premium. There 
is no showing that the company would not have issued the policy if the auto- 
mobile had been described as intended by all parties. 

[4] The insurance company makes the further point that the form of the 
judgment results in a compounding of interest on the original judgment in 
favor of the plaintiff. This contention is well taken. The interest on the original 
judgment was computed at the legal rate from its entry on January 30, 1925, 
to the date of the judgment in the present action. The sum of the principal and 
interest was $6,341, and judgment herein was rendered for that sum with interest 
thereon until payment or satisfaction of the judgment. Obviously this was an 
allowance of interest on interest for which there appears to be no authority in 
law in such a case. 

With the foregoing additional finding now made by this court the judg- 
ment of reformation rendered by the trial court is supported by the findings 
and the conclusions of law drawn therefrom. 

The judgment is modified by striking from the third paragraph thereof the 
following language: “Said principal and interest amounting to the sum of $6,341, 
and interest upon said sum of $6,341 from the date hereof.” 

As so modified, the judgment is affirmed. 

We concur: Waste, C. J.; Richards, J.; Seawell, J.; Curtis, J.; Preston, J.; 
Langdon, J. 


UNITED STATES FIDELITY & GUARANTY CO. v. MILLER 
Court of Appeals of Kentucky. Jan. 20, 1931. 


34 Southwestern Reporter (2d) 938. 
1. INSURANCE. | of 

Condition in indemnity contract requiring insured to give immediate written 
notice of accident is reasonable and valid. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

2. INSURANCE. ae 
Conditions in policy for benefit of insurance company may be waived. 
(For other cases, see Insurance, Dec. Dig. § 372.) 

3. INSURANCE. 

Insurer’s waiver of forfeiture for breach of condition may result from words 
or conduct showing recognition of continued existence ‘of insurance. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

4. INSURANCE. __ : ; 
_ Court will avoid forfeiture under policy, if any circumstance indicates inten- 
tion, election, or intent of insurer to waive forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

8 INSURANCE. . ‘ 

Insurance company’s waiver of ground of forfeiture by treating policy as 
continuing obligation cannot be retracted. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

9. INSURANCE, Ds, ‘ 

Conduct of liability insurance carrier in accepting summons served on insured 
and assuming defense of litigation, with knowledge of ground of forfeiture on 
account of insured’s failure to give immediate notice of accident, constituted ir- 
revocable waiver of right to forfeit indemnity contract on that ground. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 
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Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Second 
Division. 

Action by Mrs. Ollie Miller against the United States Fidelity & Guaranty 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Hite H. Huffaker and John R. Moreman, both of Louisville, for appellant. 

Lukins & Jones, of Louisville, for appellee. 

Wis, J. 

In its final analysis, the important issue involved in this case is the right of 
an indemnity company to revoke the waiver of a forfeiture of the indemnity be- 
cause of a failure of the insured to conform to a condition contained in the con- 
tract. An abridged statement of the facts will disclose how the question arose. 


Dr. E. H. Miller, of Vine. Grove, Ky., owned an automobile which was main- 
tained for the use of his family. The United States Fidelity & Guaranty Com- 
pany issued to him a liability insurance contract with omnibus coverage “to any 
person legally operating the automobile.” The contract contained a condition re- 
quiring “immediate written notice of any accident with the fullest information ob- 
tainable at the time.” During the life of the contract, and while driving the au- 
tomobile, Mrs. Miller met with an accident which resulted in serious injury to a 
child named Julia Poteet. No written notice of the accident was given to the 
guaranty company. Almost a year after the accident occurred, the Poteet child 
instituted an action against Mrs. Miller to recover damages for the personal in- 
juries sustained in the accident. The summons in that case was served Novem- 
ber 2, 1927, and delivered immediately to the agents of the guaranty company. 
The latter accepted the summons, and without reservation took charge of the de- 
fense of the action. It continued in exclusive control of the defense from early 
in November, 1927, until February 18, 1928, when its attorney addressed a letter 
to Mrs. Miller advising her that it disclaimed liability under the contract, and 
would no longer be responsible for the defense of the action. It was explained 
in the letter that the action was taken because of the failure to give notice of the 
accident as required by the condition contained in the contract of indemnity. 


Mrs. Miller then employed competent counsel, and conducted the defense of 
the case at her own expense. A trial resulted in a judgment against Mrs. Miller 
in favor of the Poteet child for $1,000 and costs, amounting to $35. The present 
action was then instituted by Mrs. Miller upon the indemnity contract to compel 
the guaranty company to pay the judgment, together with a reasonable sum to 
compensate her for counsel fees incurred in the Poteet case. The circuit court 
directed the jury to return a verdict for Mrs. Miller for the amount of the judg- 
ment in the Poteet case and for such further sum as the jury might find from the 
evidence would represent the reasonable value of the services of her attorneys 
in defending the action for damages instituted by Julia Poteet. The jury re- 
turned a verdict accordingly, and the guaranty company has prosecuted an ap- 
peal, insisting that the failure to give notice of the accident as required by the 
policy entitled it to a peremptory instruction, and that the pleadings were in- 
adequate to present the issue of waiver by the company of the condition of the 
policy. 

[1-3] A condition in an indemnity contract requiring the insured to give im- 
mediate written notice of any serious accident is reasonable and valid, and un- 
reasonable failure to observe it constitutes a good ground for the forfeiture 
of the indemnity. Jefferson Realty Co. v. Employers’ Liability Assur. Corp., 149 
Ky. 741, 149 S. W. 1011, Southern Surety Co. of New York v. Heyburn, 234 Ky. 
739, 29 S. W. (2d) 6. But the condition is for the benefit of th einsurance com- 
pany, and it is well settled that such conditions may be waived by the party for 
whose benefit they are made. Central Life Insurance Company v. Roberts, 165 
Ky. 296, 176 S. W. 1139; Knickerbocker Ins. Company v. Norton, 96 U. S. 234, 
24 L. Ed. 689; Grigsby v. Russell, 222 U. S. 149, 32 S. Ct. 58, 56 L. Ed. 133, 36 
L. R. A. (N. S.) 642, Ann. Cas. 1913B, 863; Thompson v. Insurance Co., 104 
U. S. 252, 26 L. Ed. 765; Hartford Life & Annuity Ins. Co. v. Unsell, 144 U. S. 
439, 12 S. Ct. 671, 36 L. Ed. 496; New York Life Insurance Company v. Eggles- 
ton, 96 U. S. 572, 24 L. Ed. 841; Lechler v. Montana Life Ins. Co., 48 N. D. 644, 
186 N. W. 271, 23 A. L. R. 1193; N. E. Mutual Life Insurance Company v. 
Springgate, 129 Ky. 627, 112 S. W. 681, 113 S. W. 824, 19 L. R. A. (N. S.) 227; 
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U. C. Life Insurance Company v. Spinks, 119 Ky. 261, 83 S. W. 615, 84 S. W. 
1160, 26 Ky. Law Rep. 1205, 69 L. R. A. 264, 7 Ann. Cas. 913. The waiver of a 
forfeiture for breach of such a condition may result from any words or conduct 
of the insurer, with knowledge of the facts which furnish the grounds of for- 
feiture, that show a recognition of the continued existence of the insurance. St. 
Paul F. & M. Ins. Co. v. Ruddy (C. C. A.) 299 F. 189, 195; Mutual Protecture 
League v. Walker, 163 Ky. 347, 173 S. W. 802; Citizens’ N. Life Insurance Com- 
pany v. Egner’s Ex’r, 167 Ky. 476, 180 S. W. 778. 

[4] Forfeitures are not favored by the law, and the courts manifest a readi- 
ness to accept as sufficient to accomplish the purpose any circumstance that in- 
dicates an election or intent to waive a forfeiture. Knickerbocker Ins. Co. v. 
Norton, 96 U. S. 241, 24 L. Ed. 689. There can be. no doubt that the acceptance 
of the summons in the Poteet case, and the assumption of responsibility for the 
defense of that action, was a recognition of the continued existence of the insur- 
ance, and a waiver of the right to forfeit the indemnity contract for failure of 
the insured to give notice of the accident. The action of the guaranty company 
in that respect was taken at a time when it had complete knowledge of the fail- 
ure of the insured to give notice of the accident. Nevertheless, it elected to recog- 
nize the continuing validity of the insurance, and took charge of the litigation. 

[5, 6] Waiver is the intentional relinquishment of a known right, or such 
conduct as warrants an inference of such surrender, and it is not essential to its 
application that prejudice result to the party in whose favor the waiver operates. 
Sheldon v. Horton, 43 N. Y. 93, 3 Am. Rep. 669; Morgan v. Home Ins. Co., 216 
Ky. 589, 288 S. W. 321; Currie v. Casualty Co., 147 Iowa, 281, 126 N. W. 164, 
140 Am. St. Rep. 300; Central Life Ins. Co. v. Roberts, 165 Ky. 296, 176 S. W. 
1139; Roberts v. American National Assurance Co. (Mo. App.) 220 S. W. 996; 
Schuetz v. International Harvester Co., 167 Iowa, 634, 149 N. W. 855; Hem- 
mings v. Home Mutual Ins. Co., 199 Iowa, 1311, 203 N. W. 818; Trippe v. Provi- 
dent Fund Society, 140 N. Y. 23, 35 N. E. 316, 22 L. R. A. 432, 37 Am. St. Rep. 
529; Wandell v. Mystic Toilers, 130 Iowa, 639, 105 N. W. 448; Titus v. Glens 
Falls Ins. Co., 81 N. Y. 410. 


It is argued, however, that the doctrine of waiver is but another name for 
estoppel and, since Mrs. Miller was not prejudiced by the short delay occasioned 
by the action of the insurance company, the latter was free to change its position 
and return to her the defense of the case. Some courts have employed expres- 
sions indicating such a conception of the two doctrines, and have used the words 
as synonymous or as convertible terms. Globe Mutual Life Ins. Co.. v. Wolff, 
95 U. S. 326, 24 L. Ed. 387; Williams v. Neely (C. C. A.) 134 F. 1, 69 L. R. A. 
232; Lewin v. Telluride Iron Co. (C. C. A.) 272 F. 590; Lyman v. Littleton, 50 
N. H. 42. But a careful examination of the cases will disclose the inaccuracy 
of the assumption; and this court has expressly rejected that contention. Morgan 
v. Home Ins. Co., 216 Ky. 592, 288 S. W. 321; Limerick v. Home Ins. Co., 150 
Ky. 827, 150 S. W. 978, 44 L. R. A. (N. S.) 371. The subject was quite fully 
considered by this court in Central Life Insurance Company v. Roberts, 165 Ky. 
296, 176 S. W. 1139, where the distinctions between waiver and estoppel were com- 
pared and contrasted in an extensive quotation from a familiar text-book. 40 
Cyc. 255. 

Although the doctrines are sometimes carelessly confused, the distinction be- 
tween them is clear, and the rule is firmly established that to constitute a waiver 
of a forfeiture it is not necessary that the facts should present the essential 
elements of an estoppel. 


[7, 8] It is equally settled that a waiver, once made, is irrevocable, even in 
the absence of any consideration therefor, or of any charge of position by the 
party in whose favor the waiver operates. In Central Life Insurance Company v. 
Roberts, 165 Ky. at page 303, 176 S. W. 1139, 1142, an opinion of the Court of 
Appeals of New York was quoted to the effect that “waiver seems to be a ‘tech- 
nical doctrine, introduced and applied by courts for the purpose of defeating 
forfeitures,’” and, when made, it cannot be revoked. Kiernan v. Dutchess County 
Mutual Ins. Co., 150 N. Y. 190, 44 N. E. 698. The decisions are in substantial 
harmony upon that subject. N. E. Life Ins. Co. v. Springgate, 129 Ky. 627, 112 
S. W. 681, 113 S. W. 824, 19 L. R. A. (N. S.) 227; Brink v. Hanover Fire Ins. 
Co., 80 N. Y. 108; Lee v. Casualty Co., 90 Conn. 202, 96 A. 952; Benninghoff v. 





1288 The Insurance Law Journal, Vol. 76 [June, 1931 


Agricultural Ins. Co., 93 N. Y. 495; Gilbert v. Globe & R. Fire Ins. Co., 91 Or. 
D9, 474-P.) F161; 178) P. 388.3 Ak. R205: 

The waiver of a ground of forfeiture by treating the contract thereafter as a 
continuing obligation partakes of the principle of election and, like an election, 
cannot be retracted. Hemmings v. Home Mutual Ins. Ass’n, 199 Iowa, 1311, 203 
N. W. 818; Royle Mining Co. v. F. & C. Co., 126 Mo. App. 104, 103 S. W. 1098; 
Fairbanks Canning Co. v. L. G. & A. Co., 154 Mo. App. 327, 133 S. W. 664; 
Farrell v. Auto Liability Co., 203 App. Div. 118, 196 N. Y. S. 383; Mettner v. 
Ins. Co., 127 Iowa, 205, 103 N. W. 112; Trippe v. Provident Fund Society, 140 
N. Y. 23, 35 N. E. 316, 22 L. R. A. 432, 37 Am. St. Rep. 529; Limerick v. Home 
Ins. Co., 150 Ky. 827, 150 S. W. 978, 44 L. R. A. (N. S.) 371. 

In Knickerbocker Ins. Co.,v. Norton, 96 U. S. 234, 242, 24 L. Ed. 689, Mr. Justice 
3radley, speaking for the Supreme Court of the United States, said: Where the 
assent to waive a forfeiture is once given, “the courts should be liberal in con- 
struing the transaction in favor of avoiding a forfeiture.” And, following a re- 
view of some relevant authorities,.adds: “These cases show the readiness with 
which courts seize hold of any circumstances that indicate an election or intent 
to waive a forfeiture. We think that the present case is within the reason of 
these authorities; and that the objection, that the note was already past due when 
the agreement to extend it was made, is not sufficient to prevent said agreement 
from operating as a waiver of the forfeiture.’ The point presented in the case 
of Fidelity & Casualty Co. v. Stewart Dry Goods Co., 208 Ky. 429, 271 S. W. 
444, 43 A. L. R. 318, was materially different. In that case an action was pending, 
and the defense was being conducted by the insurer. A new ground of liability 
was added by an amended petition for which particular ground of liability the 
contract did not provide indemnity. The indemnity company at once gave notice 
that it would not assume liability for any judgment based upon the grounds 
alleged in the amended petition. The insured came into the case and protected 
its own rights in respect to the grounds introduced by the amendment. The ques- 
tion was thus reserved, and the rights of the parties were protected. No attempt 
was made to retract a waiver theretofore made. Cf. Sargent Mfg. Co. v. Travel- 
ers’ Ins. Co., 165 Mich. 87, 130 N. W. 211, 34 L. R. A. (N. S.) 491; and Lunt v. 
fEtna Life Ins. Co., 261 Mass. 469, 159 N. E. 461. 


No estoppel to dispute coverage by the policy was involved in defending a 
suit based upon several grounds, some of which admittedly were covered by the 
contract. But, in order to avoid a waiver even in such cases, the court held that 
notice must be given the assured to the end that its interests might be fully repre- 
sented, especially in so far as they might be incompatible with the interests of 
the indemnity company. 

[9] It follows that the conduct of the insurance carrier in accepting the sum- 
mons and in taking control of the litigation, with knowledge of the existence of 
the very ground of forfeiture it later attempted to assert and without reserva- 
tion, constituted an irrevocable waiver of the right to forfeit the indemnity con- 
tract upon that ground. 


[10, 11] The petition averred that notice of the accident had been given and 
there was a failure to prove that allegation. But it was further averred that the 
summons served in the action instituted by Julia Poteet was delivered to the 
guaranty company, and that it undertook the defense of that action, but after- 
wards notified Mrs. Miller that it disclaimed liability under that policy for failure 
of the insured to give immediate written notice of the accident. The condition 
of the policy and the failure of plaintiff to comply with it were set up by the 
answer. The reply did not repeat the allegations of the petition respecting the 
waiver. It is now urged that the issue of waiver of the forfeiture should have 
been presented by the reply, and that the pleadings filed were insufficient to raise 
it. The matter was entirely proper to be pleaded in a reply in avoidance of the de- 
fense asserted (Civil Code Prac. § 98, sub-sec. 2); but the ultimate facts upon 
which the waiver was predicated were stated in the petition, and no harm came 
to the appellant from permitting the issue to be tried without further pleading. 
Rounds & Jesse v. Cloverport F. & M. Co., 159 Ky. 414, 167 S. W. 384, Ann. Cas. 
1915D, 40. 4 “ 

Matters of avoidance are not available on a mere traverse (Ill. Canning Co. 
v. Livingston, 201 Ky. 756, 258 S. W. 308; Ins. Co. v. Gore, 215 Ky. 487, 284 S.W. 
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1107; AEtna Ins. Co. v. Hensley, 219 Ky. 817, 294 S. W. 470), but, where the 
essential facts appear in the petition and are treated on the trial as actually form- 
ing an issue this court will dispose of the case in the manner it was practiced by 
the parties in the trial court. Rosa v. Nava, 235 Ky. 574, 31 S.W.(2d) 910; Dixon 
v. Johnson, 202 Ky. 328, 259 S. W. 698; Ruffner v. Ridley, 81 Ky. 165. 

It would be a vain and useless thing to reverse a correct judgment rendered 
upon a full development of the facts because the basis of it was alleged in the 
petition instead of being inserted in a reply. No surprise was manifested, and 
no suggestion made that any further facts affecting the matter could be produced. 
The facts concerning the conduct of the insurer which constituted a waiver of its 
right to invoke a forfeiture of the policy were alleged and fully established, and, 
in such situation, no prejudicial error could be predicated upon the mere fact 
that the waiver was prematurely pleaded, or appeared in the petition rather than 
in the reply. Lockhart v. Kentland Coal & Coke Co., 182 Ky. 673, 207 S. W. 18; 
Cf. Equitable Life Assur. Soc. v. Bailey, 214 Ky. 754, 284 S. W. 403, and Turner 
& Son v. Halstead, 236 Ky. 322, 33 S.W.(2d) 17. 

The judgment is affirmed. 


FARRELL et al. v. NEBRASKA INDEMNITY CO. No. 28256. 
Supreme Court of Minnesota. March 13, 1931. 
235 Northwestern Reporter 612. 
1. INSURANCE. 


As respects necessity of giving liability insurer notice of accident, evidence 
sustained finding that assured’s investigation justified belief they were not re- 
sponsible for accident; notice of accident given liability insurer eight and one-half 
months after accident held given within reasonable time, hence “immediate no- 
tice” within policy; “immediate notice’ of accident required to be given to 
liability insurer means within reasonable time under circumstances. 

Syllabus by the Court. 

In this, an action by plaintiffs (the assured) to recover from an in- 
demnity company the amounts paid in settlement of two negligence suits 
brought against them to recover damages for injuries sustained in an 
accident, the company having refused to defend, it is held: 

Under the facts and circumstances disclosed by the evidence, notice 
of the accident was given by the plaintiffs to the company within a rea- 
sonable time, and was in compliance with the terms of the policy re- 
quiring “immediate notice.” 

(For other cases, see Insurance, Dec. Dig. §§ 539[3], 665[7].) 

2. INSURANCE. 

Settlement made by insured on liability insurer’s refusal to defend death and 
injury actions held reasonable, without collusion, and in good faith, authorizing 
insured’s recovery from insurer. 

Syllabus by the Court. 

The settlements were reasonable and made without collusion and in 
good faith. The verdict for plaintiffs was proper. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from District Court, Ramsey County; John W. Boerner, Judge. 

Action by Arch B. Farrell and others against Nebraska Indemnity Com- 
pany. From an order denying its alternative motion for judgment notwithstand- 
ing the verdict for plaintiffs or for a new trial, defendant appeals. 

Affirmed. 


Eloi Bauers and Smith Callahan & Carlson, all of Minneapolis, for appellant. 
Denegre, McDermott, Stearns, Stone & Mackey, of St. Paul, for respondents. 
Hiton, J. 


Defendant appeals from an order denying its alternative motion for judg- 
ment notwithstanding the verdict or for a new trial. 

This is an action brought by plaintiffs to recover the amount paid by them in 
settlement of two personal injury actions and for attorney’s fees necessarily paid 
in said litigation; the defendant having refused and failed to defend therein. 
Plaintiffs had a verdict for $4,062, which included $875 for attorney’s fees and 
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$187 interest. Defendant had made a motion for a directed verdict at the close 
of the evidence. 

Plaintiffs, a partnership, used six motor-trucks in their business as road con- 
tractors. Defendant insured them against loss or expense resulting from clainis 
upon them for damages by reason of the ownership, maintenance, manipulation, 
or use of such trucks (the indemnity policy limitations were $7,500 for the 
death of any one person and not to exceed $10,000 when more than one person 
was injured). Defendant also agreed in the policy “to defend in the name and 
on behalf of the assured, any suit against the assured to enforce a claim, whether 
groundless or not, for damages on account of bodily injuries or death suffered 
or alleged to have been suffered by any person or persons, * * *” and to 
pay the costs of so defending. 

On April 3, 1928, an accident occurred, resulting in the death of one woman 
and serious injuries to another. Based on said accident, on December 17, 1928, 
two actions were commenced against plaintiffs and one Muraski (a driver of 
one of their trucks). One was brought by the administrator of the estate of 
the deceased woman to recover $7,500 and one by the other woman demanding 
$41,000 for permanent injuries sustained. 

The indemnity policy, among other things, provided: “Upon the occurrence 
of any loss or accident under Section one hereof, the Assured shall give im- 
mediate written notice to the company at its Home Office in Omaha, Nebraska, 
or to its authorized agent, with the fullest information obtainable at the time.” 
No such noice was given until one day after the commencement of the two 
actions. Defendant at once claimed to have been relieved from liability because 
of the failure to give sooner notice, and declined to defend. 

[1] 1. A team attached to a buggy in which both women were riding ran away 
while going in a northerly direction on paved highway No. 63. The shoulders 
of this highway were being constructed by plaintiffs with their trucks and em- 
ployees. The buggy passed plaintiffs’ truck (operated by Muraski), which was 
headed in a southerly direction on said highway; the fatal accident occurred 
soon thereafter. 

One of the plaintiffs was a mile away from the scene of the accident. He 
saw the team running away, but did not see the accident. On the next day, having 
heard of the accident, he made an investigation. He interviewed the six truck 
drivers, and particularly Muraski. He was told by the latter (the only one of 
them who knew anything about the occurrence) that neither he nor the truck 
had anything to do with the accident; there was noting to indicate to the con- 
trary. Muraski told him and afterwards testified that he saw the running horses 
approaching when they were five or six hundred feet away; that he immediately 
pulled his truck to the right side of the highway and stopped; that the running 
team went by him. The evidence of plaintiffs shows that from the investigation 
made they believed and definitely decided that they were in no way to blame 
for, and had no connection with, the accident; for that reason they did not 
notify defendant. 

No claims for damages were made against plaintiffs until December 17 
1928 (eight and one-half months after the accident), when a summons and com- 
plaint was served in each action. They had no reason to believe that any claims 
would be made or actions started. 


Was the investigation made by planitiffs a reasonable one, and one _ that 
justified them in reaching the conclusion that they were in no way responsible for 
the runaway and the accident that happened? The verdict of the jury was an 
affirmative answer. The evidence warranted such a finding. 

As to what is a reasonable time within which to give notice to an insured 
depends upon the facts and circumstances of each case. Cases in which the length 
of time was a week, a month, a year, or more, in and of themselves, are not 
determinative. Instances might arise where a very short time would be unreason- 
able; others where a long period of time would be reasonable. Under proper in- 
structions, the court submitted the question of reasonable notice to the jury. 

Cases cited by defendant holding that the time elapsing between the occur- 
rence of the accident involved in each and the giving of notice therein was un- 
reasonable are distinguishable on their facts, particularly those wherein assured 
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had knowledge of the accident and the circumstances indicated liability on the 
part of assured. Some of them present situations where, after the investigation, 
the assured “was in doubt” as to whether there was any liability. Such cases are 
not in point. Plaintiffs here were not in doubt. The investigation made and the 
information obtained justified them in concluding that “without doubt” there 
was no liability on their part. 

Illustrations offered or cases cited, wherein two automobiles collided and the 
assured made no report because upon inquiry the driver of assured’s car stated 
that the accident was not his fault, are without force here. In this case there 
was no collision; plaintiffs relied upon the statement of Muraski. There being 
nothing indicating to the contrary, they were justified in believing him; the jury 
so thought. 

Although an assured pays to an insurer a required premium for the purpose 
of securing protection, the latter is entitled to expect and require a notice which 
under the circumstances will be reasonable. The expression “immediate notice” 
means within a “reasonable time under all the circumstances.” The court properly 
instructed the jury on that point by saying: 

“The words ‘immediate notice’ as used in this policy mean notice given within 
a reasonable time after the occurrence of the event under or on account of 
which a claim may be made. If the plaintiffs had no reasonable ground for be- 
lieving that any act or omission by them or by their employees was the cause of 
the running away of the team, they were not required to give any notice until 
they became aware of the fact that a claim. was to be made upon that ground. 
Now, if you find from the evidence that the existing conditions and facts of 
which the plaintiffs had knowledge would not warrant a reasonable man in be- 
lieving that any claim, would be made against Farrell & Clark, then they were 
not obliged to give notice until such a claim was made.” 

There followed further correct statements along the same line. The converse 
of the proposition was also properly submitted, and the jury was instructed as 
to its duty in case it found that the notice given was not a reasonable one. 

It was seriously contended by plaintiffs that the jury should have been in- 
structed as a matter of law that the notice given was in sufficient time. Where 
the facts are not in dispute, a question of law only is involved. Possibly the 
instruction should have been given. However, the court took the other view, of 
which defendant cannot complain. Where different inferences may properly be 
drawn from the evidence, there is a question of fact for the jury. The evidence 
justified the jury in finding that, from plaintiffs’ knowledge of the accident, 
there was no reasonable basis for them to attribute it to any act or omission on 
their part. There being here, to say the least, sufficient supporting evidence, the 
conclusion of the jury must stand. Fletcher vy. German-American Ins. Co., 79 
Minn. 337, 82 N. W. 647; Brackett & Co. v. Assurance Corp., 140 Minn. 271, 167 
N. W. 798; Minnesota Electric Distributing Co. v. U. S. Fidelity & G. Co., 173 
Minn. 114, 216 N. W. 784, and cases cited; Chapin v. Ocean Accident & G. Corp., 
9 Neb. 213, 147 N. W. 465, 52 L. R. A. (N. S.) 227; McKenna v. International 
Indemnity Co., 125 Wash. 28, 215 P. 66; 14 R. C. L. p. 1330. 


To hold that defendant under the circumstances should be absolved from 
liability because of the failure to give earlier notice would be unreasonable, un- 
warranted, and a grave injustice. The record does not disclose that defendant 
was in any way prejudiced by the delay. 


[2] 2. The complaints in the two actions charged in effect that, while ap- 
proaching the truck at a distance of at least three hundred feet, the team became 
frightened; that the driver got control of the horses so that they were not 
running, tough still prancing and jumping about when approaching the truck; 
that the driver of the truck proceeded at a high and dangerous rate of speed, 
making a lot of noise; that he negligently so ran and operated the truck as to 
cause the horses to become frightened and run away, causing the resultant in- 
juries. During the trial of the instant case, it appeared that positive testimony 
in support of the allegations of the complaints was available, the plaintiff in the 
$41,000 action being an eye-witness who would testify to the alleged facts. After 
negotiations with counsel for plaintiffs in the two actions, a settlement was made 
for $3,000 ($1,500 in each case), which plaintiffs paid. 
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Counsel for plaintiffs in this action and counsel for plaintiffs in the other 
actions were witnesses and gave testimony which showed that the settlements 
were made in absolute good faith. There was no collusion between them. It was 
not “made to appear affirmatively that there could have been no recovery had 
the actions been tried.” Plaintiffs here were entitled to recover. Butler Bros. v. 
American Fidelity Co., 120 Minn. 157, 139 N. W. 355, 44 L. R. A. (N. S.) 009. 

When confronted with suits aggregating $48,500, based upon complaints con- 
taining allegations which, if proved and believed, would establish the negligence 
of Muraski (plaintiffs’ servant), a difficult and dangerous situation was pre- 
sented. Under the evidence, there was ample justification for making the settle- 
ment, which was, both from the standpoint of plaintiffs and defendant here, a 
most favorable one. As far as the record discloses, there were only three wit- 
nesses to the events that transpired prior to and at the time the buggy passed 
the truck. One of these witnesses was killed. The others were Muraski and the 
plaintiff in the $41,000 action, who suffered spine and head injuries. 

With Muraski testifying as he did in this case, and the plaintiffs’ witness 
testifying in accordance with the allegations of the complaints, there would be a 
fact issue for the jury’s determination. If verdicts were rendered upon conflicting 
evidence, placing the negligence upon Muraski (in the absence of errors occur- 
ring at the trial),.such verdicts, if not excessive, would doubtless be sustained. 
The combined verdicts would likely be many times larger than the amount for 
which settlements were made. Wise discretion and sound judgment were exer- 
cised in making them. 

We have considered all of the assignments of error, and find no ground for 
reversal. 

Order affirmed. 

Stone, J., took no part. 


WEYH et al. v. CALIFORNIA INS. CO. 6725. 
Supreme Court of Montana. March 5, 1931. 
Rehearing Denied March 27, 1931. 
296 Pacific Reporter 1030. 
1. INSURANCE. 
Policy constitutes contract on terms whereof minds of parties must meet. 
(For other cases, see Insurance, Dec. Dig. § 130[1].) 
2. INSURANCE. 
Generally, insured’s statements made or amounting to warranties become 
conditions precedent. 


(For other cases, see Insurance, Dec. Dig. § 268.) 
3. INSURANCE. 

Regardless of materiality of warranties or insured’s good faith, insurer 
is not liable unless warranties are literally true. 

(For other cases, see Insurance, Dec. Dig. § 268.) 
4. INSURANCE. 


If insured’s statements are representations, not warranties, insurer, to avoid 
liability, must, in addition to falsity, show representations were material to ac- 
ceptance of risk, willfully made with intent to deceive, and relied upon by in- 
surer. 

(For other cases, see Insurance, Dec. Dig. § 268.) 

5. INSURANCE. 

Statute, providing that breach of immaterial provision does not avoid policy 
unless policy declares violation of specified provisions shall avoid it, held not 
to refer to warranties (Rev. Codes 1921, §§ 8125, 8129, 8130). 

That Rev. Codes 1921, § 8129, must be thus construed appears clear 
when read in connection with section 8125, declaring that statement in 
policy of matter relating to person or thing insured or to risk as a fact 
is express warranty, and section 8130, declaring that breach of warranty 
in its exception prevents policy from attaching to risk. 


(For other cases, see Insurance, Deg. Dig. § 268.) 
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6. INSURANCE. 

Insured’s agent’s statement as to “year model” and age of automobile held 
“material warranty” (Rev. Codes 1921 §§ 8125, 8129, 8130). 

(For other cases, see Insurance, Dec. Dig. § 280.) 

7. INSURANCE. 

False, though innocent, statement, made “warranty” by policy, by condi- 
tional sale contract assignee, obtaining fire policy as insured’s agent, respecting 
“vear model” and age of automobile, notwithstanding correct statement re- 
garding motor and serial numbers, held to avoid policy (Rev. Codes 1921, §§ 
8125, 8129, 8130). 

It appearing that rate on “year model” which car actually was would 

be higher than that on same make of automobile manufactured in year 

stated in policy as one of warranties by insured, and there being no show- 

ing that either insurer or its agent had at hand or accessible any chart 

whereby it could be ascertained from the motor and serial numbers what 

age of car actually was, misrepresentation, in spite of innocence of in- 
sured and his agent, the assignee of conditional sale contract, was breach 

of “material warranty” in its inception, thus preventing policy from at- 

taching to risk, as provided in Rev. Codes 1921, § 8130. 

(For other cases, see Insurance, Dec. Dig. § 280.) 


Appeal from District Court, Hill County; C. B. Elwell, Judge. 

Action by Pete L. Weyh and another against the California Insurance Com- 
pany. From a judgment in favor of plaintiffs, defendant appeals. 

Reversed and remanded, with direction. 

Freeman, Thelen & Freeman, of Great Falls, and Jess L. Angstman, of 
Havre, for appellant. 

A. F. Lamey, of Havre, and Sam B. Chase, Jr., and Cooper, Stephenson & 
Hoover, all of Great Falls, for respondents. 

MAtTTHEws, J. 

The defendant, California Insurance Company, of San Francisco, has ap- 
pealed from a judgment against it and in favor of Pete L. Weyh and Commer- 
cial Credit Company, of Great Falls. 

The facts established on the trial are substantially as follows: On July 
5, 1927, Weyh purchased from the Thurston Motor Company, at Great Falls, 
an automobile, represented to him as a new 1927 model, on which he made a 
down payment and for which he entered into a conditional sales contract call- 
ing for twelve monthly payments of $74.49 each. This contract was immediately 
assigned by the Thurston Company to the Commercial Credit Company; the 
latter secured, in the name of Weyh, a policy of insurance in the defendant 
company through an insurance brokerage firm in Great Falls. The descrip- 
tion of the automobile, as entered in the policy under the head “Warranted 
by the Assured,” was taken from the contract and contains the following state- 
ments: “Year Model 1927 * * * Motor Number and Serial Number MC113664 
—S WE900 E * * * Date Purchased: Month 9 Year 27 New Or 2d Hand New.” 
The policy was written in San Francisco and sent to the Commercial Credit 
Company; it was never in the possession of Weyh nor read by him. 


While the “Motor Number and Serial Number” were correctly given, the 
statement as to date of purchase, the “Year Model” and age of the car were 
false. The car was sold by the Thurston Company to one of its salesmen in 
July, 1926; it was driven approximately 3,000 miles when, in July, 1927, it was 
given a coat of “duco,” two new tires installed, and the speedometer set back 
to 250 miles and sold to Weyh as a new car. Weyh drove the car anywhere 
from 1,000 to 4,000 miles between the date of the purchase and date when it 
was insured, but knew nothing of the misstatements until the date of the trial. 
The car was destroyed by fire in June, 1928; thereafter the defendant discovered 
the falsity of the statements above pointed out and “cancelled” the policy, re- 
turning the premium paid to the Commercial Company by check which check 
was cashed by the company. 


The policy provides that it is made and accepted subject to all conditions 
and warranties therein contained and shall be void if any of them are violated 
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by the assured; but further provides that, “if the assured has concealed or 
misrepresented material facts or substance concerning the insurance or the sub- 
ject thereof,” the policy shall be void. 

It was shown that the rate on a 1926 car would be higher than that on 
the same make of a car manufactured in 1927. This testimony was given by 
Ray C. Culver, a fire insurance agent residing in Helena, who, on cross-ex- 
amination, further testified that “from the model and serial number we usually 
determine the year of rating; * * * the companies determine their rates through 
the automobile companies.” “In the automobile department of the company 
they have some charts or information of some kind that can be referred to 
readily to ascertain * * * when the car was manufactured.” “We have them in 
our company.” “From the information contained * * * [in the policy] I would 
be able to determine the rate on that car.” ‘The witness was merely “acquaint- 
ed” with the defendant company. 

[1-4] There can be no question but that a policy of insurance constitutes 
a contract on the terms of which the minds of the parties must meet if it is 
to become effective. The general rule is that, where statements made by the 
insured are made, or amount to, warranties, they become conditions precedent, 
and, regardless of materiality or the good faith of the insured, no liability at- 
taches to the insured, no liability attaches to the insurer unless they are literally 
true. Collins v. Metropolitan Life Insurance Co., 32 Mont. 329, 80 P. 609, 1092, 
108 Am. St. Rep. 578; Mandoli v. National Council, 58 Mont. 671, 194 P. 493. On 
the other hand, if such statements are merely “representations,” liability on 
the policy can be avoided only by proof that they were not only untrue, but 
were material to the acceptance of the risk, wilfully made with the intent to 
deceive, and were relied upon by the insurer. Pelican v. Mutual Life Insurance 
Co., 44 Mont. 277, 119 P. 778; Montana Auto Finance Corp. v. Federal Surety 
Co., 85 Mont. 149, 278 P. 116. 

Defendant contends that all statements found under the head “Warranted 
by the Assured” fall within the general rule stated, while plaintiffs insist that 
merely calling the statements “warranties” does not make them such, and that 
the clause of the policy above quoted, rendering it void for misrepresenta- 
tion of material facts, together with the fact that the policy does not specifically 
designate the provisions which will render it invalid, brings the policy within 
the rule respecting “representations,” citing section 8129, Revised Codes 1921. 

[5] The section cited reads: “A policy may declare that a violation of 
specified provisions shall avoid it, otherwise the breach of an immaterial pro- 
vision does not avoid the policy.” Read in connection with the companion 
sections quoted below, this section clearly refers to provisions in a policy other 
than warranties. 

Under the authorities cited, plaintiffs’ position would be sound, were it 
not for the fact that our Legislature has seen fit to declare that “a statement 
in a policy, of a matter relating to the person or thing insured, or to the risk, 
as a fact, is an express warranty” (section 8125, Rev. Codes 1921), and, in har- 
mony with the general ruie, “a breach of warranty * * * in its inception pre- 
vents the policy from attaching to the risk” (section 8130, Id.). 


As to how far the general rule respecting warranties and the above-quoted 
statutory rule, based on the general rule, are modified by the following pro- 
visions: “An intentional and fraudulent omission, on the part of one insured, 
to communicate information of matters proving or tending to prove the falsity 
of a warranty, entitles the insurer to rescind” (section 8091, Id.); “the viola- 
tion of a material warranty, or other material provision of a policy, on the 
part of either party thereto, entitles the other to rescind” (section 8128, Id.), 
we need not now determine, as here there was no omission to communicate 
information, i. e., the motor and serial numbers of the car, proving the falsity 
of the warranty as to the year in which the car was built, and, as will appear 
later, the warranties were material to the risk. 


“A representation as to the age or year of manufacture of a motor vehicle 
is generally deemed a material one, and an assured who has falsely stated such 
matters in his application, may be unable to collect insurance in case of damage 
by fire. Indeed, it has been held that the fact that the erroneous statement 
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was made innocently will not aid the assured.” Huddy on Automobiles (8th 
Ed.) 1139; Berry on Automobiles, 1570. This is especially true when, as here, 
it is shown that a higher rate would have attached had the truth been known. 
Bennett v. Northwestern National Ins. Co., 84 Cal. App. 130, 257 P. 586. 

There is a respectable line of authorities, cited and commented upon in 
the above textbooks, holding that, where the correct motor and serial num- 
bers are given, but the insured innocently misstates the year of manufacture, 
and the insurer’s agents had at hand means of readily ascertaining the year 
model from the correct information given, the insurer is charged with notice 
of the age of the car and is estopped to assert the misstatement as a defense. 
An examination of these decisions, however, discloses that the statements con- 
sidered were usually construed as representations and not as warranties; thus 
in North British & Mercantile Insurance Co. v. San Francisco Securities Cor- 
poration, 30 Ariz. 599, 249 P. 761, on which plaintiffs’ chief reliance is placed, 
the court declares the general rule as to warranties, but evades it by holding 
that, under the terms of the policy, although the statements are declared war- 
ranties, on construction of the entire policy, the statements made amounted 
only to representations. Arizona has no statutory provision such as ours, mak- 
ing statements respecting the person or thing insured express warranties; in- 
deed, the only provision we have been able to find in that state on the subject 
is to the effect that the statements made in an application for a life insurance 
policy shall be deemed representations and not warranties. 

Further, in record before us, there is no showing that either the defendant 
company or its agent, if the company securing the application was agent for 
the defendant, had at hand or accessible such a chart as was described by the 
witness Culver, The manager of the automobile department of defendant com- 
pany by depoSition testified: “We had absolutely no other information than 
that contained in the application.” 

[6, 7] Under our statutes quoted and the facts disclosed at the trial, the 
statement as to the year model of the automobile in question was a “material 
warranty” and its breach in its inception prevented the policy from attach- 
ing to the risk, in spite of the innocence of the insured and his agent, the Com- 
mercial Credit Company; their only recourse, if any, is against the Thurston 
Company, whose fraud on the sale of the car prevented them from collecting 
the insurance on proof of loss. 

The judgment is reversed and the cause remanded to the district court of 
Hill county, with direction to dismiss the action. 

Callaway, C. J., and Galen, Ford, and Angstman, JJ., concur. 


DAVIS v. HIGHWAY MOTOR UNDERWRITERS. No. 
Supreme Court of Nebraska. Feb. 27, 1931. 
235 Northwestern Reporter 325. 


1. PROVISIONS OF STATUTE. 


Syllabus by the Court. 

“When the terms of an agreement have been intended in a different 
sense by the parties to it, that sense is to prevail against either party in 
which he had reason to suppose the other understood it.” Comp. St. 1929, 

§ 20—1217. 

2. INSURANCE. 

Insured after loss may have policy reformed to include essential element of 
contract, where omission was not previously discovered; insured’s failure to ex- 
amine policy promptly when received will not defeat right to have it reformed 
after loss. 

Syllabus by the Court. 


“When a soliciting agent of an insurance company and the insured 
mutually agree upon the terms and conditions of the insurance contract, 
and the policy, later issued by the company, omits one of the essential 
elements of the contract, which is not discovered by the insured until af- 
ter a loss occurs, he may then have the policy reformed, so as to express 
the real agreement of the parties, and his failure to promptly examine 
the policy when received and discover the departure therein from the real 
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agreement will not defeat his right to have reformation of the policy.” 
Robinson vy. Union Automobile Ins. Co., 112 Neb. 32, 198 N. W. 166. 
(For other cases, see Insurance, Dec. Dig. § 143[3, 8].) 

3. INSURANCE. 


That automobile was driven illegally by insured’s son under 16 and that 
was described in liability policy as reformed, as under 16, did not preclude 
forcement of policy. 

Syllabus by the Court. 

Public policy does not forbid the enforcement of a contract of insur- 
ance indemnifying the insured against liabilities for injuries accidentally 
suffered by any one through the negligent operation or use of an automo- 
bile where, in the action thereon, it appears—(1) that at the time of the 
accident the automobile was being driven by the insured’s son, who was 
under the age of sixteen, contrary to the statute fixing the minimum age 
at sixteen; (2) that the son was descirbed in the contract of insurance 
(as reformed) as under sixteen; and (3) that the accident was caused by 
the actionable negligence of said son, while thus violating the law. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from District Court, Lancaster County; Chappell, Judge. 

Action by Ellery Davis against the Highway Motor Underwriters. Decree 

plaintiff, and defendant appeals. 

Affirmed. 

Allen & Requartte, of Lincoln, for appellant. 

H. W. Baird, and Hall, Cline & Williams, all of Lincoln, for appellee. 

Heard before Goss, C. J., and Rose, Dean, Good, Eberly, Day, and Paine, JJ. 

Goss, C. J. 

This is an action to reform a public liability automobile insurance policy and 
to recover upon the policy as reformed. ‘The case was assigned to an equity 
court and tried to a judge without the intervention of a jury. From a decree 
reforming the policy and entering judgment against the defendant this appeal was 
taken. 

The defendant, Highway Motor Underwriters of Kansas City, Missouri, is a 
reciprocal insurance exchange, authorized under chapter 44, article 15 (sections 
44—1501 to 44—1513) Comp. St. 1929, to write such an insurance contract as is 
involved here. A. R. Talbot Underwriters, Inc., of Lincoln, is its attorney in fact 
in this jurisdiction and state. Richard L. Kimball, of Lincoln, is defendant’s 
general manager, for the whole company, and is also secretary for its attorney 
in fact. The defendant has two agencies in Lincoln, the Stuart Investment Com- 
pany and Lincoln Insurance Service, who take applications for insurance. All 
policies are issued from defendant’s office in Lincoln. Lincoln Insurance Service 
is composed of Don A. Chapin and Leo Scherer. 


Plaintiff purchased a new automobile about the middle of August, 1928, and 
on August 16 was solicited by Mr. Scherer to insure it. Plaintiff told Scherer he 
wanted a policy with limits of $25,000 and $50,000, with coverage for his son, 
who would be 16 in a few months. Plaintiff testified that Scherer said “he would 
take care of it, and that there would be no extra premium as it was only a few 
months.” Scherer testified: “He asked if we could put an indorsement on this 
policy covering this boy, and I told him that I had never written that kind of a 
policy before, but I would see if we could not get that coverage.” Scherer went 
directly to Mr. Kimball and told him the kind of coverage Mr. Davis wanted. 
The general manager testified that he told Scherer he did not know whether or 
not the company could legally issue such a policy, but he would consider it and 
let him know later; but that he never did tell him definitely whether he could is- 
sue a policy with such a rider. Kimball says: “I knew what he (Davis) wanted. 
I didn’t know what he expected to get.” 


[1, 2] The policy was written without the rider and was delivered by Scherer, 
who was under the impression that it contained the coverage requested by the 
insured. It was delivered at the office of Mr. Davis in his absence, and when he 
returned he put it in a pigeonhole without reading it. He paid the premium on 
the first of September and did not discover that the policy lacked the rider until 
after the loss in October. The defendant denied liability and kept the premium. 
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The evidence indicates that the defendant could have written such a policy as 
plaintiff thought he had, but did not do so because of difficulty of reinsuring the 
risk, and that it was willing, after the loss occurred, to attach such a rider to the 
policy, but not to make it retroactive so as to cover the loss. An offer to this 
effect made by Stuart Investment Company was rejected by Mr. Davis. No 
written application for the insurance was ever made by Mr. Davis. The contract 
in that respect as between him and the agent rests.in parol. His offer was to 
buy a policy with certain stated features, and according to his understanding the 
agent agreed to furnish it. The agent testified that plaintiff asked for that par- 
ticular kind of a policy and he informed the general manager and was under the 
impression the policy delivered was of the kind ordered. About as nearly as 
parties may mutually agree upon such a matter, the insured and the agent for 
the insurer understood the policy was to cover plaintiff’s son. The policy omit- 
ted this essential element of the contract as understood by both of them and not 
discovered by eithter of them until the loss occurred. In such circumstances the 
plaintiff is entitled to have the policy reformed so as to express the real agree- 
ment of the parties, and his failure to examine the policy when received will not 
defeat his right to have reformation of the policy. Robinson v. Union Automobile 
Ins. Co., 112 Neb. 32, 198 N. W. 166; Central Granaries Co. v. Nebraska L. M. 
Ins. Ass’n, 106 Neb. 80, 182 N. W. 582. In the first of these cases we said: 
“When a soliciting agent of an insurance company and the insured mutually agree 
upon the terms and conditions of the insurance contract, and the policy, later 
issued by the company, omits one of the essential elements of the contract, which 
is not discovered by the insured until after a loss occurs, he may then have the 
policy reformed, so as to express the real agreement of the parties, and his fail- 
ure to promptly examine the .policy when received and discover the departure 
therein from the real agreement will not defeat his right to have reformation of 
the policy.” Robinson v. Union Automobile Ins. Co., supra. 


Then, too, Scherer had all the reason in the world to think that Davis would 
believe the policy had been written as he requested it. Davis did not even know, 
as Scherer knew, that there was ever any question that the policy would contain 
the terms requested. So if it be argued that Mr. Kimball, as general manager 
of defendant, understood the contract in a different sense than plaintiff under- 
stood it, although he knew what plaintiff had asked for and plaintiff did not know 
that what he had asked for had not been provided for in the contract, then a sec- 
tion of the Code aids in the construction of the agreement: “When the terms of 
an agreement have been intended in a different sense by the parties to it, that 
sense is to prevail against either party in which he had reason to suppose the 
other understood it.” Comp. St. 1929, § 20—1217. 


[3] It is argued by defendant that the trial court erred in reforming the 
policy and in enforcing it because the contract to insure against “damages for 
negligence of a driver under 16 years of age” is contrary to public policy. 

The same question arose in Messersmith v. American Fidelity Co., 232 N. Y. 
161, 133 N. E. 432, 433, 19 A. L. R. 876. The New York law fixed the age limit 
at 18 years. In a well-reasoned opinion by Judge Cardozo, the Court of Appeals 
held that public policy does not forbid the enforcement of such a contract of in- 
surance. 

In McMahon v. Pearlman, 242 Mass. 367, 136 N. E. 154, 23 A. L. R. 1467, 
it was held that, although the operation of a registered motor vehicle without a 
license and unaccompanied by a licensed operator is a crime under the state law, 
yet such an operator is not prevented by public policy from recovering under an 
insurance contract indemnifying against accident. 

The opinion in Messersmith v. American Fidelity Co., supra, cites numerous 
instances in which liability was incurred through personal fault that is defined by 
statute as a misdemeanor or a crime and yet was permitted to be the subject of 
recovery against an insurer; and pertinently says: “Insurance, instead of pre- 
judicing the victim of an accident, is seen to supply in many cases the only fund 
from which the victim can be paid. Boston & Albany R. Co. v. Mercantile Trust 
Co. [American Casualty Ins. Co.’s Case], 82 Md. 535, at pages 577, 578, 34 A. 
778, 38 L.. R. A. 97; Phoenix Ins. Co. v. Erie & W. Transportation Co., 117 U. S. 
312, at page 324, 6 S. Ct. 750, 29 L. Ed. 873. Courts are slow to substitute their 
own varying views of policy for those which have found embodiment in settled 
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institutions, in every-day beliefs and practices, which have taken root and flour- 
ished. Janson v. Driefontein Mines, Ltd., 1902 A. C. 484, at page 496. The field 
of discretion is still narrower when there has been statutory sanction, tacit, if 
not express, of callings and forms of conduct which it would have been easy to 
condemn. * * * We conclude that public policy does not forbid the enforcement 
of the contract. Brock v., Travelers’ Ins. Co., 88 Conn. 308, 313, 91 A. 279; 
Ford v. Stevens Motor Car Co., 203 Mo. App. 669, 220 S. W. 980; Tinline v. 
White Cross Ins. Co., 151 L. T. Jour. 434.” 

We are therefore of the opinion that the trial court did not err in reforming 
the contract so as to insure the plaintiff against loss by reason of the operation 
of his car by his son who was under 16 years of age at the time; that such con- 
tract was not void as against public policy; and that plaintiff may recover on 
said contract as reformed. 

The amount of the recovery is not complained of. For the reasons stated in 


this opinion, we affirm the judgment of the district court. 
Affirmed. 


MIGATZ et ux. v. JERSEY MUT. CASUALTY INS. CO. No. 60. 
Court of Errors and Appeals of New Jersey. Feb. 4, 1931. 
153 Atlantic Reporter 594. 
1. INSURANCE. 


Death of insured between entry of interlocutory default judgment and as- 
sessment of damages against insured held not to defeat action brought by injured 
persons against insurer under autocab liability policy (P. L. 1926, p. 383). 

Syllabus by the Court. 

In a case where judgment interlocutory by default was entered against 
the owner of an autocab for damages to the plaintiff resulting from an 
accident caused by the collision of such autocab with another car and a 
jury afterward assessed the damages, the fact that the defendant died 
between the time of entering judgment and the assessment of damages 
would not defeat an action brought by the plaintiff against an insurance 
company, which had insured the owner of the autocab under chapter 
231, P. L. 1926, p. 383, on the ground that the death of the owner of 
the autocab wiped out any liability of the insurance company or on 
the ground that the insurance policy insured the owner of the autocab 
personally and not his personal representatives. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

2. INSURANCE. 

Evidence in action by injured persons against liability insurer sufficiently 

identified autocab which caused accident (P. L. 1926, p. 383). 
Syllabus by the Court. 

Held also that the proofs and pleadings sufficiently identified the 
autocab which caused the accident, as the autocab which was covered by 
the policy of insurance. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. INSURANCE. 

Provision in policy limiting insurer’s liability for injuries to any one person 
to $5,000 held not to limit to that amount joint recovery of husband and wife 
injured in same accident. 

Syllabus by the Court. 

Where such an insurance policy provided that the insurance com- 
pany shall be liable “for loss from any one judgment resulting in bodily 
injuries to or in the death of any one person” in a sum not to exceed 
$5,000 and that there shall be a continuing liability of the company for 
such amount, feld that, where a husband and wife were injured in the 
same accident and joined together as plaintiffs in one suit against the 
company under the rules of court, the damages for each is limited to 
$5,000 and not limited to $5,000 for both plaintiffs together. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Appeal from Supreme Court. 
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Action by Herbert Migatz and wife against the Jersey Mutual Casualty In- 
surance Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

George F. Seymour, Jr., of South Orange, for appellant. 

Alexander Raskin and Isidore Hornstein, both of Jersey City, for respond- 
ents. 

Kays, J. 


This is an appeal from a judgment entered on a verdict of a jury directed 
by his honor, Judge Mountain, at the Essex county circuit. The judgment was 
against the defendant, the Jersey Mutual Casualty Insurance Company, and in 
favor of the plaintiff Herbert Migatz for the sum of $2,000, and in favor of 
the plaintiff Loretta Migatz, wife of Herbert Migatz, for the sum of $5,000. 

It appears from the exhibits and pleadings in this case that in March, 1927, 
the plaintiffs, Herbert Migatz and Loretta Migatz, his wife, were injured in a 
collision between an automobile in which they were riding and a taxicab, or 
autocab, owned by one Arthur Bennett, who was doing business as the Globe 
Taxi Company. In May, 1927, the plaintiffs brought suit in the Supreme Court 
against the defendant, Bennett, to recover damages for injuries received by 
them. The defendant, Bennett, did not file an answer within the time prescribed 
by the rules, and judgment interlocutory was entered against him under date 
of July 12, 1927. On September 12, 1927, an order for assessment of damages 
was entered. The defendant Bennett died on September 9, 1927, and an order ad- 
mitting the administrator to the suit was entered on November 19, 1927, and 
a notice to assess the damages was then served upon the administrator. The 
assessment of the damages came on to be heard before Judge Smith and a jury 
at the Essex county circuit on December 5, 1927, and the jury assessed the 
damages of the plaintiffs in favor of Herbert Migatz for the sum of $2,000, and 
in favor of Loretta Migatz, his wife, for the sum of $8,000. The suits of both 
plaintiffs were included in one cgmplaint, as is allowed under the practice. Judg- 
ments were entered in favor of the plaintiffs for the amounts above mentioned; 
a writ of execution was issued and returned by the sheriff unsatisfied. It appears 
that the Jersey Mutual Casualty Insurance Company issued an autocab liability 
policy to Bennett under date of October i, 1926, which policy was in effect at 
the time of the accident. The policy was issued in accordance with the pro- 
visions of chapter 231, P. L. 1926, p. 383, which is an act entitled, “An Act 
concerning auto cabs, commonly called taxis, and their operation in the State.” 
This act, among other things, provides that an owner of an autocab shall not 
be permitted to operate the same on the public highways “until the owner of 
such auto cab in any municipality shall have filed with the Commissioner of 
Motor Vehicles an insurance policy of a company duly licensed to transact busi- 
ness under the insurance laws of the State of New Jersey in the sum of five 
thousand dollars ($5,000) against loss from the liability imposed by law upon 
the auto cab owner for damages on account of bodily injury or death suffered 
by any person or persons as a result of an accident occurring by ‘reason of the 
ownership, maintenance or use of such auto cab upon any public street, road 
or highway, and such consent shall continue effective and such operation be per- 
mitted only so long as such insurance shall remain in force; such insurance policy 
shall provide for the payment of any final judgment recovered by any person on 
account of the ownership, maintenance and use of such auto cab or any fault 
in respect thereto and shall be for the benefit of every person suffering loss, 
damage or injury as aforesaid.” Section 2. 

In May, 1928, the respondents, who were the plaintiffs in the suit against 
3ennett, instituted this suit against the appellant here, the Jersey Mutual Casualty 
Insurance Company, under the policy of insurance issued by the said insurance 
company to the said Bennett. The suit was tried before the trial judge and a 
jury, and resulted in the direction of a verdict by the court in favor of the 
plaintiff Herbert Migatz for the sum of $2,000, and in favor of the plaintiff 
Loretta Migatz for the sum of $5,000, for which sums judgment was entered. 
The defendant, the Jersey Mutual Casualty Insurance Company has appealed 
from said judgment. The policy of insurance, as before stated, was issued pursuant 
to chapter 231, P. L. 1926, and was to indemnify the said Bennett “against loss 
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arising from the liability imposed by law upon the Assured for damages on 
account of bodily injuries or death suffered by any person or persons as a re- 
sult of an accident occurring while this policy is in force, by reason of the 
ownership, maintenance or use of the auto cab hereinafter described.” The policy 
further stated: “The liability of the Company for loss from any one judgment 
resulting in bodily injuries to or in the death of any one person is limited to 
Five Thousand Dollars ($5,000), and there shall be a continuing liability of the 
Company for such amount under this policy, notwithstanding any recovery there- 
under.” 


[2] The first ground upon which the defendant seeks to have the judgment 
reversed is that the trial court erred in refusing to grant a nonsuit and in direct- 
ing a verdict for the plaintiffs, claiming that neither the pleadings nor the proofs, 
either in the suit against Bennett or in the present case now before us, disclose 
that the autocab, which caused the injuries, was a taxicab as defined by chapter 
231, P. L. 1926, p. 383, or that the accident occurred upon any of the streets in the 
state of New Jersey. We find no merit in this contention. The pleadings in the 
first suit show that Bennett, who was the defendant, was the owner of a Shaw 
Yellow Taxicab bearing a certain license number, that the plaintiff Herbert 
Migatz and his wife, who resided in the city of Newark, N. J., were riding in 
an automobile on Waverly avenue near Somerset street when the accident oc- 
curred, and that a collision took place between the car in which they were riding 
and the said taxicab which caused their injuries. As above set forth, judgment 
was entered by default which required no proof of liability, and the damages 
were afterward assessed by a jury. In the present case the proofs and pleadings 
showed that the autocab possessed the characteristics of a taxicab as defined 
under chapter 231, P. L. 1926. The very language of the policy itself indicates 
that the autocab possessed such characteristics. In addition to this, it is ad- 
mitted by the answer to the interrogatories which were served upon the de- 
fendant-appellant that the respondent company issued a policy of insurance to 
the said Bennett covering his Shaw taxicab, and that the insurance policy was 
in force on March 27, 1927. This is further proved by the certificate of the com- 
missioner of motor vehicles, which discloses the same engine number that was 
covered by the policy of insurance. The issue in the first suit was not whether 
the insurance company was liable, but whether Bennett was liable. The question 
involved in the present suit is whether the insurance company was liable under 
the policy of insurance issued by it. We think that both the proofs and the 
pleadings fairly establish its liability under the policy. The proofs in the present 
case confirm the averment of the complaint in the former suit. 

[1] The next point raised is that the trial court should have ordered a non- 
suit because shortly before the entry of judgment Bennett died and an adminis- 
trator of his estate was appointed and judgment entered against that administra- 
tor. The contention is that the death of Bennett wiped out any liability of the 
defendant to pay this judgment, even though that liability would have rested 
upon it in case Bennett continued to live. We do not think this situation justifies 
the appellant’s claim that there should have been a nonsuit. The original suit 
was brought against Bennett. The rights of the parties were to be determined as 
of the time when the suit was brought, and the death of Bennett, after judg- 
ment interlocutory was entered, did not change the legal rights of the plaintiffs 
to recover compensation from the insurance company in case the suit resulted 
in a verdict in their favor. It is claimed that the insurance policy insured Ben- 
nett personally and not his personal representatives. Bennett, as before stated, 
was liable at the time the first suit was brought, and was liable when interlocu- 
tory judgment was entered. Therefore his liability has been judicially established 
and the assessment of damages and entry of final judgment were mere matters of 
liquidation of the amounts for which he was liable. 

[3] The last contention of the appellant is that the judgment is excessive for 
the reason that the liability of the insurance company was limited to $5,000. 
This contention is based on-the wording of the policy which has been previously 
set forth; that is, the liability of the appellant from loss from any judgment 
resulting in bodily injuries to or in the death of any one person is limited to 
$5,000 and there shall be a continuing liability of the company for such amount 
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under this policy. It may be true that in form this judgment is a single judg- 
ment. However, under our present practice, two persons whose rights of action 
grow out of the same accident and are identical in character may join the causes 
of action in a single suit against the same defendant. This practice was followed 
in the present case. The judgment, although retained in a single suit, is in fact 
a double judgment. In other words it is a single judgment. for $2,000 in favor of 
the respondent Herbert Migatz, and a single judgment for $5,000 in favor of the 
respondent Loretta Migatz. This being true, it takes on the character of two 
judgments against the appellant under its policy insurance, and the appellant is 
therefore liable to pay each of the respondents an amount not to exceed $5,000. 
The provision of the policy is that the liability of the appellant shall be limited 
to $5,000 for bodily injuries to any one person, and that its liability shall be a 
continuing liability as long as such policy is in effect. 

The judgment under review is therefore affirmed, with costs. 

For affirmance: The Chief Justice, Justices Trenchard, Parker, Campbell, 
Lloyd, Case, Bodine, Daly, and Donges, and Judges Van Buskirk, Kays, Hetfield, 
Dear, and Wells. 

For reversal: None. 


SAXON et al. v. UNITED STATES FIDELITY & GUARANTY CO. No. 76. 
Court of Errors and Appeals of New Jersey. Feb. 2, 1931. 
: 153 Atlantic Reporter 596. 
1. INSURANCE. 
Failure- of injured person suing liability insurer, to prove insured’s insol- 
vency or bankruptcy, entitled insurer to directed verdict (P. L. 1924, p. 352). 
Syllabus by the Court. 

A default judgment was obtained against one Steinberg for personal 
injuries sustained in an automobile accident. It was not paid. There- 
upon the plaintiff therein brought suit against defendant insurance com- 
pany which covered Steinberg for automobile liability insurance. The 
rights of the plaintiff in the latter suit arose under chapter 153 of 
Laws of 1924 and the provision of the policy, required by that act, 
that, “in case execution against the assured is returned unsatisfied be- 
cause of insolvency or bankruptcy (of the assured) in an action brought 
by the injured person, * * * then an action may be maintained by the 
injured person * * * under the terms of the policy for the amount 
of the judgment.” At the trial of the latter suit there was no evidence 
that the assured was insolvent or a bankrupt, or that an execution was 
returned unsatisfied because of the insolvency or bankruptcy of the 
assured, or that any execution was ever issued. Held that the verdict 
directed by the trial judge for the defendant company was not erroneous. 
(For other cases, see Insurance, Dec. Dig: § 591%.) 

2. APPEAL AND ERROR. 
Direction of verdict will not be reversed on plaintiff's contention for first 
time on appeal that nonsuit should have been granted. 


Syllabus by the Court. 
Where plaintiff had legal capacity to sue, and did sue, but failed 

to produce any evidence from which the defendant’s liability could be 

inferred, a direction of a verdict for the defendant upon the latter’s mo- 

tion will not be reversed upon the plaintiff’s contention on appeal that 

there should have been a nonsuit, when the.record discloses that there 

was no motion or request for a voluntary nonsuit. 

(For other cases, see Appeal and Error, Dec. Dig. § 212.) 

Appeal from Supreme Court. 

Action by William Saxon and others against the United States Fidelity & 
Guaranty Company. Judgment for defendant, and plaintiffs appeal. 

Affirmed. 

Louis C. Friedman, of Paterson (Jacob L. Bernstein, of Paterson, of counsel), 
for appellants. 





1302 The Insurance law Journal, Vol. 76 [June, 1931 


McDermott, Enright & Carpenter, of Jersey City (Carl S. Kuebler, of 
Hackensack, of counsel), for respondent. 

TRENCHARD, J. 

On the trial of this case the judge directed a verdict in favor of the de- 
fendant, and, from the judgment entered thereon, the plaintiffs appeal. 

It appears that the plaintiffs had previously instituted a suit in the Passaic 
county circuit court against Louis Steinberg to recover for personal injuries 
sustained in an automobile accident, which they averred were due to the negli- 
gence of Steinberg. He did not appear to defend that suit, and neither did the 
United States Fidelity & Guaranty Company which covered him for automobile 
liability insurance. A default judgment was entered and damages assessed. Such 
judgment was not paid. The plaintiffs in the circuit court action thereupon in- 
stituted this suit against the United States Fidelity & Guaranty Company to 
recover the amount of the judgment entered in their favor in the circuit court. 

[1] We think that the trial court properly directed a verdict in favor of 
the defendant-respondent. 

The cases upon which the plaintiffs-appéllants rely, namely, Gillard v. Manu- 
facturers’ Insurance Company, 93 N. J. Law, 215, 107 A. 446; Connell v. Com- 
monwealth Casualty Company, 96 N. J. Law, 510, 115 A. 352; Boyle v. Manu- 
facturer’s Liability Insurance Company, 96 N. J. Law, 380, 115 A. 383, affirmed 
97 N. J. Law, 561, 117 A. 925; and Bess v. Commonwealth Casualty Company, 
101 N. J. Law, 380, 128 A. 250, are jitney bus cases arising under chapter 136 
of Laws of 1916, and are not controlling in the case at bar. 

The policy in the present case insured Steinberg against liability for loss 
or expense arising from claims upon him in consequence of accident, by reason 
of the ownership or use of the automobile described therein, resulting in in- 
jury to persons, as specified by its terms. 

As required by chapter 153 of Laws of 1924, the policy in the instant case 
contained a provision as follows: “The insolvency or bankruptcy of the assured 
hereunder shall not release the company from the payment of damages for in- 
juries sustained or loss occasioned during the life of this policy, and in case 
execution against the assured is returned unsatisfied because of such insolvency 
or bankruptcy in an action brought by the injured person or his or her personal 
representative in case death results from the accident, then an action may be 
maintained by the injured person or his or her personal representative against 
the company under the terms of the policy for the amount of the judgment in 
the said action, not exceeding the amount of the policy.” 

It is clear that the rights of the plaintiffs, if any, in the present suit, 
arise under chapter 153 of the Laws of 1924 and the foregoing provision of the 
policy. 

The plaintiffs contend that liability of the defendant company was es- 
tablished by the proofs, and their counsel moved for a direction of a verdict 
in the plaintiffs’ favor. At the same time counsel for the defendant company 
moved for a direction of a verdict in its favor? 

The trial judge said that the plaintiffs had not made out a case that en- 
titled them to go to the jury, and accordingly directed a verdict for the de- 
fendant company. 

That was right. The record discloses that there was no evidence—not even 
the slightest—that the assured was insolvent or a bankrupt, or that an execution 
was returned unsatisfied because of the insolvency or bankruptcy of the assured. 
Indeed there was no evidence that any execution was ever issued. 


[2] The plaintiffs also contend that “the trial judge committed error in 
failing to non-suit the plaintiffs.” Not so. Where, as here, the plaintiffs had legal 
capacity to sue, and did sue, but failed to produce at the trial any evidence 
from which the defendant’s liability could be inferred, a direction of a verdict 
for the defendant upon the latter’s motion will not be reversed upon the plain- 
tiffs’ contention on appeal that there should have been a nonsuit, when the record 
discloses that there was no motion or request for a voluntary nonsuit. 

The judgment will be affirmed, with costs. 


For affirmance: The Chief Justice, Justices Trenchard, Parker, Campbell, 
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Lloyd, Case, Bodine, Daly, and Donges, and Judges Van Buskirk, Kays, Hetfield, 
Dear, and Wells. 


For reversal: None. 


MACK INTERNATIONAL MOTOR TRUCK CORPORATION v 
WACHOVIA BANK & TRUST CO. et al. No. 608. 
Supreme Court of North Carolina. Jan. 27, 1931. 
156 Southeastern Reporter 787. 
1. INSURANCE. 


Insurer issuing policy protecting conditional seller and buyer of motor- 
trucks held not liable to party purchasing trucks from conditional buyer. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

2. INSURANCE. 

Where conditional seller contracted to insure motor trucks to protect seller’s 
and buyer’s interest, seller held not liable for failure to have policy cover interest 
of party repurchasing. 

(For other cases, see Insurance, Dec. Dig. § 104.) 

3. INSURANCE. 

Where conditional buyer of motortruck and his executor failed to comply 
with known provisions of fire policy, executor could not recover on policy. — 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

4. INSURANCE. 

Conditional seller failing to perform promise to have fire policies cover 
interest of conditional buyers executor reselling trucks held liable to executor 
for loss sustained by fire. 

(For other cases, see Insurance, Dec. Dig. § 104.) 

5. INSURANCE. 

Amount of loss for conditional seller’s failure to perform promise to 
have fire policies cover interest of conditional buyer’s executor selling trucks 
was value of buyer’s interest in trucks at date of fire causing loss. 

(For other cases, see Insurance, Dec. Dig. § 104.) 

Appeal from Superior Court, Buncombe County; Oglesby, Judge. 

Action by the Mack International Motor Truck Corporation against the 
Wachovia Bank & Trust Company, executor of J. H. Reed, deceased, E. H. 
Reed, and others. From a judgment for plaintiff, the named defendants appeal. 

Affirmed in part. New trial on appeal of Wachovia Bank & Trust Com- 
pany, executor. 

See, also, 199 N. C. 203, 154 S. E. 42 

Affirmed in appeal of E. H. Reed; new trial in appeal of Wachovia Bank 
& Trust Company, executor. 

This action was begun on September 28, 1928, to recover of the defendant 
Wachovia Bank & Trust Company, executor, the balance due on certain notes 
executed by its testator, J. H. Reed, dated July 23, 1925, and payable to plain- 
tiff; and, also, to recover possession of two certain trucks each of which was 
sold by plaintiff to the said J. H. Reed in accordance with the terms of a con- 
ditional sale agreement of even date with said notes. Under the terms of said 
conditional sales agreements, copies ‘of which are attached to the complaint 
as exhibits, the plaintiff has a lien on each of said trucks for the amount due 
plaintiff on the purchase price of the same, as evidenced by notes executed by 
the said J. H. Reed, and referred to in the said conditional sale agreement. Both 
said trucks were injured or damaged by fire on July 2, 1926. The value of both 
was greatly diminished by the the injury and damage, caused by said fire. 

In its complaint, plaintiff alleges that, at the time it sold said trucks to 
the said J. H. Reed, it insured the same against loss or damage by fire, in order 
to protect its pecuniary interest therein; that the balance due plaintiff on the 
notes sued on in this action is $3,382.50; and that the insurance company which 
under its policy was liable to plaintiff for its loss and damage, caused by the 
fire, has paid or agreed to pay plaintiff, on account of such loss and damage, 
the sum of $2,400. Plaintiff offers to credit the amount due on the notes exe- 
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cuted by J. H. Reed, deceased, with the said sum of $2,400, thus leaving the 
amount for which plaintiff demands judgment in this action, $1,100.35, including 
interest to the date of the commencement of the action. 

After the action was begun, it was made to appear to the court that the 
trucks described in the complaint were, at the date of the fire, and are now, 
in the possssion of E. H. Reed, a son of J. H. Reed, deceased; it was thereupon 
ordered that the said E. H. Reed be made, and he was made, a party defendant 
in the action. 

In their answer to the complaint, the defendants Wachovia Bank & Trust 
Company, executor, and E. H. Reed allege that, at the date of the sale of the 
trucks described in the complaint to J. H. Reed, the said J. H. Reed, in ac- 
cordance with the terms of the conditional sales agreements under which the 
said trucks were sold and delivered to him by the plaintiff, paid to the plain- 
tiff the sum of $157.45, as a premium for the insurance of each of said trucks 
against loss or damage by fire, during a period of eighteen months from the 
date of said sales, in the sum of $4,900, with the loss, if any, payable to the 
plaintiff and the said J. H. Reed, as their interest in the trucks, at the date 
of the loss, might appear; that thereafter plaintiff advised the said J. H. Reed 
that it had insured the said trucks against loss or damage by fire, in accordance 
with its agreement; that plaintiff did not advise the said J. H. Reed, nor has 
it advised the defendants, since his death, the name of the insurance company 
from which it had procured such insurance; that after the fire, defendants in- 
formed the plaintiff of the loss resulting therefrom, and requested plaintiff to 
furnish defendants with blanks for making proofs of their loss; and that 
plaintiff failed and refused to furnish such blanks, and failed and refused to 
advise defendants the name of the insurance company with which plaintiff had 
insured said trucks. Defendants further allege in their answer that since the 
fire they have been advised, informed, and believe that plaintiff insured said 
trucks with the Northern Insurance Company of New York, and that the said 
company .was liable to defendants for their loss resulting from the fire. De- 
fendants allege that the amount of their loss, resulting from the fire which in- 
jured and damaged said trucks, was $10,215.62. Defendants demand judgment 
that they recover of the plaintiff the said sum of $10,215.62, and such other and 
further relief as they may be entitled to. 

Plaintiff, in its reply to the cross-action of the defendants, denies the al- 
legations upon which defendants demand judgment against the plaintiff, and 
allege that, if plaintiff is liable to defendants on said allegations, its liability 
is secondary, and that the Northern Insurance Company of New York is pri- 
marily liable to defendants for their loss. In accordance with the prayer in 
plaintiff's reply, it was ordered by the court that the Northern Insurance Com- 
pany of New York be made, and it was made, a party defendant in this action. 

In its answer to the pleadings of the plaintiff and of its codefendants, the 
said Northern Insurance Company of New York denied all allegations therein 
on which either the plaintiff or the said defendants contend that said defendant 
is liable to plaintiff or said defendants for any loss which either suffered by 
reason of the injury or damage to the trucks described in the complaint, caused 
by fire on July 2, 1926. 

At the trial of this action, judgment was rendered on the answers of the 
jury to the issues submitted as follows: 


“This cause coming on to be heard before His Honor, J. M. Oglesby, Judge 
Presiding and holding the Courts of the 19th Judicial District, North Carolina, 
and a jury, at the regular August A. D. 1930 term of the Superior Court of 
3uncombe County, and being heard, and the defendant, Northern Insurance 
Company of New York, having made a motion to non-suit the plaintiff at the 
conclusion of the evidence in behalf of the plaintiff, and the defendants Wachovia 
Bank & Trust Company, Executor of J. H. Reed, deceased, and E. H. Reed, having 
made a motion to non-suit the plaintiff, and the plaintiff, Mack International Truck 
Corporation, and the defendant, Northern Insurance Company of New York, hav- 
ing each made a motion to non-suit the cross-action and counter-claim of the 
defendants, Wachovia Bank & Trust Company, Executor of J. H. Reed, de- 
ceased, and E. H. Reed, at the conclusion of all the evidence of said defendants, 
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Wachovia Bank & Trust Company, Executor of J. H. Reed, deceased, and 
E. H. Reed, and the Court being of the opinion that said motion of non-suit 
by plaintiff and defendant Insurance Company should be allowed, and the jury 
having answered the issues of record in favor of the plaintiff, Mack Interna- 
tional Motor Truck Corporation and against the defendant, Wachovia Bank & 
Trust Company, Executor of J. H. Reed, deceased: 

“It is, therefore, ordered and adjudged that the plaintiff, Mack Interna- 
tional Motor ‘Truck Corporation, and the defendants, Wachovia Bank & Trust 
Company, Executor of J. H. Reed, deceased, and E. H. Reed, be and they are 
hereby non-suited as to any and all claims which they or any of them, have 
in this action against Northern Insurance Company of New York, and that 
the defendants, Wachovia Bank & Trust Company, Executor of J. H. Reed, 
deceased, and E. H. Reed, be and they are hereby non-suited as to their cross- 
action and counter-claim against the plaintiff, Mack International Motor Truck 
Corporation, and, 

“It is further ordered and adjudged that the plaintiff, Mack International 
Motor Truck Corporation, have and recover of the defendant, Wachovia Bank 
& Trust Company, Executor of J. H. Reed, deceased, the sum of $3,382.50, the 
principal sum of said notes, together with interest upon each of said notes 
from the date of July 23, 1925, at the rate of six per cent per annum, until paid, 
less the sum of $2,400.00 to be credited upon said notes as of the date of Sep- 
tember 28, 1928, and that said defendants, Wachovia Bank & Trust Company, 
Executor of J. H. Reed, deceased, and E. H. Reed, pay all costs of this action to 
be taxed by the Clerk.” 

From said judgment, defendants Wachovia Bank & Trust Company, exe- 
cutor, and E. H. Reed appealed to the Supreme Court. 

3ourne, Parker, & Jones and Kitchin & Kitchin, all of Asheville, for ap- 
pellants. 

J. W. Haynes, of Asheville, for appellee. 

Bernard, Williams & Wright, of Asheville, for Northern Ins. Co. of New 
York. 

Connor, J. 

There was no evidence at the trial of this action tending to show any con- 
tractual relation between the defendant E. H. Reed and the plaintiff, Mack In- 
ternational Motor Truck Corporation, with respect to the notes sued on in 
this action, or with respect to insurance on the trucks described in the com- 
plaint against loss or damage by fire. The only cause of action alleged in the 
pleadings of the plaintiff, and established by the evidence at the trial, in favor 
of the plaintiff and against the defendant E. H. Reed, is for the possession 
of the trucks, one of which had been delivered to said defendant by his father, 
J. H. Reed, and the other by the defendant Wachovia Bank & Trust Com- 
pany, executor, after the death of the said J. H. Reed. In its letter to the de- 
fendant Wachovia Bank & Trust Company, executor, dated January 13, 1926, 
in reply to a letter advising plaintiff that E. H. Reed had the trucks in his 
possession, and had agreed to assume liability for certain of the notes executed 
by J. H. Reed, the plaintiff expressly declined to “look to” the said E. H. Reed 
for the payment of said notes. At no time after the trucks were sold by plain- 
tiff to J. H. Reed were delivered into the possession of E. H. Reed did the 
plaintiff enter into any contract with the said E. H. Reed, with respect to said 
trucks, or with respect to insurance on the same. 

[1, 2] Nor was there any evidence of any contractual relation between the 
defendant E. H. Reed and his codefendant Northern Insurance Company of New 
York with respect to insurance on said trucks. The defendant E. H. Reed is not 
named as the assured in the policy of insurance offered in evidence at the trial, 
nor in any rider attached thereto. It does not appear from the evidence that 
the defendant insurance company had any notice prior to the fire that the trucks 
had been delivered to the said E. H. Reed, or that the said E. H. Reed had or 
claimed any interest in them. In the absence of evidence tending to show that 
the defendant Northern Insurance Company of New York contracted, directly 
or indirectly, with the said E. H. Reed, with respect to insurance on the trucks, 
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the latter is not entitled to recover in his cross-action against the said Insurance 
Company. 

There is no error in the judgment dismissing the cross-action of the de- 
fendant E. H. Reed against the plaintiff and also his cross-action against his 
codefendant Northern Insurance Company of New York. In this respect, the 
judgment is affirmed. 

[3] All the evidence with respect to the cross-action of the defendant Wach- 
ovia Bank & Trust Company, executor, against its codefendant Northern Insur- 
ance Company of New York, on the policy of insurance offéred in evidence at 
the trial of this action, shows that said defendant is barred of any recovery on 
said policy by reason of the breach of and its failure to comply with certain valid 
and binding stipulations and provisions of said policy. Both the said defendant 
and its testator had knowledge of these stipulations and provisions, and with 
this knowledge both breached and failed to comply with the same. For this 
reason, by the express terms of the stipulations and provisions of the policy, an 
action to recover on the policy is barred. The testator of said defendant was 
advised by his agent, the plaintiff, Mack International Motor Truck Coropation, 
in its letter dated July 23, 1925, that it had insured the trucks against loss or 
damage by fire, under a policy of insurance, “the terms, conditions, and limita- 
tions of which are printed on the reverse side of this letter for the information 
of all concerned.” There was no evidence tending to show that the defendant 
insurance company had waived the several breaches by the defendant and its 
testator of said stipulations and provisions. 


There is no error in the judgment dismissing the cross-action of the defend- 
ant Wachovia Bank & Trust Company, executor, against its codefendant North- 
ern Insurance Company of New York. In this respect, the judgment is affirmed. 

[4, 5] At the time plaintiff sold the trucks, described in the conditional sales 
agreements attached to the complaint in this action as exhibits, to J. H. Reed, 
the said J. H. Reed, in accordance with the terms of said conditional sales agree- 
ments, paid to the plaintiff, as a premium for the insurance of each of said trucks 
against loss or damage by fire, the sum of $157.45. In consideration of the pay- 
ment of said sum of money, the plaintiff agreed to insure each of said trucks 
against loss or damage by fire, for a period of eighteen months, in the sum of 
$4,900, with the loss, if any, payable to the plaintiff and to the said J. H. Reed, 
asstheir interest might appear at the date of loss. There was evidence tending 
to show that plaintiff insured said trucks in accordance with its agreement, and 
that it so advised the said J. H. Reed. The plaintiff did not advise the said J. H. 
Reed, nor did it advise the defendant Wachovia Bank & Trust Company, ex- 
ecutor, of the said J. H. Reed, after his death and before the date of the fire 
which injured and damaged said trucks, the name of the insurance company 
which had issued the policy of insurance. Plaintiff did, however, advise the said 
J. H. Reed, of the terms, conditions, and limitations contained in the policy of 
insurance which plaintiff had procured. There was evidence tending to show that 
the said J. H. Reed, and, after his death, the defendant, his executor, breached 
and failed to comply with certain stipulations and provisions of said policy. By 
reason of said breaches of and failure to comply with said stipulations and pro- 
visions, by the express terms of the policy, the defendant Wachovia Bank & 
Trust Company, executor, is barred of recovery on the said policy, and is also 
barred of recovery on the contract of plaintiff to insure said trucks, unless the 
same have been waived by the plaintiff. With respect to such waiver, the facts 
shown by the evidence are as follows: 


After the death of J. H. Reed, and after the defendant had qualified as his 
executor, to wit, on January 11, 1926, the defendant advised the plaintiff that it 
was informed that E. H. Reed, the son of J. H. Reed, claimed that his father had 
sold or given to him one of the trucks, and that he had assumed the payment 
of the notes of J. H. Reed, for the balance due on the purchase price of said 
truck. In its letter to plaintiff, dated February 23, 1926, the defendant advised 
the plaintiff that it had sold the other truck to the said E. H. Reed, and had 
taken a mortgage on same for the purchase price. In this letter, defendant re- 
quested plaintiff to have the policies of insurance on the trucks “fixed so that 
in case of accident or fire, we will be protected after you have been paid.” To 
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this letter plaintiff replied on February 27, 1926, advising plaintiff that the trucks 
were insured, and that “in the event of fire, theft or collision on trucks covered 
with insurance with this Company, the claim of the company would, of course, be 
paid first, and the balance would then go to the estate of Mr. J. H. Reed.” The 
trucks were thereafter injured and damaged by fire on July 2, 1926. 

After the fire, to wit, on July 3, 1926, defendant by letter advised the plaintiff 
of the loss and requested plaintiff “to send proper papers to be signed in regard to 
the loss.” In response to this letter, plaintiff wrote the defendant on July 10, 
1926, as follows: “With reference to your letter of July 3rd, regarding loss by 
fire of two trucks Nos. 737906 and 737855, which were operated by the estate of 
J. H. Reed, deceased. Our Insurance Adjuster has been advised of this loss, 
and no doubt will be in Asheville in a short time to make an adjustment.” An 
adjuster soon thereafter investigated the loss. Both the plaintiff and the North- 
ern Insurance Company of New York, from whom plaintiff had procured the 
policy of insurance on the trucks, subsequently denied liability to the defendant 
for the loss which it had sustained by the fire. Plaintiff did not inform the de- 
fendant that the policy of insurance on the trucks had been issued by the North- 
ern Insurance Company, until after the expiration of the time within which, ac- 
cording to the terms of the policy, proofs of loss were required to be filed. 

On the foregoing facts it was error to nonsuit the defendant Wachovia Bank 
& Trust Company, executor, in its cross-action against the plaintiff. The plain- 
tiff, with knowledge that the terms of the policy, which it had procured for the 
protection of its interest and of the interest of the defendant in the trucks, had 
been violated by both J. H. Reed and the defendant, his executor, advised the de- 
fendant that the trucks were then insured against loss by fire, and that, in the 
event of loss by fire, “its claim would be paid first, and that the balance would 
then go to the estate of Mr. J. H. Reed.” This information was given to the de- 
fendant after it had requested the plaintiff to have the policies on the trucks 
“fixed” so that its interest in the trucks would be protected in case of accident 
or fire. If plaintiff failed to have the policies “fixed” as requested by defendant, 
and as defendant was, in effect, advised had been done, then plaintiff is liable to 
defendant for the loss which it has sustained as a result of the fire. Case v. 
Ewbanks, 194 N. C. 775, 140 S. E. 109. The amount of defendant’s loss is the 
value of its interest in the trucks at the date of the fire. 

In accordance with this opinion, the judgment is affirmed in the appeal of 
the defendant E. H. Reed and in the appeal of the defendant Wachovia Bank & 
Trust Company, executor, except as to the plaintiff. 

The judgment that the cross-action of the defendant Wachovia Bank & 
Trust Company, executor, against the plaintiff be dismissed as of nonsuit is re- 
versed. 

It is ordered that as to the issues determinative of said cross-action there 
shall be a new trial. 


LAUGHINGHOUSE et al. v. GREAT NAT. INS. CO. No. 177. 
Supreme Court of North Carolina. March 11, 1931. 
157 Southeastern Reporter 131. 

1. INSURANCE. . 

Mere renewal or extension of note given in part payment for automobile did 
not increase risk or diminish security within fire policy. 

(For other cases, see Insurance, Dec. Dig. § 283[1].) 
2. INSURANCE. 

Generally renewal of security does not work forfeiture of policy containing 
condition against incumbrances. 

(For other cases, see Insurance, Dec. Dig. § 283[1].) 
3. INSURANCE. Di ; 

Knowledge of agent acting within scope of powers will, in absence of fraud 
or collusion, be imputed to insurer, though policy contains stipulation to contrary. 

(For other cases, see Insurance, Dec. Dig. 378[1].) 
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4. INSURANCE. 

Waiver of provision of fire policy respecting other insurance held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Superior Court; Pitt County; Sinclair, Judge. 

Action by W. H. Laughinghouse and another against the Great National In- 
surance Company. Judgment of dismissal as in case of nonsuit, and plaintiffs 
appeal. 

New trial. 

On April 28, 1928, W. M. Laughinghouse, one of the plaintiffs, bought an 
automobile from the Pitt Chevrolet Company, to whom he executed a conditional 
sales contract to secure a deferred payment of $367.65, payable six months after 
date. On the same day the General Exchange Insurance Corporation issued to 
him a policy of insurance to protect the car against loss or damage by fire, which 
was to be effective for a period of one year. He reduced the deferred payment 
to $209, and on November 24, 1928, executed and delivered to the Pitt Chevrolet 
Company a note for $209, which was to become due on February 24, 1929. The 
note was indorsed by the Pitt Chevrolet Company and J. Knott Proctor, its 
secretary and treasurer, and together with the conditional sales contract was 
transferred to the Hood System Industrial Bank. On November 5, 1929, W. M. 
Laughinghouse executed and delivered to this bank a renewal note in the sum 
of $200, payable May 9, 1930, which was an extension of the note dated Novem- 
ber 24, 1928. It was indorsed by J. Knott Proctor. The parties agreed that the 
former note and all rights growing out of it should be held as security for the 
latter. The defendant, through J. B. Oakley, its agent, on April 2, 1929, issued 
and delivered to W. M. Laughinghouse a policy insuring the car against the 
perils of fire, and on April 11, 1929, the car was burned. 

The plaintiffs furnished proof of loss and afterwards brought suit on the 
policy issued by the defendant. Liability was denied on the ground that the 
policy issued by the General Exchange Insurance Corporation was still in force, 
and that the defendant by reason of a provision in its policy was not bound. At 
the close of the evidence the court dismissed the action, and the plaintiffs ex- 
cepted and appealed. 

Harding & Lee, of Greenville, for appellants. 

Kenneth C. Royall, of Goldsboro, and Andrew C. McIntosh, of Chapel Hill, 
for appellee. 

ApAMs, J. 


The policy issued by the General Exchange Insurance Corporation purports 
in express terms to be effective from noon, April 28, 1928, to noon, April 28, 1929. 
The car was burned April 11, 1929. The policy, issued by the defendant on April 
2, 1929, contains this provision: “No recovery shall be had under section 1 of the 
schedule of perils if at the time a loss occurs thereunder there be any other 
insurance covering such loss, which would attach if this insurance had not been 
effected.” Both policies cover loss by fire and lightning. 

[1, 2] The appeal, therefore, presents the question whether at the time the 
loss occurred the policy issued by the General Exchange Insurance Corporation 
was in effect. The appellants say in the first place that it was void by reason of 
the transfer to the Hood System Industrial Bank of the lien on the car, no notice 
of the lien having been indorsed on the policy. The defendant contends that the 
policy should not be declared of no effect on this ground. The existence of a lien 
in favor of the dealer or its assignees is acknowledged in the policy. The Pitt 
Chevrolet Company is the dealer, and apparently, the Hood System Industrial 
Bank is the dealer’s assignee. The note executed to the bank is described as the 
“extension of a note executed by W. M. Laughinghouse and endorsed by the Pitt 
Chevrolet Company and J. Knott Proctor on November 24, 1928.” We do not 
perceive how the mere renewal or “extension” of the note either increased the 
risk or diminished the security. As a rule the renewal of a security does not 
work the forfeiture of a policy which contains a condition against incumbrances. 
In Bowlus v. Phenix Ins. Co., 133 Ind. 106, 32 N. E. 319, 322, 20 L. R. A. 400, it 
is said: “As the debt is unchanged, the risk of the insurer is not augmented. The 
reason for the rule that the creation of an incumbrance in violation of the terms 
of the policy works a forfeiture has been thus stated: ‘It (the rule) goes upon 
the theory of an increased risk by reason of incumbrances. If a man may in- 
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cumber his property to its full value, and then insure it to its full value, it may be 
easily seen how it may be turned into a source of profit.’ Brown v. Commonwealth 
Mut. Ins. Co., 41 Pa. 187.” 

[3] It is also contended by the appellants that the defendant waived the 
provision of the policy sued on respecting other insurance, and that the defend- 
ant is therefore estopped to say that the appellants have forfeited their right to 
compensation. This position is based upon evidence tending to show that W. M. 
Laughinghouse exhibited to the defendant’s agent the policy issued by the Gen- 
eral Exchange Insurance Corporation and said he had been informed by J. Knott 
Proctor that the policy was not in effect; that the defendant’s agent had an op- 
portunity to examine it; and that he took from it the description of the property 
insured by the policy in suit. It is held that, in the absence of fraud or collusion 
between the insured and the agent, the knowledge of the agent, when acting 
within the scope of the powers entrusted to him, will be imputed to the company, 
though the policy contains a stipulation to the contrary. Short v. LaFayette Life 
Ins. Co., 194 N. C. 649, 140 S. E. 302; Nat. Life Ins. Co. v. Grady, 185 N. C. 348, 
117 S. E. 289. 

[4, 5] As we understand the record, the question whether the policy issued by 
the General Exchange Insurance Corporation is valid should be determined by 
the jury upon consideration of the evidence, and, if it is valid, the question of 
waiver should likewise be submitted to the jury. It is insisted that estoppel or 
waiver must be pleaded, and as a rule this is true. Manufacturing Co. v. As- 
surance Co., 110 N. C. 176, 14 S. E. 731; Clegg v. Railroad, 135 N. C. 148, 154, 
47 S. E. 667, 65 L. R. A. 717; Modlin v. Ins. Co., 151 N. C. 35, 65 S. E. 605; 
Shuford v. Ins. Co., 167 N. C. 547, 83 S. E. 821. But we are not prepared to say 
that the plaintiff’s allegations are too indefinite to justify the submission of an 
issue on this question. 


In dismissing the action there is error for which a new trial must be awarded. 
New trial. 


GLOBE & RUTGERS FIRE INS. CO. v. CLEVELAND. 
Supreme Court of Tennessee. Feb. 7, 1931. 
34 Southwestern Reporter (2d) 1059. 
4. INSURANCE. 


Policy insuring owner of automobile against damage to automobile from 
collision is contract of “indemnity:” 

(For other cases, see Insurance Dec. Dig. § 514.) 

7. INSURANCE. 

Assignment to insurer of injured party’s right of action against wrongdoer 
could not confer any greater rights against wrongdoer than assignor possessed. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

8 INSURANCE. 

If insurer’s rights are lost by release or suit of insured, insurer’s remedy 
is against insured unless wrongdoer defrauds insurer, or consents to splitting 
of insured’s cause of action. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

10. INSURANCE. : 

Automobile insurer paying loss and receiving assignment from insured, with 
knowledge of insured’s pending action for personal injury, could intervene and 
seek damages for injury to automobile. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

11. INSURANCE. ] ; : 

Automobile insurer, paying loss while ignorant of insured’s pending action 
for personal injuries, could not sue wrongdoer after verdict for damages to 
automobile. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 


Appeal from Circuit Court, Wilson County; Harry Camp, Judge. 
Action by Rufus Hunter, for the use and benefit of the Globe & Rutgers 
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Fire Insurance Company, against O. B. Cleveland. From a judgment of dis- 
missal, plaintiff appeals. 

Affirmed. 

Walter S. Faulkner, of Lebanon, and D. F. Gaston, for plaintiff in error. 

Wm. Green and Louis Chambers, both of Lebanon, for defendant in error. 

Swiccart, J. 

This action was brought in the circuit court of Wilson county by Rufus Hun- 
ter, for the use and benefit of the Globe & Rutgers Fire Insurance Company. The 
defendant interposed a plea of former suit pending. Plaintiff’s motion to strike 
this plea was overruled, and when he declined to plead further, the suit was dis- 
missed. From the judgment of dismissal the plaintiff has prosecuted his appeal to 
this court. 

The declaration averred that the defendant negligently damaged an automo- 
bile, the property of Hunter, in the sum of $464.45; that Hunter was insured 
against such damage by the Globe & Rutgers Fire Insurance Company, and, 
pursuant to the contract of insurance, had been paid said amount by said company; 
that Hunter had assigned his rights to this action for recovery to the said insur- 
ance company; and the said Globe & Rutgers Fire Insurance Company was sub- 
rogated to the rights of the said Hunter to recover damages for the injury to the 
car “to the extent of the injury assumed and settled” by the insurer. The contract 
of insurance and an assignment executed by Hunter were made exhibits to the 
declaration. The contract of insurance contains the clause: “This Company may 
require from the Assured an assignment of all right of recovery against any 
party for loss or damage to the extent that payment therefor is made by this 
Company.” The assignment is dated November 7, 1929, and recites that Hunter 
assigns, transfers, and “subrogates” to the insured “all the right, claims, interest, 
choses or things in action, to the extent of Four Hundred Sixty-four and 45/100 
Dollars paid meas aforesaid, which I may have against O. B. Cleveland * * * for 
the destruction of said property,” etc. 


Defendant’s plea avers that on June 21, 1929, Rufus Hunter brought suit 
against him for personal injuries sustained by him on the same occasion and by 
the same accident wherein Hunter’s automobile was damaged; that said suit was 
tried on January 17, 1930, with verdict and judgment for the plaintiff in the sum 
of $900, and on the date the plea was filed, said suit for damages for personal 
injuries was pending in the Court of Appeals on appeal in the nature of a writ of 
error. 


It appears from the pleadings that Hunter’s suit for damages for personal 
injuries was instituted June 21, 1929; his assignment to the Globe & Rutgers Fire 
Insurance Company was made November 7, 1929; the action for personal injuries 
was tried January 17, 1930, and the present action was begun February 19, 1930. 

The question now presented for our decision is whether the present action 
for damage to an automobile, brought in the name of Hunter, for the use of his 
insurer, under an assignment executed pursuant to a contract of insurance in 
existence at the date the injuries complained of were sustained, is barred by the 
pendency of an action instituted by Hunter prior to the date of said assignment, 
wherein he seeks from the same defendant damages for personal injuries sustained 
by him as the result of the same wrongful act which resulted in the damage to 
his automobile. 

[1] The plea would undoubtedly be good against Hunter, if suing in his own 
right. “A single tort can be the foundation for but one claim for damages. * * * 
All damages which can by any possibility result from a single tort form an 
indivisible cause of action. Every cause of action in tort consists of two parts, 
to wit, the unlawful act, and all damages that can arise from it. For damages 
alone no action can be permitted.” C., N. O. & T. P. Ry. Co. v. Roddy, 132 Tenn. 
568, 574, 179 S. W. 143, 144, L. R. A. 1916E, 974, quoting from Freeman on Judg- 
ments; Johnson v. Southern Ry. Co., 155 Tenn. 646, 299 S. W. 785, 55 A. L. R. 
$32: Smith v.C., N. O. & T. P. Ry.’ Co; 16 Tenn. 2a2, 189° S: W. 367, &. R.A. 
1917C, 543; M. & O. Railroad Co. v. Matthews, 115 Tenn. 172, 91 S. W. 194; 
Carraway v. Burton, 23 Tenn. (4 Humph.) 108. 

[2, 3] The authorities cited commit this court to the view that the personal 
injuries sustained by Hunter and the injury to his property constituted only 
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separate items of damage, on account of which he was entitled to prosecute a 
single action against the wrongdoer. If in his suit to recover for his personal 
injuries he neglected to ask for his property damage, he cannot maintain in his 
own right a second suit therefor. “And, in this respect, there is no differénce 
between actions founded upon torts, and contracts. In neither class of cases, can 
an entire, indivisible cause of action be split up into separate suits.” Saddler v. 
Apple, 28 Tenn. (9 Humph.) 342; Railroad v. Matthews, supra. 


[4-6] Principles controlling the rights of the parties herein have been evolved 
in cases, in this and other jurisdictions, dealing with contracts of fire insurance. 
The contract whereby the insurer agreed to insure Hunter “against direct loss or 
damage” to his automobile, resulting from collision or upset, is a contract of indem- 
nity, to the extent that a contract of fire insurance is so held. When a loss there- 
under is occasioned by the fault or wrong of a third person, the wrongdoer is. 
primarily, and the insurer is secondarily, liable to the owner of the property in- 
jured. But in such case, the fact that the injured property owner holds the contract 
of insurance, or that he has been paid thereunder, “does not prevent a recovery in 
the name of the insured for the damage sustained.” Anderson v. Miller, 96 Tenn. 
35, 38, 33 S. W. 615, 616, 31 L. R. A. 604, 54 Am. St. Rep. 812. In that case the 
court said: “The question of who will be entitled to the proceeds of the 
recovery,—the insurer or the insured,—is a matter between them and constitutes 
no defense to an action for the damages caused by the wrong, which, in any 
event, must be brought in the name of the owner and insured, although it might 
be for the use of the insurer.” This case was cited and followed in Illinois C. R. 
Co. v. Hicklin, 131 Ky. 624, 115 S. W. 752, 23 L. R. A. (N. S.) 870, holding that 
a judgment in a suit brought by the owner against the wrongdoer is conclusive 


upon the owner’s insurer, whose only right of action thereafter is against the 
insured. 


[7] Under the terms of the insurance contract exhibited with the declaration, 
the interest claimed by the insurer in Hunter’s right of action against the defendant 
did not arise or become complete until it paid the loss, and was then limited by the 
amount paid. Upon payment of the loss, the insurer was entitled to the assignment 
specified in the policy, and by the assignment it acquired the equitable right to share 
in any recovery Hunter might otbain against the defendant for the property 
damage, and to use Hunter’s name in a suit at law to recover such damages. But 
it is elementary that the assignment could not confer upon the insurer any greater 
right or interest against the defendant than the assignor then possessed, no question 
of fraud or estoppel being involved. And this is true whether the insurer’s rights 
be treated as arising only from the assignment, or by application of the doctrine of 
subrogation to the contract of indemnity insurance. 


In Corpus Juris, vol. 26, p. 459 (Fire Insurance, § 623), the rule is stated: 
“Tt is well settled that if the insured settles with or in any way releases the third 
person from his liability for the loss, before payment thereof by the insurer, the 
latter’s right to acquire subrogation against such person is destroyed. * * *” 


And to the same effect is the text in Ruling Case Law, vol. 14, p. 1404 (Insur- 
ance, § 568), from which we quote: “The insurer is subrogated only to such rights 
as the insured possessed, and the right of the insurer against the wrongdoer may 
be defeated by the act of the insured, prior to the loss, or even after the loss, in 
releasing the wrongdoer from any liability or giving him the benefit of any in- 
surance, or by a recovery of the amount of the loss by the insured, unless, in the 
case of a release after loss, the wrongdoer settles with the insured with full knowl- 
edge of the insurer’s right of subrogation.” 


[8,9] If rights of the insurer are lost or destroyed by reason of a release 
executed by the insured to the wrongdoer, or as the result of a suit brought by the 
insured against the wrongdoer, exhausting the cause of action, it is manifest that 
the remedy of the insurer is against the insured and not against the third party, un- 
less the latter treats with the insured, with knowledge of the insurer’s equitable 
rights, in such way as to defraud the insurer or to consent to a splitting of the in- 
sured’s cause of action. The rule against the splitting of indivisible causes of ac- 
tion is for the benefit of the debtor or wrongdoer, and may be waived by him. 
Matheny v. Preston Hotel Co., 140 Tenn. 41, 203 S. W. 327. For authorities deal- 
ing with the rights of the insurer against the insured, upon the loss or destruction 
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of the right of assignment or subrogation, see the notes in 36 A. L. R. 1267, supple- 
mented in 55 A. L. R. 926; and Ann. Cas. 1917A, 1298. 


[10] At the time the insurer in the case before us paid the loss under its con- 
tract of insurance, and obtained the written assignment from the insured, the 
latter’s action against the defendant was pending in the trial court and his de- 
claration was subject to amendment by the addition of a count seeking damages for 
the injury to the automobile. If the insurer knew of the pendency of the action, 
it could have protected its interests under the assignment by tendering such an 
amendment, in the name of the insured and for its benefit. “In an action by the 
owner against the third person liable, the insurer which has paid the loss to the 
owner, under the practice in some jurisdictions, may and should intervene for the 
protection of its rights, and the amount recovered should be adjudged to the owner 
and insurer according to their respective interests.” 26 Corpus Juris, 467 (Insur- 
ance, § 636). In Mayfield v. Southern Ry. (Ex parte Phoenix Ins. Co.) 86 S. C. 
52, 68 S. E. 21; Id. (S. C.) 67 S. E. 134, the Supreme Court of South Carolina said: 
“From this it follows that, when the insured has instituted an action in his own 
behalf to recover only the difference between the loss and the insurance paid, the 
insurer should assert its claim to subrogation by a motion to be made a party and 
to require the complaint amended so as to set out the facts upon which it claims 
the equity of subrogation.” 

[11] If the insurer was ignorant of the pendency of the owner’s suit until after 
verdict therein, so that its right to intervene was lost, it could not have acquired 
thereby a right of action, legal or equitable, against the defendant, for the latter 
did nothing but respond to the owner’s suit which the owner had the legal right to 
prosecute, and could not defend on the ground that the insurer was not joined. 
Anderson y. Miller, supra. The pleadings disclose no act or omission on the de- 
fendant’s part which can subject him to a seccond suit on the same right of action, 
whether brought by the original plaintiff, or by one who has acquired his interest 
by assignment or by subrogation. 

_ The case of Underwood v. Dooley, 197 N. C. 100, 147 S. E. 686, 64 A. L. R. 
656, does not support the contention of the plaintiffs herein. ‘The material facts 
of that case were that the insurer first brought suit, in its own name and right, 
against the defendant to recover the sum it had paid to its insured for the damage 
to his automobile. Subsequently the insured brought the reported suit against 
ithe wrongdoer for damages for personal injuries. After the institution of the 
second suit, judgment was rendered and satisfied in the first suit, in favor of the 
insurer. The pendency of the insurer’s suit, and the judgment therein, were held to 
be no bar to the suit of the insured for his personal injuries, upon two grounds: 
First, the plaintiff (insurer) in the first suit could not have recovered the damages 
for personal injuries sustained by the insured; and, second, the statute of North 
Carolina not only authorized the insurer to sue in its own name, to recover of the 
wrongdoer the sum it had paid the insured, asserting its right of subrogation, but 
deprived the insured of the right to sue for the damage for which he had received 
compensation from his insurer. This was accomplished by the statute of that 
state, requiring all such suits to be prosecuted by the “real party in interest.” See 
Cunningham v. Seaboard Air Line R. Co., 139 N. C. 427, 51 S. E. 1029,2 L. R. A. 
(N. S.) 921; British American Assur. Co. v. Colorado, etc., R. Co., 52 Colo. 589, 
125 P. 508, 1135, 41 L. R. A. (N. S.) 1202. This statute has the effect of splitting 
the cause of action arising from the tort of the defendant, but there is no such 
statute in this state and the decision cannot be followed. The first suit, brought 
in the name of the insurer alone, could not have been maintained in this jurisdiction, 
without the aid of a statute as in North Carolina. Anderson v. Miller, 96 Tenn. 
35, 38, 33 S. W. 615, 31 L. R. A. 604, 54 Am. St. Rep. 812. 


Underwriters at Lloyd’s Ins. Co. v. Vicksburg Traction Co., 106 Miss. 244, 
63 So. 455, 456, 51 L. R. A. (N. S.) 319, is cited and relied upon by plaintiffs, and 
is the only case brought to our attention tending to support their position. We 
think this case violates fundamental principles of procedure, firmly established in 
this jurisdiction, and must therefore decline to follow it. In that case the insured, 
one O’Neil, was paid the amount of his insurance for the damage to his automobile, 
and thereafter sued for and recovered damages for his personal injuries. There- 
after the reported case was brought by the insurer, in its own name and right, to 
recover of the same defendant the amount it had paid under the contract of insur- 
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ance. The Supreme Court of Mississippi emphasized the fact that the insured, 
owner of the automobile had assigned his right to damages for the injury to his 
automobile before he filed his suit for personal injuries, and therefore held that: 
“When the suit (for personal injuries) was entered by him he had no cause of 
action against the company for damages to the automobile.” The Mississippi 
court then held that the insurer’s “equitable interest in the automobile,” arising 
from the contract of insurance, became a right to sue at law, when it paid to the 
owner the amount of the policy and took from him an assignment of his claim, 
pursuant to its right of subrogation. The court concluded: “There were then two 
distinct causes of action, two separate rights to recover, in two different persons.” 
Upon this premise it was held that the owner’s suit for personal injuries was not a 
bar to a subsequent suit by the owner’s insurer for property damage, caused by the 
same accident. 

In thé case at bar, the owner’s suit was brought before the insurance was paid 
and the assignment executed, and therefore one of the major elements of the 
premise of the Mississippi ‘court’s conclusion is absent. That court held, as an 
essential condition to its conclusion, that the owner of the damaged property, hav- 
ing received the proceeds of his insurance, had no further right to sue the wrong- 
doer for the damage to the insured property. The contrary was ruled by this court 
in Anderson v. Miller, supra, and by the Court of Appeals of Kentucky in Illinois 
C. R. Co. v. Hicklin, supra. 

In Freeman on Judgments (5th Ed.) § 613, p. 1288, the decision in the case from 
Mississippi is stated, and criticized with this observation: “But such a conclusion 
seems inconsistent with the established rule that, so far as the debtor is concerned, 
a partial assignment of the claim or cause of action against him is not valid, in law 
at least.” This criticism is obviously well made. Cook v. Hadly, 3 Tenn. (Cooke) 
465; Gardner v. Smith, 52 Tenn, (5 Heisk.) 256, 261; Matheny v. Preston Hotel 
Co., 140 Tenn. 41, 203 S. W. 327. 

We find no support for the proposition that the contract of insurance vests 
the insurer with an equitable interest in the property insured, giving rise to a legal 
right of action in the insurer against a person wrongfully injuring such property, 
upon payment of the loss to the insured. Plaintiffs recognized the contrary rule, 
stated in Anderson v. Miller, supra, when they brought the present action in the 
name of the insured, for the benefit of the insurer. 

[12] We conclude that the negligent act of the defendant gave rise to a single 
indivisible right of action for damages in behalf of Hunter, as the party injured 
in person and property; that the action first brought by Hunter was one in which 
all items of his damage might have been pleaded as the basis of his recovery, and 
during its pendency a second action by Hunter for an item of his damage is subject 
to abatement; that Hunter’s insurer by subrogation or assignment obtained only an 
equitable right in a portion of Hunter’s right of action against the defendant, which 
can only be enforced at law by action in the name of Hunter; and that, in the 
absence of averments of fraud on the part of the defendant or of any conduct on 
his part amounting to consent to the splitting of Hunter’s right of action against 
him, the present suit in the name of Hunter, for the use of his insurer, is subject to 
the same defenses as if brought by Hunter for his own use. 

The judgment of the circuit court sustaining defendant’s plea in abatement is 
accordingly affirmed. 


AMERICAN FIDELITY & CASUALTY CO,, Inc., v. WILLIAMS et al. 
No. 3491. 
Court of Civil Appeals of Texas. Amarillo. December 3. 1930. 
Rehearing Denied Jan. 14, 1931. 
34 Southwestern Reporter (2d) 396. 
1. INSURANCE. 

Accident resulting from operation of motor bus within limits of city lying 
along line of bus route occurred within “territorial limits” of bus line within pro- 
vision of liability policy, where railroad commission had not prescribed any par- 
a - in city over which busses must be run (Vernon’s Ann. Civ. St. 
art. 91la). 


(For other cases, see Insurance, Dec. Dig. § 435.) 
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3. INSURANCE. 


Insurance contract will be construed strictly against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. INSURANCE. 

Policy provisions relating to forfeiture, exceptions, warranties, and condi- 
tions will be construed against insurer, if language is ambiguous. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE. 

Provision in policy indemnifying motor bus operator that insurer would pay 
all damages recovered against insured, based on personal injury claims, rendered 
contract one for liability (Vernon’s Ann. Civ. St. art. 91la). 

(For other cases, see Insurance, Dec. Dig. § 512.) 

7. INSURANCE. 

Provisions in policy indemnifying motor bus company against personal injury 
claims are void, where contrary to statute or rules governing liability insurance 
(Vernon’s Ann. Civ. St. art. 91la). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

8. INSURANCE. 

Provision in policy that motor bus operator insured thereby would be in- 
demnified against loss by reason of liability for personal injuries bound insurer 
to defend original action by person injured (Vernon’s Ann. Civ. St. art. 91la). 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

9. INSURANCE. 

Insured, under policy indemnifying against injury resulting from operation of 
motor busses, was justified in refusing to sign nonwaiver agreement providing 
that insurer’s co-operation in defense of suit for injuries should be without pre- 
judice to defenses against insured (Vernon’s Ann. Civ. St. art. 911a). 

The policy provided that the insured would be indemnified against 
loss by reason of liability, at common law, or under statute, and prohibited 
insured from voluntarily assuming any liability or interfering with nego- 
tiations for settlement or legal proceedings, and gave insurer right to settle 
claim or suit brought against insured. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

11. INSURANCE. 

On liability insurer's unwarranted refusal to defend action, insured, who was 
forced to employ attorneys, could recover from insurer expenses necessarily in- 
curred. 

(For other cases, see Insurance, Dec. Dig. § 513.) 

12. INSURANCE. 

Liability insurer, having breached contract by failing to defend suit, could 
not insist on insured’s performance of policy provision requiring appeal from 
iudgment rendered. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

13. INSURANCE. 

Return of execution unsatisfied under judgment against insured held not 
condition precedent to recovery by person injured against liability insurer under 
policy indemnifying motor bus operator, whether solvent or insolvent (Vernon’s 
Ann. Civ. St. art. 911a). 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 

14. INSURANCE. 

Judgment against insured held conclusive in favor of person injured, as 
against liability insurer under policy indemnifying against loss to motor bus 
operator, irrespective of equities between insured and insurer (Vernon’s Ann. 
Civ. St. art. 911a). 

(For other cases, see Insurance, Dec. Dig. § 61614.) 

16. INSURANCE. . 
Policy provision that no defense available to liability insurer as against 
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insured bus line operator should be available as against insured’s judgment credi- 
tor renders judgment against insured conclusive against such defenses (Vernon’s 
Ann. Civ. St. art. 91la). 


(For other cases, see Insurance, Dec. Dig. § 616%.) 
19. INSURANCE. 

Insured’s expressed intention to violate policy, without evidence showing ex- 
ecution of threat, is immaterial. 

(For other cases, see Insurance, Dec. Dig. § 308.) 


Appeal from District Court, Lubbock County; Homer L. Pharr, Judge. 

Action by F. V. Williams and wife against the American Fidelity & Casualty 
Company, Incorporated, and another. Judgment for plaintiff, and defendant 
named appeals. 

Affirmed. 

Alfred M. Scott and Douglas & Spiller, all of Lubbock, and John H. Awtry, 
of Dallas, for appellant. 

Vickers & Campbell, of Lubbock, for appellees F. V. Williams and wife. 

Benson & Benson, of Lubbock, for appellee Ed C. Abbott. 


EFALL'C. J. 


Ed C. Abbott was licensed as a “motor bus company” under the provisions 
of Vernon’s Annotated Civil Statutes, art. 91la, which relates to the regulation 
of motor bus transportation. He was engaged in operating a line of motor busses 
from Lubbock to Spur, Tex., over a specified route. On June 1, 1928, one of 
Abbott’s motor busses, while being operated by a son, an employee, on Tenth 
street, in the city of Lubbock, ran over the minor daughter of appellees F. V. 
Williams and Sarah Williams. The child died the same night, and Williams and 
wife recovered a judgment against Abbott on January 23, 1929, decreeing a re- 
covery of $2,000 in favor of F. V. Williams and $3,000 in favor of his wife. The 
appellant herein, the casualty company, was made a party defendant to that 
action. It filed its plea in abatement, which was sustained by the court. The 
appellant casualty company had therefore issued its policy under the provisions 
of the Texas Motor Bus Law insuring Abbott against liability on account of 
injuries “caused by the operation of the busses used in his business. Recovery 
upon said policy shall be limited to $5,000.00 for any one accident to any one 
person.” 

After Williams and wife recovered the judgment hereinbefore mentioned 
against Abbott, they filed this suit against Abbott and against the appellant 
casualty .company to recover the amount of the judgment which they had there- 
tofore recovered against Abbott, alleging that the judgment had become final, 
that execution had been issued thereon and returned nulla bona. Williams and 
wife alleged that on June 1, 1928, the casualty company had insured its code- 
fendant Abbott against loss imposed by law upon him arising and resulting from 
claims against him for damages by reason of his ownership, maintenance, and 
operation of his motor-propelled vehicles which he operated in his business of 
carrying passengers for hire in Lubbock county and other counties under and by 
virtue of what is known as the Motor Bus Transportation Law of the state of 
Texas, being chapter 270, page 399, Acts of the 40th Legislature (Vernon’s Ann. 
Civ. St. art. 91la). That such insurance policy was in force on June 1, 1928, 
indemnifying the said Abbott to the extent of $5,000, and contained indorsements 
which specifically provided, as required by law, that said casualty company would 
pay all damages recovered against Abbott by reason of personal injuries to any 
one arising out of the actual operation of any motor bus without regard to the 
solvency or insolvency of Abbott, and that any judgment creditor of Abbott on 
a claim for such personal injuries should have a right of action against the insurer 
to recover the amount of such judgment rendered against Abbott in a sum not 
exceeding $5,000. The petition then sets out the facts concerning the death of 
Ella Mae Williams, the minor daughter of the appellees. That thereafter on 
August 18, 1928, Williams and wife, the parents of said child, sued Abbott in the 
Ninety-Ninth district court of Lubbock county in cause No. 3404, and recovered 
separate judgments aggregating $5,000 against Abbott. That thereafter, in due 
time, execution was issued upon said judgment and was returned by the sheriff 
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of Lubbock county unsatisfied. The prayer is that they have judgment against 
the casualty company for the amounts of their respective recoveries against 
Abbott, with 6 per cent. interest from the date of said judgment and all costs. 
That as to the defendant Abbott they prayed that their judgment against him be 
in all things confirmed, and that, in the event they recovered against the casualty 
company, said judgment against Abbott be satisfied and canceled. 


The casualty company answered, alleging a misjoinder of parties defendant, 
that this action had been prematurely brought and should be abated for the 
reason that under the laws of Texas no execution could lawfully be issued on the 
judgment which the appellees had recovered against Abbott. That neither plain- 
tiffs nor the sheriff of Lubbock county had ever attempted in good faith to col- 
lect the amount of said judgment or to find and levy upon any property belong- 
ing to the said Abbott, and, until a bona fide effort has been made to collect said 
judgment against Abbott, this suit is prematurely filed. 


The policy is attached as an exhibit to the answer, and the company denies 
its liability’ in any amount, alleging that, under the terms of the Motor Bus 
Transportation Law, the defendant Abbott was required to operate his vehicles 
as a common carrier for hire under the rules and regulations of the railroad com- 
mission of Texas and subject at all times thereto. That such law contemplated 
that each licensee should operate motor busses only over strictly defined and de- 
signated routes between designated points and for fixed rates and further upon 
time schedules authorized by the said railroad commission. That the said Ab- 
hott, operating under the name of Lone Star State, holding certificate No. 142 
issued by the railroad commission, was permitted to operate a line of motor 
busses along the usual and mainly traveled streets and highways between Lub- 
bock and Spur, Tex. That aside from this the said Abbott had no permit au- 
thorizing him to operate any vehicle for transportation of passengers for hire, 
and that said policy and Motor Bus Law did not cover any vehicles not so en- 
gaged and operating. That a rider had been attached to said policy describing 
the vehicles to be operated by Abbott under his license. That the policy provided 
that said vehicles should be used only for transportation of passengers for com- 
pensation and would be operated on schedules over authorized routes within the 
state of Texas, and that said insurance should cover no other use or operation. 
That all of such indorsements, provisions, and riders were in effect at the time 
of the accident which resulted in the death of appellees’ minor daughter, and that 
under said policy Abbott could only operate three vehicles at the same time. 
That on the day of the accident Abbott was operating the maximum of vehicles 
covered by the policy upon his designated route and there was no occasion for 
the substitution of any other vehicle or any emergency vehicle in lieu of any of. 
the three regular vehicles actually in operation and under coverage. That during 
such time Abbott had been using a certain Chrysler sedan, which by the terms 
of the policy could be used as an emergency substitute for a regular vehicle. 
That Abbott had used this vehicle mainly for private and family purposes, oc- 
casionally calling the same into requisition as a substitute car. That said policy 
covered said Chrysler sedan only when the same was being used in lieu of one of 
the regular motor busses in the actual transportation of passengers for hire under 
approved tariff rates. That on the day and at the time of the accident, Abbott's 
child was sick in Lubbock and he decided to procure the services of a trained 
nurse then residing in Dallas, to whom the defendant’s son Alton Abbott was 
engaged to be married. That at the request of Alton Abbott, Ed C. Abbott per- 
mitted his son to take the Chrysler sedan to Dallas to bring said nurse to Lub- 
bock, and that Alton Abbott drove said Chrysler car into the western portion of 
the city of Lubbock to No. 2407 Tenth street, which was more than a mile west 
of the Lubbock Bus Terminal Station and from any designated or authorized 
route over which Abbott could operate his busses, and while there the said Alton 
Abbott backed said Chrysler sedan over the appellees’ child, resulting in the 
death of said child that night. That at said time Alton Abbott was not engaged 
in the transportation of passengers for hire, did not have any passengers aboard 
nor any definite arrangement for passengers, but was on a personal mission look- 
ing for a friend to accompany him on his trip to Dallas. That in making said 
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trip to Dallas, Alton Abbott drove said automobile over an entirely different route 
from that designated in the said Abbott’s permit. 


It is further alleged that Abbott failed and refused to co-operate with the 
defendant casualty company in its efforts to investigate the accident, and at- 
tempted to mislead the defendant’s agent into believing that the accident occurred 
under such circumstances as to render the defendant liable, and openly an- 
nounced to defendant that, if it pressed the investigation further, and the matter 
came to a contest, that he (Abbott) would take sides with the plaintiffs. That 
said threat had been carried into effect by Abbott in flagrant violation of the 
obligations of said policy, thereby forfeiting his right, if any, to recover there- 
on. That defendant casualty company endeavored to get Abbott to execute a 
nonwaiver agreement under which said company could defend said suit in the 
name and on behalf of Abbott at its own expense without waiving any of the 
defenses it might have as to the defendant Abbott. That Abbott refused to exe- 
cute said nonwaiver agreement and insisted that the defendant company remain 
as a defendant in said suit, which defendant refused to do. That Abbott took 
advantage of the enforced absence of the deferidant and its counsel and per- 
mitted the proceedings against him to result in a judgment. That he did not 
interpose any proper defenses, and that the issue of coverage by the policy was 
not adjudicated in said suit No. 3404. That he did not appeal from the final judg- 
ment as he should have done. 


The defendant casualty company failed to specially plead several other sec- 
tions discussed in its brief. 


By a supplemental petition Williams and wife urged a general demurrer and 
numerous special exceptions. In addition to the general denial, it is specially 
alleged that the Chrysler sedan which fatally injured their minor daughter was 
being operated by Abbott or under his direction and control, in carrying pas- 
sengers for hire under the Motor Bus Law of the state of Texas, and particularly 
section 11 thereof. That said casualty company obligated itself to pay all 
damages which may be recovered against Abbott because of personal injuries 
arising out of actual operation of a motor bus without regard to the solvency or 
insolvency of Abbott. That said policy was for the benefit of plaintiff’s when 
they recovered final judgment against Abbott; and that said company agreed’ 
that it would not defend plaintiff’s action “after judgment shall have been rend- 
ered against Abbott upon any claims for personal injuries growing out of the 
actual operation of the motor bus covered hereby.” That the policy of insurance 
covered all motor vehicles belonging to Abbott or operated under his direction, 
whether particularly identified in the policy or not. 


Ed C. Abbott answered alleging that he made a bona fide effort in cause No. 
3404 to defeat plaintiffs in their action against him. That the bus which ran 
over and fatally injured the appellees’ child was used in his business of carrying 
passengers for hire and was so used under his direction at the time of the acci- 
dent. 


Section 11 of the Motor Bus Transportation Act, in defining the powers of 
the railroad commission, provides, with reference to the matter of liability in- 
surance, in substance as follows: That the commission, in granting any cer- 
tificate to any motor bus company for regularly transported passengers for com- 
pensation or hire, shall require the owner or operator to first procure liability in- 
surance from a company licensed to make and issue such policies of insurance 
in the state of Texas covering each and every motor-propelled vehicle while 
actually being operated by such applicant. That the terms and conditions of 
said policies are to be such as to indemnify the applicant against loss by reason 
of any personal injury to any person other than the assured and his emplovees. 
That ‘such policy shall furthermore provide that the insurer will pay all judg- 
ments which may be recovered against the insured based on claims for loss or 
damage by reason of personal injury occurring during the term of said policies 
and arising out of the actual operation of such motor busses, and such policy 
shall also provide for successive recoveries to the complete exhaustion of the 
face amount thereof. That such judgment will be paid by the insurer, irrespective 
of the solvency or insolvency of the insured. 
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The various stipulations of the policy bearing upon the contentions urged 
will be hereinafter set forth. 

The court submitted to the jury two special issues, in response to which the 
jury answered, in substance, as follows: Special issue No. 1. That the motor 
bus which fatally injured plaintiff's minor daughter was used by Ed C. Abbott 
in his business of carrying passengers for hire at the time of such injury. Special 
issue No. 2. That at the time plaintiff's minor daughter was fatally injured, Alton 
Abbott had gone to that vicinity for the purpose of receiving a passenger for 
hire to be transported in said motor bus over the authorized route from Lub- 
bock to Spur or points beyond on said route on one of the authorized schedules. 

3ased upon these findings the court entered judgment for the appellees as 
prayed for, including all court costs incurred in cause No. 3404 in the original 
suit. The judgment further recites that, when this judgment is paid, the judg- 
ments which plaintiffs recovered against Abbott in cause No. 3404 should be 
canceled and held for naught, and that, in the cross-action of the casualty com- 
pany against Abbott, said company recover nothing. 

The stipulations and provisions in the policy material to the contentions to be 
considered may be stated as follows: 

“American Fidelity & Casualty Company, Inc., Richmond, Va.,. hereinafter 
called the Company, does hereby agree to indemnify the Assured * * * against 
loss imposed by law upon the assured arising or resulting from claims upon the 
assured for damages by reason of the ownership, maintenance or use of any of 
the automobiles or motor vehicles as enumerated and described in Statement VI of 
the schedule of statements only while operated for the purposes stated and subject 
to the limitations in Statement VIII, to an amount not exceeding the limits herein- 
after stated in Statement V of said schedule if such claims are made on account of 
(1) bodily injury or death suffered by any person or persons other than the assured 
or his employees excluded herein as the result of an accident occurring while this 
policy is in force, including such first medical aid as shall be imperative at the time of 
any such accident * * * and (3) to defend in the name and on behalf of the 
assured any suit brought against the assured to enforce a claim whether ground- 
less or not of which notices are given to it as hereinafter required, for damages 
suffered or alleged to have been suffered on account of bodily injuries or death 
caused in the manner and under the circumstances as herein provided while this 
policy is in force and to pay all costs taxed against the assured in any legal pro- 
cedure against the assured which is defended by the Company in accordance with 
the foregoing agreement and to pay interest accruing upon any judgment rend- 


ered in connection therewith on that portion of the judgment not in excess of 
the policy limit. * * * 


“The assured by the acceptance of this policy agrees subject to the following 
conditions : 

“(A) Upon the occurrence of an accident to give immediate written notice 
thereof to the Company. * * * If thereafter any suit is brought against the as- 
sured to enforce such claim, the assured shall immediately forward to the Com- 
pany at its home office every summons or other process served on him. When- 
ever requested by the Company, the assured shall aid in securing information, 
evidence and attendance of witnesses in effecting settlements and in prosecuting 
appeals and the assured shall at all times render to the Company all possible co- 
operation and assistance. 


B. The assured shall not voluntarily assume any liability nor interfere in 
any negotiations for settlement or legal proceedings conducted by the Company 
on account of any claim nor except at his own cost settle any claim or incur any 
other expense without the written consent of the Company previously given. * * * 
The Company reserves the right to settle any such claim or suit brought against 
the assured. 

“C. This policy does not cover any loss arising or resulting from an acci- 
dent occurring while any of said automobiles are being driven, manipulated or 
used * * * 

“(5) Elsewhere than within the territorial limits as provided or for any pur- 
poses other than specified in Statement VIII of this schedule. * * * 

“E. The Company shall not be liable to pay any loss nor shall any action 
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be brought against the Company to recover under this policy until a final judg- 
ment shall have been recovered against the assured in a court of last resort after 
trial of the issue and the insolvency or bankruptcy of the assured shall not 
release the Company from any payment for which it would otherwise be liable 
under this policy and if such insolvency or bankruptcy shall occur and an execu- 
tion on a judgment recovered in a suit against the assured covered by this policy 
is returned unsatisfied, the judgment creditor shall have a right of action to 
recover the amount of such judgment against the Company to the same extent 
that the assured would have had to recover against the Company had the assured 
paid the judgment. * * * 

“K. This policy shall be void * * * If the assured or his agent shall make any 
attempt to defraud the Company either before or after loss or if the assured shall 
have incurred any loss during any breach of the statements expressed in the 
schedule and/or in violation of the conditions of this policy.” 

In an attempt to have the policy comply with section 11, Acts of 1927, 40th 
Legislature, page 399, chapter 270 (article 91la, V. A. T. S. pocket part, § 11), 
the general agent of the company prepared an indorsement which was attached to 
the policy, which recites that the indorsement is so made and attached for the 
purpose of making the provisions of the policy conform to the requirements of the 
act of the Legislature. The provisions and stipulations of said rider or indorsement 
material to the contentions to be considered are as follows: 

“(2) Coverage hereunder applies to all motor vehicles belonging to or under the 
direction of the assured whether particularly identified in this policy or not, while 
the same are being used by the assured in the business of carrying passengers for 
hire and coming within the terms of the statute (above referred to) and this 
policy covers the legal liability of the named ‘assured’ for the injury to or death 
of any person or persons * * * through such operation of such vehicles even 
though such vehicles may not be specifically identified herein. Anything in the 
policy to the contrary notwithstanding. 

“(3) Anything in the policy to the contrary notwithstanding, it is hereby agreed 
that the assured will be indemnified against loss by reason of his legal liability at 
common law or under the Act above mentioned and particularly under Section 11 
thereof for any loss or damage by reason of personal injury to any person (other 
than the assured and his emplovees) growing out of the actual operation of the 
motor buss or busses covered under this policy. 

“(4) It is also understood, anything in this policy to the contrary nothwith- 
standing, that the insurer herein will pay all damage which may be recovered 
against the assured based on the claims for loss or damage from personal injury 
during the term of this policy arising out of the actual operation by the assured of 
such motor buss or busses without regard to the solvency or insolvency of the 
assured. 

“(5) No defense which is available to the insurer as against the assured under 
the provisions of this policy as originally written shall be available to the insurer 
as against a judgment creditor of the said assured after judgment shall have been 
rendered against such assured upon any claims for personal injury * * * growing 
out of the actual operation of the motor buss or busses covered hereby but it is 
further understood and made a part of this policy that this endorsement shall not 
affect the contract or relation existing under the policy as originally written be- 
tween the assured and the insurer.” 

Statement VIII of the policy hereinbefore referred to is as follows: 


“The above described automobiles and motor vehicles are and will be used 
only for Trans. of passengers for compensation purposes and will be operated as 
follows: On schedule over authorized routes within the State of Texas, * * * 
and this insurance covers no other use or operation.” 


The company offered in evidence a certified copy of the authorized routes 
and time schedules and authorized fares, the original of which was filed with the 
railroad commission, which shows that the assured’s busses were to leave Lub- 
bock at 7:45 a. m., 12:20 p. m., and 5:00 p. m., and that the authorized route was 
over state highway 53 from Lubbock to Idalou, Lorenzo, Ralls, Crosbyton, and 
Dickens City; thence over highway No. 18 to Spur. 

[1] The evidence shows that the accident which caused the death of the child 
occurred about a mile from the bus station in Lubbock within the city limits at 
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about 4 o'clock in the afternoon. Under the first two propositions it is contended 
that the court should have directed a verdict for the company because the accident 
did not not occur on the route used by the bus in going from Lubbock to other 
towns mentioned in its route list. This issue was not directly submitted to the jury. 

By the terms of the original policy, losses arising from accidents occurring 
while any of the automobiles were driven or used elsewhere than within the 
“territorial limits,” as provided were not covered by the policy. The “territorial 
limits” included the town of Lubbock. According to the requirements of the 
railroad commission, in so far as this record shows, Abbott might have left his 
bus station over any street within the city limits of Lubbock. Lubbock is part of 
the territory designated for the operation of his busses, and, as long as he was with- 
in the city, he was within his territorial limits. In order to have the policy conform 
to the provisions of the law, the rider attached protected the assured against any le- 
gal liability arising at common law while his cars were being used for carrying pas- 
sengers for hire. Statement 8 of the policy provides that the vehicles are to be 
used only for transportation of passengers for compensation and will be operated 
over authorized routes within the state of Texas. The testimony shows that the 
accident occurred in the state of Texas, within the corporate limits of the city of 
Lubbock, which we understand to be within the territorial limits mentioned in the 
original policy. The railroad commission has not undertaken to prescribe any street 
over which Abbott must run his busses within the territorial limits of the city of 
Lubbock or any other town mentioned on the route, and the city has no authority to 
do so. 5 Tex. Jur. 626. 

[2] As stated in Connell v. Commonwealth Casualty Co., 96 N. J. Law, 510, 115 
A. 352: “The vehicle lost none of its characteristics as a jitney bus because it was 
without passengers at the time, or because its movements were directed to Brooklyn 
to engage in the passenger service there. Whether at rest or in operation, or in 
the act of undergoing reparation, on the municipal route or apart from it, it still 
retained its passenger characteristics as a jitney bus under the policy of insurance, 
so far as the general public were concerned.” 

In that case, according to the permit, the jitneys were to be used in the 
passenger service in Passaic, Garfield, and Lodi, N. J., and vicinity, and the court 
said: “This limitation must be construed with reference to the fact that the route 
of passenger service is enlarged from the specific municipalities enumerated, to 
their ‘vicinity’; and we will take judicial notice of the fact that the city of Newark, 
where the accident happened, is in the ‘vicinity’ of the places enumerated.” And so 
it is the duty of this court, even in the absence of testimony, to take judicial notice 
of the fact that No. 2407 Tenth street in the city of Lubbock is within the 
“territorial limits’ of Lubbock where the bus in question was authorized to oper- 
ate. 

Interstate Casualty Co. v. Martin (Tex. Civ. App.) 234 S. W. 710, is not in 
point for the reason that the jitney which inflicted the fatal injury was shown not 
to have been used and operated in the regular servicec at the time. In the instant 
case, the finding of the jury settles that issue against the appellant. 

Devlin v. Herr, 98 N. J. Law, 324, 119 A. 871, is a case in which a jitney bus 
injured a pedestrian while it was being operated on one of the streets of the city 
of Newark and somewhat off of the precise route designated by the city. The 
jitney owner was authorized to operate the jitney in a certain part of the city of 
Newark, and the policy expressly provided that it did not cover loss while the 
jitney was being operated outside of the limits of the state in any municipality 
where consent to operate as a jitney had not ben obtained, and the court held that 
the policy covered the entire city. Sculthorpe v. Commonwealth Casualty Co., 98 
N. J. Law, 845, 121 A. 751. 

In our opinion the court did not err in refusing to direct a verdict. 


[3-5] The general rule is that a contract of insurance will be construed strictly 
against the insurer and liberally in favor of the assured, and this rule applies to all 
provisions relating to a forfeiture of the rights of the assured and to any lan- 
guage in the policy regarding exceptions, warranties, and conditions and if said 
language is not clear, and is ambiguous and uncertain, any doubt as to the meaning 
thereof will be resolved against the insurer. Western Ind. Co. v. Murray (Tex. Civ. 
App.) 208 S. W. 696; Id. (Tex. Com. App.) 237 S. W. 1109. The appellant has 
briefed the case, apparently, under the impression that the policy is one of indem- 
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nity rather than a liability policy. The right of the Legislature and the railroad 
commission to prescribe the terms and provisions of such a policy is not ques- 
tioned, and, indeed, cannot be. 5 Tex. Jur. 580, 622; Opinion of Justices, 81 N. H. 
566, 129 A. 117, 39 A. L. R. 1023; American Indemnity Co. v. Burrows Hardware 
Co. (Tex. Civ. App.) 191 S. W. 574; 3 Blashfield Cyc. Auto. Law, 2625, § 5; 
Commercial Union Assur. Co. v. Preston, 115 Tex. 351, 282 S. W. 563, 45 A. L. R. 
1016. Our construction of section 11 of the Motor Bus Act is to require the 
operators of such public service vehicles to procure liability insurance rather than 
indemnity insurance. The language of the section is, in our opinion, clear upon 
that point. It provides that the operator shall procure liability insurance from a 
company licensed to make and issue such insurance policies in the state. That the 
terms and conditions of such policies are to be such as to indemnify the applicant 
against loss by reason of any personal injury to any one, and shall, furthermore, 
provide that the insurer will pay all judgments which may be recovered against 
the insured motor bus company based on claims for personal injury. ‘The rail- 
road commission order also required liability insurance. 5 Tex. Jur. 661, 622. The 
cases recognize a distinction between liability policies and indemnity contracts. 5 
Cyc. of Ins. Law (Couch) § 1175a discusses at some length this difference, citing 
numerous cases to the effect that, if the policy requires the assured to pay off the 
judgment which has been rendered against him before an action can be maintained 
by him against the insurer, it is an indemnity policy. 

[6, 7] According to section E of the policy set out above, the company could 
not be made liable for any loss, nor could any action be brought against it to re- 
cover until a final judgment had been recovered against the assured in a court of 
last resort after trial of the issue. This provision, being contrary to the statute and 
the rider attached by order of the railroad commission, is void. Section 4 of said 
rider provides that the company will pay all damages which may be recovered 
against the assured based on a claim for personal injuries. These provisions have 
the effect of rendering the contract one for liability rather than indemnity. Goerss 
v. Indemnity Co. of America (Mo. App.) 3 S. W. (2d) 272; 37 A. L. R. 645, note. 

Since the Legislature has the unquestioned right to prescribe the nature of 
the contract and its provisions, and it is clear that the legislative intent in en- 
acting section 11 was that liability insurance should be provided, it follows that 
all provisions of the policy under consideration at variance with the rules which 
govern in liability insurance are ineffective and void. 

[8, 9] As above stated, the company refused to defend in cause No. 3404, 
instituted by the plaintiffs herein against Abbott, unless the latter would sign 
a “nonwaiver” agreement. This agreement was reduced to writing and presented 
to Abbott for his signature, and recites as follows: 


“Whereas, said E. C. Abbott claims that said accident and damages, if any, 
come within the terms and protection of the aforesaid policy, which contention 
is not conceded by the American Fidelity & Casualty Company aforesaid: 


“Now, therefore, it is agreed by and between the said Abbott and the said 
American Fidelity & Casualty Company that said company shall by its counsel 
co-operate and assist in the defense of the above suit for and in the name of the 
said Ed C. Abbott in consideration of which it is agreed that such defense and 
co-operation shall be without prejudice to any defenses which the said American 
Fidelity & Casualty Company may have in regard to the above accident and 
damages under said policy either as against said F. V. Williams and wife or 
against said Ed C. Abbott or against any other person.” 


Abbott refused to sign this agreement, and the company declined to take 
any part in the defense of Abbott in the original action. 


Paragraph 3 of the policy quoted above bound the company absolutely to de- 
fend the original action, brought by Williams and wife, in the name and on behalf 
of Abbott, whether the claim was groundless or not and to pay all costs and 
interest accruing upon any judgment which might be rendered in that case. 
3 Blashfield Cyc. Auto Law, 2652, § 28. Subdivision B of the policy prohibited 
Abbott from voluntarily assuming any liability or interfering with any negotia- 
tions for settlement or legal proceedings conducted by the company or to incur 
any expenses (except for first aid relief) without the written consent of the 
company and further provides: “The company reserves the right to settle any 
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such claim or suit brought against the assured.” This stipulation, together with 
the further provision that Abbott should assist the company at its request, had the 
effect of vesting in the company the absolute and exclusive right and authority 
to either settle the case or conduct according to its own ideas any litigation 
arising under the policy. It was supported by a sufficient consideration. It fol- 
lows that the so-called “nonwaiver” agreement was an attempt by the compnay 
to abrogate this clause of the original contract and avoid performance of a ma- 
terial obligation which rested upon it. Abbott was justified in refusing to sign 
it. In refusing to defend the action, the company has breached its contract. 

“Inconvenience or the cost of compliance, though they might make com- 
pliance a hardship, cannot excuse a party from the performance of an absolute 
and unqualified undertaking to do a thing that is possible and lawful. Parties 
sui juris bind themselves by their lawful contracts, and courts cannot alter them 
because they work a hardship. The rights of the parties must be measured by 
the contracts which they themselves made. A contract is not invalid, nor is the 
obligor therein in any manner discharged from its binding effect, because it turns 
out to be difficult or burdensome to perform. Nor will unforseen difficulties, 
however great, excuse him. The law regards the sanctity of contracts. It re- 
quires parties to do what they have agreed to do. If unexpected impediments 
lie in the way, and a loss must ensue, it leaves the loss where the contract places 
it. If the parties have made no provision for a dispensation, the law gives none. 
It does not allow a contract fairly made to be annulled, and it does not permit 
to be interpolated what the parties themselves have not stipulated* The promisor 
may not be compelled to perform the undertaking, but he cannot, on account of 
the hardship of the undertaking, relieve himself from the liability incurred by 
the contract.” 6 R. C. L. 997, § 364. 

[10-12] It is a fundamental rule of the law of contracts that, when one party 
repudiates the agreement and refuses to be bound by material obligations, the 
other party may accept such repudiation as final and is not required to further 
regard the obligations imposed upon him thereby. Young v. Walson (Tex. Civ. 
App.) 140 S. W. 840; 13 C. J. 653, 654, 658, 659: U. S. F.& G. Co. v. Pressler (Tex. 
Civ. App.) 185 S. W. 326. Upon the refusal of the company to defend, Abbott 
was forced to assume responsibility and employ attorneys to represent him, and 
was entitled to recover from the company his expenses necessarily incurred, to- 
gether with costs of suit and interest on the judgment. 5 Tex. Jur. 660, 661; 43 
A. L. R. 328, 329; 34 A. L. R. 739; Western Indemnity Co. v. Walker-Smith Co. 
(Tex. Civ. App.) 203 S. W. 93. After having refused to abide by the contract 
requiring it to undertake the defense of the suit, the company had no right to 
insist upon the provisions of the policy which required Abbott to appeal from 
the judgment rendered to a court of last resort Having repudiated its obliga- 
tion to defend and throw the responsibility upon Abbott he had the right to con- 
duct the litigation in his own way, and, if he, in good faith, thought there was 
no chance for him to prevail, he could not be required to appeal from the judg- 
ment of the trial court. No fraud or collusion with Williams is shown. 


[13] The company cannot insist upon that provision with reference to the 
return of an execution unsatisfied. By the express terms of the policy the com- 
pany agreed to pay whatever judgment might be rendered against Abbott, whether 
he was solvent or insolvent. Then why require the return of an execution un- 
satisfied as a condition. precedent to the right of Williams to sue and recover? 
Under such a stipulation it becomes immaterial whether any execution has ever 
been issued further than is necessary to keep the judgment alive. It is held that 
the legal effect of such a stipulation is to give the injured person an independent 
right to sue regardless of the acts of the assured; such right not being based 
on subrogation to the right of assured. Metropolitan Casualty Ins. Co. v. Albrit- 
ton, 214 Ky. 16, 282 S. W. 187. In any event, it did not require Williams and wife 
to make a bona fide effort to collect the amount of their judgments from Abbott 
before instituting this action, since the policy was issued for the benefit of in- 
jured third parties who had the right to sue upon it. Amer. Auto. Ins. Co. v. 
Struwe (Tex. Civ. App.) 218 S. W. 534. By the imposed provision of the railroad 
commission, section 3, Abbott is insured against loss by reason of his legal liability 
at common law or under the act above mentioned. According to this provision, 
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it becomes immaterial whether the action numbered 3404, prosecuted to final 
judgment against Abbott, was an effort-to recover at common law or under the 
provisions of the Motor Bus Statute. The company has agreed to indemnify him 
in either event. In the absence of fraud or collusion, the judgment is conclusive 
evidence of a legal liability. 

[14] It is held in Boyle v. Manufacturers’ Liab. Ins. Co., 96 N. J. Law, 380, 
115-A. 383, that under statutes like the Texas Motor Bus Act, and under policies 
like this, whatever legal rights or equities may subsist as between the insurer 
and the assured by reason of any violation of the terms of the policy cannot 
affect the rights of the public who claim under the provisions of the policy or 
statute after such claim has been established by a judgment in a court of com- 
petent jurisdiction. See Gillard v. Manufacturers’ Cas. Ins. Co., 92 N. J. Law, 141, 
104 A. 707; Ariz. Mutual Auto Ins. Co. v. Bernal, 23 Ariz. 276, 203 P. 338. So we 
think the judgment in cause No. 3404 is conclusive against the company in this 
case, in so far as the rights of Williams and wife are concerned. The company, 
by the express provisions of the policy, the statute, and the rules of the railroad 
commission, is liable to Williams and wife when they have recovered against 
Abbott, and it should not be permitted to again litigate the right of Williams 
to recover. Under the rule announced in Crane v. Blum, 56 Tex. 325, and fol- 
lowed in Montgomery v. Huff (Tex. Civ. App.) 11 S. W. (2d) 237, and numerous 
other cases, judgments should become final, and questions of law as well as 
questions of fact should pass from the field of strife forever when they have 
been once settled, and the rule applies as against the parties to the judgment and 
to real parties in interest, who are liable over to the party cast in the judgment. 
As said in 34 C. J. 1031, § 1463: ' 

“Where a person who is responsible over, either by operation of law or express 
contract, to another for whatever may be recovered in a suit against such other, has 
notice of a suit against the latter and an opportunity to appear and defend, the judg- 
ment rendered in the action, if obtained without fraud, will be conclusive on him, 
whether he appeared or not. In such case the person responsible over is no longer re- 
garded as a stranger because he has the right” (it was the duty of the company in 
this case) “to appear and defend the action, and has the same means of controverting 
the claim as if he were a formal party to the record, and it would be unreasonable 
to permit him to contest the justice of the claim in the suit against himself, after 
having neglected to show its injustice, in the suit against the person to whom 
he is responsible over. The rule is an extension of the doctrine that all who are 
parties to a judicial record are bound by the judgment, and it rests on the same 
foundation, namely, the necessity that there be an end of litigation.” 

The company was made a party defendant by Williams, but was dismissed 
by the action of the court in sustaining its plea in abatement. “The judgment 
will be conclusive on him so far as concerns the facts of the rendition of the 
judgment, its amount, and the cause of action, on which it was rendered.” See, 
also, 36 C. J. 1121, 1122; 31 C. J. 460, et seq. 

[15] It appears from the original petition of Williams and wife in cause 
3404 that they sued and recovered against Abbott upon his common-law liability. 
The company was not mentioned in their pleading. The company’s plea in abate- 
ment was sustained on November 13, 1928, and in January, 1929, Abbott filed his 
amended answer, which consists of only a general demurrer and a general denial. 
Abbott’s original answer is not in the record, and we have no information as to 
the issues tendered therein as against the company. This being the condition of 
the record, we cannot say that the judgment in that case is conclusive against 
the company upon the issues between it and Abbott. Be that as it may, the 
company had another day in court when this case was tried, and urged its de- 
fenses and its cross-action aginst Abbott and lost. It requested the court (1) 
to direct a verdict, (2) to give the three issues requested en masse inquiring 
as to Abbott’s fraud and collusion, (3) his failure to sign the “nonwaiver” agree- 
ment, and (4) a request “to submit all controverted issues of fact, if any.” All 
of which were properly refused by the court. All other issues made by its plead- 
ing must be considered as waived. Bulin v. Smith (Tex. Com. App.) 1 S. W.(2d) 
591; Ormsby v. Ratcliffe, 117 Tex. 242, 1 S. W. (2d) 1084. 

[16] Paragraph 5 of the rider, which was attached in deference to the orders 
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of the railroad commission, expressly provides that no defense available to the 
company as against Abbott, under the policy as originally written, should be avail- 
able to the company as against Williams and wife after a judgment had been rend- 
ered against Abbott for personal injuries. Aside from the authorities above cited, 
we construe this provision as rendering the judgment in cause No. 3404 conclusive 
against all of the defenses urged by the company against Williams in this action. 
Moreover, this provision is in conflict with the last clause of paragraph 5, to the 
effect that this indorsement shall not affect the contract or relation existing under 
the policy as originally written between the assured and the insurer. Why the 
last mentioned sentence was added is not explained, but in any event it is incon- 
sistent with the first sentence in paragraph 5, and must be held to be void. 

[17-19] Appellant complains of the refusal of the court to submit three special 
issues lettered (a), (b), and (c), inquiring whether Abbott failed and refused to 
co-operate with the insurance company, whether he refused to sign the nonwaiver 
agreement, preventing the company from aiding in the defense of the original suit, 
and whether he colluded with Williams and wife in the former suit and in this suit. 

These issues are all written upon the same sheet of paper and signed by ap- 
pellant’s counsel. The general rule is that each issue must be separately submitted, 
and, where several issues are submitted en masse, and any one or more should 
not be given, the court is justified in refusing to give any of them, because no 
obligation rests upon the trial judge to select from a number of issues the ones 
which should be properly given. The failure of the court to submit issues with 
reference to these matters was set out in the objections to the court’s charge, which 
is sufficient to require consideration of the error, if any. The record shows without 
dispute that Abbott did not refuse to co-operate with the insurance company, but 
failed to do so because the insurance company refused to defend the suit. He 
could not co-operate unless the company would operate. It further shows that he 
refused to sign the “nonwaiver” agreement, and we think was justified in doing so. 
There is no testimony whatever that Abbott colluded with Williams and wife, either 
in the first action or in this. One of appellant’s attorneys says that Abbott 
threatened to throw in with Williams in the first suit if the company failed to 
fulfill its obligations, but there is no testimony whatever that he ever executed his 
threat. He denied making the threat, and an expressed intention to violate the 
policy in any of its terms without evidence showing that he executed his threat is 
immaterial and in no way affects the rights of the parties. Veal v. Fire Associa- 
tion of Philadelphia (Tex. Civ. App.) 30 S. W. (2d) 715. There being no evi- 
dence tending to support either of the issues, the court did not err in refusing them. 

The appellant’s objections to the issues submitted are without merit and are 
overruled. 

The defense based upon the allegations that Abbott’s son was using: the car 
to make a trip to Dallas to see his fiancée is not supported by the evidence, as that 
was shown to have been after the fatal accident. Besides, it is waived by the 
failure to ask its submission to the jury. Nor was the issue as to the automobile 
which ran over the child being a substitute emergency vehicle submitted. 

[20,21] We find no material conflict in the evidence, as it relates to the con- 
trolling issues, so it was not necessary for the court to charge as to the burden of 
proof, but we think he correctly charged that the burden as to the first issue was 
upon plaintiffs and upon Abbott as to the second. Abbott is not complaining, and 
appellant cannot complain. 

[22] It is never necessary for the court to define “preponderance of the evi- 
dence,” G., H. & S. A. Ry. Co. v. Blumberg (Tex. Civ. App.) 227 S. W. 734, 735; 
Stine Oil & Gas Co. v. English (Tex. Civ. App.) 185 S. W. 1009. 

In view of the disposition made of the appeal, the court did not err in his 
rulings as to the testimony as set out in the several bills of exception. 

We have not considered the contentions in the order presented in the brief of 
appellant, but what we have said disposes of all the material matters urged. 

We think the case has been properly decided, and, finding no material error 
in the record, the judgment is affirmed. 
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ROYAL INDEMNITY CO. v. HOOK. 
Supreme Court of Appeals of Virginia. Jan. 15, 1931. 
Rehearing Denied March 27, 1931. 
157 Southeastern Reporter 414. 
1. INSURANCE. 

Course of conduct of company dealing in insurance and individual held suf- 
ficient to show individual was company’s agent. 

The individual worked for company, which was agent of insurance 
company, and was sent by it to map out scheme for transfer of title to 
automobile. He worked out such scheme, secured insurance policy, left 
word he should be notified in case of accident, appeared after accident, 
and served notice that company would not pay. The premiums were 
collected in monthly installments by the company for which he worked. 
(For other cases, see Insurance, Dec. Dig. § 76.) 

4. INSURANCE. 

Automobile indemnity policy held not invalid for misstatement in application 
respecting ownership, where insurer knew facts when policy was issued (Code 
1919, § 4220). 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

5. INSURANCE. 

Rule that insurance agent’s knowledge is imputable to company applies to 
soliciting agents with reference to matters made known to them before execution 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 95.) 

6. INSURANCE. 

Insurance agent’s knowledge respecting matters affecting policy when issued 
is knowledge to company. 

(For other cases, sce Insurance, Dec. Dig. § 95.) 

7. INSURANCE. 

Insurance company may waive provisions as to forfeiture and avoidance on 
breach of conditions. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

& INSURANCE. 


Insurance company issuing policy and accepting premiums with knowledge 
of breach of conditions is estopped to set up forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 
9. INSURANCE. 


Tendency of courts is toward liberal construction of insurance agent’s power. 
(For other cases, see Insurance, Dec. Dig. § 87.) 
11. INSURANCE. 
Insurance company should be held responsible not only for acts of agents, 
but for acts of agents’ employees, especially when agent is corporation. 
Insurance companies know, or ought to know, when they appoint 
general agents, that, according to ordinary course of business, agents 
have clerks and other persons to assist them, and that agents, in many 
instances, could not transact the business intrusted to them if they were 
required to give personal attention to all of its details. 


(For other cases, see Insurance, Dec. Dig. § 89.) 


14. INSURANCE. 
In action on automobile indemnity policy, evidence showed there was no 
change of interest, which, under terms, would forfeit policy. 

The evidence showed that a minor employee was buying the auto- 
mobile, but policy, with knowledge of insurer’s agent, named such em- 
ployee’s mother as owner. The employee then left his employment, 
leaving the car with employer to be used as it had theretofore been used 
for delivery purposes, under an agreement that the employer should make 
payments to finance company and employee would later pay him back 
and take car. It was further understood, however, that employer should 
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have car if employee did not repay before certain date, but accident 
occurred before that date. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Error to Corporation Court of Lynchburg. 

Proceeding by Edwin D. Hook, Jr., an infant, etc., against the Royal In- 
demnity Company. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Caskie, Frost & Coleman, of Lynchburg, for plaintiff in error. 

S. Du Val Martin and B. B. Campbell, both of Lynchburg, for defendant 
in error. 


Hoxt, J. 


In 1926, E. R. Rosser, the proprietor of a small retail grocery store in Lynch- 
burg, for the more convenient dispatch of business and for the more prompt 
delivery of sales, purchased from the Lynchburg Motor Company, sometimes 
known as the Merryman Motor Company, formerly the Rustburg Motor Com- 
pany, a Star roadster. This purchase was made under a conditional sales con- 
tract whereby title remained in the vendor to secure to it the balance due. After- 
wards he received from Roanoke Hare & Chase, Inc., an undated notice re- 
questing payment of an installment due thereon as of January 10, 1927. On Sep- 
tember 10, 1926, Hare & Chase, Inc., of Philadelphia, notified him that it was 
the owner of these purchase-money obligations, and on September 13, 1926, 
Roanoke Hare & Case, Inc., wrote him that they had recently handled these 
notes. From this documentary evidence it appears that the notes on the original 
Rosser purchase passed back and forth between the Philadelphia company and 
the Roanoke company at their convenience. 

Rosser had in his employment a boy, W. A. Goad, then 17 years old. Goad 
had been using this car to deliver groceries, etc., for Rosser, and for reasons satis- 
factory to himself wished to buy it. 


Rosser was willing to sell, but, since young Goad was not of age, and since 
there was an oustanding conditional contract, he was at a loss as to exactly how 
to proceed, and went to his vendor, the Lynchburg Motor Company, for advice. 
He was there told that they would send to help him a Mr. Greathead. Mr. 
Greathead was an employee of the Roanoke company. He came, and at his 
suggestion title to the car was placed in Mrs. Callie V. Goad, mother of W. 
A. Goad. This Roanoke company had already written to Mr. Rosser that they 
made a specialty of automobile insurance. Greathead, when he came, urged 
that the car be insured. It was insured, and at his suggestion the insurance pre- 
mium was divided among and added to the purchase-money notes, afterwards 
collected by the Roanoke company. 

This transaction, in its every detail, was worked out by Greathead, and 
the policy which issued is that in judgment here. He wrote it, and this there 
appears: 

“Agent or Broker A—Hare and Chase 

“City Philadelphia, Pennsylvania 
B—Countersigned by Charles Lunsford and Sons 
Roanoke, Virginia.” 

Whether this was printed on the original policy, or written in when it was 
issued, we do not know. It is there stated that Mrs. C. V. Goad was the in- 
sured, and that she was a seamstress. In it the company undertook to indemnfy 
against loss— 

“The named Insured, and/or any person or persons while riding in or le- 
gally operating any of the automobiles described in the Schedule of Statements, 
and/or any person, firm or corporation legally responsible for the operation 
thereof, provided such riding, use or operation is with the permission of the 
named Insured, or, if the named Insured is an individual, with the permission 


of an adult member (other than a chauffer or domestic servant) of his house- 
hold.” 


The statement as to ownership is warranted to be true, and it is stipulated 
that “arly assignment or change of interest hereunder, whether voluntary or 
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involuntary, shall render the policy void unless consented to by endorsement 
hereon, signed by some official thereunto authorized in writing by the Company.” 

After this and in the summer of 1927 there was an accident. Goad found 
it inconvenient to have the machine repaired and to continue his payments. 
For business reasons at that time he left Rosser’s employment. Rosser said: 
“He told me he thought he could make more money at some other work and 
I asked him what he wanted to do about the payments and he said, ‘Well, he 
didn’t want to give the car up, he didn’t want the finance company to take it 
back and for me to take the car on over there and use it and make those pay- 
ments as I had been making them and then as soon as he got the money to- 
gether he would pay me back and take his car.’” 

There was no change in title at this time, and these conditions were to 
continue until the lst of January, 1928, when title might be taken over by Rosser 
if Goad elected to surrender his interest. After this the car was used exactly 
as it had been, and used with the knowledge and consent both of Goad and 
of his mother. Goad did nothing in the intervening months to indicate any 
purpose to surrender title, and did actually pay his license tax for the year 1928. 
In the meantime, he used it occasionally but not often. 

On December 10, 1927, Rosser’s clerk, S. P. Coleman, in the conduct of 
his employer’s business, accidentally drove it against and injured E. D. Hook, 
an infant, the plaintiff here. Hook brought suit against Rosser, Coleman, and 
Mrs. Goad, and recovered a judgment for $2,500. That judgment was set aside 
as to Mrs. Goad, but stood as against Rosser and Coleman. Execution there- 
on, because of insolvency, has been returned “No effects.” 

Thereupon Hook instituted this proceeding against plaintiff in error, under 
Code, § 4326a, to recover the amount of his judgment against Rosser and Cole- 

man, together with the costs of the former proceeding, on the theory that Rosser 
and Coleman were covered under the policy. A jury was waived, and, after 
hearing the evidence and argument, the court entered the judgment complained 
of. 

Greathead had told Rosser to call up Mr. Thornhill in case of accident, 
and this he did. Mr. Thornhill answering this call said that he would get hold 
either of the insurance company or of Greathead. Nothing was done, and Ros- 
ser called Mr. Thornhill again. Greathead then came, and the situation was 
explained to him. Greathead then said that he would go to Roanoke and take 
it up with the office there. Soon afterwards he returned and announced that 
his company denied liability. 

[1, 2] When we remember that Greathead worked for the Roanoke com- 
pany, and was sent by it to map out a scheme for transfer of title from Rosser 
to young Goad; that he did work out such a scheme; that he did secure the 
policy of insurance; that the premiums thereon were thereafter collected in 
monthly installments by the Roanoke company; that he left word he should 
be notified in case of an accident; that, when an accident did actually occur, 
he, upon notice from the company, turned up to examine into it, and afterwards 
served notice that the company would not pay—we have no difficulty in reach- 
ing the conclusion that Greathead was the company’s agent. Greathead’s own 
declarations are not sufficient to prove his own agency, but his course of con- 
duct and that of his company was, we think, sufficient for this purpose. 


[3] Certain elementary principles are to be remembered when we come 
to deal with cases of this character, submitted by consent without the inter- 
vention of a jury. We have no authority to interfere with the judgment of 
the court below unless it appears from the evidence to be plainly wrong, or with- 
out evidence to support it. Code, § 6363. Nor can we undertake to discuss 
conflicts in testimony or the impeachment of witnesses. All these matters have 
been settled by the judgment of the court below, and their discussion here would 
be unfruitful. We do not by this intend to say that in such a case every pos- 
sible conflict is settled by the judgment of the trial court, for it does not come 
to us as on a demurrer to the evidence. 

“In considering this assignment of error we, of course, cannot enter upon 
any attempt to reconcile the conflicts in the evidence, of which there are very many. 
Our sole function is to determine whether the record discloses sufficient evi- 
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dence of probative value to support the verdict, if such evidence was found 
credible by the jury.” Hunter v. Burroughs, 123 Va. 113, 96 S. E. 360, 369. 

[4] The statements contained in the application for the policy which are 
carried into it are warranted by the applicant to be true. That they are untrue is 
not in dispute. Mrs. Goad was said to have been the owner when she was not, and 
the title was clouded by a conditional sales contract. These are not idle stipulations, 
and it is easy to understand how an insurance company might be willing to issue a 
policy to A which it would refuse to B. One risk might be good and the other bad. 
The answer as to ownership was material to the risk and was untrue, and for that 
reason section 4220 of the Code does not govern. 

The defects noted, but for considerations to be stated hereafter, are sufficient to 
invalidate the policy. North River Ins. Co. v. Atkinson, 137 Va. 313, 119 S. E. 
46; Michigan Automobile Ins. Co. v. Van Buskirk, 115 Ohio St. 598, 155 N. E. 186; 
Andrews v. Bull Dog Fire Ins. Ass’n, (Mo. App.) 258 S. W. 714; Joyce on Ins. 
(2d Ed.) §§ 1951, 1962; Flannagan v. Mutual Ins. Co., 152 Va. 38, 146 S. E. 353. 

The principle here involved does not apply, for the reason that the facts were 
known to the insurance company when the policy was issued, and, if not known, it 
was charged with knowledge, for the scheme finally adopted was suggested by its 
agent. When the Roanoke company first sent Greathead to adjust the troubles 
attendant upon transfer of title to Goad, it must have known what these troubles 
were. 

[5] “The general rule that the knowledge of an insurance agent is imputable 
to the company is applied, in many jurisdictions, to soliciting agents with refer- 
ence to matters made known to them prior to the execution of the policy. The 
rule is no doubt based on the theory expressed in West End Hotel & Land Co. v. 
American Fire Ins. Co. (C. C.) 74 F. 114, that before the execution of a policy the 
powers and authority of a soliciting agent are coextensive with the business in- 
trusted to his care, so that his positive knowledge of material facts is chargeable to 
his principal.” Cooley’s Briefs on Ins. p. 4049. 

This rule is not always followed (Id. p. 4051), but it is the majority rule as 
it is the rule in Virginia. 

[6-8] Knowledge to the insurance agent as to matters affecting the policy 
when issued is knowledge to the company; provisions as to forfeiture and avoid- 
ance on breach of conditions, being for its benefit, may be waived by it; and 
the company is estopped to set up forfeitures when, with such knowledge, it 
issues a policy and accepts a premium. Lynchburg Fire Ins. Co. v. WW est, 76 Va. 
575, 44 Am. Rep. 177; Harrison v. Prov. Relief Ass’n, 141 Va. 659, 126 S. E. 
696, 40 A. L. R. 616; Michie’s New Digest Va. & W. Va. Rep. vol. 5, p. 924, 
where the authorities are collected. 

“The insurance agent, within the general scope of the business he transacts, 
is pro hac vice the insurance company. What he knows, they know. What he 
does, they do. He has power to bind and to loose, and no limitation on his power 
unknown to strangers will bind them.” Coles v. Jefferson Ins. Co., 41 W. Va. 261, 
23 S..E. 732, 730: ; 

“The powers of the agent are, prima facie, coextensive with the business in- 
trusted to his care, and will not be narrowed by limitations not communicated to 
the person with whom he deals. An insurance company, establishing a local agen- 
cy, must be held responsible to the parties with whom they transact business for 
the acts and declarations of the agent, within the scope of his employment, as if 
they proceeded from the principal.” Union Mut. L. Ins. Co. v. Wilkinson, 13 
Wall. 222, 235, 20 L. Ed. 617. ; 

[9] “‘The tendency of the courts at the present day is towards a liberal ra- 
ther than a strict construction of an agent’s power.’ Joyce on Insurance, vol. 2, 
§ 425.” Harrison v. Prov. Relief Ass’n, 141 Va. 659, 126 S. E. 696, 40 A. L. R. 
616 note. 

With these statements of the law we are in full accord. 


That Hare & Case of Philadelphia were general agents of the indemnity com- 
pany is not denied. The policy was not written in Pennsylvania but in Virginia. 
This general agent in Philadelphia could only act in \ irginia through some agent 
here. It might have acted through Lunsford, described in the application as 
a broker but there is nothing to show any connection between him and it, be- 
yond the fact that his name was either written or printed there. That the 
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Roanoke company was its subsidiary and representative in Virginia is shown, 
we think, by their course of dealings with each other. 

What was Greathead’s status? Thornhill had once represented, in Lynch- 
burg, Roanoke Hare & Chase. He testified that Greathead was employed by that 
corporation for about eighteen months, and that it was the subagent of the 
Philadelphia corporation. When Thornhill was with the Roanoke company, Great- 
head wrote insurance for it, and that company had, in its letter of September 13, 
1926, said that it made a specialty of this. Greathead was not operating for Luns- 
ford, and does not appear to have had any connection with him, and he did secure 
the policy for somebody. It is to be assumed that he was working for his em- 
ployer, and this assumption is strengthened by the fact that it was the Roanoke 
company which collected the premiums. When there was a loss, it was Great- 
head who was sent to investigate it, and it was through him that the Roanoke 
company denied liability. The policy itself seems to have been carried on the 
books of the Philadelphia company as its business made manifest by a letter 
from them of January 16, 1928. These two companies stood together when the 
wind was fair, and must now do so in stress of weather. 

[10, 11] We think it fairly clear that Greathead was a subagent or clerk for 
the Roanoke company. That company was a corporation, and could only act 
through agents. 

“Insurance companies know, or ought to know, when they appoint general 
agents, that, according to the ordinary course of business, they have clerks and 
other persons to assist them, and that their agents, in many instances, could not 
transact the business intrusted to them if they were required to give their personal 
attention to all of its details. It being necessary, therefore, and according to the 
usual course of business, for their agents to employ others to aid them in doing 
the work, it is just and reasonable that insurance companies should be held re- 
sponsible, not only for the acts of the agents, but also for the acts of their 
agent’s employees, within the scope of the agent’s authority.” Goode v. Georgia 
Home Ins. Co., 92 Va. 392, 23 S. FE. 744, 745, 30 L.. R. A. 842, 53 Am. St. Rep. 817; 
Northern Neck Mut. Fire Ass’n v. Turlington, 136 Va. 44, 116 S. E. 363. This 
is doubly true when the agent is a corporation. 

“The business of an insurance agent is generally of such nature and extent 
that it requires the employment of subagents and clerks if it is to be taken care 
of properly. Such subagents or clerks may be regarded as agents of the com- 
pany by an insured dealing with them. Hence it follows that notice given a sub- 
agent or clerk of matters vitiating a policy will be imputable to the company, the 
same as though communicated to the regularly appointed agent.” Cooley’s Insur- 
ance Briefs, vol. 5, 4045. 

[12] One who deals with an agent and has no knowledge of any limitations 
upon his power may deal upon the faith of his ostensible powers, whether this 
agency be general or special. Home Beneficial Ass’n v. Clark, 152 Va. 715, 148 S 
E. 811. 


Neither Rosser, Goad, nor his mother, ever saw anybody in connection with 
this policy but Greathead. It was his child. He came from a company which 
made a specialty of automobile insurance; he suggested that a policy be taken out; 
he procured it; he was to be called in case of an accident; he was called and 
came; and it was he who brought the message that the company would not pay. 
And, in addition, the conduct of the defendant approaches a complete confession. 
No agent of any of these corporations interested has appeared to deny Great- 
head’s authority. This evidence must have been immediately at hand and avail- 
able if there were any such in being. The presumption is that it was not. Able 
and alert counsel for the indemnity company would have produced it if possible. 

[13] “Failure to call an available witness possessing peculiar knowledge con- 
cerning facts essential to a party’s. case, direct or rebutting, or to examine such 
witness as to the facts covered by his special knowledge, especially if the witness 
be favorable to the party’s contention, relying instead upon the evidence of wit- 
nesses less familiar with the matter, gives rise to an inference sometimes denom- 
inated a ‘strong presumption of law’ that the testimony of such uninterrogated 
witness would not sustain the contention of the party. 16 Cyc. 1062.” Altavista 
Cotton Mills v. Lane, 133 Va. 1, 112 S. E. 637, 640; Kress & Co. v. Musgrove, 
153 Va. 348, 149 S. E. 453. 
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By way of recapitulation, the general agent in Philadelphia operated through 
a subsidiary corporation with an office in Roanoke and an agent in Lynchburg. 
This agent knew the facts. His company is charged with this knoweldge, and is 
now estopped to question these statements written into the policy. 

Rosser and his clerk were using this automobile at the time of the accident, 
as had been the custom, and with the knowledge and consent both of Mrs. Goad 
and of her son, which brings this case within the letter of the policy. 

[14] It is next said that there has been a change of interest which under its 
terms forfeits the policy, since no indorsement of consent is written thereon. We 
have already seen that this automobile, which was used by Rosser to deliver 
goods, had been sold by him to a clerk who was engaged in making such delivery, 
and who continued to so use this car until some time in August, 1927. He then 
left Rosser’s employment, but left his car with him to be used as it had there- 
tofore been used; the conditions under which it was left with Rosser being, as 
stated by him: “He didn’t want to give the car up, and he didn’t want the finance 
company to take it back and for me to take the car on over there and use it and 
make those payments as I had been making them and then as soon as he got the 
money together he would pay me back and take his car.” 

It was further understood that Rosser was to get the car back if Goad did 
not repay him for advancements and for the balance due by the lst of January, 
1928, and it was during the life of this arrangement, in December, 1927, that the 
accident occurred. 

It thus appears that there was no real change of interest here in August, 1927. 
Title of record remained in Mrs. Goad. The car continued to be used to deliver 
Rosser’s groceries. Goad continued to be the real owner, and did use the car to a 
limited extent during all of this time. The situation was to have changed on the 
1st of January following, unless he paid to Rosser what might then be due on ac- 
count of this car, but that time had not come when the accident occurred. Since 
there was no actual change in the use to which the car was put, nothing that was 
done put any additional risk upon the indemnity company. There was no real 
change of interest or conditions, and so this assignment of error is not well taken. 

Finally, it is said that the court erred in admitting evidence of Greathead’s 
knowledge and of statements made by and to him. That evidence has already been 
stated in some detail, and nothing is to be gained by its restatement. 

[15-17] Agency may be proven in many ways, among them by the testimony of 
the agent himself, and, when from extrinsic sources a prima facie case is made 
out, the agent’s own declarations and admissions become competent. Frequently 
it is established and has, of necessity, to be established by circumstantial evi- 
dence. Lysle Milling Co. v. Hold & Co., 122 Va. 565, 95 S. E. 414. 

This case was tried by the judge and not by a jury. If we eliminate all testi- 
mony about admissibility of which there can be question, enough remains to 
show that Greathead was, at the least, a subagent with authority to act. 


Upon the whole, we are of opinion that the judgment of the trial court should 
be affirmed, and it is so ordered. 


Affirmed. 


RAPTIS et al. v. UNITED STATES FIDELITY & GUARANTY CO. 
No. 6797. 
Supreme Court of Appeals of West Virginia. Oct. 21, 1930. 
Rehearing Denied Dec. 5, 1930. 
156 Southeastern Reporter 53. 
1. INSURANCE. 

Liability insurer could not escape liability on ground automobile was operated 
by person under sixteen without establishing relation of principal and agent 
between assured and operator. 

Syllabus by the Court. 

An insurer in an indemnity contract insuring against liability for loss 
and/or expenses, arising or resulting from claims upon assured for dam- 
ages in consequence of an accident by reason of ownership, maintenance, 
or use of a certain delivery truck, cannot escape liability under a condition 
contained therein to the effect that it shall not be liable if such acci- 
dent occurs while the truck is being operated by any person under the 





Auto. ] Raptis v. U. S. Fidelity & Guaranty Co. 1331 


age of sixteen years, except it establish the relation of principal and 
agent as between the assured and the party, under the age of sixteen 
years, who is claimed to have been operating the truck, within the mean- 
ing of said provision, at the time of the accident. 
(For other cases, see Insurance, Dec. Dig. § 435.) 
2. INSURANCE. 
If assured effects settlement for automobile accident mitigating loss, 
cannot recover from insurer amount of original liability. 
Syllabus by the Court. 

By the indemnity contract, the insurer agreed to reimburse the as- 
sured for loss actually sustained. If assured effects a settlement whereby 
his loss is mitigated, he is bound thereby, and cannot recover from 
the insurer an amount equal to the original liability. 


(For other cases, see Insurance, Dec. Dig. § 514.) 
Error to Circuit Court, McDowell County. 


Action by Andy Raptis and others, partners, against the United States 


Fidelity & Guaranty Company. To review an adverse judgment, defendant brings 
error. 


Modified and affirmed. 

Crockett & Tucker, of Welch, for plaintiff in error. 
Ira J. Partlow, of Welch, for defendants in error. 
Woops, J. 


This is an action against the United States Fidelity & Guaranty Company on 
an indemnity contract to recover damages incurred by the Welch Meat Market 
in the operation of its truck. The case was tried by the court in lieu of a jury. 

[1] Under the policy, the insurer had agreed to insure -assured against lia- 
bility for loss and/or expenses, arising or resulting from claims upon the as- 
sured for damages in consequence of an accident by reason of ownership, main- 
tenance, or use of a certain delivery truck; also to defend assured against suits 
for damages, even though groundless, brought on account of such accidents. 
The insurer denied liability under a provision to the effect that it should not 
be liable for damage by truck “while being operated by any person * * * 
under the age of sixteen years.” Error is prosecuted by the insurer to a judg- 
ment against it in the amount of $2,432.50, which represented $2,000 damages, 
together with interest thereon and costs, assessed against, and $300 attorney fees 
paid by, assured in another action wherein assured was defendant. 


According to the agreed statement of facts, Farris had been hired by the 
Welch Meat Market, a partnership, to operate a delivery truck in the city of 
Welch. Later a boy under age of sixteen years, by the name of McLain, was 
employed by Raptis, one of the partners, for the specific purpose of assisting 
Farris in the delivery of groceries from the truck. On the day of the acci- 
dent, Farris stopped on his right side of one of the streets in Welch, and a 
moment later an express truck stopped on the other side, directly opposite, and 
was left unattended. Farris told the McLain boy, who had already alighted, that 
he (Farris) would make the delivery at that place and for him to stay at the 
truck; that he (Farris) would be gone “quite a while.” Automobiles could and 
did pass between the two trucks, but there was not sufficient interval to permit 
the passage of the Pocahontas Transportation Company’s bus, and motor ve- 
hicles of like width. The driver of said bus attempted to pass, and a portion 
of the bus came into contact with the left rear fender of the grocery truck, and 
perhaps in contact with a fender of the express truck. Seeing that it was im- 
possible to get through, the driver of the bus brought it to a full stop and 
blew his horn as a signal to the boy (then in the seat of the grocery truck) 
to drive the truck forward so as to enable the bus to pass. The boy did not 
move the truck, or attempt to move it, when the horn of the bus was sounded 
the first time. The driver sounded the horn a second time as a signal to the 
boy to move the truck forward, and, after this second signal was given, the boy 
did drive forward, and, in so doing, lost control of the truck and ran it against 
and injured one Womack, who was at the time walking on the sidewalk. Womack 
recovered a judgment of $2,000 against the Welch Meat Market. The insurer 
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refused to defend that action, and now denies liability, on the ground that 
McLain’s action in moving the truck released it from all liability in the premises. 

The first question with which we are confronted ‘is, was the car being 
operated in such a manner as to relieve the insurer from liability? Liability is 
denied in this court on the theory that the McLain boy was the agent of .the 
Welch Meat Market, citing Walker Dry Goods Co. v. Bonding & Insurance 
Co., 99 W. Va. 122, 110 S. E. 553. There is nothing in this record to indicate 
that the lower court sustained the judgment in the Womack Case on any such 
theory. As already shown, McLain was hired by the Welch Meat Market (not 
by Farris) for the specific purpose of delivering groceries from the truck. In 
attempting to move the truck, he was not acting within the scope of his em- 
ployment. He had no more authority to operate it for the meat market than some 
third person, He was not an agent. Brightwell v. Simpson, 106 W. Va. 471, 146 
sas aos 

In AXtna Casualty & Surety Co. v. Etoch, 174 Ark. 409, 295, S. W. 376, 777, 
a case almost identical with the one under consideration, it was held that the 
insurer was liable under a policy covering a truck, though the policy denied lia- 
bility if the truck was driven by a person under the age of sixteen years, and 
the truck was driven at the time of the accident by an eleven year old boy, 
left in charge but not authorized to drive the truck while the driver was in a 
building. In that case the court proceeded on the theory that, inasmuch as the 
boy had no authority from the driver or his employer to move the truck, “the 
owner of the truck is no more liable to the payment of damages caused by its 
unauthorized movement, nor the insurance company any less liable to the pay- 
ment of indemnity therefor, than if the truck had been accidentally started by 
some other car bumping against it and the damage thereby caused; in other 
words, that, within the meaning of the provisions of the policy, the truck, while 
standing at the curb until the driver could discharge the necessary duties inside 
the building, was being operated by him within the meaning of that clause in 
the policy.” 

In the instant case the truck was under the control of Farris, and within the 
meaning of the policy was being operated by him. The moving of the truck, and 
the consequent damage caused thereby, was due to his negligence in leaving it 
for an unwarranted length of time in a place where he knew, or might have 
known, it would likely obstruct traffic. The purpose of the policy, as we view it, 
was, in large part, to indemnify the assured against liability for damage caused 
by negligence or so found on trial. Under the case made, the insurer is liable 
by virtue of the policy to the extent of the assured’s loss. 


[2] The next assignment of error involves the effect of a certain contract 
entered into between the meat market and Womack after judgment had been 
rendered in favor of the latter for $2,000. This contract recites the payment of 
$500 to Womack, together with assignment of all claims against the insurer in 
consideration of agreement on the part of Womack to release the judgment 
rendered in his favor against the assured at such time in the future as such 
suits or actions as may be brought thereunder against said insurer shall have 
been finally ended and determined, “the intention hereof being that the parties 
of the first part (assured) shall not be called upon to pay any further sum 
or sums of money by reason of the said judgment.” It was also expressly agreed 
that Womack would endeavor to recover attorney fees for the assured. 


It is the contention of the insurer that, by reason of the foregoing settle- 
ment contract, the actual loss of assured was not $2,432.50, as set out in the 
judgment, but only $840.80, which amount represents the $500 paid to Womack, 
plus $40.80 costs recovered against, and a $300 attorney fee expended by, assured 
in the Womack Case. As we view the contract, Womack has actually relieved 
the meat market from further liability under his judgment. The indemnity con- 
tract, under which the assured is now proceeding, simply indemnifies it against 
loss. Kinnan v. Charles B. Hurst Co., 317 Ill. 251, 148 N. E. 12; Cushman v. 
Carbondale Fuel Co., 122 Iowa, 656, 98 N. W. 509: Stenbom v. Brown-Corliss 
Co., 137 Wis. 564, 119 N. W. 308, 20 L. R. A. (N. S.) 956. ‘Womack had no 
rights thereunder. 

We. therefore modify the judgment of the circuit court by reducing the 
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same to $840.80, with interest from April 8, 1930, the date thereof, and, as so 


modified, said judgment is affirmed with costs in this court to the meat market. 
Modified and affirmed. 


HILKER v. WESTERN AUTOMOBILE INS. CO. OF FT. SCOTT, KAN. 
Supreme Court of Wisconsin. March 10, 1931. 
235 Northwestern Reporter 413. 
1. INSURANCE. 


Automobile liability insurer having absolute control may exercise owl 
judgment whether to settle or contest claim. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

2. INSURANCE. 

Decision by automobile liability insurer, having absolute control, not 
settle claim should be good faith decision. ; 

Because policy prohibits insured from settling or negotiating for 
settlement, or interfering in any manner except on request of insurer, 
insurer’s exercise of right should be accompanied by considerations of 
good faith. Decision not to settle should be honest decision, the result 
of weighing of probabilities in fair and honest way. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

3. INSURANCE. 

If automobile liability insurer having absolute control in good faith decides 
its interest will be better promoted by contesting than by settling claim, insured 
must abide by consequences. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

4. INSURANCE. 

Decision of automobile liability insurer, having absolute control, not to 
settle claim, must be “honest and intelligent,” based upon knowledge of facts 
and nature and extent of injuries so far as reasonably ascertainable. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

5. INSURANCE. 

Automobile liability insurer having absolute control must make diligent ef- 
fort to ascertain facts. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

6. INSURANCE. 

Automobile liability insurer having absolute control must, in deciding whether 
to settle, exercise care and diligence of ordinarily prudent person in investiga- 
tion and adjustment of claim. 

This does not mean that, in order to characterize its judgment as 
one of “good faith” it is necessary that insurer should absolutely ex- 
haust all sources of information, but that it should exercise “reason- 
able diligence” in this behalf, which means such diligence as great ma- 
jority of persons use in same or similar circumstances; that is, “ordin- 
ary care.” 

(For other cases, see Insurance, Dec. Dig. § 514.) 

7. INSURANCE. 

Automobile liability insurer having absolute control must, when after in- 
vestigation facing probability of judgment exceeding indemnity, apprise insured 
thereof. 

Because contract takes away from insured rights to investigate or 
negotiate for settlement or defend claim, unless requested by insurer, 
and transfers rights to insurer, latter owes to insured implied duty so 
to exercise rights as to discover possible extent of liability and to com- 
municate such fact to insured, to end that he may take such steps as 
may be open to him for own protection. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from Circuit Court, Racine County. 
On rehearing—[By Editorial Staff.] 
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Mandate confirmed. ; 

For former opinon, see 231 N. W. 257. 

Hoyt, Bender, Trump, McIntyre & Hoyt, of Milwaukee (Eugene L. Mc- 
Intyre, of Milwaukee, of counsel), for appellant. 

Simmons, Walker, Wratten & Sporer, of Racine, for respondent. 


Owen, J. 


Upon a motion made for a rehearing in this case, it was feelingly con- 
tended that the opinion, 231 N. W. 257, 261, filed herein produced confusion 
with reference to the character of the duty which an indemnity insurance com- 
pany owed to its insured in the matter of making a settlement. It was pointed 
out that there were two lines of authority, one ‘of which holds that the in- 
demnity company is liable for negligent conduct, while the other holds that it 
is liable only when its conduct or lack of conduct ‘amounts to bad faith, It 
was contended that, while the case of Wisconsin Zinc Co. v. Fidelity & Deposit 
Co., 162 Wis. 39, 155 N. W. 1081, Ann. Cas. 1918C, 399, held that the company 
was liable only for bad faith, the opinion filed herein overrules that part of 
the Wisconsin Zinc Co. Case which negatives the relation of principal and 
agent between the insurer and the insured, and that the language used in the 
opinion herein substitutes as a standard for the conduct of the insurance com- 
pany that of ordinary care instead of good faith, as indicated by the following 
excerpt: “But the good-faith performance of the obligation, which the insur- 
ance company assumed when it took to itself the complete and exclusive control 
of all matters that determined the liability of the insured, requires that it be 
held to that degree of care and diligence which a man of ordinary care and 
prudence would exercise in the management of his own business, were he in- 
vestigating and adjusting such claims.” 

In view of the suggestion that the opinion filed herein threw doubt upon the 
question considered, we were prompted to grant a rehearing. Upon the rehear- 
ing we were favored by very able and comprehensive briefs and arguments. The 
subject has received our earnest reconsideration, and it is to be hoped that what 
is here said will be characterized by a degree of clarity that will enable the 
views of this court, upon a question which seems to be in more or less tauto- 
logical confusion, to be understood. We use the term tautological confusion be- 
catise our consideration of the authorities leads us to believe that what con- 
fusion there is on the part of courts is purely tautological, and springs from a 
none too critical use of terms. Terms which are not strictly convertible or 
synonymous have been used by different courts to indicate the same thing. Negli- 
gence has been used by some courts to mean the same thing that other courts 
have designated as bad faith. Bad faith, especially, is a term of variable signi- 
ficance and rather broad application. Generally speaking, good faith means being 
faithful to one’s duty or obligation; bad faith means being recreant thereto. 
In order to understand what is meant by bad faith, a comprehension of one’s 
duty is generally necessary, and we have concluded that we can best indicate 
the circumstance under which the insurer may become liable to the insured by 
failure to settle by giving with some particularity our conception of the duty 
which the written contract of insurance imposes upon the carrier. } 


In express terms the contract imposes no duty at all abreach of which makes 
the insurer liable to the insured for a failure to settle or compromise a claim. 
However, all courts are agreed that the insurer does owe to the insured some 
duty in this respect. This duty is implied as a correlative duty growing out of 
certain rights and privileges which the contract confers upon the insurer. By 
the terms of this contract the absolute control of the defense of such actions 
is turned over to the insurer, and the insured is excluded from any interference 
in any negotiations for settlement or legal procedure. It is generally understood 
that these are rights and privileges which it is necessary for the insurer to 
have in order to justify or enable it to assume the obligations which it does 
in the contract of insurance. So long as the recovery does not exceed the limits 
of the insurance, the question of whether the claim be compromised or settled, 
or the manner in which it shall be defended, is a matter of no concern to the 
insured. However, where an injury occurs for which a recovery may be had in 
a sum exceeding the amount of the insurance, the interest of the insured becomes 
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one of concern to him. At this point a duty on the part of the insurer to the 
insured arises. It arises because the insured has bartered to the insurance com- 
pany all of the rights possessed by him to enable him to discover the extent 
of the injury and to protect himself as best he can from the consequences of 
the injury. He has contracted with the insurer that it shall have the exclusive 
right to settle or compromise the claim, to conduct the defense, and that he 
will not interfere except at his own cost and expense. It is quite apparent that 
this right was given to the insurance company to induce it to enter into the 
contract of insurance, and that it is a necessary right to be possessed by it 
if it is to write the insurance upon the terms stipulated. It is a right to be 
exercised by the insurer in its own interest. 

[1-4] It is the right of the insurer to exercise its own judgment upon the 
question of whether the claim should be settled or contested. But because it 
has taken over this duty, and because the contract prohibits the insured from 
settling, or negotiating for a settlement, or interfering in any manner except 
upon the request of the insurer, such as assisting in the securing of witnesses, 
etc., its exercise of this right should be accompanied by considerations of good 
faith. Its decision not to settle should be an honest decision. It should be the 
result of the weighing of probabilities in a fair and honest way. If upon such 
consideration it decides that its interest will be better promoted by contesting 
than by settling the claim, the insured must abide by whatever consequences 
flow from that decision. He has so agreed. But, as already stated, such decision 
should be an honest and intelligent one. It must be honest and intelligent if it 
be a good-faith conclusion. In order that it be honest and intelligent it must be 
based upon a knowledge of the facts and circumstances upon which liability 
is predicated, and upon a knowledge of the nature and extent of the injuries 
so far as they reasonably can be ascertained. 


[5, 6] This requires the insurance company to make a diligent effort to as- 
certain the facts upon which only an intelligent and good-faith judgment may 
be predicated. If it exhausts the sources of information open to it to ascer- 
tain the facts, it has done all that is possible to secure the knowledge upon 
which a good-faith judgment may be exercised. But we do not go so far as to 
say that, in order to characterize its judgment as one of good faith, it is neces- 
sary that it should absolutely exhaust all sources of information. We go only 
so far as to say that it should exercise reasonable diligence in this behalf, 
which means such diligence as the great majority of persons use in the same 
or similar circumstances. This is ordinary care. So it seems to us that the state- 
ment in the opinion, which is criticised, to the effect that a good-faith decision 
on the part of the insurance company upon the question of settlement must be 
preceded by the exercise of that degree of care and diligence which a man of 
ordinary care and prudence would exercise in the investigation and adjustment of 
claims, states the duty devolving upon the insurer, just as we declare it to be. 


[7] In addition to this a further duty plainly devolves on the insurer. After 
it has made an investigation of the accident and the injury, and faces the 
probability that a recovery will exceed the indemnity, it plainly becomes the 
duty of the insurer to indicate. such fact to the insured, to the end that he may 
take such steps as may be open to him for his own protection. What his rights 
in this respect are, we do not find it necessary now to decide, for reasons which 
will hereinafter appear. The company owes this duty to the insured because 
it had taken over all of the rights which formerly belonged to the insured, 
which could be exercised by him to place him in possession of the facts sug- 
gesting the possibility or probability of a recovery beyond the limit of the in- 
demnity. Because the contract takes away these rights from the insured and 
transfers them to the insurer, the insurer owes to the insured the implied duty 
to so exercise them as to discover the possible extent of the liability and to 
communicate such fact to the insured. 


[8] It matters not whether we call the relation between the parties that of 
principal and agent, as some of the cases do, or whether we call the insurer a 
trustee, as is suggested by respondent's counsel. The nature of the duty devolv- 
ing upon the insurer by reasonable implication from the express terms of the 
contract is as above indicated. We are not so much concerned with the legal 
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definition of the relation between the parties which this contract creates as we 
are with the duties which it imposes. It was not the purpose of the contract 
to create any particular relations between the parties. It was the purpose of 
the contract to create duties and responsibilities. Some of them are expressly 
stated. Those not stated arise by reasonable implication. In all controversies 
between the parties to the contract, the question is, What are the duties and 
responsibilities imposed by the contract? Those should not be determined by 
declaring the legal relation which the contract creates between the parties, as 
that plainly was not in the minds of the contracting parties. They contracted 
with reference to duties and liabilities, and those should be ascertained from a 
consideration of the contract itself. 

Further criticism is made of the opinion because it does not discuss the 
right of the -plaintiff to settle his excess liability without the company’s con- 
sent. The plaintiff knew nothing about his liability except as he learned it from 
the insurer, to whom ‘the plaintiff and his family made full disclosure of what 
they knew about the accident, or at least their version of it. He had the as- 
surance of the insurer that it would take care of the matter and that he need 
give no attention to it. He knew nothing about the possibilities of a recovery 
in excess of the indemnity. He ‘knew nothing about the extent of the injuries. 
He was warned to keep hands off. In fact he was advised to keep out of the 
state of Illinois. Under such circumstances there was no occasion for the in- 
sured to attempt to make settlement even though he had the right to do so. 
Nothing was brought to his attention to suggestion even the possibility of a re- 
covery beyond the limit of the indemnity. Whether had he known of the situa- 
tion he would have had the right to negotiate for a settlement of the excess 
liability is a question not before us, and which we do not see fit to consider. 

We can see no room to quibble upon the proposition that the insurer made 
an inadequate, a careless, if not shiftless, investigation of the facts with refer- 
ence to the accident and injury, that it never at any time was in position to 
exercise a sound or good-faith judgment, and that in none of these respects 
did it meet the duty which it owed to the plaintiff. As a result of its derelic- 
tion in these respects, it never in good faith determined for itself whether the 
claim should be compromised or settled, nor did it place the insured in posses- 
sion of facts suggesting liability on his part which would enable him to take 
any steps to protect himself. As a result of ‘our consideration, we entertain no 
doubt that the mandate in this case is correct, and it is now confirmed. 
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CASUALTY 


CENTRAL SURETY & INS. CO. v. DAVIDSON. No. 285. 
Circuit Court of Appeals, Tenth Circuit. Jan. 5, 1931. 
46 Federal Reporter (2d) 774. 
4. INSURANCE. 


Testimony with respect to threat by robbers warranted court in finding that 
insured was excused from giving notice of robbery to peace officers at first op- 
portunity. 

Although policy insuring against loss through robbery contained pro- 
vision requiring immediate notice of robbery to peace officers, testimony 
of insured was to effect that he did not give notice to police officers at 
nearest town because of threat made by robbers warning him that they 
had a partner in such town who would get him if he stopped there. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

6. INSURANCE. 

Evidence as to value of stolen rings held insufficient to warrant recovery on 
insurance policy. 

The only evidence as to value of rings was an appraisal at time in- 
surance policy was issued, but it was not shown whether appraisal was 
made by agent of insurance company, and appraisement made at time of 
issuance of policy would not relate to value of jewelry at time of robbery. 
(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from the District Court of the United States for the District of New 
Mexico. 

Action by Henry Hawes Davidson against the Central Surety & Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded for a new trial. 

J. D. Atwood, of Roswell, N. M. (H. C. Buchly, of Roswell, N. M., of coun- 
sel), for appellant. 

C. J. Neis and J. D. Mell, both of Roswell, N. M., for appellee. 

Before Phillips and McDermott, Circuit Judges, and Pollock, District Judge. 

Potiock, District Judge. 

The plaintiff, Henry Hawes Davidson, brought this action against the Cen- 
tral Surety & Insurance Company on account of the alleged loss through rob- 
bery of two diamond rings alleged to be of a value of $52,000 and $47.50 in money, 

The petition alleged the insurance contract and that plaintiff suffered a 
loss of such diamond rings and such money through robbery of his person near 
Canyon, Tex., on July 18, 1928. 

The amended answer denied the robbery, and denied the ownership of the 
smaller of the two diamond rings, and denied the allegations of value. It also 
set up as an affirmative defense the alleged failure of plaintiff to give immedi- 
ate notice of the robbery to a proper peace officer, as required by the terms 
of the policy. 

The cause came on for hearing before the court without a jury on December 
17, 1929. Thereafter, and on December 28, 1929, counsel entered into and filed 
in the cause a written stipulation waiving trial by jury. This stipulation, in part, 
reads as follows: “Dated this 28th day of December, 1929, as of December 17, 
1929.” 

The trial commenced at 9 o’clock a. m., and ended at noon on December 
17th, and resulted in a judgment for the plaintiff, and the insurance company 
appeals. 

[1] Appellee has moved to dismiss this appeal on the ground there was no 
waiver of a jury in writing filed before the trial of the case; therefore there is 
nothing for review. It is true, there was, as shown by the record, no waiver of 
trial by jury actually filed at the time of the trial. But clearly there must have 
been an agreement between counsel at the time of the trial, a jury to try the 
case had been waived and counsel had simply neglected to prepare and file the 
same of record. If not so, why, after the trial, should counsel for plaintiff have 
signed such a waiver and stipulated it should be filed and effective as of the day 
of the trial? After this was done, it would be manifestly unjust to treat the 
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act as entirely meaningless. Such action would not tend to promote the do- 
ing of justice in our courts. Situations somewhat akin to that which we have 
here are ruled in Dundee Mortgage Co. v. Hughes, 124 U. S. 157, 8 S. Ct. 377, 
31 L. Ed. 357, and in Flanders v. Tweed, 9 Wall. 425, 19 L. Ed. 678. We are of 
the opinion the motion to dismis this appeal on this ground should be, and is, 
denied. 

The assignments of error necessary to a decision of the appeal are these: 
(1) That defendant did not have a reasonable time to present its defense; (2) 
the court erred in refusing to admit a statement in writing made by plaintiff, 
stating how and where the robbery occurred, to which a diagram, prepared by 
the plaintiff showing the location of the scene of the robbery, was attached; 
(3) that the court most arbitrarily limited the cross-examination of the plaintiff ; 
(4) that there was no evidence as to the value of the jewels charged to have 
been stolen; (5) that it was not shown that the notice to the company and to 
the police authorities required by the terms of the policy was given, and that 
no proof of the value of the diamonds claimed to have been lost was offered 
by the plaintiff. 

During the course of the cross-examination of the plaintiff the following took 
place: 

“The Court: You are taking up too much time with this case. Get down to 
something that has to do with the case. Only one issue in this case; that is, 
whether or not he was held up. These details have nothing to do with it. 

“Mr. Atwood: As we understand the case, there are two or three issues, 
whether he was held up, the value of the diamonds, and whether he had the 
diamonds. 

“The Court: To witness. Get off the stand. 

“Mr. Mell: I would like to ask him some questions. 

“The Court: Court in recess for five minutes. 

“Court in session. 

“Mr. Atwood: The defendant excepts to the ruling of the court in dismissing 
the witness without permitting further cross examination, and the defendant 
now asks leave to offer in evidence the affidavit of the witness, the plaintiff, 
Henry Hawes Davidson, to contradict the various answers which he has made, 
both on direct and on cross-examination and with leave to cross-examine the 
witness further in connection with such affidavit. The defendant also offers to 
prove, by this witness, that about two weeks prior to the alleged hold-up this 
witness placed the small ring involved on the finger of Miss Marvel Gadd, in 
a hotel room, in the town of Amarillo, under such circumstances as would evi- 
dence the intent to make a gift of the ring to such person. 

“Defendant also desires to cross-examine the witness on the ownership or 
acquisition of both diamonds ‘so as to bring out the matter of ownership. 

‘Defendant also desires to cross-examine the witness with reference to the 
size of the small ring, which he has testified to be 1% carat ring, but which he 
claims, in his affidavit, and in the complaint, to be a 24% carat ring, and to 
ascertain which of the two rings referred to was the ring lost, and which was 
involved in the appraisal which has been shown. 


“Mr. Atwood: We are faced with this situation, as the court must recog- 
nize, that one man claims he was alone, and held up. We have denied the hold- 
up. If the hold-up occurred no one else was present, except the robbers, if there 
was robbers. It would naturally involve an extended cross-examination of the 
claimant to ascertain whether or not, so the Court might determine, whether 
or not, the story is true as told. The court could not expect us to come in here 
with witnesses who were present, when no one was there except the alleged 
hold-up men. We must depend upon the weakness of the story told by the plain- 
tiff, in a large part, to prevent recovery in this case. 


“The Court: This Court gives every defendant time to make the proper 
defense, when it comes to the issues in the case. You have taken up an hour 
and a half without getting anything that bears upon this case. If you can im- 
peach this witness by any statements he has made, you have a perfect right 
to do so, if you can show he gave this ring to this woman. This court is not going 
to stand your taking up all this time. You have got to credit me with some 
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intelligence. I am not going to permit it. Go ahead and ask him the question 
you wish to ask. 

“Mr. Atwwod: It is unfortunate I didn’t have witnesses there. 

“The Court: This court is not going to let you take up all this time. If 
you have a defense the court will let you make it. 


“Mr. Atwood : I have made every effort to find some witnesses who might 
have been there. 


“Mr. Davidson recalled to the witness stand. 
“The Court: Go ahead and examine him along the line indicated by the 
court.” 

Prior to the trial, the plaintiff had made a statement in writing to a repre- 
sentative of the insurance company in which he set forth facts concerning the 
acquisition of the diamond rings by him, and stated the location and circumstances 
of the robbery and what he did with reference to notifying the peace officers 
following the robbery. Also he furnished to the representative of the insurance 
company a plat showing the relative location of the roads, nearby houses, and 
the place where the robbery occurred. Counsel for the insurance company had 
the plaintiff identify this statement and the plat, and offered it in evidence 
both to impeach the testimony of the plaintiff and as substantive evidence. The 
court ruled this evidence out on its own motion on the ground no proper founda- 
tion had been laid therefor. The only testimony relative to the value of the 
rings was that plaintiff had paid $1,100 for the smaller ring and brooch and 
an appraisal of the two rings made by IL. B. Boellner, a jeweler of Roswell, 
N. M., fixing the value of the smaller ring at $1,200 and the larger ring at #4,- 
500. Miss Goldye Shrader, a witness for the plaintiff, testified that she was the 
local agent of the insurance company at Roswell, N. M., and issued the policy 
on which the action was predicated; that before issuing the policy the com- 
pany requested an appraisment of certain jewelry to be covered by the policy; 
that this appraisement was made in writing by the Boellner Jewelry Company 
of Roswell, N. M., and furnished to the insurance company. The evidence is 
not clear as to whether the jewelry company made the appraisement as the 
agent of the insurance company or the agent of the plaintiff. 

Plaintiff, on his direct examination, testified that, after the robbers had 
taken the rings and the money, one of them told him to get back in his car 
and not to stop until he got to Amarillo, and warned him that they had a part- 
ner in Canyon who would get him if he stopped there. He further testified on 
account of this threat he drove through Canyon and into Amarillo before notify- 
ing the police officers. Plaintiff also identified a plat showing the location of 
the roads and the location of the robbery, including the car of the robbers, 
at the time he was stopped. Plaintiff testified to the correctness of the plat, 
and this plat was introduced in evidence. 

The alleged robbery took place at a curve in the road on the highway lead- 
ing from Roswell to Amarillo, Tex. According to the plat made for the repre- 
sentative of the insurance company, the robbery took place at the northerly 
end of the curve. According to the plat introduced in evidence, the robbery 
took place at the southerly end of the curve. This curve is 678 feet in length. 
There was also a variance between the statements of the affidavit and the oral 
testimony of the witness as to the remarks made during the holdup and as 
to the instructions given by the robbers about plaintiff not stopping until he 
reached Amarillo. In his oral evidence plaintiff testified that he acquired the 
smaller diamond as an outright purchase; in his affidavit he stated that it was 
pawned or “in soak” with him. Plaintiff also made a supplemental statement 
to the representative of the insurance company which was at variance as to 
details of his oral testimony as to what took place at the time of the holdup, 
and also as to the manner in which he acquired the smaller ring. In his state- 
ment plaintiff stated that he got the smaller ring from a man passing through 
Roswell, as security for a loan of $1,000. This second statement was also tend- 
ered in evidence and rejected by the court of its own motion. The fact that 
there was no testimony as to the value of the ring was called to the attention 
of the trial court by counsel for the insurance company. 

[2] The first assignment of error is predicated upon the ruling of the trial 
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court in limiting the cross-examination of the plaintiff, I think this assignment 
is well taken. The court clearly restricted the cross-examination to issues more 
narrow than the real issues in the case, and in my judgment was guilty of abuse 
of discretion. 

[3] As to the assignments of error perdicated upon the ruling of the court 
in rejecting the plat and statement made by the plaintiff to the representa- 
tive of the insurance company, as Davidson was both a witness and party plain- 
tiff in the case, it was not necessary to lay the usual foundation for the im- 
peachment of a witness as a predicate for the admission of this statement and 
the plat. See Order of United Commercial Travelers of America y. Anita Greer, 
Jr., 43 F.(2d) 499, decided Sept. 4, 1930 (C. C. A. Tenth Circuit). 

The other assignments of error except the fifth are covered by what is 
said in the discussion concerning the first assignment of error. 

The remaining assignment of error is predicated upon the proposition that 
the evidence shows that the plaintiff did not give immediate notice of the rob-" 
bery to a peace officer. The provision of the policy with respect to this notice 
reads as follows: 

“(2) Notice of loss. The assured shall give immediate notice to the police 
authorities having jurisdiction of any loss or damage covered hereunder, or 
any attempt to effect such loss or damage. Such notice to the police to be 
given in any event within five days of knowledge thereof by the assured or 
his agent.” 

[4] Plaintiff testified that he did not give notice to peace officers at Canyon 
because of the threats made by robbers. I think this evidence warranted the 
court in finding that the plaintiff was excused from giving notice to the peace 
officers at Canyon. Plaintiff notified the peace officers at Amarillo within 
about an hour after the robbery occurred. One of such peace officers was a 
deputy sheriff for the county in which such robbery occurred. 

[5] Furthermore, counsel for the plaintiff did not, by motion for a direct- 
ed verdict, request for a declaration of law or in any other manner call this 
point to the attention of the trial court and request a ruling thereon. In the 
absence of such a ruling, the case having been tried to the court without a 
jury, the question is not open to review here. 

[6] The final assignment of error is predicated upon the failure of plaintiff 
to establish the value of the diamond rings. Unless the appraisal was made 
by an agent of the insurance company, it clearly did not constitute substantive 
evidence of value. If the appraisal made by the jeweler be taken as true, yet 
this appraisement was made when the policy was written, and did not relate 
to the value of the jewelry at the time of the robbery, and the policy indemnifies 
against the loss at the time the robbery occurred. This deficiency in the proof 
was called to the attention of the trial court in rather an informal manner, 
but, in view of the conduct of the trial and the abrupt way in which the court 
closed the case, I am inclined to think this was sufficient, and the ruling was 
erroneous. 

For the reasons above indicated, the judgment should be reversed, and the 
case remanded to the trial court for a new trial. 

It is so ordered. 


ZETNA CASUALTY & SURETY CO. v. SENGEL et al. No. 145. 
Supreme Court of Arkansas. Feb. 9, 1931. 
35 Southwestern Reporter (2d) 67. 


1. INSURANCE. 
Clauses of insurance policy must be read together. 
(For other cases, seen Insurance, Dec. Dig. § 146[1].) 
2. INSURANCE. 


Where insurance policy is susceptible to two interpretations, that most 
favorable to insured must be adopted. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE. 
Where door of inner compartment of safe was entered by violence, al- 
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though outer door was opened by manipulation of combination lock, insurer 
was liable under terms of burglary policy. s 
The policy covered property in the safe in question inside or outside 

of any chest, against abstractions made after entry into safe had been ef- 

fected by force used on the exterior of safe, of which there was some vis- 

ible evidence. Policy further provided that insurer would be exempt from 

liability “for loss of property from within any safe containing a chest 

unless both the safe and chest have been entered in the manner specified” 

in the previous sentence. Under terms of the policy, all that was necessary 

to bring loss within terms of policy is that force be exercised on either 

door. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Kirby, J., dissenting. 

Appeal from Circuit Court, Union County; W, A. Speer, Judge. 

Action by B. E. Sengel and others against the A‘tna Casualty & Surety 
Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Powell, Smead & Knox, of El Dorado, for appellant. 

Mahony, Yocum & Saye, of El Dorado, for appellees 

Butter, J. 


The appellant company insured the appellee against loss by burglary of 
property in appellee’s safe in its place of business. While the policy was in 
force, burglars entered appellee’s place of business, and feloniously abstracted 
from said safe a sum of money. The appellant denied liability under the terms 
of its policy, and this suit was then instituted and the case submitted to the 
trial court on the policy of insurance and an agreed statement of facts. 

The facts necessary for understanding of the issues and such as are 
relevant to the question presented are as follows: The safe insured was not 
a burglar proof safe and was not so stated in the policy, but was a fireproof 
safe. It had two doors—the outer door was provided with a combination lock, 
and immediately inside the outer door was a small compartment or chest closed 
by a door of thin steel and provided with a lock which was manipulated by a 
key. This inner chest was used as a receptacle for the cash on hand. At the 
close of the day’s business, both the door to the small insided chest and the 
outer door were closed and securely fastened. During the night, burglars 
entered the appellee’s place of business, and secured entrance into the safe 
through the outer door by manipulating the combination thereof so that it 
was opened without force or violence. Entrance was gained to the inner com- 
partment by use of force upon the inner door by some tool directly upon the 
exterior of same, of which there were visible marks upon the exterior of such 
inner door, and the cash within the chest was abstracted. 

Under insuring clause No. 1 of the policy, the appellee was indemnified for 
loss by burglary of property designated in condition R within the safe, inside 
or outside of any chest, caused by the abstraction of such property while the 
safe was closed and locked “after entry into such safe or vault has been effect- 
ed by force and violence by the use of tools, explosives, electricity, gas, or 
other chemicals directly upon the exterior thereof, of which force and violence 
there shall be visible marks.” The property designated in condition R, subdivi- 
sion (a) thereof, was money and securities “in safe No. 1 inside or outside of 
any chest.” By condition B the appellant provided that it should not be liable 
in paragraph No. 7 “for loss of property from within any safe containing a 
chest unless both the safe and chest have been entered in the manner specified 
in insuring clause No. 1, unless insurance is specifically provided in sub-divi- 
sion (a) or (c) of Condition R, and by paragraph #9 of said Condition B for 
any loss effected by opening any safe or vault insured hereunder by the use 
of any key or by the manipulation of any lock.” 

The question for our determination is, Did the entry by violence of the 
door of the inner chest render the appellant company liable under the terms 
of its policy, although the outer door was opened without the application of 
any force, but by the manipulation of the combination lock? 
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In numerous cases under provisions insuring against the felonious abstraction 
of property from safes where the entry into them was effected by the extraneous 
forcible use of tools or explosives, it is held that such policies cover loss where 
entry was made into the inner chambers by such means, even though the outer safe 
was not so entered. These cases are collected in the note in volume 41 A. L. R. at 
page 857, and to the same effect is the holding in a case decided by the Supreme Court 
of Utah, January 5, 1929, Schubach v. American Surety Co., etc., 273.P. 974, 976. 
But in the case of Blank v. National Surety Co. 181 Iowa, 648, 165 N. W. 46 
L. R. A. 1918B, 562, a contrary rule was announced. In that case it was held 
that the loss was not covered where the burglary was effected by working the 
combination of the outer door and breaking into the inner door. 

We have examined the various cases noted in 41 A. L. R. supra, and those 
cited in 181 Iowa, supra, to support the rule there announced, and can find no 
essential. dissimilarity in the insurance clauses in the policies considered in 
those cases. The arrangement and verbiage in some are different from those 
in others, but, in our opinion, the clauses taken as a whole and giving ta them 
a common sense interpretation have essentially the same meaning: To protect 
the insured from loss from a forcible felonious entry, where marks of such 
are visible upon any of the doors through which entry from the outside was 
necessary to reach the property insured. 


In Blank v. National Surety Co., supra, the court cites in support of the 
conclusion there reached the case of First National Bank v. Maryland Casualty 
Co., 162 Cal. 61, 121 P. 321, Ann. Cas. 1913C, 1170; Maryland Casualty Co. v. 
Ballard County Bank, 134 Ky. 354, 120 S. W. 301; and Brill v. Metropolitan 
Surety Co. (Sup.) 113 N. Y. S. 476. These cases do not support the broad 
statement of the Iowa court. In the case of First National Bank v. Maryland 
Casualty Co., supra, there was a burglar proof chest inside the outer safe, and 
the policy provided that force must be used against both. The proof was that 
tools were used only upon one while the combination lock was worked on the 
other. Maryland Casualty Co. v. Ballard County Bank, supra, was a case where 
an officer of the bank was held up by burglars and forced to open the vault, 
and the safe within the vault was opened by working the combination lock. 
The court held that the force used upon the officer to compel him to open the 
safe was not the force contemplated by the policy. The point decided in the 
case of Brill v. Metropolitan Surety Co., supra, was that the evidence failed 
to show “visible” marks of force, but that the reasonable inference was that 
the outer door was opened by the working of the combination and the inner 
door by a key. 


Typical of those cases holding that liability is established where entrance 
is made by force upon the inner door, although the outer door was not forcibly 
entered, is the case of Moskovitz v. Travelers’ Indemnity Co., decided by the 
Supreme Court of Minnesota and reported in 144 Minn. 98, 174 N. W. 616. The 
insurance was against loss by “entry into such safe or vault by actual force and 
violence of which force and violence there shall be visible marks made upon 
such safe or vault by tools,” et cetera. By another clause in the policy lia- 
bility was excluded, though there was an entry and burglary, “unless all vault, safe 
and chest doors are properly closed, and locked by a combination or time lock 
at the time of the loss or damage; nor if effected by opening the door of any 
vault, safe or chest by the use of a key or by the manipulation of any lock.” 
The plaintiff sustained a loss by burglary from his safe. There was no actual 
force used in effecting an entry through the outer door, but the court held that 
‘liability arises when there is an entry by actual force through the inner door 
by tools, of which visible marks are left, though entrance through the outer 
door is effected by a manipulation of the lock and no marks of force are upon 
it.” 

One of the latest cases is that of Schubach v. American Surety Co., supra. 
The safe in that case had an outside door and an inner door, referred to as a 
fireproof door, and in the interior of the safe was a small chest. This chest 
was made of steel, and had a single door which closed with a spring lock which 
was operated by the use of a key, the two exteriors doors being opened by 
the manipulation of combination locks with which they were fastened. No: 
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force was used upon the outer doors which in any way enabled the burglars 
to gain admission to the safe. The question was whether the door of the chest 
was opened by force, and the court held that a reasonable construction of the 
terms of the policy was that, if such was the case, the indemnity should ex- 
tend to and protect the insured against loss resulting from forcibly gaining en- 
trance into the inner chest. The language of the insurance clause of the policy 
was, “for all loss by burglary occasioned by the abstraction of any of such 
property from the interior of any safe or vault described in the Schedule * * * 
by any person or persons making felonious entry into such safe or vault by actual 
force and violence of which force and violence there shall be visible marks made 
upon such safe or vault by tools,” etc. 

In the case at bar the appellant relies upon the case of Blank v. National 
Surety Co., supra, and the case of Frankel v. Massachusetts Bonding & Ins. 
Co., decided by the Kansas City Court of Appeals and reported in 177 S. W. 
775; the latter case being cited as a case directly in point. In that case entry 
was made through the outer doors without the use of force. Within the safe 
was a receptacle closed by a small iron or steel door which was found to have 
been broken open, and visible marks appeared of the force exerted. The in- 
suring clause of the policy under which liability was asserted is not quoted, but 
the statement is made that the burglarious entry insured against was “by the 
use of tools or explosives applied directly to the outside thereof,” the court 
holding that this was a limitation of liability for a loss occasioned by burglary 
committed by making an entry into the safe by the use of tools or explosives 
applied directly to the outside of the safe, and excluded liability where the out- 
side door was opened by the manipulation of a combination and the inner door 
closing the cash box was opened by force. 


In none of the cases to which we have been referred was the insuring clause 
construed in connection with any subsequent explanatory or limiting paragraph; 
but in the instant case there is a subsequent paragraph which explains and limits 
the liability under the insuring clause. It is argued that the words “exterior 
thereof” in the insuring clause under review means that the force must have 
been exerted solely against the outside door, but these words must be considered 
in conection with the provisions of condition R and of the description of the 
safe contained in the policy. From these it is apparent that defendant was 
fully apprized of the nature of the safe, the uses for which it was intended, 
and where the property insured would be deposited. It knew of the inner 
chest, and it is fairly inferable that the defendant had knowledge that valuables 
would be placed therein. The contract was to protect the plaintiff against 
burglary accomplished by force and violence, and by the seventh paragraph of 
condition B, which must be considered in connection with the insuring clause, 
the insurer exempts itself from the liability “for loss of property from within 
any safe containing a chest unless both the safe and chest have been entered 
in the manner specified in insuring clause 1, unless insurance is specifically pro- 
vided in subdivision (2) of Condition R.” 


Insurance is specifically provided in that subdivision, and when, therefore, 
the property insured is in the safe, “inside or outside of the chest,” it is not 
necessary that both be entered by force by the use of tools directly upon the 
exterior thereof, and, if not both, then which? The policy does not say that 
it must be the outside door or that it must be the inner door. Hence it is ob- 
vious that all that would be necessary to bring the loss within the terms of 
the policy is that the force be exercised upon either door. This construction, 
we think, is warranted by the plain provisions of the policy. But, if doubtful, 
is must be construed in favor of the insured and in aid of his right to recover. 

[1-3] The rule is familiar that the clauses of an insurance policy must be 
read together, and, whatever may be the construction of a particular clause 
standing alone, it must be read in connection with subsequent clauses which limit 
or extend the insurer‘s liability, and, where the policy is susceptible of two dif- 
ferent interpretations, that most favorable to the insured must be adopted. Ap- 
plying these rules to the construction of the insuring clause here in question, 
as explained in subsequent paragraphs of the policy, we hold that the entry 
by force of the inner door is sufficient under the policy to affix liability, although 
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the outer door was opened without the use of any force. As is said in Mos- 
kovitz v. Travelers’ Indemnity Co., supra: “It was proper, and not difficult, to 
write a policy making a forcible entry through the outside door attended by 
visible marks a prerequisite of liability. If the insurance company intended 
to offer the plaintiff such a policy it could have made its meaning sufficiently 
clear by the use of a few apt words: and, wishing its liability thus limited, it 
should have done so.” 

It is lastly argued that, irrespective of the construction placed upon the 
insuring clause, there is no liability because of paragraph No. 9 of condition 
B, which provides: “The Company shall not be liable for any loss effected by 
opening any safe * * * by the use of any key or by the manipulation of any 
lock.” In view of the preceding provisions of the policy, it is difficult to know 
just what was in the mind of the insurer when it wrote this paragraph. This 
was not pleaded as a defense to the plaintiff's complaint, nor is it such. What- 
ever might have been the purpose of the insurer, it cannot be given the effect 
suggested, for the reason that to do so would conflict with the liability of the 
insurer fixed by the preceding provisions, and it could mean only that, where 
the entry was not effected by violence, there would be no liability. We can 
think of only two ways by which entry might have been effected; one, by force, 
and the other by the use of keys or by manipulation of locks, and, where the 
latter method was employed, there would necessarily be no force, and hence 
no recovery. Paragraph No. 9 of condition B merely emphasizes the condition 
that there must be a forcible entry to affix liability. 

The judgment of the trial court is in all things correct, and it is therefore 
affirmed. 

Kirby, J., dissents. 


SHAPIRO et al. v. EMPLOYERS’ LIABILITY ASSURANCE 
CORPORATION. 
Supreme Court, Trial Term, Bronx County. March 13, 1931. 
248 New York Supplement 587. 
1. INSURANCE. 


Prompt notice to liability insurer of injuries to passerby who went to aid 
of injured employee held sufficient immediate written notice of accident to em- 
ployee. 

Janitress, who as part of her compensation received free use of 
basement apartment, while returning home from shopping, fell into open 
hatchway in basement. Passerby, hearing screams of janitress, rushed 
to her aid, and also fell into hatchway and was hurt. Three days there- 
after assured’s broker transmitted written notice to liability insurer of 
accident and of injuries sustained by passerby, but notice contained no 
reference to injuries to janitress. Insurer promptly sent investigator to 
premises, who received full information respecting accident and personally 
interviewed janitress. 

(For other cases, see Insurance, Dec. Dig. § 540.) 

2. INSURANCE. 

Liability insurer’s disclaimer of liability on ground loss was not covered 
waived requirement for immediate written notice. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 
3. INSURANCE. 

Ambiguities in liability policy must be resolved in assured’s favor. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

Action against liability insurer to recover amount of judgment for injuries 
brought within ninety days after payment of counsel fees, but over ninety days 
after payment of judgment, held not barred. 

Liability policy provided that no action should lie against insurer for 
any loss or expense under policy, unless action was brought within 
ninety days after payment of such loss or expense. The action brought 
within ninety days after payment of balance due for counsel fees was 
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not barred, though all other expenditures, including amount of judg- 
ment for injuries, recovered by assured’s janitress, was paid over ninety 
days before commencement of assured’s action against insurer, because 
it was reasonable construction of contract that assured was not re- 
quired to institute separate actions for each item of expense, but might 
wait until all losses and disbursements resulting from the accident were 
paid in full. 


(For other cases, see Insurance, Dec. Dig. § 622[3].) 
5. INSURANCE. =~ 

Liability policy insuring against injuries to persons other than “employees” 
excludes only workmen’s compensation claims (Workmen’s Compensation Law). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

6. INSURANCE. 

Injuries to janitress from fall into basement hatchway while returning from 
shopping held to “arise out of and in course of employment,” as respects em- 
ployer’s liability insurance (Workmen’s Compensation Law, § 3, group 12; 
Tenant House Law, § 110). 

The accident arose out of and in course of employment of jani- 
tress within Workmen’s Compensation Law, § 3, group 12, because her 
employment required her residence on premises and her presence more 
or less continuously there, her duties not being limited to any specific 
hours of the day or night, but she was under obligation to respond 
whenever circumstances might require; hence fact that accident oc- 
curred while she was returning home from her shopping trip was im- 
material. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

8. INSURANCE. 

Judgment for injuries to janitress held not binding adjudication on employer's 
liability insurer that janitress was not assured’s “employee” at time of acci- 
dent within policy excluding employees (Workmen’s Compensation Law, §§ 10, 11). 

The judgment in action by injured janitress against employer was 
not an adjudication concerning her relation to employer binding on em- 
ployer’s liability insurer because assured had not at time of accident 
insured under the Workmen’s Compensation Law, and therefore, under 
Workmen’s Compensation Law, § 11, neither employer nor his general 
liability insurer could have defeated claim for common-law damages 
on ground that Workmen’s Compensation Law provided exclusive rem- 
edy. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

Action by Bessie Shapiro and another, administrators of the goods, chattels, 
and credits of Morris Shapiro, deceased, against the Employers’ Liability Assur- 
ance Corporation. 

Verdict directed for defendant. 

Harry Dimin, of New York City (William Dike Reed, of New York City, 
of counsel), for plaintiffs. 

Pettigrew & Glenney, of New York City (Walter L. Glenney, of New York 
City, of counsel), for defendant. 

UNTERMYER, J. 

The action is on a general liability insurance policy issued by the defendant 
covering the premises No. 1018 East 156th street, borough of Bronx, New 
York City. It is brought to recover the amount of a judgment, together with 
expenses, paid by the assured in consequence of injuries sustained by the as- 
sured’s janitress, Lena Walsh. As janitress, Lena Walsh received, as part of 
her compensation, free use of a basement apartment. Returning home from 
shopping on September 14, 1921, she fell into an open hatchway in the base- 
ment, and suffered injuries for which she has recovered against the assured. 
A passerby, one Mrs. Laufer, heard her screams, and, rushing to her aid, also 
fell into the hatchway and was hurt. Three days thereafter the assured’s broker 
transmitted to the defendant notice in writing of the accident and of the in- 
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juries sustained by Mrs. Laufer. That notice, however, contained no reference 
to any injuries to Lena Walsh. The defendant company promptly sent an in- 
vestigator to the premises, who received full information of the details of the 
accident and personally interviewed Lena Walsh. The defendant. received no 
other notice of the accident until October 20, 1921, at which time the assured 
submitted to the defendant’s representative a summons and complaint which 
had been served in an action instituted by Lena Walsh. The complaint in that 
action demanded common-law damages against the assured for his alleged 
negligence. The insurance company refused to accept these papers or to defend 
the action on the ground that its policy did not insure for injuries sustained 
by an employee. The assured thereupon retained an attorney to defend the. action. 
A judgment for $3,133.45, rendered in favor of Lena Walsh in that action, was 
affirmed on appeal. That judgment was ‘jpaid by the assured, and, after his 
attorney had been paid the last installment remaining due for services, this 
suit was instituted against the insurance company. 


[1-4] Three defenses are interposed, two of which, based on alleged breaches 
of conditions of the policy, present no insuperable impediment. The first—that 
the plaintiffs failed to give immediate written notice of the accident in accord- 
ance with condition C of the ‘policy—is answered by the fact that the informa- 
tion furnished to the insurer at the time constituted, under the circumstances, 
a sufficient compliance with this condition of the policy. Partridge v. Milwaukee 
Mechanics’ Ins. Co., 13 App. Div. 519, 43 N. Y. S. 632, affirmed 162 N. Y. 597, 
57 N. E. 1119. Assuming, however, that there was a failure to give proper 
notice, the defendant’s disclaimer of liability on the specific ground that the 
loss was not covered by the policy operated as a waiver of that requirement. 
Brink et al. v. Hanover Fire Ins. Co. 86 N. Y. 108. The other preliminary 
objection is that the action is barred on account of noncompliance with con- 
dition E of the policy, which provides that “no action shall lie against the 
corporation to recover for any loss or expense under this policy * * * un- 
less such action is brought within ninety days after the payment of such loss 
or expense.” All the expenditures here were made more than ninety days be- 
fore the commencement of this action, except payment of $75, which remained 
due for counsel fees, and which was paid within the period of ninety days. 
Applying the principle that ambiguities in the policy must be resolved in favor 
of the assured, it is a reasonable construction of the contract that the assured 
was not required to institute separate actions for each item of expense, but 
might wait until all the losses and disbursements resulting from the single acci- 
dent had been paid in full. 

[5] Rejecting, therefore, these preliminary objections, there presents itself 
the basic question on the decision of which the plaintiff’s right to recover de- 
pends. That question is whether the loss is covered by the policy. The policy 
provides that the defendant “agrees to indemnify the assured against loss from 
the liability imposed by law upon the assured for damages on account of bodily 
injuries * * * accidentally suffered by any person os persons other than 
employees of the assured while within or upon the premises.” The defendant 
contends that, since Lena Walsh was an employee of the assured, any liability 
resulting from injury to her was expressly excluded from the policy. This limita- 
tion on the defendant’s liability has been construed to exclude only such claims 
as would entitle the injured person to compensation under the Workmen’s Com- 
pensation Law. Weiss v. Employers’ Liability Assurance Corporation, 131 Misc. 
Rep. 301, 226 N. Y. S. 732. Any other construction of the policy would result 
in the creation of a third class of persons not covered by the policy—employees 
injured when not engaged in their employment. It becomes necessary, therefore, 
to determine whether the injury sustained by Lena Walsh was of such a char- 
acter that she could have received compensation under the Workmen’s Compen- 
sation Law. 

[6] In my opinion, the injury sustained by Lena Walsh would have entitled 
her to compensation under the Workmen’s Compensation Law, and, therefore, 
the damages paid by the assured are not covered by the policy. Lena Walsh 
was entitled to compensation under the act (section 3, Group 12) if the injury 
arose “out of and in the course of employment.” See Matter of Heitz v. 
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Ruppert, 218 N. Y. 148, 150, 112 N. E. 750, 751, L. R. A. 1917A, 344. Here 
the inference is justified that her employment required her residence on the 
premises and her presence more or less continuously there. Her duties were not 
limited to any specified hours of the day or night. She was under the obligation 
to respond whenever circumstances might require. Cf. Tenement House Law, § 
110. She was on duty, therefore, whenever she was on the premises, because the 
terms of her employment required her presence there. Matter of Giliotti v. Hoff- 
man Catering Co.,'246 N. Y. 279, 158 N. E. 621, 56 A. L. R. 500; Holt Lumber Co. v. 
Industrial Commission of Wisconsin, 168 Wis. 381, 170 N. W. 366; Ocean Accident . 
& Guarantee Corporation, Ltd., v. Pallero, 66 Colo. 190, 180 P. 95; State Com- 
pensation Insurance Fund v. Industrial Accident Commission of California, 194 
Cal. 28, 227 P. 168. In the light of these more recent decisions, Lauterbach v. 
Jarett, 189 App. Div. 303, 178 N. Y. S. 480 (decided in 1919), must be regarded 
as having been overruled. See, also, Matter of Filitti v. Lerode Homes Cor- 
poration 244 N. Y. 291, 155 N. E. 579. More and more have the beneficent pro- 
visions of the Workmen's Compensation Law been extended to cover the in- 
cidents, as well as the essentials, of service. Had Lena Walsh been injured on 
the premises on her way to work, her right to compensation under the act 
would be undeniable. Matter of Ross v. Howieson, 232 N. Y. 604, 134 N. E. 
589; Leslie v. O’Connor & Richman, Inc., 220 N. Y. 672, 116 N. E. 1057. Her 
position was not different while returning from a personal errand to the apart- 
ment where her presence was required by the nature of her duty. Matter of 
Giliotti v. Hoffman Catering Co., supra. Her employment must have contemplated 
that in reaching the street she would use the passageway which exposed her to 
the hazard which produced the injury. Matter of Leonbruno v. Champlain Silk 
Mills, 229 N. Y. 470, 128 N. E. 711, 13 A. L. R. 522; Matter of Filitti v. Lerode 
Homes Corporation, supra. 

[7, 8] It is insisted, however, that the defendant was served with notice 
of the suit instituted by Lena Walsh; that it was accorded the opportunity to 
defend that action; that, therefore, the judgment in that action concludes the 
defendant here, and establishes incontrovertibly that Lena Walsh was not an 
“employee” of the assured at the moment of the accident. This follows, it is 
said, because otherwise Lena Walsh could not have recovered in a common-law 
action for negligence against the assured, but would have been limited to com- 
pensation under the Workmen’s Compensation Law (sections 10, 11). 


The general rule concerning the liability of an indemnitor who has been 
duly notified of the pendency of a suit instituted against one whom he has 
indemnified is well established. Washington Gaslight Co. v. District of Columbia, 
161 U. S. 316, 16 S. Ct. 564, 40 L. Ed. 712; Oceanic Steam Navagation Co. v. 
Campania Transatlantica Espanola, 144 N. Y. 663, 39 N. E. 360; Village of Port 
Jervis v. First National Bank of Port Jervis, 96 N. Y. 550; City of Rochester 
v. Montgomery, 72 N. Y. 65; Albany City Savings Institution v. Burdick, 87 
N. Y. 40. But the limitations of the rule are as well established as the rule itself. 
Foremost among these is that it must appear that the issue concerning which 
it is sought to bind the indemnitor was necessarily adjudicated in the original 
suit. Tolmie v. Fidelity & Casualty Co. of New York, 95 App. Div. 352, 88 N. 
Y. S. 717, affirmed 183 N. Y. 581, 76 N. E. 1110; Burke v. Maryland Casualty 
Co., 192 Mich. 173, 158 N. W. 898;'B. Roth Tool Co. v. New Amsterdam Cas- 
ualty Co. (C. C. A.) 161 F. 709; Washington & Berkeley Bridge Co. v. Penn- 
sylvania Steel Co. (C. C. A.) 215 F. 32. It is not sufficient that it may have been 
adjudicated. Here there is no reason to suppose that it was. Indeed, it is dif- 
ficult to see how it could have been determined in the original suit, because the 
assured had not, at the time of the accident, insured under the Workmen’s Com- 
pensation Law. Under the specific provisions of the act (Workmen’s Compensa- 
tion Law, § 11), his failure to do so would have made it impossible for him 
or the insurance company, if it had undertaken to defend, to defeat Lena Walsh’s 
claim for common-law damages on the ground that the Workmen’s Compensa- 
tion Law provided an exclusive remedy. The judgment in the original suit, 
therefore, does not constitute an adjudication concerning the relation of the 
assured to Lena Walsh. Since, upon the issue thus left open for determination, 
I am of the opinion, as previously expressed, that Lena Walsh was an employee 
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of the assured at the time of the accident, the loss sustained by the assured 


is not covered by the policy. I therefore direct a verdict in favor of the de- 
fendant, with costs. 


SHOR et ux. v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION. 
Supreme Court of Pensylvania. Jan. 26, 1931. 
153 Atlantic Reporter 746. 
I. INSURANCE. 


Insured under blanket theft policy did not lose benefit of insurance on dia- 
mond by setting it in ring with solitare covered by specific insurance. 

Although blanket policy provided that insurance did not cover articles 
separately valued in or specifically insured under policy of any other 
insurer, the policy specifically covering solitaire did not separately or 
specifically insure diamond in question which was in fact purchased 
after issuance of policy, and thereafter set in ring containing solitaire 
covered by specific insurance. 

(For other cases, see Insurance, Dec. Dig. § 336[3].) 

2. INSURANCE. 

Insured’s claim under blanket theft policy for difference in value of ring 
and specific insurance thereon did not preclude recovery, in view of provision 
in blanket theft policy. 

Blanket theft policy contained provision that insurance did not cover 
articles separately valued, or specifically insured under policy of any 
other insurer, and, although it appeared that ring in which diamond 
had been set was covered by other specific insurance, such was not true 
in respect to diamond itself, which in fact had been purchased after 
execution of policy specifically insuring ring. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

Appeal from Superior Court; Thomas J. Baldridge, Judge. 

Action by Harry N. Shor and wife against the Employers’ Liability As- 
surance Corporation. Judgment for plaintiff was reversed by the Superior Court, 
and plaintiffs appeal. 

Judgment of the Superior Court reversed, and that of the common pleas re- 
instated and affirmed. 

Argued before Frazer, C. J., and Walling, Simpson, Kephart, Sadler, Schaf- 
fer, and Maxey, JJ. 


Edwin Booth, of Philadelphia, for appellants. 
Horace Michener Schnell, of Philadelphia, for appellee. 
SCHAFFER, J. 


Appellant insurance company contests its liability to pay the value, $600, of 
a diamond alleged by plaintiffs to be covered by the residence theft policy, 
blanket form, issued by it to them, on the ground that the policy did not insure 
the stone, since it was covered by another policy issued by Lloyds of London. 
Appellants’ contract specifically excepts articles “separately valued in or speciti- 
cally insured under the policy of any other insurer.” The trial judge directed 
a verdict in plaintiffs’ favor. On appeal to the Superior Court, the judgment on 
the verdict was reversed and entered for defendant, from which action we allow 
this appeal. 

The policy in suit was issued on January 26, 1924, and covered jewelry, 
precious and semiprecious stones, in the sum of $1,000. The effective date of the 
policy was February 27, 1924, and it was in force for one year. On the same 
date that the defendant’s policy became operative, plaintiffs renewed a policy with 
Lloyds for a period of one year, under which there was separately valued and 
specifically insured among other articles “1 diamond solitaire about 2.50 [carats] 
1,000.” 

On June 17, 1924, plaintiffs purchased the diamond in question for $600. 
There can be no question but that as a loose stone it was covered by defendant’s 
policy. Shortly after its purchase, they had it set in the ring with the “diamond 
solitaire” specifically insured under the Lloyds policy, and between September 
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29 and October 1, 1924, the ring containing the two stones was stolen from 
plaintiffs’ residence. 

[1] Did the plaintiffs lose the benefit of defendant’s insurance on the loose 
diamond by setting it in the ring with the solitaire covered by the Lloyds policy 
because of the provision in defendant’s contract that “The insurance hereunder 
shall not cover articles separately valued in or specifically insured under the 
policy of any other insurer?” We are of opinion that they did not. Lloyds did 
not separately value or specifically insure the diamond here in question. They 
insured “1 diamond solitaire, about 2.50,” and whether this be taken to mean 
the diamond itself or the diamond as set in the ring can make no difference— 
all that was valued and specified as insured was one diamond, a “solitaire,” not 
two diamonds, and the Lloyds policy, therefore, never covered the additional 
diamond, either before it was set in the ring or afterwards, and hence defendant’s 
claim to be exempt from liability as to it fails. 

[2] It is argued by appellant that, because of the manner in which plaintiffs 
presented their claim, they cannot recover; that in their pleadings and proofs 
of loss it was stated by them {that claim was made for $600, the difference in 
the actual value of the ring taken and the amount of insurance on it carried 
by Lloyds. We think this of no consequence, in view of the language of the 
policy and the actual facts. Defendant states its position to be that the ring 
of which the second diamond was a part was specifically insured and separately 
valued in the policy issued by Lloyds. This may have been true at the time the 
Lloyds policy was issued, but it is not the fact that they specifically insured 
and separately valued the ring with two stones in it. 

The cases of double insurance cited by defendant have no bearing on the 
pending case; it turns entirely on the language of the two policies. As we con- 
strue their relevant provisions, there was no double insurance. Defendant’s policy 
covered precious stones without any restriction being imposed as to how or 
where they should be kept other than that they should be within the residence 
of plaintiffs. 

The judgment of the Superior Court is reversed, and that of the common 
pleas reinstated and affirmed. 
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MISCELLANEOUS 


LIBERTY NAT. LIFE INS. CO. v. LONGSHORE. 3 Div. 941. 
Supreme Court of Alabama. Jan. 22, 1931. 
Rehearing Denied March 12, 1931. 
132 Southern Reporter 614. 
INSURANCE. 
Where contract of employment provides for advances to employee which are 
to be deducted from commissions agreed on, employer may recover from em- 
ployee excess of advances over commissions earned. 


(For other cases, see Insurance, Dec. Dig. § 84[1].) 


Appeal from Circuit Court, Montgomery County; Walter B. Jones, Judge. 

Action on account by the Liberty National Life Insurance Company against 
S. H. Longshore. From a judgment for defendant, plaintiff appeals. 

Reversed and remanded. 

Ball & Ball, of Montgomery, for appellant. 

Hill, Hill, Whiting, Thomas & Rives, of Montgomery, for appellee. 

Foster, J. 

This case was tried upon a theory which is supported apparently by the view 
of a majority of the states, to the effect that, where the contract of employment 
provides for advances to the employee which are to be charged to and deducted 
from the commissions agreed on, the employer cannot, in the absence of an agree- 
ment or promise to repay any excess of advances over the commissions earned, 
recover from the employee such excess. An annotation in 57 A. L. R. 33 et seq. 
shows that such is the rule of the majority, following the reported case from 
West Virginia. Richmond Dry Goods Co. v. Wilson, 105 W. Va. 221, 141 S. E. 
876, 57 A. L. R. 31; 2 Corpus Juris 787; 39 Corpus Juris, 153. And they hold that 
no such promise is implied under such circumstances considered alone. 

In following that line of cases the circuit court probably overlooked our case 
of Beck v. West & Co., 87 Ala. 213, 6 So. 70. We think this must be so because 
it has not been cited in briefs. But it is directly in point to the contrary of the 
foregoing view. It is supported by Snellenburg v. Levitt, 282 Pa. 65, 127 A. 309; 
Producers’ Lumber Co. v. Guniven, 260 Pa. 423, 103 A. 916; Martinez v. Cathey 
(Tex. Civ. App.) 215 S. W. 370. 


In the case of Beck v. West, supra, this court was construing a written 
contract whose terms are substantially the same as those stated in the 
special pleas in this case, to which demurrers were overruled. We quote 
from that case as follows: “Beck’s compensation was to be half the profits made 
on sales effected through his agency, but he was to pay his own expenses, and, 
with the exception of samples, he was to provide his own outfit. West & Co. were 
to furnish samples; and, to enable Beck to meet expenses until profits should be 
realized, they bound themselves to honor and cash his orders to be drawn on them 
for $50 for every two weeks he should have continuously worked for them in said 
business. These were not payments to Beck, but loans or advances to be made to 
him, to be repaid out of his share of the profits on the sale of merchandise he was 
expected to make. It is manifest that both parties contracted in the honest be- 
lief and expectation that Beck’s shares of the profits on the sales he would make, 
would at least equal $50 for every two weeks; and they made no provision for 
the contingency that they might not reach that sum. Yet West & Co. gave no 
guaranty as to the amount of the profits Beck should realize. This was left de- 
pendent on his success as a salesman. We hold that West & Co. bound them- 
selves to give Beck employment as a traveling salesman until January 1, 1888, to 
furnish him samples, and to lend to or advance for him $50 for every two weeks 
he was actually engaged in such service. The contract confers no discretion in 
the performance of these stipulations. And the contract equally bound Peck to 
serve them as traveling salesman with energy and fidelity; to allow them to re- 
tain of his share of the profits until they reimbursed themselves for the loans or 
advances made to him; and, if such share of the profits fell short of reimbursing 
them, then Beck would owe them the balance.” (Italics supplied.) This case 
has stood since 1888, and has been frequently cited, though not on this point, which 
does not seem to have again arisen. 

It is quite clear that the rulings of the court are based upon the line of cases 
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referred to asserting a proposition different from that in our case of Beck v. 
West, supra. But we are not willing now to depart from that ruling, nor even 
to assert that it is not well sustained in reason. 

We do not think it necessary to point out wherein different rulings of the 


court should be revised to meet this view, as they will readily occur to the court 
on another trial. 


Reversed and remanded. 
Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


HOWARD v. BEAN. 
Supreme Judicial Court of Massachusetts. Suffolk. March 12, 1931. 
175 Northeastern Reporter 295. 
INSURANCE. 


Under statutes, plaintiff being unlicensed, whether acting as insurance broker 
or insurance agent in procuring insurance for client, could not recover for ser- 
vices rendered (G. L. c. 175, §§ 162, 163). 

The client, who had been rejected by various insurance companies, 
had entered into an agreement ‘with planitiff whereby client was to take 
whatever insurance plaintiff could obtain for him up to $50,000. Upon 
the client’s refusal to take an examination, a policy which plaintiff had 
applied for on behalf of the client was refused, and plaintiff sued for 
breach of the agreement. At the time the application for this policy was 
filed, plaintiff was not an agent of the insurance company in question, 
but subsequently became one before the client’s refusal to be examined. 
(For other cases, see Insurance, Dec. Dig. § 12.) 


Report from Superior Court, Suffolk County; L. S. Cox, Judge. 

Action by Wallace K. Howard against Edward Bean, with trustee process. 
report from the superior court. 

Judgment for defendant. 


R. P. Baldwin, of Boston, and F. X. Daly, of Roxbury, for plaintiff. 

L. Wyman, of Boston, for defendant. 

Crospy, J. 

This action of contract for breach of an agreement was heard by a judge 
of the superior court, who made the following findings of fact: During the 
year 1929 the plaintiff was a duly licensed insurance agent for the John Han- 
cock Life Insurance Company, the New England Mutual Life Insurance Com- 
pany and the Massachusetts Mutual Insurance Company. He was not licensed 
as an insurance broker. He had had some success in obtaining insurance, as so 
called substandard risks, for persons who had previously been rejected as un- 
insurable. The defendant, a man fifty-five years of age, had been rejected by 
various insurance companies several months previously, and had $50,000 of in- 
surance canceled by the Metropolitan Life Insurance Company. He had recently 
obtained a $5,000 policy from the United Life and Accident Insurance Company of 
Concord, New Hampshire, at an advanced rate, and desired to obtain more in- 
surance. As agent for the New York Life Insurance Company, who was an 
acquaintance of the defendant and knew that the plaintiff had had experience 
with substandard risks, introduced him to the defendant. On or about August 
12, 1929, the defendant entered into an agreement with the plaintiff whereby, in 
consideration of the plaintiff’s promise to devote his best efforts to procure in- 
surance for the defendant, the latter was to follow “exactly” the procedure sug- 
gested by the plaintiff, including all special examinations by doctors and special- 
ists, and to take whatever insurance the plaintiff should be able to obtain for 
him up to about $50,000. There was at no time any agreement that the plain- 
tiff should be paid for his services by the defendant. The parties contemplated 
that the plaintiff should receive a commission from the company or companies, 
if any, issuing the insurance. The plaintiff discovered that the cause of the 
defendant’s rejection by various insurance companies had been a report of angina 
pectoris. Thereafter, at the plaintiff’s suggestion, the defendant was examined 
by a heart specialist at the Massachusetts General Hospital, at whose sugges- 
tion an X-ray picture of the heart region was made. The report of this specilist 
showed that, in his opinion, the defendant did not have angina pectoris. This re- 
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port with other medical data, was submitted by the plaintiff to the John Han- 
cock Life Insurance Company. The company after examination of the defendant 
agreed to accept him as a substandard risk to the extent of $20,000, and on 
September 11, 1929, issued a policy for that amount upon his life at an ad- 
vanced rate. The defendant paid the premium, and the plaintiff received a com- 
mission from the company. 


The trial judge further found that the plaintiff devoted his best efforts to 
the performance of his agreement. In October, 1929, the plaintiff, in attempting 
to obtain the additional insurance requested by the defendant, went to Hartford 
and New York to place the defendant’s case before the home offices of several 
insurance companies, including the A®tna Life Insurance Company. The terms on 
which this company was willing to insure him, if he were found to be insur- 
able, were more favorable than those he had received from the John Hancock 
Company. On October 11, 1929, the defendant was examined by the medical 
examiner of the AStna Company, and gave the general agent of the company his 
check for $2,871.05, the amount of the first premium on a policy for $35,000. 
The plaintiff filed the application on behalf of the defendant, signing the ap- 
plication in the blank designated “sub-agent.” At the same time the plaintiff filed 
with the company an application to be appointed an agent of that company, and 
on October 16 he was duly licensed as an insurance agent of the Aitna Com- 
pany. After an examination of the defendant by the medical examiner of the 
company, the latter recommended his acceptance as a substandard risk, in ac- 
cordance with the terms of the application. On October 22, 1929, as the result 
of a request from the home office of the company made through its general 
agent, the plaintiff arranged for a further examination of the defendant by the 
heart specialist of the Massachusetts General Hospital to be made on October 
24, 1929, at 1:30 p. m., to explain a seeming discrepancy between the heart meas- 
urements made by this specialist and those made by the medical examiner of the 
7Etna Company. On the day fixed for such an examination, at the defendant’s 
suggestion the plaintiff called for him at his place of business at 1 p. m., to 
accompany him to the doctor’s office, but the defendant refused to go and stated 
that he would take no further examination and he did not want the insurance. 
The judge found that the plaintiff did everything required of him under the 
agreement and that the defendant violated its terms. The defendant’s application 
to the AXtna Company was denied, and the amount paid by him on account of 
the first premium was repaid to him. 


The ultimate findings and ruling by the judge were as follows: “Upon the 
foregoing facts I find that the plaintiff was acting as an insurance broker and 
was not duly licensed as such: and I therefore rule that the plaintiff cannot 
recover in this action.” By agreement of the parties the case was reported upon 
the following stipulation: “If this finding and ruling are right judgment is to be 
entered for the defendant; if either is wrong as matter of law, judgment is to 
be entered for the plaintiff:in the sum ‘of $1,500, unless, upon the foregoing 
facts, the plaintiff cannot recover.” 


G. L. c. 175, § 162, provides in the first paragraph as follows: “Whoever, 
for compensation, not being the duly licensed insurance agent of the company 
in which any policy of insurance * * * is effected, * * * contracts for a 
person other than himself, shall be an insurance broker.” The agreement  be- 
tween the parties was entered into on August 12, 1929. Early in October the 
plaintiff endeavored to place insurance with the A&tna Life Insurance Company ; 
he was not then an agent of the company and did not become such until Octo- 
ber 16, 1929. The second paragraph of section 162 provides that “Whoever, for 
compensation, not being a duly licensed insurance broker * * * solicits in- 
surance on behalf of any company, or transmits for a person other than himself 
an application for or a policy of insurance * * * or offers or assumes to act 
in the negotiation of any such policy * * * shall be an insurance agent with- 
in the intent of this chapter, and shall thereby become liable to all the duties, 
requirements, liabilities and penalties to which an agent of such company is sub- 
ject. Section 163 provides in part as follows: “Whoever, not being a duly licensed 
insurance broker * * * acts as an insurance agent as defined in the pre- 
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ceding section, without such license * *-* shall. be punished by a fine of not 
less than twenty nor more than five hundred dollars.” 

In Pratt v. Burdon, 168 Mass. 596, 47 N. E. 419, the plaintiff sought to re- 
cover upon a contract by which he was to receive one-half of- the commissions 
the insurance agent would receive for the first year of the existence of policies 
upon the lives of two persons, in consideration of the plaintiff furnishing in- 
formation which would lead to such insurance. The case was decided under St. 
1887, c. 214, which contained provisions similar to those herein referred to. In 
that case it was said by Knowlton, J. at pages 597, 598 of 168 Mass., 47 N. E. 
419, 420: “The sole question is whether the plaintiff’s act in aiding the defendant 
to effect insurance upon these lives, by furnishing information upon a contract: to” 
pay, is to be deemed an act of an insurance broker [or an insurance agent}, within 
the meaning of the statute. As throwing light upon the transaction, it isian im- 
portant fact that the plaintiff was engaged in the business of negotiating imsur>- 
ance. What he did [in his transaction with the defendant] was plainly within ‘the 
language of the statute. For a compensation, he aided in effecting insurance for: 
a person other than himself.” This case in principle governs the case at bar. 

Under the terms of the report the plaintiff cannot recover if he was acting 
as either insurance broker or insurance agent. He was acting as one or the other. 
It is unnecessary to consider his precise capacity. 3 

Judgment for the defendant. 


McKIMMY v. CONDUCTORS PROTECTIVE ASSUR. CO. No. 109. 
Supreme Court of Michigan. Feb. 27, 1931. 
235 Northwestern Reporter 242. 
1. INSURANCE. 
“Willfully inviting discharge” within policy indemnifying invitee against loss 
of job means intentionally to tempt or give occasion to. 

Indemnity policy insuring employee, among other things, against “loss 
of job by discharge,” provided that no indemnity would be paid insured 
for loss of job “on account of, * * * or in any way willfully inviting his 
own discharge or removal from service.” The exception “willfully invit- 
ing discharge” operates only when insured intentionally gives occasion 
for discharge, either for purpose of being dismissed or appreciating that 
it is likely to so result. 

(For other cases, see Insurance, Dec. Dig. § 437.) 
2. INSURANCE. 


Employee’s commencement of suit without first submitting claim to employer 

held not “willfully inviting discharge” within indemnity policy against loss of job. 
Insured, while working for railroad, sustained personal injuries and 

commenced suit without first submitting claim toeemployer for adjustment. 

There was no showing that employee knew or intended that his failure to 

seek compromise of claim would result, or be likely to result, in his dis- 

missal. 

(For other cases, see Insurance, Dec. Dig. § 437.) 


3. INSURANCE. 


In suit on policy indemnifying plaintiff against loss of job by discharge, testt- 
mony whether failure to submit personal injury claim for settlement was custom- 
ary ground for dismissal held properly excluded. 

Insurer did not offer to show that plaintiff had actual or probable 
knowledge of existing custom, to effect that failure to submit claim for 
personal injuries for settlement to employer was ground for dismissal. 
Exception in policy based on insured’s willfully inviting his own discharge 
or removal from service applied only to acts of insured, and knowledge 
of custom which would have imperiled his job must have been brought 
home to him. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

Error to Circuit Court, Gladwin County; Guy E. Smith, Judge. 

Suit. by Henry E. McKimmy against the Conductors Protective Assurance 
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Company, a corporation. Judgment for the plaintiff, and defendant brings error. 
Affirmed. 
Argued before the Entire Bench. 
John C. Shaffer, of Gladwin (Roy W. Scott, of Detroit, of counsel), for ap- 
pellant. 


Pierson & McLaughlin, of Saginaw, for appellee. 

Feap, J. 

Defendant issued to plaintiff a policy insuring him, among other things, 
against “loss of job by discharge.’ ‘The policy further provided: “4. No indem- 
nity will be paid the insured for loss of job on account of, * * * or in any way 
wilfully inviting his own discharge or removal from service.” 

Plaintiff was working for the Pere Marquette Railroad Company, was in- 
jured, and commenced suit without first submitting the claim to his employer for 
adjustment. He was discharged: “On account of engaging an attorney to pro- 
secute a claim suit against this Company without giving the Claim Department 
an opportunity to handle the case in the usual manner, you are hereby dismissed 
from the service of this Company.” 

Defendant’s principal point is that an insured has willfully invited his own 
discharge within the meaning of the policy if the employer is justified in dis- 
missing him. 

[1, 2] The policy is not ambiguous. It did not insure against wrongful dis- 
charge only. Willful means intentional. Nunn y. Drieborg, 235 Mich. 383, 209 
N. W. 89. “Inviting” has many meanings, among them being “to tempt; to give 
occasion for or opening to.’ Web. Dict. The exception in the policy here re- 
lied upon operates only when the insured intentionally gives occasion for his dis- 
charge, either for the purpose of being dismissed or appreciating that it is likely 
to so result. There was no showing that plaintiff knew or intended that his fail- 
ure - seek compromise of his claim would result, or be likely to result, in his dis- 
missal. 

[3] The court sustained an objection to an inquiry made of the trainmaster 
whether failure to submit the claim for settlement was a customary ground for 
dismissal. Defendant did not follow up the question with an offer to show that 
plaintiff had actual or probable knowledge of such a custom, if there was one. 
As the exception in the policy applies only to the acts of the insured, knowledge 
of a custom which would imperil his job must be brought home to him. Under 
the circumstances, the court did not err in sustaining the objection. 

[4] Had motion therefor been made, plaintiff would have been entitled to a 
directed verdict; so defendant was not prejudiced by submission of an undisputed 
question of fact to the jury. | i 

Judgment for plaintiff will be affirmed, with costs. 

Butzel, C. J., and Clark, McDonald, Potter, Sharpe, North, and Wiest, JJ. 
concur. 


In re PEOPLE, by BEHA, Superintendent of Insurance. 
In re SECOND RUSSIAN INS. Co. Claim of Murphy. 
Court of Appeals of New York. Feb. 10, 1931. 

175 Northwestern Reporter 113. 


1. INSURANCE. 


Domestic business of foreign insurance company having been liquidated and 
local debts discharged, surplus held by liquidator must be paid to attaching 
creditor, to extent of attachment lien. 

(For other cases, see Insurance, Dec. Dig. § 21.) 

2. INSURANCE. 

Interest payable to attaching creditor by liquidator of insurance company 
must include whatever interest is protected by lien. 

(For other cases, see Insurance, Dec. Dig. § 21.) 

Appeal from Supreme Court, Appellate Division, First Department. 

In the matter of the application of the People of the State of New York, 
by James A. Beha, Superintendent of Insurance of the State of New York, 
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etc., respecting the Second Russian Insurance Company, claim of John F. Murphy. 
From an order of the Appellate Division of the Supreme Court (230 App. Div. 
834, 244 N. Y. S. 902), modifying and as modified affirming an order of the 
Special Term, an appeal is taken. 

Affirmed. . 

Hartwell Cabell and Blaine F. Sturgis, both of New York City, for appellant. 


James F. Donelly, Alfred C. Bennett, John M. Downes, and Clarence C. 
Fowler, all of New York City, for respondent. 


PEOPLE, by BEHA, Superintendent of Insurance, v. RUSSIAN REINSUR- 
ANCE CO. OF PETROGRAD, RUSSIA. 
PEOPLE, by BEHA, Superintendent of Insurance, v. FIRST 
RUSSIAN INS. CO. 
Court of Appeals of New York. Feb. 10, 1931. 
175 Northeastern Reporter 114. 
1. INSURANCE. 
Absent statute, decree instructing liquidation of foreign insurance company 
as to administration of surplus must be equitable. 
(For other cases, see Insurance, Dec. Dig. § 21.) 
2. INSURANCE. 
After liquidation of foreign insurance company, surplus must be made avail- 


able for payment of creditors and policyholders with claims founded on foreign 
business. 


(For other cases, see Insurance, Dec. Dig. § 21.) 
3. INSURANCE. 

Creditors of foreign insurance company with claims founded on foreign busi- 
ness should be permitted to prosecute suits for payment of claims from surplus 


after liquidation. 

Exception to such ruling must be recognized, and creditors permitted 
to prove claims with the superintendent of insurance, where attachments 
or executions were levied before the date of liquidation, and where proofs 
of claim were filed and diligently pressed while the superintendent was 
still in charge and an injunction still in force, whereby creditors were 
restrained from pursuing their legal remedies by attachment or execu- 
tion. 

(For other cases, see Insurance, Dec. Dig. § 21.) 

5. INSURANCE. 

After liquidation of foreign insurance company and payment of all claims, 
surplus should be paid to corporation, represented by directors, a quorum of the 
board (Insurance Law, § 63, subd. 5). 

By Insurance Law (Consol. Laws, c. 28) § 63, subd. 5, the right and 
duties of the superintendent of insurance when acting as a liquidator are 
those “heretofore exercised by and imposed upon ancillary receivers 
of foreign corporations in this state.” 

(For other cases, see Insurance, Dec. Dig. § 21.) 

6. INSURANCE. 

After liquidating foreign insurance company, state of New York is not 
charged with duty to wind up business of such corporations. 

(For other cases, see Insurance, Dec. Dig. § 26.) 


Appeal from Supreme Court, Appellate Division, First’ Department. 

In the matter of the application of the People, by James A. Beha, Superin- 
tendent of Insurance of the State of New York, against the Russian Reinsurance 
Company of Petrograd, Russia, and against the First Russian Insurance Com- 
pany, established in 1827. From orders of the Appellate Division, First Depart- 
ment (229 App. Div. 637, 243 N. ¥. S. 35), modifying and as modified affirming 
orders of the Special Term of the Supreme Court, dated September 7 and 10, 1929, 
directing the disposition of the surplus assets of the Russian Reinsurance Com- 
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pany of Petrograd, Russia, and the First Russian Insurance Company, established 
in 1827, such companies appeal. 

Reversed and rendered. ; 

Frederick B. Campbell and Paul C. Whipp, both of New York City, for ap- 
pellants Russian Reinsurance Co. and First Russian Ins. Co. 

Walter H. Pollak, Borris M. Komar, and Ruth I. Wilson, all of New York 
City, for appellants creditors of the First Russian Ins. Co. 

James F. Donnelly, Alfred C. Bennett, John M. Downes, and Clarence C. 
Fowler, all of New York City, for respondent Superintendent of Insurance. 


John J. Bennett, Jr., Atty. Gen. (Joseph C. H. Flynn, Deputy Atty. Gen., of 
counsel), for the People. 






In re PEOPLE, by BEHA, Superintendent of Insurance. 
In re FIRST RUSSIAN INS. CO. CLAIM OF DOUGHERTY. 
Court of Appeals of New York. Feb. 10, 1931. 
175 Northeastern Reporter 118. 
1. INSURANCE. 


Liquidator of foreign insurance company may be required before distributing 
surplus to consider claims of creditors arising out of foreign business. 

(For other cases, see Insurance, Dec. Dig. § 21.) 
2. INSURANCE. 

Referee’s determination respecting value of rubles in considering claim 
against Russian insurance company. held proper under evidence. 

The record indicated that at the time in question the Russian ruble 
was again on a gold basis, and that, where token rubles were paid in sat- 
isfaction of a debt, the number would have to be increased to the extent 
necessary to make the payment equivalent to one in gold. In such case, the 
sum due should be computed on the basis of the value of the chervonetz, 
which was a gold coin, or of rubles of like fineness. 

(For other cases, see Insurance, Dec. Dig. § 21.) 


Appeal from Supreme Court, Appellate Division, First Department. 
_, in the matter of the application of the People, by James A. Beha, State 
Superintendent of Insurance, respecting the First Russian Insurance Company, 
established in 1827, the claim of G. Frank Dougherty, as assignor of Leon L. 
Samelon. From an order of the Appellate Division, First Department (238 N. 
Y. S. 905, 228 App. Div. 675), affirming an order of the Special Term, which 


confirmed the report of the referee rejecting the claim, claimant appeals by 
permission. 


Reversed and rendered. 

Walter H. Pollack, G. Frank Doughtery, and Charles S. S. Epstein, all of 
New York City, for appellant. 

James F. Donnelly, Alfred C. Bennett, John M. Downes, and Clarence C. 
Fowler, all of New York City, for respondent Superintendent of Insurance. 


Frederick B. Campbell and Paul C. Whipp, both of New York City, for 
respondent First Russian Ins. Co. 






































—— 


In re PEOPLE, by BEHA, Superintendent of Insurance. 
In re MOSCOW FIRE INS. CO. OF MOSCOW, RUSSIA. 
In re NORTHERN INS. CO. OF MOSCOW. 
Court of Appeals of New York. Feb. 10, 1931. 
175 Northeastern Reporter 120. 
1. INSURANCE. 


Directors less than quorum may be treated as conservators of property of 
companies when assets within state might otherwise be lost after liquidation. 
Although such directors may be so treated, a court of equity will never- 
theless exercise a measure of discretion before surrendering possession to 
claimants whose powers and duties are born of an emergency. 
(For other cases, see Insurance, Dec. Dig. § 21.) 
2. INSURANCE. : : 
After liquidation of foreign insurance company, delivery of assets to directors 
not constituting quorum should be conditioned on execution of bond. 
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The bond should be in a sum equal to the value of the assets so 
delivered, with condition that directors should faithfully apply assets to 
the use of the corporation, its creditors and shareholders; and, in the 
event of inability or failure to comply with such condition, delivery of 
assets may be made to a trust company as agent or depositary on stipula- 
tion of insurancec company and its conservators that the fund will not be 
withdrawn except upon the order of a court of competent jurisdiction. 
(For other cases, see Insurance, Dec. Dig. § 21.) 


Appeal from Supreme Court, Appellate Division, First Department. 

In the matter of the application of the People, by James A. Beha, State 
Superintendent of Insurance, against the Moscow Fire Insurance Company of 
Moscow, Russia, and the Northern Insurance Company of Moscow. From or- 
ders of the Appellate Division, First Department (243 N. Y. S. 35, 229 App. 
Div. 637, 638), modifying and as modified affirming orders of the Special Term 
of the Supreme Court, dated September 10, 1929, directing the disposition of the 
surplus assets of the Moscow Fire Insurance Company of Moscow, Russia, and 
the Northern Insurance Company of Moscow, such companies appeal. 

Reversed and rendered. 


Frederick B. Campbell and Paul C. Whipp, both of New York City, for 
appellant Moscow Fire Ins. Co. of Moscow, Russia. 


Paul Bonynge and Daniel A. Dorsey, both of New York City, for appellant 
Northern Ins. Co. of Moscow. 

James F. Donnelly, Alfred C. Bennett, John M. Downes, and Clarence C. 
Fowler, all of New York City, for respondent Superintendent of Insurance. 


John J. Bennett, Jr., Atty. Gen (Joseph C. H. Flynn, Deputy Atty. Gen., of 
counsel), for the People. 


In re PEOPLE, by BEHA, Superintendent of Insurance. 


In re SECOND RUSSIAN INS. CO. 
Court of Appeals of New York. Feb. 10, 1931. 


175 Northeastern Reporter 121. 
INSURANCE. 


After liquidation of domestic branch of foreign insurance company, such 
company could execute general assignment for benefit of creditors. 

The liquidation of the domestic branch had been completed by the 
statuory liquidator, and there was no receiver to whom the assets could be 
transmitted in the territory of the domicile. The company asked permission 
to execute a general assignment without preferences for the benefit of 
creditors, the assignee thereunder to be chosen by the court. 

(For other cases, see Insurance, Dec. Dig. § 26.) 

Appeal from Supreme Court, Appellate Division, First Department. 

In the matter of the application of People, by James A. Beha, Superintendent 
of Insurance of the State of New York, against the Second Russian Insurance 
Company. From an order of the Appellate Division, First Department (229, 
App. Div. 637, 243 N. Y. S. 35), modifying, and, as modified, affirming an order 
of the Special Term of the Supreme Court as to the disposition of the surplus 
assets of the Second Russian Insurance Company, such company appeals. 

Modified, and as modified, affirmed. 


Paul Bonynge and Daniel A. Dorsey, both of New York City, for appellant 
Second Russian Ins. Co. 


Borris M. Komar, of New York City, for appellant Tillman. 


James F. Donnelly, Alfred C. Bennett, John M. Downes, and Clarence C. 
Fowler, all of New York City, for respondent. 


John J. Bennett, Jr., Atty. Gen. (Joseph C. H. Flynn, Deputy Atty. Gen., of 
counsel), for the People. 
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In re PEOPLE, by BEHA, Superintendent of Insurance. 
In re FIRST RUSSIAN INS. CO. Claims of TILLMAN et al. 
Court of Appeals of New York. Feb. 10, 1931. 
175 Northeastern Reporter 122. 
INSURANCE. 


In proceedings to liquidate solvent Russian insurance company, referee’s re- 
fusal to hear evidence supporting claims arising out of foreign business held error. 
(For other cases, see Insurance, Dec. Dig. § 26.) 


Appeal from Supreme Court, Appellate Division, First Department. 

Proceeding by the People, by James A. Beha, as Superindendent of Insurance, 
for order to take possession of the property of the First Russian Insurance Com- 
pany, established in 1827. From an order of the Appellate Division entered Jan- 
uary 17, 1930 (228 App. Div. 675, 238 N. Y. S. 905), unanimously affirming an order 
of the Special Term which confirmed the report of a referee dismissing objections 
to the disallowance by the Superintendent of Insurance of Claims by James A. 
Tillman, as assignee of Karl Schmidt and others, claimant, by permission, appeals. 

Order of Appellate Division and Special Term reversed, and application re- 
mitted to Special Term. 

Borris M. Komar, of New York City, for appellant. 

James F. Donnelly, Alfred C. Bennett, John M. Downes, and Clarence C. 
Fowler, all of New York City, for respondent Superintendent of Insurance. 


Frederick B. Campbell and Paul C. Whipp, both of New York City, for re- 
spondent First Russian Ins. Co. 


CONWAY, Superintendent of Insurance, v. KAUPP. 
Supreme Court, Trial Term, Albany County. February 6, 1931. 
247 New York Supplement 717. 


1. INSURANCE. 

Liquidator’s. right to demand payment of assessment of mutual insurance 
company’s policyholders depended, as condition precedent, on court’s approval of 
proceedings and assessment, with full opportunity to policyholders to contest as- 
sessment. 

(For other cases, see Insurance, Dec. Dig. § 64.) 
2. INSURANCE. 

Work of liquidator of mutual insurance company must be done under court’s 
supervision. 

(For other cases, see Insurance, Dec. Dig. § 64.) 


Action by Albert Conway, State Superintendent of Insurance, as liquidator 
of the Standard Automobile Mutual Casualty Company, against William Kaupp, 
doing business as Elite Motor Transportation. 

Judgment for plaintiff. 

Clarence C. Fowler, of New York City (Pinckney Estes Glantzberg, of New 
York City, of counsel), for plaintiff. 

Andrew Eckel, of New York City, for defendant. 

STALEY, J. 


The only issue involved herein under the stipulated facts is whether the ac- 
tion was barred by limitation at the time of its commencement. 

The summons herein was delivered May 9, 1930, to the sheriff of Queens 
county. Such delivery extends the statute for an additional sixty days after the 
expiration of the time limited for the actual commencement of the action by per- 
sonal service. Civil Practice Act, § 17. Personal service was made on July 
1930. 

The order directing liquidation was made on April 5, 1923. Thereafter the 
report of the liquidator with an audit of the affairs of the company was filed, 
which included an assessment upon policyholders including this plaintiff, and mo- 
tion was noticed for an order approving said report, audit, and assessment. The 
order of approval and confirmation was made and entered on June 27, 1924. 

Where a right exists, but a demand is necessary to entitle a person to main- 
tain an action, the time within which the action must be commenced must be 


9, 
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computed from the time when the right to make the demand is complete. Civil 
Practice Act, § 15. 

[1] From the very circumstances of the case, a demand for the payment 
of the assessment, which was a contingent liability which depended upon the per- 
formance of a condition precedent, was a necessary procedure, and the right to 
make such demand was not complete until under the liquidation proceedings the 
assessment had been approved by the court and had become a claim established 
in fact and amount after full opportunity to the policyholder to contest therein 
the validity of the power to make the assessment and the accuracy of the amount 
thereof. Swing v. Engle, 143 App. Div. 181, at page 186, 127 N. Y. S. 322. 

[2] The work of the liquidator must be done under the supervision of the 
court. Matter of Casualty Co. of America, 244 N. Y. 443, 155 N. E. 735. 

[3] The assessment became a legal claim against the defendant at the date 
of the confirmation of the report of the liquidator and of his assessments made 
therein. That date was June 27, 1924. It was not until then that the plaintiff 
became entitled to maintain the action, as it was then that the cause of action 
set forth herein accrued. Cary v. Koerner, 200 N. Y. 253, 93 N. E. 979. 

The delivery of the summons to the sheriff on May 9, 1930, and the sub- 
sequent service on July 9, 1930, rendered the commencement of the action free 
from any bar by lapse of time. F 

Findings of fact in accordance with the stipulation and conclusions of law in 
accordance with this memorandum may be presented, awarding judgment in favor 
of the plaintiff and against defendant. 
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TOPICAL INDEX 


1. Control and Regulation. 

§ 3. POWER TO CONTROL AND REGULA'TE. 

3—Question whether hail insurance rates are discriminatory is for control and determination 
of superintendent of insurance. Van Arsdale Osborne Brokerage Co. v. Stull. (Kan.) 

3—Fire insurance business is affected with public interest, and subject to regulation by 
state. Glidden Co. et al. v. Retail Hardware Mut. Ins. Co. of Minnesota et al. (Minn.) 

3—Fire insurance business may be regulated by state under its police power so long as regula- 
tion is reasonable. Power of state to regulate fire insurance companies does not empower 
state to substitute its judgment for that of company. Commercial Standard Ins. Co. v. 
Board of Insurance Commissioners of Texas. (Tex.) ; on : : we 

3—Business of insurance is so far affected with public interest that state may regulate 
rates. Compensation of insurance agent being percentage of premium bears direct 
relation to rate as respects right of state to regulate business. O’Gorman & Young 
Inc, v. Hartford Fire Ins. Co. on $.) oie a es 

§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Rhode Island Fire Insurance Bane held required to pay premium tax on Connecticut 
business without deduction for reinsurance premiums paid Connecticut corporation. 
Equitable Fire & Marine Ins. Co. v. Dunham. (Conn.) 972 

4—Statute making authenticated copy of attending physician’s death certificate prima facie 
evidence of facts therein stated, including cause of death, held valid. Massachusetts 
Mut. Life Ins. Co. v. Bush. (Ky.) ieee g 

4—Standard fire policy provision for compulsory, arbitration or “appraisal - on 
as to loss held not unconstitutional. Glidden Co. et al. v. Retail 
Ins. Co. of Minn. et al. (Minn.) 

4—Special statute conferring right on insurance association and societies to do business 


were unaffected by general statute relating to civil actions. State ex rel Intermountain 
Lloyds v. Porter. (Mont.) 647 


4—Statute protecting insured, notwithstanding failure to give proofs of fire loss, was not 
impliedly repealed because repugnant to subsequent act. Higgins v. Fidelity Phoenix 
Fire Ins. Co. (N. J.) : 

4—Valued policy provision of statute, after. being. impliedly repealed, held not re-enacted 
by subsequent statute. Haberly v. Farmers Mutual Fire Relief Assn. (Ore.) 

4—Statute limiting agent’s commission on fire policy to reasonable amount, not exceed- 
ing that paid other local agents, held not void ss denial of due process. O’Gorman & 

Young, Inc. v. Hartford Fire Ins. Co. (U. 

Questions of public policy are for Legislature oe not for courts. 

et al. (Wis.) 

§ 5. AUTHORITY OR LICENSE TO DO BUSINESS. 

5—Before one can hold himself out as competent to transact insurance business, he 


have fully complied with statute. Kukuska v. Home Mut. Hail-Tornado Ins. 
( Wis.) 


§ 10. SUPERVISION BY PU BLIC OFFICERS OR COURTS. 

10—Insurance board can exercise only authority conferred upon it by statutes. Statutes 
conferring authority on insurance board to regulate insurance business must be strictly 
po ee Commercial Standard Ins. Co. v. Board of Insurance Commissioners of Texas. 
(Tex. 

§ 12. REGULATION OF AGENTS AND BROKERS. 

12—Under statutes, plaintiff being unlicensed, whether acting as insurance broker or in- 


surance agent in procuring insurance for client, could not recover for services ren- 
dered. Howard v. Bez an. (Mass.) 

12—Fire insurance agent is subject to reasonable regulations by state under its police power. 
Insurance board could not fix commissions which fire insurance company could pay local 
agents under statute giving board authority to fix maximum premium. Order of insurance 
board fixing commission which fire insurers could pay local agents, if enforced, would 
vitiate anti-trust laws of state, hence order was invalid. Commercial Standard Ins. Co. 
v. Board of Insurance Commissioners of ‘Texas. (Tex.) ‘ 

12—Insurer was “party aggrieved” by commission’s order refusing to suspend ‘registration 
certificate of insurer’s agent, and could appeal therefrom. Agent, unable to meet obliga- 
tion to insurer because of insured’s default in premium payment, is not guilty of breach 
of trust or misappropriation of funds, requiring suspension of agent’s certificate of 
registration. Evidence held not to warrant suspension of agency certificate issued to 


insurance agent for misappropriation of premiums. Commonwealth ex rel State Cor- 
poration Commission v. Sharp. (Va.) 


$ 13. LLOYD’S ASSOCIATIONS. 

13—There are no presumptions against insurance association doing business under Lloyd’s 
plan on theory of supposed public policy, if association has complied with law. Action 
by Attorney General to declare forfeited any privileges or franchises of insurance asso- 
ciation doing business under Lloyd’s plan held not maintainable, statutory remedies given 
state superintendent of insurance being adequate. Right to do business acquired by 
insurance association doing business under Lloyd’s plan held mere “license” not “fran- 
chise.” Basis for state’s control over insurance association doing business under Lloyd’s 
plan is purely statutory. People v. Norwegian Underwriters et al. (N. Y.) 

$ 13%. STATE INSURANCE. 

13%4—Where crop was listed with assessor for hail insurance, and assessor made return 
thereof, owner could recover for hail damage, notwithstanding auditor failed to enter 
charge for insurance on tax list. Pickrell v. Helgerson, Insurance Com’r. (S. D.) 

131%4—Crop is not covered by state hail insurance, unless listed with county auditor in some 
manner provided by law. Assessor failing to list crop for state hail insurance held 
liable to injured party for loss sustained, although injured party made no effort to 
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secure insurance. Under circumstances, evidence of tenant’s right to crop justified 
recovery against assessor for failing to list crop for state hail insurance. 
et al. v. Sherman. (S. _ D.) 
13%4—Under war risk policy, rights of insured and beneficiaries are dependent upon statutes 
and regulations in force, or afterwards adopted. Government can be held on war risk 
policies only to extent that it has expressly consented. Eblen v. Jordan et al. (Tenn.).. 
§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 
§ 19. —— RETALIATORY LEGISLATION. 
19—Retaliatory statutes, designed to prevent unfavorable discrimination against Wash- 
ington insurance corporations by other states in exercising taxing powers, should be 
strictly construed. Statutes designed to prevent unfavorable discrimination against 
Washington insurance corporations by other states in exercising taxing powers held 
not revenue measure. Retaliatory insurance statutes should be invoked only in cases 
where inequitable discrimination is clearly established. In deciding whether retaliatory 
insurance statutes should apply to California company, insurance commissioner held 
required to consider that under California law taxpaying date for insurance com- 
panies was later than that al by Washington statutes. Pacific Mut. Life was? 
Co. of California v. State. (Wash.) 
20. LOCAL AUTHORITY OR LICENSE AND LICENSE ‘FEES OR TAXES. 
20—‘Capital”’, as used in statute requiring actual paid-up capital as prerequisite to trans- 
acting insurance business, relates to sum dedicated to Gadeun. Unincorporated as- 
sociation of individuals operating insurance business under law of another state re- 
quiring irrevocable pledge of securities ~ possessed of required capital. State ex rel 
Intermountain Lloyds v. Porter. (Mont.) 
§ 21. — LOCAL FUNDS AND SECURITIES. 
21—Surviving directors, lesd than quorum, of dismembered Russian corporation, held unau- 
thorized to act in New York in corporation’s behalf except as conservators of assets that 
might otherwise be lost. Situs of debt to dismembered Russian insurance corporation 
growing out of transactions in England with British insurance company held in England. 
Surviving directors of Russian insurance corporation, less than quorum, could not enlarge 
their power by assigning chose in action for purpose of suing thereon in New York. 
Severnoe Securities Corp. v. London & Lancashire Ins. Co. Ltd. et al. (N. Y.) .. 
21—-Superintendent of insurance liquidating insolvent foreign insurance company, on allow- 
— of preferred claim of Alien Property Custodian, was liable only for such interest 
ane e had received on fund due custodian. In re People, by Beha, Supt. of Insurance. 
eo 
21—Absent statute. decrees instructing liquidation of foreign insurance company as to ad- 
ministration of surplus must be equitable. After liquidation of foreign insurance com- 
pany, surplus must be made available for payment of creditors and policyholders with 
claims founded on foreign business. Creditors of foreign insurance company with 
claims founded on foreign business should be permitted to prosecute suits for pay- 
ment of claims from surplus after liquidation. After liquidation of foreign insurance 
company and payment of all claims, surplus should be paid to corporation, represented 
by directors, a quorum of the board. People, by Beha v. Russian Reinsurance Co. 
of Petrograd, Russia. (N. Y.) ; ee) ; ; 1355 
21—Domestic business of foreign insurance company ‘having ‘been liquidated and _ local 
debts discharged, surplus held by liquidator must be paid to attaching creditor, to 
extent of attachment lien. Interest payable to attaching creditor bv liquidator of in- 
surance company must include whatever interest is protected by lien. Liquidator of 
foreign insurance company may be required before distributing surplus to consider 
claims of creditors arising out of foreign business. Referee’s determination respecting 
value of rubles in considering claim against Russian insurance company held proper 
under evidence. Directors less than quorum may be treated as conservators of prop- 
erty of companies when assets within state might otherwise be lost after liquidation. 
After liquidation of foreign insurancé company, delivery of assets to directors not 
constituting ouorum should be conditioned on execution of bond. In re People, by 
Beha. (N. Y.) ...1354, 1356 
22. ——— APPOINTMENT AND REGULATION OF LOCAL AG ENTS. 
That party during trial finds himself without essential evidence is not, alone. compelling 
reason far continuance. Charlton v. Jersey Mutual Casualty Ins. Co. (N. J.) . 22 
§ 26. —— ACTIONS 
26—After liquidating foreign insurance company, state of New York is not 
duty to wind up business of such corporations. People, by Beha v. Russian 
Co. of Petrograd, Russia. (N. Y.) a ; Daa ahs Oa a 3 
+—After liquidation of domestic branch of foreign insurance . company, such comnany could 
execute general assignment for benefit of creditors. In proceedings to liauidate solvent 
Russian insurance company, referee’s refusal to hear evidence supporting claims 
arising out of foreign business held error. In re People, by Beha. (N. Y.) ....1357, 1358 


Il. Insurance Companies. 
(A) STOCK COMPANIES. 
§ 35. OFFICERS. 


35—Medical director, being charged with notice of corporate by-laws, could not rely on 


implied authority of general manager to a him for one year. Grice v. American 
Nat. Ins. Co. (Tex.) : Snes 


charged with 
Reinsurance 
26 


§ 41. INSOLVENCY AND DISSOL UTION. 
§ 50. —— ASSETS AND RECEIVERs. 
50—Commissioner of insurance had plenary jurisdiction to deal with domestic life insurance 
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company financially embarrassed due ot mismanagement; it is presumed commissioner is 
faithfully performing duties in rehabilitation of insolvent domestic company; small stock- 
holders in insolvent domestic insurance company could not sue for receivership, where it 
did not appear that rehabilitation could not be affected within time granted by insurance 
commissioner. Wright et al. v. Federal Reserve Life Ins. Co. et al. (Kans.) 

(B) MUTUAL COMPANIES. 

$ 54. CONSTITUTIONS AND BY-LAWS. 

54—Amendment to constitution and by-laws of insurance association must be construed as 
operating prospectively. Winters Mut. Aid Ass’n. Circle No. 2 v. Reddin. (Texas) 

§ 57. FRANCHISES AND POWERS. 

(1). In general. 

57(1)—State insurance laws are part of charter of life association and 
pany. Enforcement of state insurance laws was property right of every member of 
life association and charter right of association. Cook et al. v. Illinois Bankers’ Life 
ASD. @ a C.. SS .. . .1083 

§ 61. INSOLVENCY AND DISSOLUTION. 

$ 64 — REMEDIES AND PROCEEDINGS ON INSOLVENCY. 

64—Liquidator’s right to demand payment of assessment of mutual insurance company’s 
policyholders depended, as condition precedent, on court’s approval of proceedings and 
assessment, with full opportunity to policyholders to contest assessment. Work of 
liquidator of mutual insurance company must be done under court’s supervision. 
Conway, Superintendent of Insurance v. Kaupp. (N. Y.) Peirein G4 : ah hae 

§ 66. —— REORGANIZATION. 

66—Notice by reorganied benefit association that new certificate replaced old certificate did 
not change obligations under old certificate. Payment of assessment with knowledge of 
terms of new certificate issued by reorganized benefit association held insufficient to show 
acceptance of new certificate. Insured, to be bound by new certificate issued after re- 
organization of benefit association, must have intended to accept new terms. Benefit 
association, not showing member’s intention to accept new certificate avoiding liability 
for suicide, held not relieved from liability 
v. Central Illinois Mut. Relief Ass’n.  (IIl.) ; . ‘ 2 


26 
§ 70. ASSETS AND RECEIVERS. 
70—Policyholders of life association were without right under state law to maintain action 
for injunction and appointment of receiver and to set aside reinsurance contract. 
Cook et al. v. Illinois Bankers’ Life Ass’n. et al. (U. S.) ......... c 1083 
§ 71. —— ASSESSMENTS BY RECEIVERS. 
(4). Enforcement of assessment. 
71(4)—Petition of foreign insurance commissioner against former member of mutual insur- 
ance company to enforce assessment decreed by foreign court against policy owners 


on liquidation of insolvent insurer to pay losses stated cause of action. Freedy v. 
Trimble Compton Produce Co. (Mo.) 


III. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 74. APPOINTMENT OR EMPLOYMENT OF AGENT. 

74—Contract requiring agent to return unearned commission to insurer held ambiguous 
authorizing proof of contemporaneous parol agreement to determine meaning; cancella- 
tion clauses written by insurer and countersigned by agent after making of agency 
contract do not necessarily supercede or become part of contract; answer alleging local 
agent of insurer made oral agreement with insurer through special agent held sufficient 
to show special agent’s authority to represent insurer. Fireman’s Fund Ins. Co. v. 
Davis. (Ga.) 3 bas eee 

§ 76. EVIDENCE AS TO AGENCY. 

76—Course of conduct of company dealing in insurance and individual held sufficient to 
show individual was company’s agent. Royal Indemnity Co. v. Hook. (Va.)........1325 


§ 78. SCOPE AND EXTENT OF AGENCY. 

78—Where insured left fire policies with Jocal insurance agent, possession was that of in- 
sured, not of company. Where local agent held policies for insured, held, agent 
must deliver policies upon insured’s request. Struble v. National Liberty Ins. Co. 
of America. (Mich.) 

§ 83. LIABILITIES OF AGENTS AND THEIR SURETIES. 

(1). In general. 

83(1)—Where contract of insurance is accepted by insurer agent delivering policy on part pay- 
ment of cash and balance evidenced by insured’s notes is liable for premium due. ‘om- 
monwealth ex rel State Corporation Commission v. Sharp. 

§ 84. COMPENSATION OF AGENT. 

(1). In general. ; 

84(1)—Where contract of employment provides for advances to employee which are to be 
deducted from commissions agreed on, employer may recover from employee excess of 
advances over commissions earned. Liberty Nat. Life Ins. Co. v. Longshore. (Ala.) . .1350 

84(1)—“‘Unearned commission” required to be returned by agent to insurer held not to in- 
clude commissions on policies canceled by insurer. Fireman’s Fund Ins. Co. v. Davis. 97 
Ga.) ead ews a aa 

84(1) i granting insurance agents increased compensation, contract method of computin 
net amount of business should be followed. Parr et al v. Insurance Company o 
North America. (Md.) 


assurance com- 
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(2). Right to commissions. 
84(2)—Contract providing that Baltimore agents should receive increased contingent com- 
missions equal to any “larger contingent commission, * * * granted to the agent in 
any other large city” held not limited to compensation granted by Eastern Union of 
insurance companies where both Boston and Baltimore insurance agents had like 
— to solicit, deliver, and cancel policies, Boston agents were within contract with 
3altimore agent “requiring increased commission” if larger contingent commission was 
granted “agent in any oiher large city.”” Parr et al v. Insurance Company of North 
America. (Md.) 
84(2)—Contract providing that Baltimore agent should receive increased contingent ¢om- 
missions equal to any “larger contingent commission * * * granted to the agent in 
any other large city” held limited to compensation granted by Eastern Union of insur- 
ance companies. Where both Boston and Baltimore insurance agents had like powers 
to solicit, deliver, and cancel policies, Boston agents were within contract of company 
with Baltimore agent requiring increased commission of larger contingent commission 
was granted “agent in any other large city.” Insurance Company of North America 
v. Parr et al. (U. S.) 
(4). Commissions on renewals. 
84(4)--Contract to pay agent, on termination of contract agreed renewal commissions, 
less 2 per cent. for collection, meant 2 per cent. of premiums. Thomas v. Vidal. 
(N. Y.) ; ile 
(6). — Actions for compensation. 
84(6)—Contract requiring agent to return unearned commission to insurer held ambiguous 
authorizing proof of contemporaneous parol agreement to determine meaning cancellation 
clauses written by insurer, and countersigned by agent after making of agency contract 
do not necessarily supercede or become part of contract; answer alleging local agent 
of insurer made oral agreement with insurer through special agent held sufficient to 
show special agent’s authority to represent insurer. Fireman’s Fund Ins. Co. v. Davis. 
(Ga.) ag he ; : 
86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 
87. - IN GENERAL. ‘ 
Tendency of courts is toward liberal construction of insurance agent’s power. Royal 
Indemnity Co. v. Hook. (Va.) ; ; pietaigha a ere Cl are aie ; 
Soliciting agent has only authority which is expressly granted, or may properly be ise 
plied from agent’s practice, permitted by insurer. Kauphusman v. Home Mut. Hail 
‘Tornado Ins. Co. (Wis.) hy aa 
89. ASSISTANTS AND CLERKS OF AGENTS. 
Insurance company should be held responsible not only for acts of agents, but for 
acts of agents’ employees, especially when agent is corporation. Royal Indemnity 
Co. v. Hook. (Va.) . , sh sa 
90 EFFECT OF PROVISIONS OF POLICY. 
Provision making premiums payable to agent upon delivery of official receipt is waived, 
where agent, so authorized, accepts premium without delivering such receipt. Agent’s 
authority is fixed by contract, express or implied, between insurer and agent, not 
between insurer and insured. Bigalke v. Mutual Life Ins. Co. of Baltimore. (Mo.) ..1147 
§ 92. EVIDENCE AS TO AUTHORITY. 
92—Extent of agent’s authority as between principal and third person 
authority agent has or which principal represents him as having evidence showed in- 
surer led local agent to rely on assumption that insurer’s special agent had power to 
contract for insurer. Fireman’s Fund Ins. Co. v. Davis. (Ga.) 
Insurer had burden to show agent’s authority to collect premium was restricted to par- 
ticular debit or district. Evidence supported finding of insurer’s agent’s authority to 
collect semi-annual premium. Practice of insurer’s agents in collecting premiums with- 
out delivering official receipt. acquiesced in bv insurer’s officers, held admissible to 
show authoritv. Bigalke v. Mutual Life Ins. Co. of Baltimore. (Mo.) 1147 
92—Evidence held to show that agent issuing accident policy was clothed with apparent 
authority of general agent so that his acts were binding. Commonwealth Casualty 
Co. v. Coogle. (Tex.) ‘ SiMe ee , 
92—It must be presumed, where nothing to contrary appears that agent attaching riders to 
fire policies in manner provided for had full authority. Home Ins. Co. of New York 
v. Scott. (U. S.) 


§ 93. UNAUTHORIZED AND WRONGFUI, ACTS OF AGENTS. 

93—Whether agent acted within scope of authority in delivering fraudulent policy was properly 
submitted to jury under evidence of agent’s authority to solicit insurance, write applica- 
tions, deliver policies, and collect premiums. That insurer did not profit from its agent’s 
fraud in delivering bogus policy to insured did not relieve insurer from liability for 
damages sustained. Williams v. Commercial Casualty Ins. Co. (S. C.) ........... 1030 

93—Agent’s breach of duty to principal may_be chargeable to principal. Starling v. West 
Virginia & Kentucky Ins. Agency. (W. Va.) iste ae 


1325 


is determined by 


92 


1276 

§ 95. NOTICE TO AGENT. 

95—Rule that insurance agent’s knowledge is imputable to company applies to soliciting 
agents with reference to matters made known to them before execution of policy. In- 
surance agent’s knowledge respecting matters affecting policy when issued is knowledge 
to company. Royal Indemnity Co. v. Hook. (Va.) 

(B) AGENCY FOR APPLICANT OR INSURED. 


§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 
§ 98. —— IN GENERAL. : 
98—Broker may be agent for both parties respecting particular acts to be done in consummation 
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of insurance contract. Although broker was insured’s agent in soliciting insurance on 
manuscript, he was insurer’s agent for purpose of delivering policy and collecting premiums. 
Sun Ins. Office, Ltd. of London v. Mallick. (Md.) : 

98—Statute making person soliciting insurance agent of insurer means person soliciting insur- 
ance and procuring application is agent of insurer for purpose of such solicitation and 

procuration. Pateras v. Standard Accident Ins. Co. (Ohio.) 

Statute held not to preclude insurer’s agent acting as insured’s agent in certain particulars 

in proper case. Insurance Co. of North America v. Burton et al. (Okla.) 

§ 100. EVIDENCE AS TO AGENCY. 

100—Insured’s testimony regarding conversations with insurance 
showing whether agent represented insured or insurer 
gins v. Fidelity Phoenix Fire Ins. Co. (N. J.) 


§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—Agent’s promise that policy would be delivered by May lst, if binding on insurer, 
was not controlling in tort action for failure to deliver policy during insured’s lifetime, 
in view of stipulations in application. Metropolitan Life Ins. Co. v. Brady. (Ind.) 

§ 104. AGREEMENTS TO PROCURE INSURANCE AND LIABILITY THERE- 

UNDER. 

104—-Where conditional seller contracted to insure motor trucks to protect seller’s and 
buyer’s interest, seller held not liable for failure to have policy cover interest of 
party repurchasing. Conditional seller failing to perform promise to have fire policies 
cover interest of conditional buyers executor reselling trucks held liable to executor 
for loss sustained by fire. Amount of loss for conditional seller's failure to perform 
promise to have fire policies cover interest of conditional buyer’s executor selling 


774 


1054 
98- 
756 


agent held admissible, 
in contemplated settlement. Hig- 


trucks was value of buyer’s interest in trucks at date of fire causing loss. Mack In- 
ternational Motor Truck Corporation v. Wachovia Bank & Trust Co. et al. (N. C.) 1303 


§ 107. EXTENT AND EXERCISE OF POWERS OF AGENT. 
§ 108. - 
1 


- IN GENERAL. 
08—Retention without objection by insured’s broker of burglary policy after reading 
false negative statement therein respecting prior burglary loss bound insured. Bobrow 
v. United States Casualty Co. (N. 
111. UNAUTHORIZED AND WRONGFUL ACTS OF AGENTS. 
111—Where beneficiary making application for life policy and paying premium thereon does 
not have authority from insured to make application, policy is void. American Bene- 
fit Life Ins. Co. v. Armstrong. (Ark.) 1111 


IV.  Insurable Interest. 
§ 114. NECESSITY IN GENERAL. 
114—Insured must have insurable interest when fire policy is issued and when loss occurs. 
Girard Fire & Marine Ins. Co. v. Gunn. (Ala.) 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(2). Persons having insurable interest in general. 
5(2)—Generally trustee, though having no personal interest in property, has insurable 
interest. ‘I’rustee under quit claim deed conveying property for benefit of creditors, 
though having no beneficial interest as creditor, had insurable interest. Fray v. Na- 
tional Fire Ins. Co. of Hartford.  (Ill.) ‘cam eae ; ; ag 
115(2)—-Wife may insure household furnishings owned in community with husband and 
used in homestead owned by wife alone. Niagara Ins. Co. v. Pool. (Tex.) 
C3}; WE arehousemen and other bailees. 


115(3)—Bailor could insure ae for benefit of himself and bailor. Goldstein v. 
(Ala.) ; aan 


633 


Harris. 


(5). Mastenter ‘aaa mortgagee. 
115(5)—Grantee who acquired property in trust, but executed mortgage thereon, had in- 
surable interest in buildings superior to right of beneficiary. Travelers’ Ins. Co. 
of Hartford, Conn. v. Farmers’ Mut. Fire Ins. Ass’n. of Monona County. (Ia.) 
115(5)—Owner of property possesses insurable interest therein, notwithstanding mortgage 
on property up to full amount of insurance. Florea et al. v. Iowa State Ins. Co. 
(Mo.) 


§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEAL! TH. 
; (1). In general. 

116(1)—Proceeds of deceased partner’s insurance payable to his estate, and premiums of 
which were paid from partnership funds, held intended for partnership’s benefit and 
were impressed with trust therefor. Partnership held to have insurable interest in 
life of deceased partner. Proceeds of life policy, though payable to deceased partner’s 
estate, held partnership assets. Quinn v. Leidinger. (N. 

§ 118. INSURANCE WITHOUT INTEREST. 

§ 119. —— WAGERING POLICIES IN GENERAL. 

119—Life insurance contract held not void as wagering contract, 
debted to a which paid premiums, and policy 
Midland Nat. Life Ins. Co. v. Mosher et al. (N. 


§ 123. EXTINGUISHMENT OF POLICY. 
3—Contractor had no interest in insured btilding at time of fire, where obligation to 
build, not discharged, had been repudiated. Barton-Mansfield Co. v. Wells et al. 


where insured was in- 
was assigned to secure existing debt. 
By. i«- ; 


(Ark.) 





Topical Index 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


§ 125. WHAT LAW GOVERNS. 
(1). In general. 

125(1)—Laws of New York governed life policy issued by New York Corporation, where 
premiums and benefits were payable at New York office. Head et al. v. New York 
Life Ins. Co. (U. S.) 

(2). Place of contract. 

125(2)—Where fine arts policy was executed in New York, but was delivered and premiums 
collected through broker in Maryland, it was Maryland contract. Sun Ins. Office, Ltd. 
of London v. Mallick. (Md.) 

125(2)—Insurance contract, made in Germany and payable there in German currency, must 
be construed according to German laws. Heine v. New York Life Ins. Co. (U. 

§ 129. POWERS OF AGENT IN RESPECT OF CONTRACTS IN GENERAL. 

129—S catement by automobile liability insurer’s agent that insured was insured as of certain 
date was equivalent to oral insurance contract. Searle v. Southern Surety Co. of New 
York. (N. Y 

129—Representations of agent taking application for insurance and receiving cash pre- 
mium are binding upon insurer. Hartford Fire Ins. Co. v. Guthrie. (U. S.) «aa ee 

§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 

(1). In general. 

130(1)—Policy constitutes contract on terms whereof minds of parties must meet. Weyh et 
al. v. California Ins. Co. (Mont.) 

(2). Necessity of acceptance and approval. 

130(2)—Application for fire insurance delivered to insurer’s agent, though accompanied by 
note for premium, does not result in binding contract until accepted by insurer. 
Home Ins. Co. of New York v. Huguley. (Ga.) ...1198 

(4). Effect of delay. 

130(4)—Where applicant for life insurance had not paid premium, insurer held not liable 
under application for negligent and unreasonable delay in acting on application or in 
delivery of policy. Mere delay in passing on application for insurance cannot be con- 
strued as acceptance thereof by insurer, which will support action ex contractu. 
Metropolitan Life Ins. Co. v. Brady. (Ind.) 

130(4)—Insurer held liable for actual damage not exceeding amount of hail insurance ap- 
plied for, where insurer delayed in notifying applicant of rejection of application. What 
constitutes reasonable time for rejecting insurance application is fact question, except 
in clear cases. Insurance organization of farmers associated for mutual protection 
could not be charged with same degree of diligence in rejecting applications as insurer 
organized for profit. Kukuska v. Home Mut. Hail-Tornado Ins. Co. (Wis.) 1240 


§ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 
131(1)—Oral agreement for making and delivery of automobile liability policy would constitute 
binding contract. Searle v. Southern Surety Co. of New York. N. Y.) 
(2). Authority of agent. 
131(2)—Oral contract of automobile fire insurance made by soliciting agent held binding upon 
foreign insurance company. In action on oral contract of automobile fire insurance 
instructions regarding insurance agent’s authority held not erroneous. Foursha v. Ameri. 
can Ins. Co. (Mo.) .. 1049 
131(2)—Under application and by-laws, soliciting agent held unauthorized to waive condi- 
tions of application, or effect oral contract for tornado insurance. Kauphusman v 
Home Mut. Hail Tornado Ins. Co. (Wis.) : 
§ 133. FORM AND REQUISITES OF POLICY. 
(1). In general. 
133(1)—Written agreement, as life policy, is valid, although undated. Independent Life 
Ins. Co. v. Vann. (Ala.) og , i 
133(1)—Marine insurance a _ - independent insurance contract, but rather 
assignment pro tanto by holder of policy of rights ther i 
Ins. Co. of Hartford, Conn. (N. Y.). r : SS a 
133(1)—Fire oe poe include a for unconditional ownership by insured, bind- 
ing on insured, unless insurer waived or was estopped ying there "N 
River Ins. Co. v. Belcher. (Va.) ne ee ee See: ee 
(2). Style and size of type. 
eae? ae life ew stipulation that rider provisions for accidental death benefit should be 
void if nonforfeiture provisions were operative was not ineffectiv d 
Orr v. Prudential Ins. Co. of pte agg (Mass. ) enecnihiccoutienPesrectine ie 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
‘ : (1). Necessity of delivery. 
36(1)—Delivery of fire policy is not essential to validity of contra y icati 
heen accepted and policy issued. Home Ins. Co. v. Parks. (Ga) ane Saeneee 748 
136(1)—Without other proof showing consummation of contract for fire insurance by meet- 
ing of minds, actual delivery of policy must be shown. Home Ins. Co. of New York 
v. Huguley. (Ga.) f 1198 
136(1)- ; 
vent recovery thereon, if one was actually issued and was i 
v. Southern Surety Co. of New York. (N. Y.) ee 
(2). Sufficiency and effect of delivery. 
136(2)—Where it did not appear that fire policy was delivered or notice of issuance given 
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issuance to local agent was immaterial as respects consummation of contract. Home 
Ins. Co. of New York v. Huguley. (Ga.) 
(4). Effect of condition as to delivery while insured is in good health, 
136(4)—Provision that insurer assumes no obligation unless, when policy is delivered, in- 
sured is in sound health, is “warranty,” not “condition precedent;” hence must be con- 
strued with entire contract. Independent Life Ins. Co. v. Vann. (Ala.) 235 
136(4)—Provision of life policy requiring delivery to insured while in good health con- 
stitutes condition precedent which may be waived by insurer. American Nat. Ins. 
Co. v. Lacey. (Ark.) ; nee 
136(4)—Insurance company held not ‘liable, where, at time of delivery of policy, insured 
was afflicted with incurable disease which caused his death. National Life & Accident 
Ins. Co. v. Hugger. (Miss.) . 
(5). Acceptance and effect thereof. 
136(5)—Insured’s illiteracy and lack of opportunity to read public liability policy at time 
of delivery held not to excess failure to read policy, where period of approximately 
= —— elapsed between delivery and accident. Maryland Casualty v. Adams. 
(Miss. 
§ 137. PAYMENT OF PREMIUMS OR DUES. 
(1). Necessity of payment to bind company. 
137(1)—Fire policy, under its express terms and by-laws of underwriters association made 
part of policy, held effective, notwithstanding premium had not been paid. Ginners’ 
Mutual Underwriters’ Assn. of Texas vy. Pickard. (Tex.) 
§ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—-Public liability policy held not void because indemnifying insured against conse- 
quences of employee’s illegal acts in assaulting another. Robinson et al v. United 
States Fidelity & Casualty Co. (Miss.) 
§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS 
(1).. In general. 
141(1)—Provision that insurer assumed no obligation, unless, when policy was delivered, 
insured was in sound health, being warranty rather than condition precedent, could be 
waived. Independent Life Ins. Co. v. Vann. (Ala.) ‘ tare nies 235 
141(1)—Provision of life policy requiring delivery to insured while in good health con- 
stitutes condition precedent which may be waived by insurer. Insurer, delivering policy 
without knowledge insured was seriously ill, was not estopped to set up provision 
requiring delivery to insured while in good health. American Nat. Ins. Co. v. 
Lacey. (Ark.) 
141(1)—Foreign insurance company could not defend action on fire policy on ground that its 
business with insured was done in violation of statute. Foursha v. American Ins. 
(Mo.) 
141(1)—Condition ‘precedent to delivery of life policy may be waived by insurer. Fender v. 
New York Life Ins. Co. ot on 
141(1)—Insurer held estopped to repudiate ace nt s act in "issuing accident ‘policy, or to deny 
his authority. Commonwealth Casualty Co. Coogle. (‘T’ex.) 
41(1)—Statute describine those who are Couns agents does not authorize mere so- 
liciting agent to modify explicit provisions of application. as for tornado insurance. 
Under application and by-laws soliciting agent held unauthorized to waive conditions 
of application, or effect oral contract for tornado insurance. Insurer, which allegedlv 
failed to notify held not estopped to deny liability. Kauphusman v. Home Mut. Hail 
Tornado Ins. Co. (Wis.) é 
(2). Payment of first premium. 
141(2)—Insurer’s unconditional delivery of fire policy without requiring payment of premium 
or deposit waived payment as condition precedent to liability. Ginners’ Mut. Underwriters 
Assn. of Texas v. Pickard. (Tex.) 
(4). Estoppel of insured. 
141(4)—Applicant for fire policy falsely representing ownership cannot avoid payment of 
premium on ground that title was in another, regardless of insurer’s knowledge thereof. 
Home Ins. Co. v. Parks. (Ga.) ...... 742 
141(4)—Insured, as well as insurer. may waive condition precedent to "delivery of ‘policy 
which is solely for his benefit. Fender v. New York Life Ins. Co. (S. C.) : 268 
§ 143, REFORMATION. 
(3). Fraud and mistake in general. 
143(3)—Reformation of insurance policy is granted only in cases of mutual mistake or 
mistake of one party, coupled with fraud of the other. Barton-Mansfield Co. v. 
Wells et al. (Ark.) ... 1190 
143(3)—Insured after loss may have policy reformed to include essential | element of con- 
tract, where omission was not previously discovered; insured’s failure to examine 
policy promptly when received will not defeat right to have it reformed after loss. 
Davis v. Highway Motor Underwriters. (Neb.) ais hae a 
(4.) As to property or interest covered. 
143(4)—Liability policy covering jitney operator held intended to include automobile 
specified in application for license, but by mutual mistake including different automobile, 
requiring reformation. Type of automobile held not material in liability policy on 
jitney bus, where insurance rates were not shown to be different, and mistake in 
specifying automobile did not prevent reformation. Gillanders et al. v. Da Silva et al. 
Cal.) ..1281 
143002 Where fire policy described improvements intended to be covered by another policy 
applied for at same time for adjoining premises, mortgagee was entitled to reformation. 
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Travelers’ Ins. Co. 
nona County. (la.) 
(7). Necessity of reformation. 
143(7)—Court properly admitted evidence of correct description of property incorrectly 
described in fire policy, though no reformation was asked. Holyfield vy. Farmers’ Al- 
liance Ins. Co. (Kan.) Usher Seale ol ey cine 
43(7)—-Reformation of fire policy in equity was unnecessary, where parties’ intent was 


ambiguously evidenced by written contract. Queen Ins. Co. of America v. Myer 
Milling Co. (U. S&S.) ; 


se nue . 300 
(8). Right to reformation. 
43(8)—Under facts shown, court properly refused, at instance of deceased building con- 
tractor’s creditor, to reform fire policy to show intent was to protect contractor’s 
interest. Under facts, reforming fire policy at creditor's instance to make it show in- 
tent was to protect deceased contractor’s interests held 


inequitable. Barton-Mansfield 
Co. v. Wells et al. (Ark.) 7 


4$3(8) 


of Hartford, Conn, v. Farmers’ Mut. Fire Ins. Ass’n. of Mo- 


315 


1209 


bey slike 5 sae 

Insured after loss may have policy reformed to include essential element of con- 
tract, where omission was not previously discovered; insured’s failure to examine pol- 
icy promptly when received will not defeat right to have it 
Davis v. Highway Motor Underwriters. (Neb.) 

42(8)-—In action on fire policy, 
without questioning insured, 


reformed after loss. 
; ’ a f 1295 

application being written by insurer’s agent, who knew facts, 
eld insured may be entitled to reformation and have recovery 

submitted to jury. Taluc v. Fall Creek Farmers’ Mut. Fire Ins. Co. (Wis.) 

143(8)—That insured when acting as broker, placed insurance through insurer’s agent, did 
not constitute latter agent of former in issuing policy on insured’s automobile, as regards 
insured’s right to reformation. That insured as broker, placed insurance with insurer’s 
agent, did not, as regards reformation of policy on insured’s automobile, constitute insured 
agent of insurer. As regards right to reformation, insured, though insurance broker, 
was considered as any other insured of similar intelligence and experience. Insurer not 
ng prejudiced, insured was not estopped from seeking reformation, though not reading, 


and discovering errors in policy until after automobile theft. Barly v. Public Fire 
Ins. Co. (Wis.) 5 


§ 144. MODIFICATION. 
(1). In general. 
144(1)—Mutual benefit certificate could not be altered 
Central Tllinois Mut. Relief Ass’n. (III) 
144(1)—Strict indemnity 
Millan. (Pa.) : 
144(1)—Insurance agent’s agreement to transfer fire 
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without consent of holder. York v. 


contract may become modified by subsequent acts. West v. Mac- 
; S ciave Sie aieloty re ene 420 

policies when trade was consummated 
did not create executory contract enforceable in equity where policies were never pre- 
sented for transfer. Surratt v. Fire Association of Philadelphia. (U. S.) 

(B) CONSTRUCTION AND OPERATION. 

§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 

(1). In general. 

146(1)—Provision that insurer assumes no obligation unless, when policy is delivered, in- 
sured is in sound health, is ‘‘warranty,’” not “‘condition precedent’; hence must be con- 
strued with entire contract. Independent Life Ins. Co. v. Vann. (Ala.) 

146(1)—Insurance contracts should receive reasonable construction to effectuate their pur- 
poses. When interpreting insurance policy, legal effect should be given to all language, 
and object intended should be considered. A%tna Life Ins. Co. v. Spencer. (Ark.) 241 

146(1)—Provisions of policy must be harmonized, if possible. Language of entire policy 
must be considered in determining rights and liabilities of parties. American In- 
demnity Co. v. Hood et al. (Ark.) meee i _ : ; Tere 

146(1)—Clauses of insurance policy must be read together. Aetna Casualty & Surety Co. 
v. Sengel et al. (Ark.) RP ge ant Nikled nlw Cikiy au aera 

146(1)—Contract of insurance is to be interpreted in light of its nature, in view of its 
purpose, and with considerable degree of liberality in favor of insured and against in- 
surer. Granger v. New Jersey Ins. Co. (Cal.) 

146(1)—Courts endeavor to carry out policy as made and at same time prevent, if possible, 
exceptions and conditions from wholly devouring policy. Kautz v. Zurich General 
Accident & Liability Ins. Co. Ltd.  (Cal.) se Sate Arata engi 

146(1)—Unambiguous words of insurance policy must be given effect in accordance with 
nlain ordinary meaning. Field v. Southern Surety Co. of New York. (la.) 

146(1)—Insurance policies are construed as other contracts and when unambiguous language 
is given usual significance to effectuate intent of parties, parties are presumed to un- 
derstand policy as executed, and every intelligible condition is presumed intended to 
accomplish some purpose. American Automobile Ins. Co, v. Fidelity & Casualty Co. 
of New York. (Md.) : 

146(1)—Insurance contract, if terms are plain and unambiguous, must be construed like any 
contract between parties. Georgia Casualty Co. v. Cotton Mills Products Co. (Miss.)..1063 


146(1)—Construction of policy is governed by princinles used in construing other instruments. 
Test in construing doubtful policy provision is what reasonable person in insured’s position 
would have understood. Cartier v. Iumbermen’s Mut. Cas. Co. et al. (N. H.) . 5 ata ee 


146(1)—All words in insurance policy, so far as possible, must be given meaning. 
v. Importers’ & Exporters’ Ins. Co. of New York. (N. Y.) c 347 


146(1)—Courts cannot construct contract for assured’s benefit, in absence of outline therefor 
clearly shown in words expressed. Fearon v. Metropolitan Life Ins. Co. et al. (N. Y.) 


146(1)—Guide to proper construction of tourist policy is reasonable expectation and purpose 
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of ordinary business man when making ordinary business contract. Ettlinger v. Importers’ 
& Exporters’ Ins. Co. of New York. (N. Y.) .. ; 784 

146(1)—Doubtful cr ambiguous language of contract, especially of insurance, should be 
interpreted with view to - effect to dominant purpose of para, West v. Mac- 
Millan. (Pa.) .«...<. 2's etn wis eae ae 

146(1)—In absence of waiver or prevention of "performance by one ‘party. through acts of 
other, insurance contract must be enforced in accordance with its meaning. Parker v. 
Jefferson Standard Life Ins. Co. (S. C.) . teas 281 

.46(1)—Clause waiving life insurance premium on proof ‘of disability must be construed, 
not technically, but with entire policy, and facts of case. Mid-Continent Life Ins. 
Co. v. Hubbard. (Texas.) a anon ; wr 0 akigdd ate aa ee hae oe eee 

146(1)—Provisions of insurance policy must be considered together and reasonable con- 
struction given, if possible. Insurance Co. of North America vy. Mathers. (‘T’ex.) 367 

146(1)—When policy is issued and delivered, insured is bound by its terms. Southern 
Travelers’ Ass’n. v. Wright. (Tex.) ; snare , ° 1271 

146(1)——-Court, in construing policy covering robbery of pay roll ‘money, must consider 
purposes of contract and circumstances of handling money. International Harvester 
Co. v. National Surety Co. (U. S.) 

2). Language of policy. 

146(2)—In health and accident policy, captional words, “Death Benefit at Beginning $500,” 
held part of contract. On front page of accidental and health policy, general captional 
provisions in nature of index or epitome of contents should be construed with de- 
tailed provisions. General words in insurance policy should be restricted, when spe- 
cial or particular provisions disclose intention to that effect. Inter- Ocean Casualty 
Co. v. Scruggs. (Ala.) 

146(2)—Insurance policies are construed as other contracts and when unambiguous, langua ige 
is given usual significance to effectuate intent of parties. American Automobile Ins. 
Co. v. Fidelity & Casualty Co. of New York. (Md.) 

146(2)—Court must consider word “‘accident” from point of view of average man construing 
policy. Word “accident” in policy means sudden and instant happening, referable to 
definite and fixed period of time. Jackson v. Employers Liability Assur. Corporation. 
CN. ¥,) 

146(2)—Fire policy, if susceptible of more than one construction, should be construed strictly 
against insurer. Provisions of fire policy and by-laws of underwriters association made 
part of policy governing payment of premiums, held ambiguous, and therefore should be 
liberally construed in insured’s favor. Ginners’ Mutual Underwriters Assn. of Texas 
v. Pickard. (Tex.) bers 

146(2)—Words used in life policy must be given usual ordinary mez ining, unless ‘contrary 
intention appears from contract or surrounding circumstances. Lincoln Nat. Life Ins. 
Co. v. Erickson. (U. S.) Sie ee Sieben’ eax 5 4 

146(2)—-In construing contracts, such as life insurance policies, words should be given 
common, not technical, interpretation, according to common and approved usage, un 
less inconsistent with manifest intent. Charette v. Prudential Ins. Co. of America. 
(Wis.) is ‘ 

(3). Liberal or ‘strict construction. 

146(3)—Doubt as to application of incontestable clause in life policy must be solved in 
favor of beneficiary. Independent Life Ins. Co. v. Carroll. (Ala.) 

146(3)—Every intendment in life policy must be resolved in favor of insured and against 
insurer. Independent Life Ins. Co. v. Vann. (Ala.) 

146(3)—Rule that insurance contracts must be construed most strongly against insurer 
applies only where language is ambiguous and susceptible of two reasonable con- 
structions. Inter Ocean Casualty Co. v. Scruggs. (Ala.) : ; ; . 

146(3)—-Insurance policies are construed most strongly against insurer. Inter-Ocean 
Casualty Co. v. Scruggs. (Ala.) ; Fe epited a nw Paid aig 

146(3)—Ambiguous language in insurance policy should be construed in favor of insured. 
7Etna Life Ins. Co. v. Spencer. (Ark.) 5 Saha ol bee ‘haath 

146(3)—In case of doubt, provisions of policy will be construed most strongly against 
insurer. In event of irreconcilable conflict between printed insuring clause favoring 
insured and indorsement, former must prevail over latter. American Indemnity Co. 
v. Hood et al. (Ark.) 44's SheA aE DORR aan ae anaes a tad : 1279 

146(3)—Where insurance policy is susceptible to two interpretations, that most favorable 
to insured must be adopted. Aetna Casualty & Surety Co. v. Sengel et al. (Ark.) 1343 

146(3)—Contract of insurance is to be interpreted in light of its nature, in view of its 
purpose, and with considerable degree of liberality in favor of insured and against in- 
surer. Risk fairly within contemplation of insurance contract is not to be avoided by 
any nice distinction or artificial refinement in use of words. Granger v. New Jersey 
Ins. Co. (Cal.) : Ss . nyt Be ie ores Dia 

146(3)—Uncertainty in accident policy should be construed in favor of insured. Yoshie 
Maeda v. Sierra Nevada Life & Casualty Co. (Cal.) 

146(3)—Ambiguous provisions in life policy, capable of two constructions, should be con- 
strued most favorably to insured. Insurer cannot defeat ambiguous policy by con- 
struction, is reasonable construction upholding _ insurance can be had without doing 
violence to language used and parties’ clear intention. Narver v. California State 
Life Ins. Co. (Cal.) 

146(3)—Court must avoid putting unnatural construction on insurance policy. 
Western States Life Ins. Co. (Cal.) 


146(3)—Provisions of policy should be construed favorably to insured. Sant v. Continental 
Life Ins. Co. (Idaho) 
146(3)—Equivocal expressions in policy| whereby insurer seeks to narrow range of its obli- 
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gations should be interpreted strongly against insurer. Insurance contract should always 
= —- liberally in favor of insured. Kaplan v. United States Fidelity & Guaranty 
o. (I 

146(3)—Insurance policy must be construed most favorably to insured, where _ambiguous. 
Field v. Southern Surety Co. of New York. (Ia.) . 

146(3)—Forfeitures of life policies are not favored. Bush v. 
Ins. Co. Inc. Cha.) .. 

146(3)—Exception from risk assumed in life ‘policy, or death from disease peculiar to women, 
should be construed strictly against insured. Scott v. Continental Ins. Co. (La.). 

146(3)—Ambiguity in policy must be resolved against insurer. Dillon v. Life & Casualty Ins. 
Co. of Tenn. (La.) Man 

146(3)—Obscure and ambiguous provisions in theft polic y are to be liberally construed to 
avoid technical construction in favor of insurer. Birgbauer v. Aetna Casualty & Surety 
Co. (Mich.) 

146(3)—Rule that policy will be construed most strongly in insured’s favor is inapplicable, 
where wording is not insurer’s, but is taken from statute or source for which assured 
is responsible. No forced meaning will be given words of policy contrary to parties’ 
obvious intent. Sturgis National Bank v. Maryland Casualty Co. (Mich.)... 

146(3)——-Evidence sustained finding that insured’s drowning occurred at bathing beach where 
life guard was regularly stationed, within accident policy; whether owner of farm bordering 
on lake, who rented out boats and bathing suits and remained at beach when persons were 
bathing, was regularly stationed life guard within accident life policy, held for jury; 
language of coverage of accident life policy must be construed in insured’s favor. 
Lohstreter v. Federal Life Ins. Co. (Minn.) 

146(3)—Insurance contract, if terms are ambiguous, must be construed most favorably to 
insured, and against insurer. Georgia Casualty Co. v. Cotton Mills Products Co. (Miss.). .1063 

146(3)—In construing vacancy or unoccupancy clause in fire policy, court will not enlarge 
meaning of words to save insurer from liability, but will hold insurer to strict terms of 
contract. Florea et al. v. Iowa State Ins. Co. (Mo.) 342 

146(3)—Contract of insurance is construed strictly against insurer, especially in case of 
exception, exemption, or other restrictive provision. Language of insurance contract 
is construed according to its common, ordinary meaning. If insurance contract is 
susceptible of two constructions, that more favorable to insured is adopted. Provision 
of insurance contract reasonably susceptible of two meanings, one broader in scope 
than other, is interpreted more favorably to insured. Arms v. Faszholz. (Mo.) 

146(3)—All reasonable doubt in respect to meaning of provision of policy must be resolved 
against insurer. Courts where language of policy is reasonably susceptible of two mean- 
ings —_ spoly instruction rendering insurer liable. Mackay v. Commonwealth Casualty 
o. (Mo : 

146(3)—Insurance policies are to be construed liberally in favor of insured and. against 
insurer. Insurance policy, susceptible to two equally favorable interpretations, is con- 
strued most favorably to insured. Paul v. Fidelity & Casualty Co. of New York. 
(Mo.) ...1268 

140(3)—Conditions in insurance contracts creating forfeitures are construable most strongly 
against insurer. Evans v. London Assurance Corporation. (N. J.) ; ; 

146(3)—Ambiguous clauses in accident policy are construed most strongly against insurer. 
Weiss v. Union Indemnity Co. (N. 

146(3)—Equitable consideration will not allow extension of coverage, beyond fair 
and meaning of policy to do raw equity and obviate forseeable objections. Wealden 
& Holman v. Providence Washington Ins. Co. (N. 

146(3)—Burglary policy, so far as ambiguous, should be “construed. against insurer, which 
prepared it. Bobrow v. United States Casualty Co. 

146(3)—Only when insurance policies are capable of more than one interpretation are they 
construed against insurer. Brustein v. New Amsterdam Cas. Co. (N. Y.) .......... 821 

146(3)—Ambiguities in liability policy must be resolved in assured’s favor. Shapiro et al. 
v. Employers’ Liability Assurance Corporation. (N. Y.) 1344 

146(3)—Where life policy is ambiguous, construction most favorable to insured should be 
adopted. American Ins. Union et al. v. Beavers et al. (Okla) 

146(3)—Contracts should be construed so that dominant purpose of parties is not frus- 
trated by technical rules of construction. West v. MacMillan. (Pa.) . 

146(3)—Insurance contract, in case of uncertainty or ambiguity, must be liberally con- 
strued in favor of insured. Parker v. Jefferson Standard Life Ins. Co. ea 

146(3)—-Law abhors forfeiture, and policy must be strictly construed against insurance ‘com: 
pany. Niagara Fire Ins. Co. v. Pool. (Tex.) .. 

146(3)—Forfeiture of insurance is not favored and slightest evidence will support jury 
finding that forfeiture was laived. National Standard Fire Ins. Co .v. Hubbard. (‘Tex.) 

146(3)—Forfeitures of insurance contract are not favored. Winters Mut. Aid Ass’n. 
Circle No. 2 v. Reddin. (Texas.) 


146(3)—Policy is strictly construed against insurer. Insurance Co. of North America 
v. Mathers. (Tex.) 


146(3)—Insurance certificate having indemnity for object should be construed ene to 
that end. National Benev. Soc. v. Price. (Tex.) 

146(3)—-Policy must be strictly construed against insurer, 
sured. ‘Thomas Inv. Co. v. Thompson. (Tex.) 


146(3)—Insurance contract will be construed strictly against insurer. Pee provisions re- 
lating to forfeiture, exceptions, warranties, and conditions will be construed against 


insurer, if language is ambiguous. American Fidelity & Casualty Co., Inc. v. Wil- 
liams et al. (Tex.) 
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146(3)—Insurance contract is to be construed strictly against insurer who prepared it and 
liberally in favor of insured. Queen Ins. Co. of America v. Myer Milling Co. (U. S.) 

146(3)—Construction required because of ambiguity or irreconcilable conflict in accident 
ee must go against insurer. Graham v. Business Men’s Assurance Co. 
(U. ) 


146(3)—Forfeitures are not favored by law in "respect to insurance policies. ‘ Ambiguous 
clauses in an insurance policy must be construed most favorably for insured. In case 
of repugnant clauses in insurance policy, that favorable to insured must be adopted. View 
most favorable to insured will be sustained in case of ambiguity in insurance policy 
provision. Harvey v. Union Central Life Ins. Co. (U. S.) 

146(3)—Where provision in insurance contract is_ susceptible of two ‘different construc- 
tions, construction most favorable to insured will be adopted. Insurance contract will 
be liberally construed in favor of object to be accomplished and strictly construed 
against insurer. If particular word is susceptible of more than one construction, con- 
struction most favorable to insured should be adopted. Guaranty Trust Co. v. Con- 
tinental Life Ins. Co. (Wash.) 

146(3)—Where policy is ambiguous, construction favorable to insured will be given. Char- 
ette v. Prudential Ins. Co. of America. (Wis.) 

146(3)—Rider containing coverage schedule, not standard, though attached to standard fire 
policy, held construable, if ambiguous, most strongly against insured who drafted it. 
Lewis v. Insurance Co. of North America of Philadelphia, Pa. (Wis.) 

(4). Standard policy. 

146(4)—Language of burglary policy taken from copyrighted standard policy of bankers’ 
association held not to be extended beyond its plain meaning. Sturgis National Bank v. 
Maryland Casualty Co. (Mich.) ; 

146(4)—Rule that policies are liberally construed in ‘insured’s favor does not apply to provision 
ore standard or statutory policy. Lewis v. Insurance Co. of North America of Philadel- 
yhia, Pa. (Wis.) 

§ 150. MATTER ON MARGIN" OF OR SLIP ATTACHED TO POLICY. 

150—As regards construction, insuring clause and indorsement limiting protection, being 


printed forms with filled in blank spaces, held of equal dignity. American Indemnity 
Co. v. Hood et al. (Ark.) 


on 
150—Indorsement or rider on life policy, relating to short- term ‘premium ‘until beginning 


of first policy year, held not policy separate from main policy. Indorsements on insur- 
ance policy form part of insurance contract, and policy with indorsements and riders 


thereon must be construed together. Narver v. California State Life Ins. Co. (Cal.) 461 


150—Lawful rider attached to face of policy is part of contract. Hukle v. Great American 
les. Co. ot oh. CH. ¥.) «.. 


150—Marginal clauses or phrases in policy | or application are part of contract. 
v. Business Men’s Assurance Co. ( Ss. 

§ 151. a he aoe irises POLICY AND ACCOMPANYING PAPERS. 

e n genera 

151(1)—-Rider attached to automobile liability policy should be reconciled with policy so as to 
carry out parties’ intentions. Firkins v. Zurich General Accident & Liability Ins. Co. 
Ltd. (Cal.) 

151(1)—In determining shippers’ rights, it was necessary to read contracts with carrier 
into insurance policy. Baltimore & Carolina S. S. Co. v. United States Merchants & 
Shippers’ Ins. Co. (Md.) 

151(1)—Applications, statements, and agreements, to be effective as part of policy, must 


be physically indorsed thereon or attached thereto. Minsker v. _ Hancock Mut. 
Life Ins. Co. (N. Y.) 


‘Graham 


(2). Application as part of the contract. 
151(2)—Alleged statement by assured subsequent to application for life policy, to become part 
of policy, should have been embodied in amendment to application. Lincoln Reserve Life 
Ins. Co. v. Fowler. (Ala.) . 
151(2)—Application not attached to policy of life insurance does not form part ‘of insur- 
ance contract. Metropolitan Life Ins. Co. v. Busby. (Ga.) ; 
151(2)—Photographic copy of application attached to life policy held substantial reproduc- 
tion, binding applicant to truth of oS Locker v. Metropolitan Life Ins. 
ce. .. 3) seus : af ; ds ” 
151(2)—-Applications, statements, and agreements, to be effective as part of policy, must 
be physically indorsed thereon or attached thereto. Minsker v. John Hancock Mut. 
Life Ins. Co. (N. Y.) 
151(2)—Insurance elias not attached to life policy 1 was not part of contract. National 
Life & Acc. Ins. Co. v. Collier et al. (Texas) 
151(2)\—Article making “foregoing articles” inapplicable to policies containing two-year in- 
disputable clause referred to prior articles relating to misrepresentations, not to same 
article, requiring attachment of application to policy. Application, if not attached to 
policy, is no part of contract and inadmissible. First Texas Prudential Ins. Co. v. 
Pedigo et al. (Tex.) ‘ . 
§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF 
INSURER AS PART OF POLICY. 
(1). Charter and by-laws. 
152(1)—Insured, though never possessing copy of mutual life association’s constitution and 
by-laws, held bound thereby. Unionaid Life Ins. Co. v. Crutchfield. (Ark.) 
(2). Effect of change or amendment of charter or by-laws. 
152(2)—Insurance contract not expressly making constitution and by-laws of insurer part 
therecf contiolled cver amendment to constitution and by-laws conflicting therewith. 
Winters Mut. Aid Ass’n. Circle No. 2 v. Reddin. (Texas.) 
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4,—_ 
—Ljife insurance contract is contained in policy taken in connection, with constitution 
and by-laws of insurer and laws under which organized. Illinois Batkers’ Life Ass’n. 
v. Collins et al. (Ill.) ; 
(3). Statutes and ordinances. 
152(3)—Oral automobile liability insurance contract is conclusively presumed to include all 
required statutory provisions. Searle v. Southern Surety Co. of New York. (N. Y.) 
152(3)—-Provisions in policy indemnifying motor bus company against personal injury 
claims are void, where contrary to statute or rules governing liability insurance. 
American Fidelity & Casualty Co., Inc. v. Williams et al. (Tex.) ee 
152(3)—Missouri statutes must be considered part of policy contract and to have same effect 
as if written therein. New York Life Ins. Co. v. Rositzky. (U. S.) ‘ 
§ 155. EVIDENCE TO AID CONSTRUCTION. 
155—-Presumption is that disability benefit was payable to insured om due proof of dis- 
ability as provided by benefit certificate. Fairgrave v. Illinois Bankers’ Assn. of 
Monmouth, Ill. (Ia.) 
155—It must be presumed that undelivered automobile liability policy sold, though not 
delivered, contained statutory provision making insurer liable for judgment against insured. 
Oral automobile liability policy is deemed to embrace all provisions which statute requires 
to be inserted in such policies. Searle v. Southern Surety Co. of New York. (N. Y.) 
§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 
(1). In general. 
156(1)—Printed indorsement, apparently limiting protection of automobile fire policy to 
seller’s interest was construed, in view of face of policy, as merely ascertaining ex- 
tent of seller’s interest, and not to preclude recovery by insured. American Indemnity 
Co. v. Hood et al. (Ark.) 7 
156(1)—Burglary policy naming as assured C “and/or’’ A covered losses sustained by 
C and A respectively, and losses to goods in which both were interested. Bobrow v. 
United States Casualty Co. (N. Y.) Ls : 
§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHE 
CAUSE OF LOSS. 
§ 163. DESCRIPTION OF PROPERTY. 
(3). Trade fixtures, tools and implements. 
163(3)—Hay-baler and silo-filler held “farm machinery” within fire policy. Hay-baler and silo- 
filler, though operated by kerosene driven tractor, held not “gasoline”? and “kerosene 
machines” within fire policy clause excluding such machines from coverage. Lewis v. 
Insurance Co. of North America of Philadelphia, Pa. (Wis.) ; 
§ 165. DESCRIPTION OF LOCATION. 
165—Farm machines, burned on other premises after being there several months, awaiting 
return, held ‘“‘temporarily off premises” within fire policy covering such machinery ‘‘on 
or temporarily off the premises.” Lewis v. Insurance Co. of North America of Phila- 
delphia, Pa. (Wis.) Me Bs ; ig eS gies detins, wes 
§ 175. COMMENCEMENT OF RISK. 
175—In view of clause in application that liability should not attach until full payment of 
first premium, due dates of premiums and running of grace period were governed by 
actual first payment, notwithstanding fixing of due date in life policy. Bigalke v 

Mutual Life Ins. Co. of Baltimore. (Mo.) i 7 
176. TERM AND DURATION OF RISK. 
be 7s TERM FIXED BY POLICY IN GENERAL, 

Insurance policy held to cover feed transported partly by railroad and partly by steam- 
ship for not exceeding 48 hours aft imloading from steamer. Baltimore & Carolina 
S. S. Co. v. United States Merchants Shippers’ Ins. Co. (Md.) ........ 
177—Conversion clause of group policy di .0i obligate insurer to issue individual policy or 

make payment, where no application f.. conversion was made until after insured’s death 
though within 31 days of termination enployment. Conversion clause of group policy 
held not to cause insured employee to b wered for 31 days after termination of employ- 
ment. Fearon vy. Metropolitan Life Ins. Co. et al. (N. Y.) ¥ 


4d 


VI. Premiums, Dues and Assessments. 
§ 186. PAYMENT OF PREMIUMS. 
(1). In. general. 
186(1)—Promise by third person to pay premiums due under life policy, without more, would 
not amount to payment. Lincoln Reserve Life Ins. Co. v. Fowler. (Ala.) , 
186(1)—Term policy provision held not to authorize premium installment payments any time 
during policy year. John Hancock Mutual Life Ins. Co. v. Chevillon. (U. S.) .” 
(2). Time for payment. 
186(2)——Period of grace for paying of premium does not contemplate free insurance, but 
that charge for continuing liability will ultimately be paid. Davis y. Metropolitan 
Life Ins. Co. (Tenn.) Pa eecors 
186(2)— Requirement for payment of premium annually in advance on date before policy 
became effective was valid and binding agreement. Harvey v. Union Central Life Ins. 
Co. <3, S) : : : 
186(2)—Generally, 
required to be carried on credit, unless such purpose can -be gathered from contract 
Term policy required all_ stipulated premiums to be paid in advance. John Hancock 
Mutual Life Ins. Co. v. Chevillon. (U.: S.) 
(5). Payment by note. 
186(5)—Insured’s note, given and _ accepted as payment of premiums under life policy 
held to constitute “‘payment.”” Narver v. California State Life Ins. Co. (Cal.) ee 
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§ 188. ACTIONS FOR PREMIUMS. 
(1). In general. 
188(1)—In action by holder of premium note for hail insurance, charge that insurance 
company, not made party, had indulged in discriminatory practices unfavorable to de- 
fendants, held no defense. Van Arsdale Osborne Brokerage Co. v. Stull. (Kan.) 532 
(2). Pleading and evidence. 
188(2)—Evidence showing that, under note or contract sued on life insurance premium was 
payable only on condition that well then being drilled would produce oil, which failed ‘to 
occur, precluding recovery. Cantwell v. Gage. (Cal.) aha Sete ets 
188(2)—Evidence that policy was mailed to insured, who paid premium installment, demanded 
finding that insurance was consummated, requiring recovery on premium note. Home 
Ins. Co. v. Freeman. (Ga.) = ir errr Tree 
188(2)—Evidence did not show consummation of fire insurance contract so as to give rise 
to cause of action on premium note. Home Ins. Co. of New York v. Huguley. (Ga.)..1198 
188(2)—-In action on premium note, plea of set-off in amount of premium because of plain- 
tiff’s alleged wrongful suspension of policy held to state good defense. In action on 
premium note, defendant’s plea that note was secured by false representation of plain- 
tiff’s authorized agent, detailing false representations, held good defenses. Hartford 
Fire Ins. Co. v. Guthrie. (U. S.) 
(3). Trial judgment and review. 
188(3)-—-In action on premium note, plaintiff's requested charges held properly, refused, be- 
cause, in view of issues and evidence misleading and confusing. Hartford Fire 
Ins. Co. v. Guthrie. (U. S.) : 


§ 192. LIABILITY TO ASSESSMENT. 
(1). In general. 

192(1)—-Under mutual policy, assessed premium is not due unless just. Good v. Farmers 
Mutual Hail Ins. Assn. of Iowa. (S. D.) 

§ 195. LEVY AND COLLECTION OF ASSESSMENT. 

(2). Notice of assessment. 

195(2)—Failure of notice of assessment to give list of adjusted losses, and parties sustaining 
them, as required by by-laws of mutual hail insurance company, prevented suspension of 
policy by reason of insured’s failure to pay assessment involved. Good v. Farmers 
Mutual Hail Ins. Assn. of Iowa. (S. D.) 

§ 196. PAYMENT OF ASSESSMENT. 

196—Under mutual policy, no premium is due until assessed. Under mutual policy, justly 
assessed premium is immediately due. Good v. Farmers Mutual Hail Ins. Assn. of 
pC a |. eS ee ; ; : : , , 

§ 198—REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 

(4). Fraud of company or agent. 

198(4)—Soliciting agent’s statement that assessment would never exceed maximum rate 
named in life insurance certificate, held mere statement of opinion and not fraudulent. 
Soliciting agent’s statement that assessments would never exceed maximum stated 
in certificate being true when made, subsequent changed conditions requiring increased 
rate held not to affect contract. Unionaid Life Ins. Co. v. Crutchfield. (Ark.) 

VII. Assignment or other transfer of Policy. 

§ 207. CONSENT OF INSURER. 

(1). Necessity of consent. 

207(1)—Where insured refused to name assignee as beneficiary, judgment authorizing change 
could not accomplish it, because consent of insurer, not party to suit, was necessary. 
Citizens’ Bank v. Knight et al. (La.) 

(2). Sufficiency and effect of consent. 

207(2)—L imitations of authority regarding transfers of insured’s interest in liability policy 
cannot be overridden by authorized acts of subordinate agent. Jayson v. American Cas- 
ualty Co. (N. J.) 

213. CONSTRUCTION OF ASSIGNMENT. 

3—Insured’s assignment of life policy as security did not destroy beneficiary’s status as 
such, assignment not being made in manner required by policy. Citizens’ Bank v. 
Knight et al. (La.) 31 

213—Transfer of interest under liability policy to new owner of property did not make 

insurer liable for accident occurring before transfer. 

CN. J.) ‘ . 833 
215. TRANSFER 

15—Unless modus operandi respecting transfer of ownership under liability policy is com- 
plied with, there is no privity of contract between insurer and transferee. Jayson v. 
American Casualty Co. (N. J.) 

§ 218. RIGHTS AND LIABILITI 

§ 219. —— IN GENERAL. 

219—Assignee acquired by assignment of fire policy no greater interest than assignor 
himself had. Barton-Mansfield Co. v. Wells et al. (Ark.) . itunes weatwiees 1190 

§ 222. —— TRANSFER OR COLLATERAL SECURITY. 

222—Life policies constitute proper subject if pledge has security for debt. Pledge of 
life policy to secure debt puts in lien all of pledger’s interest in insurance contract. 
Pledgee of insurance policies has no _ right to excess proceeds after debt 
is deducted. Assignment or pledge executed creditors, accompanied by delivery of 
assigned insurance policy, held to have created valid lien to extent of debts. It was 
pledger’s duty to pay premiums to keep insurance policies in force, and, if he failed 
to do so, pledgees could pay premiums and augment liens on policies to that extent. 
Mercer National Bank of Harrodsburg v. White’s Ex’r. (Ky.) 474 
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222—Assignment of life policy to creditor conveyed full title, regardless of provision in note 
respecting deposit of policy as collateral security. Note referring to life policy as collateral 
must be considered as mere memorandum without legal effect of modifying assignment 
of policy to creditor. Hulsey v. Cotton States Fertilizer Co. (U. S.) 


VILI. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 228. RIGHT OF INSURER TO CANCEL. 
228—Suit in equity to cancel life policy is not maintainable by insurer after insured’s death. 
Insurer cannot maintain suit after insured’s death to cancel life policy for fraud, though 
within contestable period and though beneficiary has not brought action on policy. 
A®tna Life Ins. Co. v. Daniel. (Mo.) 
228—Where policy so provided, insurer could cancel it at will before loss was sustained, by 
giving proper notice. Good v. Farmers Mutual Hail Ins. Assn. of Iowa. (S. D.) 
228—Suit to cancel life policies, brought after insured’s death many months before end of 
contestable period, held within equity jurisdiction, where bill alleged fraud in procure- 
ment and assignment of policy, subjecting insurer to vexatious litigation. Lincoln 
Nat. Life Ins. Co. v. Pearman et al. (U. S.) eewis 
§ 229. NOTICE TO CANCEL. 
(2). Sufficiency of notice in general. 
229(2)—Where mortgagee clause required that notice of cancellation be given’ mort- 
gagee, and inéurer’s by-laws provided for notice “in person” or by registered letter, 
unregistered letter was insufficient as notice unless actually received. Travelers’ Ins. 
Co. of Hartford, Conn. v. Farmers’ Mut. Fire Ins, Ass’n. of Monona County. (Ia.) . 
229(2)—Taxicab liability insurance policy held to require filing of notice of cancellation with 
commissioner of motor vehicles. Charlton v. Jersey Mutual Casualty Ins. Co. (N. J.) 
229(2)-—Under hail policy, giving insurer right to cancel, without cause, by giving five days’ 
notice in writing, notice reading, ‘‘and your policy which has been canceled as provided 
will be reinstated upon payment of amount due,* * * ” affected cancellation of policy. 
Good v. Farmers Mutual Hail Ins. Assn. of Iowa. (S. D.) 
(3). Notice to agent or broker. 
229(3)—Notice to forme representtive of mortgagee held not effective as notice to mort- 
gagee of cancellation of fire policy, where agency had terminated before loss. ‘Notice 
in person” provided for by by-laws of mutual insurance association means ‘‘actual no- 
tice.” ‘I‘ravelers’ Ins. Co. of Hartford, Conn. v. Farmers’ Mut. Fire Ins. Ass’n. of 
Monona County. (Ia.) 
229(3)—Agent, on receiving insurer’s notice to cancel fire policy, held without authority to 
place risk with another without insured’s knowledge. Insurance Co. of North America v. 
Burton et al. (Okla.) 
(4). Authority of agent to waive notice. 
229(4)—Custom of agent to renew policies without express request held insufficient_to make 
insurer’s agent agent of insured as respects waiver of notice of cancellation. Insurance 
Co. of North America v. Burton et al, je 
§ 235. EVIDENCE OF CANCELLATION. 
235—In suit by mortgagee to set aside cancellation of fire policy, insurer must prove re- 
quired notice of cancellation was given mortgagee. In suit to set aside cancellation of 
fire policy, insured held not to sustain burden of proving actual notice of cancellation 
was given mortgagee. Travelers’ Ins. Co. of Hartford, Conn. v. Farmers’ Mut. Fire 
Ins. Ass’n. of Monona County. (lIa.) . 
§ 238. RIGHT OF INSURED TO SURRENDER IN GENERAL. 
(1). In general. 
238(1)—City could cancel group policy taken out for employees and bind individual em- 
ployees holding certificates. Individual employees a not assert right to continue 
group policy cancellation ae — between employer and employee. Davis v. 
Metropolitan Life Ins. n.) 
@ 243. OPERATION AND SFFECT ‘OF SURRENDER. 
243—Insurance, if canceled as of approaching date to which premium has been paid, 
terminates on such date. Under oup policy providing for grace period granted to 
employer for payment of premium Gendlidiary of insured dying within grace period but 
after termination of policy by employer, could not recover insurance. Davis v. Metro- 
politan Life Ins. Co. (Tenn.) 


§ 244. RE PRED ER AND RECOVERY OF PREMIUMS OR PAID-UP VALUE ON 

244—Difference between cash surrender value of life policy and outstanding policy loan was 
recoverable only as of date insurer received surrender notice. Batchelor v. American 
National Ins. Co. (N. 


§ 246. RESCISSION BY AGREEMENT OF PARTIES. 
246—Evidence held to support finding that there was cancellation of fire policy by con- 
sent of parties. Kast v. Dubuque Fire & Marine Ins. Co. of Iowa et al. (Cal.) 


§ 247. RESCISSION BY INSURER. 

247—Insurer could rescind two life policies for fraud in applications, though only one cone 
tion was executed. Mutual Life Ins. Co. of New York v. Seymour et al. (U. S.) 

§ 249. ACTIONS FOR RESCISSION. 

249—Beneficiary of life policy containing disability provision held proper party defendant to 
action to cancel policy for fraud after insured’s incompetency. Metropolitan Life Ins. 
Co. v. Di Novi. (N. Y.) 


249—Answer in action life policy held to sufficiently plead counterclaim as respected plaintiff’s 
right to voluntary nonsuit. tna Life Ins. Co. v. Griffin. c 
249—In action to cancel life policy, evidence sustained finding of want of fraud and that 


1390 


315 


756 


756 


1194 


. 694 


903 
906 





The Insurance Law Journal, Vol. 76 


assignee was good-faith holder. Midland Nat. Life . Co. v. Mosher et al. 

(N. D. 

249—Law applicable to setting aside fraudulently procured contracts and to actions on con- 
tracts applied to suits to cancel life policies for fraudulent representations, where answers 
sought recovery on policies. Mutual Life Ins. Co. of New York v. Seymour et al. (U. S.) 


IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 

ranty or Condition. 

(A) GROUNDS IN GENERAL. 

REPRESENTATIONS. 
2 — IN GENERAL. 

253—* Representation” is statement incidental to insurance contract, relative to some fact 
having reference thereto, and upon faith of which contract is entered into. Sun Ins. 
Office, Ltd. of London v. Mallick. (Md.) 

253—Insurer’s issuance of endowment policy on application for 20-payment life policy con- 
stituted counter proposal, and insured’s acceptance of endowment policy and payment 
of premiums consummated contract, rendering representations in application binding. 
Locker v. Metropolitan Life Ins. Co. (N. se seeee 

§ 255. MATERIALITY. i 4 ; 

255—Misrepresentation when applying for life policy is material in influencing insurer in 
entering into contract, estimating risk, or determining premium. Locker v. Metropolitan 
Life Ins. Co. (N. . 

255—“ Misrepresentations increasing tisk of loss” do not include all ‘misrepresentations which 
would probably have influenced insurer. O’Keefe v. Zurich General Accident & an 
Ins. Co. Ltd. (U. S.) 

§ 256. —-- EFFECT OF MISREPRESENTATION. 

(2). Knowledge and intent of applicant. y ; 
256(2)—Material and fraudulent misrepresentation in application for life policy will avoid 
policy if containing provision making insured’s statements representations. Locker v. 
Metropolitan Life Ins. Co. (N. J.) .... ; sees 
256(2)—Untrue statements in application for policy or reinstatement will not avoid _in- 
surer’s liability unless accompanied by intent to deceive insurer. Houston v. New 
York Life Ins. Co. (Wash.) 

256(2)—Intent of statute is to permit one to recover, who, in good ‘faith, has done honestly 
all he is led by insurer’s agent to believe he is required to do to secure insurance pro- 
tection. Taluc v. Fall Creek Farmers’ Mut. Fire Ins. Co. (Wis.) we 

§ 257. CONCEAI,MENT. 

§ 258. IN GENERAL. 

258—‘* Concealment” is designed and intentional withholding of any fact, material to risk, 
which assured, in honesty and good faith, ought to communicate. Where insurer makes 
no inquries of applicant for insurance, to avoid policy, matter concealed must be material 
and must also have been Eaneeny and fraudulently concealed. Sun Ins. Office, Ltd. 
of London v. Mallick. (Md.) 

258—“‘Concealment”’ is designed and intentional withholding of any fact material to risk 
which assured in good faith should communicate to underwriter. Applicant’s omission 
to state facts will not avoid policy unless nondisclosure is fraudulent. To constitute 
“fraud” with respect to concealment of facts in applying for policy, there must be sup- 
pression in bad faith with intent to mislead insurer. If applicant knows of circum- 
stances which would influence insurer, good faith requires him to disclose such circum- 
stances, though unasked. Sebring v. Fidelity Phenix Fire Ins. Co. 

258—To avoid policy, it must be found that matter was material and was intentionally and 
fraudulently concealed. Taluc v. Fall Creek Farmers’ Mut. Fire Ins. Co. - (Wis.) 

§ 260. MATERIALITY. 

260—Insured’s concealment of facts is “material concealment”? if underwriter with full infor- 
mation would have refused risk. Undisclosed fact need not be of such nature as to have 
increased risk to constitute ‘“‘material concealment.” Sebring v. Fidelity Phenix Fire 
Ine. Co: =X. ¥.) ¢ 


§ 262. FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE. 

262—Beneficiary obtaining policy on life of another through false representations could 
not recover on ground that insured was not party to deception. American Benefit Life 
Ins. Co. v. Armstrong. (Ark.) 

262—Under statute forfeiting fire insurance for fraud or false swearing by insured, false 
swearing must be knowingly and willfully done. Fink et al. v. La Crosse Mut. Fire 
Ins. Co. (Wis.) 

§ 263. WARRANTIES. 


§ 266. —— WARRANTIES AS PART OF CONTRACT. 

266—Statements in application not attached to policy are not warranties, and their falsity 
out not avoid risk as matter of contract. Metropolitan Life Ins. Co. v. 
(Ga. 

§ 268. —— EFFECT OF BREACH. 

268—Generally, insured’s statements made or amounting to warranties become conditions 
precedent. Regardless of materiality of warranties of insured’s good faith, insurer is 
not liable unless warranties are literally true. If insured’s statements are representations, 
not warranties, insurer, to avoid liability, must, in addition to falsity, show representa- 
tions were material to acceptance of risk, willfully made with intent to deceive, and 
relied upon by insurer. Statute, providing that breach of immaterial provision does 
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not avoid policy unless policy declares violation of specified provisions shall avoid 
it, held not to refer to warranties. Weyh et al. v. California Ins. Co. (Mont) 1292 
268—Breach of warranties of policy, to avoid it, must be of material nature. Niagara Fire 
Ins. Co. v. Pool. (Tex.) 
(3) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 280. DESCRIPTION AND CONDITION OF GOODS. 
280—-Statement in application for hail insurance incorporated in policy that crop had not 
been damaged by hail held representation and not warranty. Light v. St. Paul Fire 
& Marine Ins. Co. (Kan.) 1206 
Insured’s agent’s statement as to “year model’: and age of automobile held “material 
warranty.” False, though innocent, statement, made “‘warranty” by policy, by conditional 
sale contract assignee, obtaining fire policy as insured’s agent, respecting ‘‘year model” 
and age of automobile, notwithstanding correct statement regarding motor and serial 
numbers, held to avoid policy. Weyh et al. v. California Ins. Co. (Mont.) 1292 
§ 282. TITLE OR INTEREST OF INSURED. 
(1). Construction and effect of provisions of policy. 

282(1)—Fire policy, void because insured’s interest was less than unconditional ownership. 
held not revived by subsequent conveyance by fee owners to insured’s grantor. Policy, 
void because of insured’s limited interest in property, remains so unless revived by 
insurer’s consent. Girard Fire & Marine Ins. Co. v. Gunn. (Ala.) 

282(1)—-Words ‘“‘proprietor’” as used in fire insurance policy, and “owner” are 
Standard Grocery Co. v. National Fire Ins. Co. (Tenn.) praeng mgren arias ; 

282(1)—Representations in policy as to insured’s sole ownership are warranties, and not 
within anti-technicalty statute. Niagara Fire Ins. Co. v. Pool. (Tex.) 

282(1)—Fire policy clause, requiring disclosure of imperfect title or incumbrance, held not to 
overcome statute requiring that misrepresentation, to avoid policy, must be intentionally 
false or increase risk. Taluc v, Fall Creek Farmers’ Mut. Fire Ins. Co. (Wis.) 

(2). Character of title or interest in general. 

282(2)—Insured held not to have unconditional ownership as required by fire policy, where 
former owner’s will leaving property to insured’s grantor was not properly witnessed. 
Girard Fire & Marine Ins. Co. v. Gunn. (Ala.) 

282(2)—-Corporation owning property could not recover under fire policy naming certain 
stockholders as proprietors of insured property. Standard Grocery Co. v. National 
Fire Ins. Co. (Tenn.) ay OU KA Ee ah ces 

282(2)—Equitable title constitutes insured “unconditional and sole_ owner” and “Owner in 
fee simple’ within policy. Where husband formed partnership which erected building 
under oral agreement that premises held by him and wife jointly, should belong to part- 
nership, and prior to last renewal of partnership’s pulley wife died, held, partnership 
was “unconditional and sole owner’? and “owner in fee simple.’”’ Kurowski v. Retail 
Hardware Mut. Fire Ins. Co. (Wis.) 

(3). Property held in trust. 

§2(3)—Interest of trustee under quitclaim deed and bill of sale transferring property for 
benefit of creditors held that of “unconditional sole owner” within fire policy. Insurer 
cannot defend action on fire policy on ground insured is mere trustee for undisclosed 
beneficiary, where policy was issued to holder of title without inquiry and insured made 
no representation. Fray v. National Fire Ins. Co. of Hartford. (IIl.) 

(4). Particular estates or interest. 

Insurer not knowing insured’s grantor had only life interest in property could 
rely thereon. to show breach of contract requiring unconditional ownership. North 
River Ins. Co. v. Belcher. (Va.) 

(5). Title in husband or wife. 

282(5)—That small portion of house furnishings on which wife procured insurance was 
community property held not to avoid policy as breaching sole ownership warranty 
where wife was sole owner of homestead. Niagara Fire Ins. Co. v. Pool. (‘T’ex.) 

(8). Vendor and purchaser of real property. 

282(8)—One in possession under written contract, or oral contract so far executed as to 
entitle purchaser to specific performance, is “unconditional and sole owner” and “owner 
in fee simple” within policy. Kurowski v. Retail Hardware Mut. Fire Ins. Co. (Wis.)..1005 

(10). Joint property. 
282(10)—Where_ party represents himself to be owner of property and he only owns _in- 
terest therein, fire policy is void, although misrepresentation be innocent. Standard 
Grocery Co. v. National Fire Ins. Co. (Tenn.) pay wre caine cone 
@ 283. INCUMBRANCES. 
(1). In general. 
283(1)—Nonpayment of premium, misstating incumbrances and taking additional insur- 
ance forfeited policy. Metropolitan Life Ins. Co. v. Mennonite Mutual Fire Ins. 
Co. (Kan.) 
283(1)—Mere renewal or extension of note given in part payment for automobile did not 
increase risk or diminish security within fire policy. Generally renewal of security 
does not work forfeiture of policy containing condition against incumbrances. Laugh- 
inghouse « al..v, Great Nat. Ina, Cp. GNC) ow ccc eieileds Sao ie area oe 
(3). Existence and nature of incumbrances. 
283(3)—Charge authorizing recovery on fire policy, if jury found lien on insured property 
was released before taking of policy though mortgage was not satisfied on record, held 
proper. National Ben Franklin Fire Ins. Co. v. Snider. (Ala.) 
288. OTHER INSURANCE 
(1). In general. 
288(1)—Fire policy was not void because of over insurance where some of insurance re- 
ducing amount below total permitted had been canceled before fire. Merchants’ Ins. 
Co. v. Barton. (Ark.) 
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(C) MATTERS RELATING TO PERSON INSURED. 


§ 291. HEAL’TH AND PHYSICAL, CONDITION. 
(1). In general. 7 ae ale : - 
291(1)—Misstatement of representation not warranty in application for life insurance re- 
specting existence of prior disease or consultation with physician does not avoid policy 
unless material to risk. Metropolitan Life Ins. Co. v. Busby. (Ga.) ..... ven 
291(1)—Question in application whether anyone in insured’s “family” was afflicted with 
mental disease did not apply to insured’s wife. Slovenian Mutual Ben. Assn. v. 
Knafelj. (Ohio.) .. + ; 
291(1)—Insured fraudulently concealing facts with respect to disease with knowledge 
thereof was not entitled to recover indemnity provided in life policy. Peoria Life 
Ins. Co. v. Smith et al. (U. S.) 
(2). Effect of statutory provisions. o 
291(2)—Where insured falsely stated in application he had not been disabled by accident or 
received medical or surgical attention, statute respecting misrepresentations did not apply. 
False answer in application that insured had not had accident or had medical or surgical 
attention within five years held material to risk. Koppleman v. Commercial Casualty 
Ins. Co. (Pa.) . 
(4). Representations as to the existence of specific diseases. ; 
291(4)—False answers by insured as to prior treatment for high blood pressure and disease 
of heart held material. Peoria Life Ins. Co. v. Haenelt. (U. S.) Saat goa ee 
(6). Serious or temporary diseases. 
291(6)—Ulecerated stomach held not included among diseases which, as matter of law, tend 
to shorten life and materially increase insurance risk. Independent Life Ins. Co. 
vy. Vann. (Als.) .... 3 ats ; des aa 
§ 292. MEDICAL ATTENDANCE. 
292—Misstatement of representation not warranty in application for life insurance respect- 
ing existence of prior disease or consultation with physician does not avoid policy 
unless material to risk. Metropolitan Life Ins. Co. v. Busby. (Ga.) ; 
Insured’s false representations in application that he had not been treated by physi- 
cian within five years prevented recovery on life policy. Metropolitan Life Ins. Co. 
v. Carter. (Mich.) .. ay Sib nistna tena ae aaa alpaca ae aie eae 259 
Policy held properly canceled for insured’s misrepresentation that he had not con- 
sulted physician, though insured’s infirmity only slightly impaired his health, New 
York Life Ins. Co. v. Bahadurian. (Mich.) . as : 260 
292—Where insured falsely stated in application he had not been disabled by accident or 
received medical or surgical attention, statute respecting misrepresentations did not apply. 
False answer in application that insured had not had accident or had medical or surgical 
attention within five years held material to risk. Koppleman v. Commercial Casualty 
Ins. Co. (Pa.) vas ius Oe 
292—-False answers by insured as to prior treatment for high blood pressure and disease of heart 
held material. Peoria Life Ins. Co. v. Haenelt. (U. S. 
§ 298. INTEREST OF ASSURED OR BENEFICIARY. 
298—One marrying insured not knowing he had wife and thereafter maintaining relation 
of wife toward insured and being dependent upon him was entitled to be named bene- 
ficiary. If statement in application that beneficiary was insured’s cousin was false, 
difficulty was obviated where ‘insured married her and changed beneficiary to wife. 
Slovenian Mutual Ben. Assn. v. Kmnafelj. (Ohio.) ......... ae 
298—Insured’s false representation in application that beneficiary was insured’s husband 
held no defense, where application was not indorsed or attached to policy. Parks v. St. 
Lawrence Life Ass’n. (N. Y.) , vagina’ - saw leh dca tari Rie 
X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 
§ 306. CONDITIONS SUBSEQUENT. 
§ 308. —— FULFILLMENT OF BREACH. 
308—Insured’s expressed intention to violate policy, without evidence showing execution 
of threat, is immaterial. American Fidelity .& Casualty Co., Inc. v. Williams et al. 
. 1313 


292 


997 


724 


before recovery may be had thereunder. Compliance with conditions of insurance con- 
tract within reasonable time is indispensible to fix liability. New Jersey Fidelity & 
Plate Glass Ins. Co. v. Love. (U. S.) ’ 

§ 309. —— EFFECT OF BREACH. 

309—To avoid policy for violation of specified provisions, policy must contain declaration 
violation shall have such effect. If provision in policy is material to risk, though viola- 
tion be not declared ground for avoiding policy, noncompliance will nevertheless consti- 
tute defense. Kautz v. Zurich General Accident & Liability Ins. Co. Ltd. (Cal.) ‘ 

309—Insurer to be relieved from liability on indemnity policy need not show that it was 
prejudiced by insured’s breach of contract. American Automobile Ins. Co. v. Fidelity 
& Casualty Co. of New York. (Md.) 

309—Where failure to comply with terms of policy is made express cause for forfeiture, 
showing of prejudice is not necessary. New Jersey Fidelity & Plate Glass Ins. Co. v. 
Love. (U. S.) Y ‘ 

§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT 'TO FORFEITURE. 

(2). Nonpayment of premiums or assessments. 
310(2)—Insured’s failure to pay quarterly .premium on life policy when due or within 


1393 





Topical Index 


grace period held to render policy void without further notice. Button et al. v. 
Bankers’ Life Ass’n. (Ark.) 

310(2)—Term policy ceased to be in force after expiration of grace following ‘default in 
paying semiannual premium, notwithstanding alleged absence of specific forfeiture clause. 
John Hancock Mutual Life Ins. Co. v. Chevillon. (U. S.) 


$ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(1). In general. 
311(1)—Insured signing statement assuming liability for automobile accident violated policy 
prohibiting insured from voluntarily assuming liability and relieved insurer from li- 
ability on policy to injured party. American Automobile Ins. Co. v. Fidelity & Cas- 
ualty Co. of New York. (Md.) 590 
311(1)—Where conditional buyer of motortruck and his executor failed to comply with 
known provisions of fire policy, executor could not recover on policy. Mack Inter- 
national Motor Truck Corporation v. Wachovia Bank & Trust Co. et al. (N. C.) 1303 
311(1)—A’s breach of warranty respecting prior burglary losses in policy made out to C. 


“and/or” A. held no defense to insurer against C’s claim for loss. Bobrow v. United 
States Casualty Co. (N. Y.) 


311(1)—Injured person, same as assured, must comply with terms and conditions of auto- 
mobile liability policy before entitled to recover thereunder. New Jersey Fidelity & 
Plate Glass Ins. Co. v. Love. (U. S. 
(3). Mortgagees and their assignees. 
311(3)—Insurer held liable to mortgagee notwithstanding mortgagor’s failure to 
pay premium and other acts rendering fire policy void as to mortgagor. Metropolitan 
Life Ins. Co. v. Mennonite Mutual Fire Ins. Co. (Kan.) 526 


311(3)—-Mortgagee under standard mortgage clause held entitled to recover against fire in- 
surer, notwithstanding forfeiture of mortgagor’s rights. Surratt v. Fire Association of 
Philadelphia. (U. S.) 

(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 314. DEVIATION OR OTHER CHANGE OF VOYAGE. 
314—Under declaration stating shipment from London to New York, shipment first_ sent 
to French port held not covered by theft, pilferage, or nondelivery clause. Policy 
clause providing for correcting omission or error in description of voyage held inapplica- 
ble to voyage declared as London to New York, where actual shipment was via French 
port. Weinberg & Holman v. Providence Washington Ins. Co. (N 
323. BUILDING BECOMING VACANT. 
(1). In general. 
323(1)—Stipulation rendering fire policy void, if building should remain vacant or un- 
occupied for ten days, is one which might lawfully be made. Florea et al. v. Iowa 
State Ins. Co. (Mo.) 
(3). What constitutes vacancy or nonoccupancy. 
323(3)—-House was not “vacant” within fire policy, where substantial portion of tenant's 
household goods were in house and destroyed by fire. Term “occupancy”? within fire 
policy refers to human habitation, and means act of living in particular house. Mere 
sleeping in house, though material, is not necessarily decisive of question of “occu- 
pancy’’ within fire policy. Absent contrary provision, any “‘occupancy’’ satisfying letter 
of condition of policy, though by one there — pedis, is sufficient within fire 
policy. Florea et al. v. Iowa State Ins. Co. (Mo.) 
328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. 
328(1)—-When fire occurred, rights of insured and insurer under fire policy become fixed, 
and subsequent conveyance by insured could not affect insurer’s liability. Florea et al. 
v. Iowa State Ins. Co. (Mo.) 
(2). What constitutes change of title or interest in general. 
328(2)—Insured’s conveyance | to mother and mother’s subsequent reconveyance to insured 
and wife held not such “change in ownership, interest, or title’ as to invalidate pol- 
icy. Holyfield v. Farmers’ Alliance Ins. Co. (Kans.) 
328(2)—There is no change of title, interest, or possession if, by alleged transfer, no in- 
terest passes, no possession or right of possession is given, and parties do not intend 
such damage. While deed is in escrow, there is no change in title or right of posses- 
sion, although purchaser occupies property with vendor’s consent. Where deed to in- 
sured property was placed in escrow before fire occurred, to be delivered on payment 
of sum specified, there was no change in interest, possession, or title so as to invalidate 
fire policy. Dover v. Atlas Assur. Co. of London, England. (La.) 
328(2)—Insured’s transfer of property under binding ‘exchange contract, pursuant to which 
grantee took possession and consummation of contract, held to avoid fire policies under 
change in interest clause. Substitution of wife instead of husband for grantee held ‘ ‘change 
in interest’ avoiding fire policies, if insurance was insurance transferred to husband. 
Surratt v. Fire Association of Philadelphia. (U. S.) 
(5). Contract for sale. 
328(5)—Agreement to purchase property and apply insured property on purchase price at 
agreed valuation and vacation of insured property to permit sale or lease did not show 


change in interest or possession defeating fire policy. Evans v. London Assurance Cor- 
poration. (N. 


J.) 
§ 330. INCUMBR ANCES. 
(2). What constitutes incumbrance. 


330(2)—Chattel mortgage held incumbrance vitiating fire policies, though not verified nor 
deposited for record. Home Ins. Co. of New York v. Scott. (U. S.) 


Illinois 
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§ 332%. ———— 

332%—Proof of noncompliance with condition in liability policy that. automobile was main- 
tained in certain place and that fact was material to risk, is defense. Kautz v. 
Zurich General Accident & Liability Ins. Co. Ltd. (Cal.) 

§ 334. PRECAUTIONS AGAINST LOSS. 

(1). In general. 

334(1)—Policy provisions requiring due diligence in locking automobile requires diligence and 
care which ordinarily prudent person would exercise under circumstances. Finding that 
leaving automobile unlocked with motor running in front of insured’s residence for few 
minutes constituted lack of diligence within theft policy held warranted. Reduction of 
theft insurance premium held sufficient consideration for insured’s promise to use due 
diligence in keeping automobile locked when unattended. McCormick v. Potomac Ins. Co. 


CN. Ys) 

e ws a ne BOOKS, PAPERS AND SAFE. 

Nature, validity, and operation in general. 

335 (1)—Subseantial compliance with record warranty clause of fire policy is all that is 
required. Insured held to have substantially complied with record warranty clause 
of fire insurance policy. Merchants’ Ins. Co. v. Barton. (Ark.) ; 524 

335(1)—lIron-safe clause is satisfied if insurer is enabled to ascertain with reasonable 
certainty amount of loss. Sun Ins. Office et al. v. Neumann. (Okla.) 

(3). Keeping books of account. 

335(3)—-Requirement in iron safe clause of fire policy of record of business excludes parol 
evidence thereof, except to explain insured’s bookkeeping method. Mere taking from 
merchandise by owner for family support held not violation of fire policy providing for 
keeping of books, in absence of fraud. National Ben Franklin Fire Ins. Co. v. Snider. 
Al 


a. 
335(3)—Records, kept and exhibited on demand under iron safe clause in fire policy, must give 
reasonably correct history of insured’s business, unaided by parol evidence except as vagenes 
bookkeeping system. Insurance Co. of North America v. Miles. (Ala.) 
335(3)—Where duplicate invoices were substituted for ones which were destroyed, 
was substantial compliance with record warranty clause of fire wT requiring com- 
plete record of business done. Merchants’ Ins. Co. v. Barton. (Ark 
335(3)—Under record warranty clause in fire insurance policy, inventory and books are 
sole depository of data contracted for, which cannot be supplied from extraneous source. 
National Standard Fire Ins. Co. v. Hubbard. (Tex.) 
(4). Keeping books and papers in safe. 
335(4)—Provisions of fire policy for preserving inventories and books under iron-safe clause 
are reasonable and intended to prevent fraud and breach of, contract. Breach of condition 
subsequent requiring insured to keep records and inventories in iron safe avoids policy. 
National Ben Franklin Fire Ins. Co. v. Snider. (Ala.) 
(5). Entire or severable contracts. 
335(5)—Violation of iron-safe clause in policy covering merchandise, store building, fix- 
tures, and furniture affects only merchandise. Dover v. Atlas Assur. Co. of London, 
England. (La.) ; 
§ 336. ADDITIONAL INSURANCE. 
(1). In general. 
336(1)—Nonpayment of premium, misstating incumbrances and _ taking additional 
ance forfeited policy. Metropolitan Life Ins. Co. v. Mennonite Mutual 
Co. (Kan.) 
336(1)—Insured’s claim under blanket theft policy for difference in value of ring 
specific insurance thereon did not preclude recovery, in view of provision in blanket 
theft policy. Shor et ux. v. Employers’ Liability Assur. Corporation. (Pa.) ......1348 
(3). Identity of property or interest. 
336(3)—Insured under blanket theft policy did not lose benefit of insurance on diamond 
by setting it in ring with solitaire covered by specific insurance. Shor et ux. v. Em- 
ployers’ Liability Assur. Corporation. (Pa.) 


(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 

349(1)—Life policy lapsed, precluding recovery thereon, where premium was not paid when 
due or within grace period; there being no reinstatement. National Benefit Life Ins. 
Co. v. Hickman et al. (Ark.) 

349(1)—Nonpayment of premium, misstating incumbrances and taking additional insurance 
——— policy. Metropolitan Life Ins. Co. v. Mennonite Mutual Fire Ins. 
( an.) 

349(1)—Insured, failing to pay assessment regularly provided ‘for in ‘Constitution ‘and by-laws 
of association, forfeited all benefits in association, where there was no waiver. Safford v. 
Cleveland Acc. Ins. Co. et al. (Ohio.) 

349(1)—Statute relating to suspension of policies for ‘nonpayment of ‘obligations taken for 
premiums held applicable to mutual hail insurance companies. ‘Obligation’ within statute 
forbidding of policy for nonpayment of obligation taken for premium, should be in writing 
and create or fix some liability that would not otherwise exist. For agreement to be 
“obligation” taken for premium, should in some manner secure premium or furnish evi- 
dence of defined, and existing premium to be paid at definite date. Agreement in insured’s 
application, “I agree to pay all assessments and be governed by articles of incorporation 
and by-laws of association” held too indefinite and uncertain to constitute an ‘‘obligation” 
taken for premium. Under mutual hail insurance policy, if valid assessment was made 
and notice thereof given, insured’s failure to pay policy suspended it. Before nonpay- 
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ment can work forfeiture of mutual policy, there must be assessment insured is bound to 
pay. Good v. Farmers Mutual Hail Ins. Assn. of Iowa. (S. D.) 
(2). Premiums payable in installments. 
349(2)—Delay in paying premium installments on fire policy did not extend policy so as 
to cover period not provided for in contract. Fidelity Phenix Fire Ins. Co. v. Flera. A 
(Ky.) ; z 119 
349(2)—Life policy was forfeited by failure to pay second semi-annual premium, regard- 
less of fact that insured dies within current insurance year after paying first semi- 
annual premium. Prudential Life Ins. Co. of America v. Bowling. (Ky.) eAce 1143 
(3). Nonpayment of note given for premium. 
349(3)—Provisions in fire policy and premium note that insurer shall not be liable for loss 
occurring during default in payment of note held enforceable. Fidelity Phenix Fire 
Ins. Co. v. Flora. (Ky.) 2 p ' . ; 119 
349(3)—It is reasonable stipulation that, if premium notes are not paid promptly, insur- 
ance will be suspended during default. Boggess v. Insurance Co. of North America. 
(Ky.) ans ites ie Gal hrtcra e saan a 
2. NOTICE OF TIME FOR PAYMENT. 
5. .- EVIDENCE AS TO NOTICE. 
Second notice of special assessment sent insured before death must be presumed to have 
been sent under rules of association. Safford v. Cleveland Acc. Ins. Co. et al. (Ohio.) 


§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURES. 
§ 360. - IN GENERAL. 
(1). In general. 4 
360(1)—Insurance contract held unambiguously to designate classes of insurance desired, 
and to require membership fee in addition to premium, precluding application of 
amount of such fee to payment of future premiums. Southern Travelers’ Ass’n. v. 
Wright. (Tex.) 
(4). Payment by check, draft, or order. 
360(4)—Evidence sustained finding that premiums on group insurance were deducted from 
employee’s wages, entitling him to disability benefits for injury. Somog v. West Vir- 
ginia & Kentucky Ins. Agency. (W. Va.) 
§ 362. EXCUSES FOR NONPAYMENT. 
362—If insured dies without giving notice of disability which authorizes waiver of premium, 
beneficiary may give notice under policy not specifying person to give notice. McColgan 

v. New York Life Ins. Co. (Ohio) ; 

That insured was in ill health when receiving notice of special assessment did not excuse 
nonpayment, where he had been ill for two years and payments had been made during 
such period. Safford v. Cleveland Acc. Ins. Co. et al. (Ohio.) ee eins 

Insured’s disability held to excuse default in furnishing proof thereof, under clause 
waiving life insurance premium. Clause waiving life insurance premium on anniversary 
of policy following proof of disability held to waive premium which, although originally 

ayable in January, was postponed until May. Mid-Continent Life Ins. Co. v. Hubbard. 

xas.) Heer es erersht e kpd ood oes 
RIGHTS OF INSURED AFTER DEFAULT. 
REINSTATEMENT. 
(1). In general. 

365(1)—Life insurer reinstating policy on previous occasions, without formality required by 
ss — strict compliance on reinstatement. Bush v. Liberty Industrial Life Ins. Co. 
ne. (La. {5% oes 

365(1)—Insurer’s conditional acceptance of overdue premiums on lapsed industrial life policy 
held not waiver of right to effect reinstatement by affirmative action only. Brown v. 
Peoples Industrial Life Ins. Co. (la.) 

365(1)—Untrue statements in application for policy or reinstatement will not avoid insurer’s 
liability unless accompanied by intent to deceive insurer. Application for reinstate- 
ment held ‘made in negotiation of contract of insurance” within statute providing only 
misrepresentation with intent to deceive shall avoid policy. 

Ins. Co. (Wash.) ; a <a ; Pieates ai 

§ 367. ——- INSURANCE FOR LIMITED TERM OR AMOUNT. 

(1). In general. 

367(1)—In rider to life policy providing for additional payment for accidental death, pro- 
vision that that part of policy should be void if nonforfeiture provisions were in force 
held valid. Orr v. Prudential Ins. Co. of America. (Mass.) 

367(1)—Insurer, under policy for automatic premium loan, was required on default with- 
out sufficient cash value to pay year’s premium, to apply accumulated cash value to 
purchase of extended insurance. Massachusetts Mutual Life Ins. Co. v. Jones. (U. S.) 

367(1)—Agreement in life policy that no part of value of insurance at time of lapse of 
premium should be applied to purchase of double indemnity benefit held void. Life policy 
for $5,000, with provision for double indemnity if insured meets death by accident, held 
policy of “insurance on life’ as to entire $10,000 within nonforfeiture statute. Non- 
forfeiture statute does not cover all life policies where there is lapse in payment of 
premiums, but policies must have net value to be used as single premium to pay for 

extended insurance. New York Life Ins. Co. v. Rositzky. (U. S.) 680 

(2). Amount available to purchase extended insurance. 
367(2)—Insured’s indebtedness was properly charged against cash surrender value in as- 
certaining extended insurance. Massachusetts Mutual Life Ins. Co. v. Jones. (U. S.) 451 
(3). Period for which insurance will be extended. 
367(3)—Date from which extended insurance purchased by policy reserve began, was end of 
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policy year from which insurance became effective, regardless of date of payment of 
premiums. Harvey v. Union Central Life Ins. Co. (U. S.) ; 

§ 368. —— PAID-UP POLICY OR VALUE. 

(1). In general. 

368(1)—Default in paying semi-annual premium having occurred after payment of first install- 
ment of third year premium, life policy was construable as though option available after 
paying three years premium was no part thereof. John Hancock Mutual Life Ins. Co. 
v. Chevillon. (U. S. 


XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 
§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 


371—Foundation of waiver doctrine is that company by its conduct induced insured to be- 
lieve insurance would not be affected by variation from strict letter of policy. Bog- 
gess v. Insurance Co. of North America. (Ky.) : 

371—Waiver by insurer growing out of agent’s acts cannot be relied on so as to extend 
automobile policy to cover vehicles not specifically within policy. Maryland Casualty 
Co. v. Adams. (Miss.) 

371—“‘Waiver” is intentional relinquishment of right, and ordinarily must_ be predicated 
on full knowledge of all facts. §. & E. Motor Hire Corporation v. New York In- 
demnity Co. (N. Y.) 
‘Waiver’ and “estoppel” are frequently used as meaning same thing in law of insurance 
contracts. Fender v. New York Life Ins. Co. (S. ; 

71—Court, in passing upon question of waiver of conditions in insurance policy, inserted 
for insurer’s benefit. will deal generously with insured. Jacobs v. National Accident & 
Health Ins. Co. (Vt.) a 

371—Act prescribing form of standard fire. policy not intended to cut off estoppels thereto- 
fore enforced by courts. North River Ins. Co. v. Belcher. (Va.) 

§ 372. WHAT CONDITIONS MAY BE WAIVED. 

372—Condition in life policy that it shall be void if premiums are not paid when due 
may be waived. Reliance Life Ins. Co. v. Wolverton. (Colo.) ‘ : 
Conditions in policy for benefit of insurance company may be waived. United States 
Fidelity & Guaranty Co. v. Miller. (Ky.) ; 
Condition in insurance policy inserted for insurer’s benefit may be waived, “waiver” 
being relinquishment of known rights. Jacobs v. National Accident & Health Ins. Co. 
(Vt.) i er ; 198 
Insurance company may waive provisions as to forfeiture and avoidance on breach 
of conditions. Royal Indemnity Co. v. Hook. (Va.) aed 1325 


373. LIABILITY OF INSURER TO ESTOPPEL BY ACTS, CONDU CT OR ST A'TE- 
MENTS OF OFFICERS OR AGEN'TS. 
(1). In general. 
373(1)—Where company notified insured fire insurance was suspended for failure to pay 
premium note installment, insured could not assert waiver by local agent. Boggess v. 
Insurance Co. of North America. (Ky.) , hoe 
§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. IN GENERAL. 
(1). In general. 
375(1)—Insurer’s soliciting agent could waive stipulation in life policy that waiver could 
only be made by executive officer of insurer. Fender v. New York Life Ins. Co. 
cS <3 
§ 376. ———- EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Local agent’s knowledge of chattel mortgage did not effect waiver of policy pro- 
visions prohibiting incumbrances where policies specifically waivers only in designated 
way. Home Ins. Co. of New York v. Scott. (U. S.) ‘ 
§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(1). Necessity of knowledge of breach. 
377(1)—Insurer issuing policy without inquiring concerning insured’s title, but not knowing 
interest was other than unconditional, did not waive requirement of unconditional own- 
ership. Insurer issuing fire policy knowing facts rendering insured’s interest other than 
unconditional can rely on other facts not known constituting breach of policy. Insurer 
can rely on facts rendering insured’s interest other than unconditional, not known be- 
fore issuing policy, regardless how knowledge is acquired. Insurer requesting estimate 
did not waive breach, with zeference to insured’s title on facts not then known. North 
River Ins. Co. v. Belcher. (Va.) , ; 
§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGEN'T'S 
(1). In general. 
378(1)—Knowledge of agent action within scope of powers will, in absence of fraud or 
collusion, be imputed to insurer, though policy contains stipulation to contrary. 
Laughinghouse et al. v. Great Nat. Ins. Co. (N. C.) 1307 


378(1)—Agent’s knowledge of falsity of answer in application does not necessarily pre- 
vent insurance company from asserting defense* of breach of warranty. Fisher v. United 
States Casualty Co. (N. Y.) 4 : . 428 

378(1)—That insurer's agent merely knew of transfer of property would not preclude in- 
surers from asserting forfeiture under change of interest clause. Surratt v. Fire As- 
sociation of Philadelphia. (U. S.) ere ye oe 
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378(1)—Notice to insurer’s agent of facts relating to insured’s interest in property before 
issuance of policy, estopped insurer from asserting allegations in notice of motion 
showed policy was void. Insurer, knowing facts affecting insured title, could not 
rely thereon to show insured’s interest was other than unconditional. North River Ins. 
CO; 8: aa (Va.) 

Nature of agency and authority of agent. 

378(3)—Physycian designated by insurer to examine applicants acts as company’s agent 
in receiving answers to medical questions. Information given insurer’s physician is in- 
formation to insurer, though not in application containing contrary information where 
application does not limit agent’s authority to accept notice. Metropolitan Life Ins. 
Co. v. Busby. (Ga.) 

378(3)—Knowingly false statements in application for insurance concealing fatal malady 
defeated recovery on policy, regardless of whether medical exarhiner knew of falsity or 
participated in fraud. Insurer was not estopped even if medical examiner knew of 


materially false statement respecting applicant’s health in application. Mutual Life Ins. 
Co. of New York v. Seymour et al. S.) 


(4). Capacity in which knowledge is acquired. 
378(4)—Insurance company was not bound by notice of defect in insured’s title acquired by 
company’s agent while acting as agent for insured. Girard Fire & Marine Ins. Co. v. 
Gunn. (Ala.) Fra y 
$ 379. INSERTION OF FALSE. “ANSWERS IN “APPLICATION “BY AGENT OR 
UNDER HIS DIRECTION. 
(1). In general. 
379(1)—-Insurer held presumed to have acted on own knowledge and to have waived for- 
feiture for misdescription, where agent knew location, was not misled, and retained 
policy. Fidelity Phoenix Fire Ins. Co. v. First Nat. Bank of Marietta, Okla. (Okla.) 
(4). Life and accident insurance. 
9(4)—Where life insurer’s agent makes out application incorrectly, notwithstanding ap- 
plicant has stated all facts correctly, errors are chargeable to insurer. American Bene- 
fit Life Ins. Co. v. Armstrong. (Ark.) 
379(4)—Insured is under duty to read policy and have corrections made, if application 
does not contain correct answers. False answers in written application attached to life 
policy, with respect to medical advice and hospital treatment, as matter of law defeated 
recovery, though insured gave truthful oral answers. Minsker v. John Hancock Mut. 
Life Ins. Co. (CN. 5! 


379(4)—Insurer could not repudiate ‘accident policy on ground of insured’s misstatement, 


where he truly stated facts to agent and agent directed drawing up of application dif- 
ferently from facts stated. Inter Ocean Casualty Co. v. Brown. (Tex.) 
(5). Good faith of insured. 
379(5)—Under circumstances, company held not chargeable with soliciting agent’s knowl- 
edge of insured’s false representations in application respecting previews health and 


medical treatment. Zeidel v. Connecticut General Life Ins. Co. ‘ 
9(5)—It is not necessarily negligence not to read application or policy. Misstatements, 
inserted in application by insurer’s agent without assured’s knowledge, do not become 


latter’s misrepresentations by his signing application. Taluc v. Fall Creek Farmers’ Mut. 
Fire Ins. Co. (Wis.) 


(6). Effect of limitations on powers of agent. 
379(6)—Insured, having agreed in application that insurer was not bound by statements made 
to agent unless written therein, could not introduce testimony that false answers were 
written by insurer’s agent with knowledge of facts. Insured, able to read, was bound 


by provision in application regarding statements made to agent. Koppleman v. Commer- 
cial Casualty Ins. Co. (Pa.) 


§ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENT. 

380—Knowledge of insurer’s agents, withheld from insurer, as to falsity of insured’s repre- 
sentations, held not to prevent a ae Peoria Life Ins. Co. v. Haenelt. (U. S.) 

§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 

§ 382. —— IN GENERAL. 

382—Riders providing for payment of fire loss to assured and mortgagee held tantamount 
to indorsement permitting incumbrance on property. Home Ins. Co. of New York v. 
Scott. (U. S.) 

$ 385. INDORSEMENT ON POLICY. 

385—Neither waiver nor estoppel can result from insurance agent’s promise to transfer 
fire policies not in his possession, under clause requiring written endorsement of changes. 
Surratt v. Fire Association of Philadelphia. (U. S.) 

§ 386. —— WAIVER OF PROVISIONS OF POLICY AS TO MODE. OF WAIVER. 

386—Insurer failing to void policy with knowledge that insured suffered from disease speci- 
fied cannot assert invalidity of policy for failure to insert waiver therein. Metropolitan 
Life Ins. Co. v. Busby. (Ga.) 

§ 387. — CONSTRUCTION AND OPERATION OF EXPRESS WAIVER. 

387—Rider attached to fire policy at mortgagee’s request, defining liability during fore- 
closure proceedings, kept policy in force as to mortgagor as well as mortgagee. Welle: 
v. Famers’ Alliance Ins. Co. (Kan.) 

387—Rider attached to fire policies permitting premises to remain unoccupied a portion of 


each year held to permit premises to be unoccupied for four months. Hukle v. Great 
American Ins. Co. et al. ¥: 


re, 
§ 388. IMPLIED WAIVER IN GENERAL. 
(1). In general. 
388(1)—Insurer’s waiver of forfeiture for breach of condition may result from words or 
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conduct showing recognition of continued existence of insurance. Court will avoid 
forfeiture under policy, if any circumstance indicates intention, election, or intent of 
insurer to waive forfeiture. Insurance company’s waiver of ground of forfeiture by 


treating policy as continuing obligation cannot be retracted. United States Fidelity . 


Guaranty Co. v. Miller. (Ky.) . . 
388(1)—Any agreement, declaration, or course of action, on insurer’s part, leading insured 
honestly to believe that by conforming thereto forfeiture of policy would not be in- 
curred, followed by due conformity, estops insurer from insisting upon forfeiture. 
Bush v. Liberty Industrial Life Ins. Co. Inc. (La.) 
Statements of officers and agents. i 
388(2)—Insurer’s letter respecting reinstatement did not waive suspension for nonpayment 
of premiums and continue policy for period specified for remittance and application. 
Karr. v. Liberty Nat. Life Ins. Co. (Ala.) : 
388(2)—Insurance agent’s statement in letter to insured that he was paying premium held 
properly construed as statement that premium had actually been paid. Insurance agent’s 
statement in letter to insured that he was paying premium held to create estoppel 
against insurer, in view of agent’s authority respecting premiums. Continental Assur. 
Co. v. Jensen. (U. S. 
(4). Custom and course of dealing as to payment of premiums. 
388(4)—Rule warranting recovery where premium is not paid when due, notwithstanding 
forfeiture provision, stated. Acceptance of prior installments of premium when over- 
due, in view of express. notices to insured, held not waiver of clause suspending policy 


during non-payment of overdue installment. Fidelity Phenix Fire Ins. Co. v. Flora. 
(Ky.) ... 


insurer by conducting 

notice it would not be liable for judgment against automobile driver held estopped to 
deny liability. Peterson v. Maloney. (Minn.) .. ma 

388(5)—Insurer’s assumption of insured’s defense under autom 
stituted assumption of liability, if any. Lamarre v. Lamarre. 

388(5)—Insured, under policy indemnifying against injury resulting from 
motor busses, was justified in refusing to sign nonwaiver agreement providing that in- 
surer’s co-operation in defense of suit for injuries should be without prejudice to de- 


fenses against insured. American Fidelity & Casualty Co., Inc. v. Williams et al. 
(Tex.) ; 


os baae 


388(5)—Automobile accident insurer conducting defense of injured passenger’s action held 
estopped in suit by insured to raise trivial defenses based on insured’s admissions on 
cross-examination. Right of automobile accident insurer exercised to conduct defense 


brought its liability beyond that of strict indemnitor. New Jersey Fidelity & Plate Glass 
Ins. Co. v. McGillis. (U. 


§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 


(1). Breaches existing at time of issuance or delivery in general. 

389(1)—Insurer, if issuing policy after knowledge of facts rendering policy void, is estopped 
after loss from claiming such facts avoided liability. Act prescribing form of fire 
policy held not to abrogate rule estopping insurer from denying liability on policy is- 


wet after knowledge of facts rendering policy void. North River Ins. Co. v. 
elcher. 


(2). 

389(2)—Insurer issuing fire policy knowing facts rendering insured’s title other than con- 
ditional is estopped after loss from relying on known facts as defense. North River 
Ins. Co. v. Belcher. (Va.) a 

389(2)—Automobile indemnity policy held not invalid for misstatement in application re 
specting ownership; where insurer knew facts when policy was issued. Royal In- 
demnity Co. v. Hook. (Va.) 

389(2)—Insurance company issuing fire policy without formal application held not to waive 


wee policy that premises must be owned by insured. Melton v. Aetna Ins. Co. 
7 Va 


(9). Life and accident insurance. 


370 


389(9)—-Insurer cannot defend on ground of fraud regarding insured’s health, where policy 


was issued without medical examination and insurer had ample opportunity of ascer- 
ane state of insured’s health. Williams v. Unity Industrial Life Ins. Co. 
ne. a. 

§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 

MENTS. 
(1). In general. F eae 

392(1)—After receipt and unconditional acceptance of overdue premiums, it is too late 
to declare forfeiture of life policy. That insured on paying overdue premiums received 
no notice that insurer required health certificate, and that insurer retained premiums 
for nearly six weeks without any action, estopped insurer from denying unconditional 
acceptance of premiums. Reliance Life Ins. Co. v. Wolverton. (Colo.) 

392(1)+-Company cannot enforce forfeiture of insurance contracts for failure to pay en- 
forceable obligation while insisting on collection of debt. Notice that fire insurance 
was suspended while premium note was unpaid, and giving option of reviving policy 
or of canceling policy held not to waive right to suspend. Boggess v. Insurance Co. 
of North America. (Ky.) 

392(1)—Insurer, accepting premiums after filing defense of fraud, waived defense, though 
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392(1)—Life insurer’s receipt of premiums, continuing for short time after it first learned 
fraud had been perpetrated on it, held not waiver. Metropolitan Life Ins. Co. v. Di : 
Novi. (N. Y.) . 903 
392(1)—-Insurer, not tendering back premiums, could not claim life policy was ‘void for 
false answers in application. Slovenian Mutual Ben. Assn. v. Knafelj. (Ohio.) .... 497 
392(1)—Failure to tender return of premiums paid did not estop insurers from relying on 
provisions of fire policies prohibiting incumbrances. Home Ins. Co. of New York v. 
Scott. (U. S.) 951 
392(1)—Insurance company issuing policy and accepting premiums with knowledge of breach 
of conditions is estopped to set up forfeitures. Royal Indemnity Co. v. Hook. (Va.)..1325 
§ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 
(1). In general. 
396(1)—That insurer furnished claim blanks and received them after being filled in by 
insured did not constitute waiver of defense based on noncompliance with policy; 
surer having specifically reserved all defenses. Erdman v. Great Northern Life Ins. 
Co. (Mich.) eta eee 
396(1)—Insurer, without knowledge of right waived, does not waive forfeiture by in- 
ducing insured to present proof of loss. North River Ins. Co. v. Belcher. (Va.) 370 
(2). Examination of insured. 
396(2)—Breach of warranty under holdup policy by failing to disclose prior loss held 
waived by insurer by requesting examination under oath as provided in policy contract. 
Fisher v. United States Casualty Co. (N. Y.) 
(4). Furnishing blanks for proofs. 
396(4)—That insurer furnished claim blanks and received them after being filled in by 
insured did not constitute waiver of defense based on noncompliance with policy; 
insurer having specifically reserved all defenses. Erdman v. Great Northern Life Ins. 
Co. (Mich.) j 1265 
397. PARTICIPATING IN ADJU STMENT’ OF LOSS. 
7—Acts of adjuster, who obtained agreement that his acts and salvaging of goods would 
not prejudice insured’s right to. resist liability, did not constitute waiver of provision 
nullifying policy if insured’s interest should be other than sole ownership. Non 
waiver agreement does not prevent waiver by subsequent independent acts or state- 


ments of insurer through its agent. Standard Grocery Co. v. National Fire Ins. 
Co. (Tenn.) 


Insurer whose adjuster, with knowledge of breaches of record 


428 


warranty clauses, 
vaived forfeiture 


auired inventory of damaged goods, and agreed on fire loss, impliedly vy 
National Standard Fire Ins. Co. v. Hubbard. (Tex.) 

397—Adjuster’s immediate investigation of fire loss, held not waiver of policy 
prohibiting incumbrances. Home Ins. Co. v. Scott. (U. S.) 


§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 


provisions 


400—Incontestable clause in life policy held valid and binding. Life policy made incontest- 
able except for “actual and intended fraud’? excluded fraud arising by presumption of 
law. Provision that insurer assumes no obligation unless on date of policy insured is 
in sound health is warranty to be read with entire policy, and does not defeat incon 
testable clause. Usual rules for construing insurance policies are applicable to incontest- 
ible clauses. Independent Life Ins. Co. v. Carroll. (Ala.) 
400—Charges precluding recovery if insured, when policy was delivered, had ulcerated 
stomach, although ignorant thereof, held erroneous; policy being incontestable except 
for actual fraud. Independent Life Ins. Co. v. Vann. (Ala.) 
—Under policy and statute, insurer could not contest policy on ground beneficiary had no 
insurable interest after expiration of period of contestability. Under policy and statute 
insurer could not contest policy, on ground insured could not make contract, after 
expiration of period of contestability. Bogacki v. Great West Life Assur. Co. (Mich.) 
400—L imitations statute, though in terms relating only to statutory limitations, applies to 
limitations fixed in insurance policies. Metropolitan Life Ins. Co. v. Di Novi. (N. Y.) 
400—Incontestable provision renders policy within limits of coverage immune from de- 
fense of invalidity by reason of condition broken. Statute requiring incontestable pro- 
vision did not apply to policy for one-year term, renewable from year to year. Head 
et al. v. New York Life Ins. Co. (U. S.) 
400—Incontestable clause of policy, as respects right to contest it on ground of fraud, took 
fresh effect at time policy came into force by reinstatement. New York Life Ins. Co. 
v. Seymour et al. CU. $.) 


XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE. 
§ 402 MARINE RISKS IN GENERAL, 
402—Theft of tug moored to pier in harbor held not loss by “risk” of harbor, within 
marine policy. Brittannia Shipping Corporation v. Globe & Rutgers Fire Ins. Co. 
(CN. ¥S 
403. PERILS OF THE SEA. 
Insurance against loss by “‘peril of the sea’? covers all marine casualties due to fdrtui- 
tous action of seas, such as sinking or capsizing. but not theft. Brittannia Shipping 
Corporation v. Globe & Rutgers Fire Ins. Co. (N. Y.) 
Grounding of vessel during heavy fog constituted “‘peril of sea’? within policy covering 
to cargo. Kelly, Weber & Co. Ltd. v. Franklin Fire Ins. Co. (U. S.) 
406. ENEMIES AND PIRATES. 


Tug moored to pier in harbor 1s not “upon high seas’; hence theft thereof did not 
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constitute ‘fact of piracy.’’ Brittannia Shipping Corporation v. Globe & Rutzers Fire 
in ia. CR. YX) : 154 
§ 416. NEGLIGENCE OF OWNERS, MASTER OR CREW. 
416—Theft of moored tug held not covered by policy provision iinet loss through negli- 
gence of master, mariners, engineers, or pilots. Brittannia Shipping Cerporation v. Globe 
& Rutgers Fire Ins. Co. (N. ¥.) 154 
(BR) INSURANCE OF PROPERTY AND TITLES. 
421. FIRE. 
21—-Damage to eggs in cooler caused by excessive heat from oil stove when flame on wick 
flared up held not “loss and damage by fire’ within fire policy. Sigourney Produce 
Co. v. Milwaukee Mechanics’ Ins. Co. (Ia.) 3 
§ 424. ACCIDENT. 
424—Motorist, whose automobile fell in hole during rainstorm, held entitled to recover under 
policy indemnifying against damage by ‘“‘collision with another object."”" Haik v. United 
State Fidelity & Guaranty Co. (La.) ; 
§ 425. THEFT. 
425—Where door of inner compartment of safe was entered by violence, although outer 
door was opened by manipulation of combination lock, insurer was liable under terms 
of burglary policy. Aetna Casualty & Surety Co. v. Sengel et al. (Ark.) . 1340 
425—Automobile policy insuring against theft, excepting from its operation embezzlement 
by mortgagor or vendee in possession, insured against loss by embezzlement except as 
to limited class. Words “theft,” “robbery” and “‘pilferage,’’ used in policy insuring 
against such acts are used in insurance policies in their common and ordinary meaning. 
Contract of insurance against theft, robbery or pilferage of automobile held not drawn 
to fit narrow limitations of criminal statutes. Misappropriation of automobile by one 
representing himself as prospective purchaser inducing agent to part with automobile 
constitutes ‘theft’? within policy insuring against theft, regardless whether offense con 
stituted larceny or embezzlement. Person’ falsely representing himself to be prospective 
purchaser with intent to acquire car held guilty of “larceny” in appropriating car when 
permitted to drive, which constituted ‘theft’ within policy insuring automobile against 
theft. Granger v. New Jersey Ins. Co. (Cal.) : 
425—Insured, whose salesman was robbed, beat, locked automobile containing diamonds, 
could recover under policy covering robbery of employee having ‘“‘care and custody” 
of diamonds. Birgbauer v. Aetna Casualty & Surety Co. (Mich.) = 
425—Removable dental bridges lost by insured held not “personal effects usually carried 
by tourists’ within tourist policy. Word “carried” in tourist policy, insuring against 
loss of personal effect usually carried by tourists, connotes transportation of such 
personal effects as are incident of travel. Ettlinger v. Importers’ & Exporters’ Ins. 
Co. of New York. (N. Y.) ae esheets eae 5 Sore Be acs 
425—-Removable dental bridges lost from insured’s desk drawer held “personal effects usually 
carried by tourists and travelers” within tourist policy. In tourist policy, words 
“usually carried by tourists and travelers’? mean usually carried by such tourists and 
travelers as own them. Removable dental bridges lost from insured’s office desk drawer 
held such personal effects as are “used or worn by the assured’”’ within tourist policy. 
Ettlinger v. Importers’ & Exporters’ Ins. Co. of N. Y. (N. Y.) Fda peeeaca ack 
425—It being doubtful whether automobile theft policy was intended to cover theft by 
bailee, policy is construed in favor of insured. Thomas Inv. Co. v. ‘Thompson. (Tex.) 
425—Robbery of pay roll money, from locked conference room of assured’s plant, held 
within policy insuring against robbery of payroll money, in custody of employee “while 
receiving, handling, conveying and distributing same.” Policy covering robbery of 
money intended for pay roll from custody of “any employee of the assured while 
acting -as messenger or paymaster” did not require that regular paymaster should 
handle money. Policy insuring against robbery of pay roll money from employees 
“handling” the same covered money intended for pay roll from time it was separated 
for that purpose. International Harvester Co. v. National Surety Co. (U. S.) oe 
425—Recovery under automobile policy necessitates affirmative proof that wrongdoer, at 
or subsequent to time of enkinae had intent to steal. Policy insuring automobile 
against theft robbery, or pilferage, does not authorize recovery for merely driving 
automobile without owner’s consent. La Motte v. Retail Hardware Mutual Fire Ins. 
Co. of Minnesota. (Wis.) 
(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 430. DEFAULT OR OTHER MISCONDUCT OF OFFICER OR EMPLOYEE. 

430—‘Dishonesty”’ of bank employee within policy indemnifying bank against loss may be 
something short of criminality. ‘Dishonesty’ within policy indemnifying against 
dishonest acts of employee, involves infirmity of purpose so approbrious or furtive as 
to be fairly characterized as dishonest. Bank’s loss due to teller’s payment of checks 
against uncollected items of deposit consisting of forged drafts held “loss effected by 
means of forgery’ within indemnity policy limiting forgery losses. Clause in policy 
indemnifying bank against loss through payment of forged checks limits coverage for for- 
gery to documents which in good faith and upon reasonable grounds are dealt with as 
checks. World Exchange Bank v. Commercial Casualty Ins. Co. (N. Y.) sik tie hate 

430—Loss of bank on forged or raised checks, occurred, within indemnity policy, at time 
of, —. Phoenix National Bank & Trust Co. v. Aetna Casualty & Surety Co. 
(U. S$.) 

§ 432. NONPAYMENT OF DEBT INSURED. 

432—Person injured by insolvent insured’s automobile, after recovering judgment against 
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insured, could proceed against liability insurer in garnishment. Brandon v. St. Paul 
Mercury Indemnity Co. (Kans.) 

§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 

435—-Husband of assured driving assured’s automobile at time of accident with knowledge 
and consent of assured held “assured”? within automobile liability policy. Lahti v. 
Southwestern Automobile Ins. Co. (Cal.) : ~ ee Las 

435— Indorsement in automobile liability policy providing ‘that “policy shall apply to per- 
sons “legally operating automobile’ held not intended to limit policy to instances where 
negligence is not made penal by statute. Trial Court’s construction that assured op- 
erating automobile while intoxicated’ was “‘legally operating automobile” within policy 
held consistent with true intent of parties. Kautz v. Zurich General Accident k Li- 
ability Ins. Co. Ltd. (Cal.) 

435—-Injury to employee’s wife from escaping gas in house belonging to mining company held 
incident to operation of mines within indemnity policy. T. H. Mastin & Co. v. Standard 
Elkhorn Coal Co. (Ky.) 

435—Where taxicab was asset of insured’s estate and was operated by driver with adminis- 
trator’s consent at the time of accident, liability insurer was liable, though taxicab had 
been bequeathed to administrator. Hobbs v. Cunningham et al. (Mass.) 

435—That driver used automobile for purpose other than for which he asked owner’s per- 
mission held not to release liability insurer. Peterson v. Maloney. (Minn.) 

435—Invited guest in private automobile held not “passenger” precluded from recovering 
under indemnity policy “passenger’’ being traveler in public conveyance. ‘That con- 
dition of indemnity policy relieved insurer from liability if automobile were used to 
transport “passengers for hire” held not to extend scope of preceding exception con- 
cerning “passengers.” Arms v. Fasholz. (Mo.) 

435—Insurer, under public liability policy covering truck, held not liable on policy 
theory of waiver where truck at time of accident was pulling trailer. Maryland tor 
ualty Co. v. Adams. (Miss.) 

435—Person assaulted by insured’s employees ‘sustained ‘‘accidental injury” within public 
liability policy indemnifying employer against loss from claims for injuries acci- 
dentally suffered. Robinson et al v. United States Fidelity & Guaranty Co. (Miss.) 

435—That automobile was driven illegally by insured’s son under 16 and that son was 
described in liability policy as reformed, as under 16, did not preclude enforcement 
of policy. Davis v. Highway Motor Underwriters. (Neb.) ‘ 

435—Provision in automobile liability policy excepting ‘‘accidents to members of assured’s 
household including domestic or household servants’? held to include insured’s brother, 
who was member of insured’s household of which mother was the head. Cartier v. 
Lumbermen’s Mut. Casualty Co. et al. (N. H.) ... ae cg 

5—As regards recovery on liability policy, husband receives no “bodily injury” from loss 

of services of injured wife, and her injury is not injury to his property. Statutes 
provide automobile liability policy must be read as containing extended liability clause, 
but may be limited in amount and coverage as parties may agree. Brustein v. New 
Amsterdam Casualty Co. (N. Y.) ... 

435—Death of tenant’s child following month’s progressive illness, due to insufficient heat, 
held not to result from “accident” within policy covering landlord’s liability from 
“bodily injuries, * * * accidentally sustained.”” Death of tenant’s child from illness 
due to landlord’s failure to provide sufficient heat held not death resulting from ‘“‘bodily 
injuries’ within policy covering landlord’s liability. Jackson v. Employers Liability 
Assur. Corporation. (N. Y.) 

435—Liability policy insuring against injuries to persons other than ‘‘employees’’ excludes 
only workmen’s compensation claims. Injuries to janitress from fall into basement hatch- 
way while returning from shopping held to “arise out of and in course of employ- 
ment,’’ as respects employer’s liability insurance. Shapiro et al. v. Employers’ Liability 
Assurance Corporation. (N. Y.) re i 

435—-Accident resulting from operation of motor bus within limits of city lying along 
line of bus route occurred within “territorial limits’ of bus line within provision of lia- 
bility policy, where railroad commission had not prescribed any particular streets in 
city over which busses must be run. American Fidelity & Casualty Co., Inc. v. Wil- 
liams et al. (T'ex.) s . 

435—Truck loaned for use in transporting boy scouts at time of accident was not used for 
“commercial purposes,’’ within liability policy. Williams yv. American Automobile 
Ins. Co. (U. S.) 

435—Person driving automobile with consent of adult member of owner’s household held an 
additional assured within liability policy. Adult son held ‘“‘adult member of household” 
within liability policy including as additional assured one driving automobile with per- 
mission of adult member of household. Ocean Accident & Guaranty, Ltd. v. Schmidt. 
(Uw. -S) sere . . 1042 

435—Liability insurer could not escape " Jiability on ground automobile was operated by 
person under sixteen without establishing relation of principal and agent between as- 
sured and operator. Raptis et al. v. United States Fidelity & Guaranty Co. (W. Va.)..1330 

§ 437, WRONGFUL ACTS OF INSURED. 

437—Under automobile policy and rider, insurer held liable for accident occurring while 
insured’s son of 14 was driving automobile with permission of insured’s wife. Firkins v. 
Zurich General Accident & Liability Ins. Co. Ltd. (Cal.) clad . 1047 

437—“Willfully inviting discharge’’ within policy indemnifying invitee against loss of job 
means intentionally to tempt or give occasion to. Employee’s commencement of suit 
without first submitting claim to employer held not “willfully inviting discharge’ within 


indemnity policy against loss of job.. McKimmy v. Conductors’ Protective Assur. Co. 
(Mich. ) : ee 
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437—Operation of automobile by employee under age for registered operators held excepted 
from risk under liability policy. Maryland Casualty Co. v. Friedman. (U. S.) 


(D) LIFE INSURANCE. 


§ 438. CAUSE OF DEATH IN GENERAL. 

438—Proviso with reference to health insurance, excepting diseases not common to both 
sexes, held not to defeat recovery of death benefit for death from disease within such 
exception. Lincoln Underwriters Co. v. Gordon. (Miss.) ey 

438—Incontestable provision held not to preclude insurer from asserticn that risk produc- 
ing insured’s death was not within coverage of policy. Head et al. v. New York Life 
Ins. Co. (U.. S.) sabe kews - 

§ 444. SUICIDE. 

§ 445. —— IN GENERAL. 

(3). Effect of incontestable clause. 

445(3)—Under ambiguous terms of life policy, application, premium receipt, and indorsement 
considered as whole, policy held effective on November 28, 1927, warranting recovery 
where insured committed suicide more than year thereafter. Narver v. California State 
Life Ins. Co. (Cal.) ‘ Sas 

§ 448. DEATH CAUSED BY BENEFICIARY. 

448—Proceeds of life policy designating insured’s husband as beneficiary, where husband 
murdered wife and subsequently committed suicide, held payable to next of kin of 
wife - — of husband’s heirs. Illinois Bankers’ Life Ass’n. v. Collins et 
al. (Til. sake a ane 


(E’ ACCIDENT AND HEALTH INSURANCE. 

§ 449. WHAT CONSTITUTES ACCIDENT IN GENERAL. 

449—Death of insured from condition of physical weakness or predisposition made operative 
by accident held within policy limiting liability to ‘‘accident” exclusively. Reynell v. 
Indemnity Ins. Co. of North America. (N. Y.) .. ath 

§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 

(1). In general. 

451(1)—That benefit, under accident and health policy, was called funeral benefit, and 
was deemed inadequate as death benefit, could not enlarge stipulated liability, or au- 
thorize death benefit not provided for. Inter Ocean Casualty Co. v. Scruggs. (Ala.) 

451(1)—Accident policy excluding benefit for loss of sight of both eyes eliminated from 


coverage disability due to blindness, regardless of cause. Standard Accident Ins. Co. 
v. Bailey. (Ky.) 


451(1)—Under accident 


dington v. North American Accident Ins. Co. (Okla.) 

451(1)—Insured’s death while riding in airplane as passenger 
in preparing application for insurance on airplane resulted from “participation in aero- 
nautics” within provisions of life and accident policies limiting risk. Head et al. v. 
New York Life Ins. Co. (U. S.) ; 

451(1)—Clause denying recovery, if insured’s death resulted ‘from having been engaged 
in aviation or submarine operations or in military or naval service in time of war,” 
held ambiguous; hence permitted recovery, where insured, temporarily operating an- 
other’s airplane, met death in fall. Charette v. Prudential Ins. Co. of America. (Wis.) 

(2). Walking or being on railway or bridge. 

451(2)—Accident policy, excluding injuries while on railroad tracks in violation of statute 
or railroad regulation, held applicable to injury on tracks, unless insured violated statute 
or regulation. Dillon v. Life & Casualty Ins. Co. of Tenn. (La.) , ie 

§ 452. RISKS OF 'TRAVEL, RAILROADS AND OTHER CONVEYANCES. 

452—Motorcycle held not “automobile’’ within accident policy protecting insured from in- 
juries inflicted by private motor driven automcbile. Neighbors v. Life & Casualty Ins. 
Co. of Tennessee. (Ark.) 2% 

452—Defective brakes on automobile held ‘disablement’ within accident policy insuring 
against accidental death caused by wrecking or disablement of automobile. Yoshie Maeda 
v. Sierra Nevada Life & Casualty Co. (Cal.) ; 

452—Horse-drawn road grader going to place of work held ‘“‘vehicle’ within accident policy. 
Insured riding on rear platform of horse-drawn grader held “in” grader within acci- 
dent policy. Where road grader blade wes bent ard side of vehicle was sprained, held 
grader was “disabled” within accident policy. Sant v. Continental Life Ins. Co. 
(Idaho. ) aire on : 

452—In determining meaning of word “explosion” in insurance policy clause ‘‘caused by 
the burning or explosion of an automobile,”’ it is proper to invoke rule noscitur a 
sociis. Field v. Southern Surety Co. of New York. (la.) 

452—Death by falling out of automobile. even if due to defective door lock, held not caused 
bv “‘disablement’’ of automobile. ‘‘Disablement.”’ in accident policy, was ‘intended to pro- 
vide indemnity for injury to occupant in accident not completely wrecking automobile, 
but merely disabling part thereof. Lutz’s Adm’r. v. Inter-Southern Life Ins. Co. (Ky.) 

452—-Insured’s death from explosion of automobile tire being inflated by him held not within 
accident policy covering wrecking or disablement of automobile or being accidentally 
thrown therefrom. Eynon v. Continental Life Ins. Co. of Missouri. (Mich.) 

452—-Motor speed boat making regular pleasure excursions, and advertised for public car- 
riage, held “‘public conveyance provided by common carrier, for passenger service only,” 
within accident policy. Cummings v. Great American Casualty Co. (Minn.) 

452—-Injury to insured in falling from step of passenger car occurred “‘within railroad car’’ 
within meaning of accident policy. Mackay v. Commonwealth Casualty Co. (Mo.) 
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452—Motorcycle held not ‘automobile’ or “‘motordriven car” within accident insurance 
policy. Deardorff v. Continental Life Ins. Co. of St. Louis, Mo. (Pa.) ; 

452—Word “thrown” from automobile within accident policy means hurled or tossed out 
of car by some force. Death of insured run over ie going backwards off of running 
board of truck on rough and bumpy road held ,caused by being ‘‘accidentally hg 
from truck within accident policy. Word “in” —- within accident policy 
generally accepted and used as equivalent to word ‘ Fact that insured was riding 
on running board when he went backwards off eck and was run over, , held not to 
preclude recovery under accident policy coverin insured 7 riding ‘“‘in’’ automobile. 
Guaranty Trust Co. v. Continental Life Ins. €o. Wash.) 

§ 454. BODILY INFIRMITIES OR DISEASE. 

454—Captional words ‘“‘Death Benefit at Beginning $500” construed with other provisions 
of policy, held not to include $500 benefit for death from disease; such benefit being 
provided elsewhere. Inter Ocean Casualty Co. v. Scruggs. (Ala.) 

454—Accident and health policy, providing for $500 death benefit where death results from 
accident, held not to ater such benefit where death is caused by sickness. Inter 
Ocean Casualty Co. v. Scruggs. (Ala.) 

454—Certificate providing benefits for sickness and death did not relieve insurer from li- 
ability for sick benefit because insured died from sickness. National Benev. Soc. 
v. Price. (‘Tex.) js 

§ 457. POISON OR CONTACT WITH POISONOUS SUBSTANCES. 

457—Insured, accidentally cut by barber, with septic poisoning resulting could recover 
under policy providing indemnity for accidental injuries resulting from septic poisoning. 
Commonwealth Casualty Co. v. Coogle. (Tex.) 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466—Policy limited to losses by accident directly and independently of all other causes would 
not authorize recovery for fall aggravating ailment and causing death sooner than 
otherwise occurring. Kirkwood v. London & Lancashire Indemnity Co. of America. (La.) 

466—Death caused by screw worm developing in nasal cavity from larvae of green fly 
held proximate result of prior accident within accident policy. North American <Acci- 
dent Co. v. Adams. (Tex.) . 

466—Policy provision excluding liability for injury to insured while under influence 
liquor would prevent recovery, though intoxicated condition did not contribute to in- 
jury. Order of United Commercial Travelers of America v. Greer. (U. S.) conte 

466—Insured’s death was not caused solely by accident, if it would not have caused death, 
except for previously existing disease or infirmity, which was aggravated by or aggra- 
vated effect of accident. Ryan v. Continental Casualty Co. (U. S.).. 

466—Where death resulted through accident means exclusively, showing that heavy 
ran over insured’s chest crushing it, was sufficient showing regarding cause of death 
within accident policy, absent intervening cause. Guaranty Trust Co. v. Continental 
Life Ins. Co. (Wash.) 

§ 467. LIMITATIONS AS TO TIME OF DEATH OR DISABILITY CAUSED BY 

ACCIDENT. 

467—Disablement from illness marked time when illness covered by disability policy began. 
Word “‘illness’’ in policy indemnifying insured for disability illness, had same meaning as 
in proviso excepting illness occurring within 30 days. Disability from intestinal adhesions 
began when insured went to hospital more than 30 days after issuance of policy indemni- 
fying against disability illness, through exempting illness occurring within 30 days 
following issuance of policy. Bovedeau v. Boston Casualty Co. (Mass.) 


XIII. Extent of Loss and Liability of Insurer. 

A’ MARIN® INSURANCE 

§ 473. VALUE OF SUBJECT-MATTER. 

473—Filing of stipulation for value of vessel and pending freight had effect of making 
stipulation substitute for vessel for all claims arising out of litigation. Universal Ins. 
Co. v. Old Time Molasses Co. et al. (U. S.) 
477. GENERAL AVERAGE CONTRIBUTION. 

477—Libelants in general average should state separately in short articles steps leading to 
statement, including all allegations necessary to establish validity thereof. General aver- 
age statement is entirely ex parte, and not prima facie proof of amount claimed to be 
due. United States v, St. Paul Fire & Marine Ins. Co. et al. (U. S. 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 493. TOTAL LOSS. 

493—To recover for “total loss’ under fire policy, insured was required to show foundation 
was so damaged that it was not reasonably suitable on which to rebuild. New York 
Underwriters Ins. Co. v. Forrester. (S. D. 

493—Charge authorizing recovery on fire policy as for “total loss,” in case building had lost 
identity and specific character, held erroneous as not stating true rule. Glens Falls Ins. 
Co. et al. v. Rogers. (Tex.) 

493—Building held “total loss” within statute, justifying recovery of full amount of fire 
insurance policies, where roof and most of studs, rafters, and joists were destroyed, 
and sidings and second floor badly burned. Eck v. Netherlands Ins. Co. (Wis.) 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 499, IN GENERAL, 

4° Permitting jury to assess damages for fire loss on basis of difference “‘in actual value” 
of household effects held not error. Niagara Fire Ins. Co. v. Pool. (Tex.) 

§ 500. VALUED POLICIES. 

500—Insurance policy in amount of $75,000, covering original manuscript on sheepskin, held 
“valued oe “Valued policy’”’ means that parties have liquidated or agreed upon 
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amount to be paid by insurer in case loss occurs through happening of risk insured 
against. Validity of ‘“‘fine-arts all-risk covered valued policy” must be determined by 
applying law of insurance contracts other than marine.. Sun Ins. Office, Ltd. of. London 
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not exceed proportion which actual loss bore to crop, could recover without proving 
actual value of wheat damaged. Insurance Co. of North America v. Mathers. (Tex.) 367 
500—When fire causes total loss within statute, statutory provisions making amount of policy 
true measure of damages are applicable, and appraisal proceedings under policy are ineffec- 
tive. Eck v. Netherlands Ins. Co. (Wis.) ............ccccee: I ae 5 ia ale ee 
§ 502. AMOUNT’ OF DAMAGE TO PROPERTY. 
502—Actual cost of repairs is not measure of value as respects recovery on fire policy. 
Johnstone et ux. v. Home Ins. Co. of New York. (Mo.) ‘ 1220 
§ 504. EFFECT’ OF OTHER INSURANCE. 
504—Where fire policies contained coinsurance clause limiting liability to proportion of loss 
that amount insured bore to 80 percent. of sound value of merchandise, judgment 
against particular insurers based on ratio that amount of their policies bore to total 
insurance was proper. Provision of coinsurance clause of fire policies relative to divi- 
sions of policy into items held inapplicable, where policies covered goods contained in 
single building. Pro rate distribution clause held inapplicable in determining liability 
under fire policies covering stock of goods contained in single building; omission of pro 
rata distribution values from four to eighteen fire policies covering stock of gocds 
was material in determining liability where clause did not apply. Adjusters application 
of so-called Connecticut or gradual reduction rule in apportioning fire loss among 
insurers was unwarranted, where policies covered entire stock of merchandise in single 
building. Dolan Mercantile Co. v. Wholesale Grocery Subscribers at Warner Inter- 
Ins. Bureau. (Kan.) 103 
§ 505. DUTIES OF INSURED AFTER LOSS. 
505—That motorist returned 56 miles to home with damaged automobile, relying on me- 
chanic’s advice, was not negligence precluding recovery on indemnity policy. Haik v. 
United States. Fidelity & Guaranty Co. (Wa.) 213 
505—Insurer’s suggestion, after repudiating liability, that insured demand automobile found 
by police, held not request, under policy, that insured assist insurer in recovering property. 
Insurer, repudiating obligation under automobile theft policy and not retracting repudia- 
tion, held not entitled to insured’s assistance in recovering property. Barly v. Public 
Pie Bk OC CHR one atic cacmoances Le Saas ok Kae amen : acaliana 
(C) GUARANTY AND INDEMNITY INSURANCE. 
§ 508%. ——— E ae 
50814—Policy indemnifying bank against forged checks was indemnity against original loss, 
“regardless of final determination of liability. Phoenix National Bank & Trust Co. 
v. Aetna Casualty & Surety Co. (U. S.) ; ie . wots 619 
512. LIABILITIES INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 
12—Automobile accident policy held contract of liability; right to recover for injuries being 
complete when liability attaches. Brandon v. St. Paul Mercury Indemnity Co. (Kans.) 813 
12—Contracts of insurance against liability are enforceable when insured becomes liable 
for loss or damage against which insurance covenant runs. West v. MacMillan. (T’a.) 420 
512—Provision in policy indemnifying motor bus operator that insurer would pay all dam- 
ages recovered against insured, based on personal injury claims, rendered contract one 
for liability. American Fidelity & Casualty Co., Inc. v. Williams et al. (Tex.) 1313 
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12%.—Where maximum of automobile liability policy involved was greater than judgment 
rendered against insured which it was compelled to pay, insured could recover full 
amount of loss against insurer, though another policy covered the same loss. Commer- 
cial Casualty Co. v. Knutsen Motor Trucking Co. (Ohio.) 417 
§ 513. EXPENDITURES. 
513—Medical and hospital treatment given boy struck by automobile for two weeks after 
accident held “immediate and imperative’ within automobile policy. Medical and 
nursing services rendered victim of automobile accident in insured’s home after re- 
moval from hospital held not “immediate and imperative’ within automobile policy. 
Intent and scope of automobile policy clause authorizing insured to incur certain 
expenses for immediate, necessary medical and surgical aid to insured’s expense, de- 
pended on nature and circumstances of accident. Laidlaw v. Hartford Accident & 
Indemnity Co. cm. X) ; cra aa ace Saal ick aces ed .. 606 
513—On liability insurer’s unwarranted refusal to defend action, insured, who was forced 
to employ attorneys, could recover from insurer expenses necessarily incurred. Ameri- 
can Fidelity & Casualty Co., Inc. v. Williams et al. (T'ex.) , 1313 
514. DAMAGES INCURRED OR PAID. 
14—Violation of condition of liability policy that insured should not voluntarily assume 
any liability without insurer's written consent held breach of contract. Court need 
not find that provision in automobile indemnity policy prohibiting insured from assum- 
ing liability was necessary for insurer to be relieved from liability by violation 
thereof. American Automobile Ins. Co. v. Fidelity & Casualty Co. of New York. (Md.) 590 
514—-Settlement made by insured on liability insurer’s refusal to defend death and injury 
actions held reasonable, without collusion, and in good faith, authorizing insured’s 
recovery from insurer. Farrell et al. v. Nebraska Indemnity Co. (Minn.) 1289 
514—Insurer under terms of employer’s liability policy, held under ne obligation to compromise 
and settle suit against employer on claim within policy provisions. Insurer, under terms 
if employer’s liability policy, held liable for negligence, if any, in failing to settle claim, 
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resulting in recovery on claim beyond limits of policy. Georgia Casualty Co. v. Cotton 
Mills Products Co. (Miss.) wees tet tt 
514—Provision in policy limiting insurer’s liability for injuries to any one person to $5,000 
held not to limit to that amount joint recovery of husband and wife injured in same 
accident. Migatz et ux. v. Jersey Mut. Casualty Ins. Co. (N_ J.) . ; 
514—Insured cannot ordinarily enforce contract, indemnifying against damage or loss, until 
suffering loss. Where contract defines liability as indemnity against loss or damage, 
indemnity covenant is not broken until indemnitee suffers loss covenant covers. | Gen- 
erally, action cannot be sustained on indemnity contract until indemnitee’s liability is 
discharged by payment before or after final judgment. Contract of indemnity against 
loss or damage from given event is not changed by following clause prohibiting action 
until paying loss. Where indemnity contract takes control and determination of loss 
from indemnitee by indemnitor assuming defense, indemnitor waives right to demand 
literal enforcement of indemnity contemplated and indemnitee may sustain action 
when loss is determined by tinal judgment. Indemnitor under policy assuming in- 
demnitee’s defense against claim held estopped from denying own liability, though li- 
ability has not been paid. Policy of automobile liability insurance held ambiguous 
precluding insurer’s denial of liability when sued by insured’s judgment 
creditor because insured had not actually paid judgment for damages resulting from 
his negligence in operation of automobile. West v. MacMillan. (Pa.) : 
514—Policy insuring owner of automobile against damage to automobile from collision is 
contract of “indemnity.” Globe & Rutgers Fire Ins. Co. v. Cleveland. (Tenn.) 
514—Under insolvency clause in automobile policy fact that assured has sustained no loss 
because of previous insolvency does not relieve insurer of liability. New Jersey Fidelity 
& Plate Glass Ins. Co. v. Love. (U. S.) 5: em Maa a Eek AR Pee ees 
514—If assured effects settlement for automobile accident mitigating loss, he cannot re- 
cover from insurer amount of original liability. Raptis et al. v. United States Fidelity 
& Guaranty Co. (W. Va.) ~ 
-Automobile liability insurer having 
to settle or contest claim. Decision by automobile liability insurer, having absolute 
control, not to settle claim should be good faith decision. If automobile liability in- 
surer having absolute control in good faith decides its interest will be better promoted 
by contesting than by settling claim, insured must abide by consequences. Decision of 
automobile liability insurer, having absolute control, not to settle claim, must be “‘hon- 
est and intelligent,’’ based upon knowledge of facts and nature and extent of injuries so 
far as reasonably ascertainable. Automobile liability insurer having absolute control 
must make diligent effort to ascertain facts. Automobile liability insurer having ab- 
solute control must, in deciding whether to settle, exercise care and diligence of or- 
dinarily prudent person in investigation and adjustment of claim. Automobile liability 
insurer having absolute control must, when after investigation facing probability of 
judgment exceeding indemnity, apprise insured thereof. Hilker v. Western Automobile 
Ins. Co. of Ft. Scott, Kan. (Wis.) 
§ 514%. DEFENSE OF ACTIONS. 
514¥%2—Insurer, under public liability policy held not required to reimburse insured for at- 
torney’s fees incurred in prosecuting suit against insurer to collect expenses incident 
to defending suit. Robinson et al v. United States Fidelity & Guaranty Co. (Miss.) 
5144%4—Provision in policy that motor bus operator insured thereby would be indemnified 
against loss by reason of liability for personal injuries bound insurer to defend original 
action by person injured. Liability insurer, having breached contract by failing to 
defend suit, could not insist on insured’s performance of policy provision requiring 
appeal from judgment rendered. American Fidelity & Casualty Co., Inc. v. Williams 
et al. (Tex.) 
(D) LIFE INSURANCE. 


§ 515. AMOUNT PAYABLE ON DEATH. 

515—Policy provision precluding full recovery if insured dies within two years from preg- 
nancy existing at issuance of policy is valid. Life & Casualty Ins. Co. of Tennessee 
v. Robinette. (Fla.) .... : oie ee a a 

515—Provision in life policy limiting liability to return of premiums, where death is caused 
by apoplexy within one year, held valid and binding. 
in ° tm eo ‘ ee 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 524. TOTAL DISABILITY. 

524—‘Total disability,” within accident or life insurance policies, means disability render- 
ing insured unable to perform all substantial and material acts of his business, or execu- 
tion of them in customary way. Atna Life Ins. Co. v. Spencer. (Ark.) . 

524—Work of farming, sawmilling, selling cattle and dealing in fertilizer engaged in by 
insured should be considered as unit as insured’s occupation under disability policies. 
Insured’s attempt to discharge employment before determining inability to do so should 
not prevent recovery of disability benefets. Marchant v. New York Life Ins. Co. 
(Ga.) 


524—Instruction on meaning of words ‘‘wholly and continuously disabled” as used in 
accident policy, held proper. Great Northern Casualty Co. v. McCollough. (Ind.) 

524—Insured, under policy providing for disability benefits, was not required to be absolutely 
helpless before entitled thereto. Kurth v. Continental Life Ins. Co. (la.) 

524—Under policy, insured held not entitled to total disability benefits until he had sutfered 
total disablement for six months. Provision of policy requiring proof of six months’ 
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disablement before disability insurance would be paid held not invalid. Kiblinger V 
Panta: Tea TR. Cae CEI sais 6 ao a5 eo ea Ye does BREE ee eee 716 
524—Insured whose arm was amputated above elbow could recover for total disability, and 
was not limited to partial disability benefit as having sustained loss of hand, under 
policy defining such loss as “‘dismemberment by severance at or above the wrist.’’ Nelson 
v. Great Northern Life Ins. Co. (Mich.) ‘pean ats 
524—‘‘Total_ disability’’ within benefit policy does not require absolute helplessness, but 
is inability to conduct insured’s business in substantially customary manner. Insured 
may be totally disabled within benefit policy, though able at intervals to perform cer- 
tain acts in connection with former occupation, Physician and farmer, inflicted with 
tuberculosis and myocarditis, disabling him from performing duties in substantially 
customary manner, though receiving profits from farm, held “totally disabled” within 
benefit policy. Policy insuring against disability, totally, preventing insured from 
performing any work, covered insured substantially disabled from performing occupa- 
tions of farmer and physician. Recovery for “total permanent disability” did not re- 


quire absolute lack of earning power by insured. acific Mutual Life Ins. Co. v. 
eG URre. COMBED | 5 wk Sr ccaciain oa aaid Sa & wlaica Ree wa a a eae ce 


$24—Loss of feet and total disability insured against related to insured’s occupation at 
time of sickness or injury resulting in loss or disability. Loss of feet and total dis- 
ability insured against held not to relate alone to occupation named in application for 
insurance. ‘‘Total and permanent disability’ insured against will not be strictly in- 
terpreted to exclude ability to do anything whatever required in occupation of insured. 
“Total disability” insured against exists if insured is unable to perform material duty 
necessary in following his occupation. That insured claiming loss of feet and _ total 
and permanent disability performed some substantial part of work of his occupation is 
not conclusive of his ability to do so. Winters Mut. Aid Ass’n. Circle No. 2 v. 
Reddin.  (Texas.) ll 4. ign tims Insth'a Mila oh i or wha ote tina aetna Mie alata ade aie seat Tae 
§ 525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN. 
525—Primary meaning of ‘medical attendance’ is rendering of professional medical ser- 
vices, hat physician instructed insured how to care for herself authorized jury to 
find that insured was under care and regular attendance of physician within accident 
policy, although insured did not see or communicate with physician for four weeks. 
Great Northern Casualty Co. v. McCollough. (Ind.) .............cccceccucceeees 566 
525—Chiropractor held not “licensed physician or surgeon,” who, to justify recovery under 
health policy, must be in regular attendance on insured. Erdman v. Great Northern 
Last Fee: Cec CHRIS oo ocak Sere ed Ue ee ete an aime eae ees Sees anced eeeas 1265 
Insured’s failure to place himself constantly under physician’s care did not neces- 
sarily preclude recovery for total disability under accident policy. Insured’s failure to 
have medical attention required by accident policy makes prima facie case that insured 
did not suffer total disability from injury. Inter Ocean Casualty Co. v. Brown. (Tex.) 190 
525—Benefit certificate providing for sick benefits to insured continuously confined in bed 
authorized recovery if sickness substantially confined insured to bed. National Benev. 
Soc. v. Price. (Tex.) .... : mbtatate'e teats aaa se ikaw eps 409 
§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 
527—Insured’s death from inhaling gas entitled beneficiary to principal sum of accident policy 
plus half thereof, where policy provided for payment as special indemnity of half principal 
sum for death from inhaling gas. Weiss v. Union Indemnity Co. (N. J.) ....... ...1026 
527—*‘Loss of two feet” insured against is shown by proof of loss of use of feet. ‘Use 
of feet by barber obtaining insurance against loss of feet related to insured’s occupation 
as barber or other occupation in case of change. Winters Mut. Aid Ass’n. Circle No. 


511 


287 


25 


wn 


” 


2. v. Reddin. (Texas.) ........ Pech. pent ecueen hate Mata eaa dial ; 

§ 528. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 

528—Under disability provisions, insured held entitled to recovery for total disability which 
might have, but did not, become permanent. Bagnall v. Travelers’ Ins. Co. of Hart- 
ford, Conn. (Cal.) Gite Gia atte 2 A ane MeN one ae Sears ten , ian wee 

528-—Petition alleging insured became disabled fro injury or disease originating after 
issuance of policy stated case for recovery of disability insurance; word ‘“‘permanent”’ 
within disability palicy does not always mean forever, but is to be construed ac- 


cording to its nature and relation to subject-matter. Adamson v. Metropolitan Life 
Ins. Co. (Ga.) 


287 


SACS RROEKRAD ORERS teleeaeMeye Asatte 6 Di Rlawa da ccewe ean 1127 

528—Under accident policy, insured held entitled to recover for entire period of. total 
disability, notwithstanding intervening childbirth. Great Northern Casualty Co. v. 
McCollough. CRD. x, widindon ancwsis Satdaree ted beeke cae ee eek On ae eae en oe . 566 


528—“Disability,’’ within policy provision relating to total and permanent disability benefits 
is that disability existing for 60 days and which by fair presumption will continue. 
Insured was entitled to disability benefits on proof of total disability for 60 days, pre- 
sumably permanent, preventing him from pursuing any gainful occupation. Disability 
suffered by insured warranting recovery of benefits was affected only by time between 
commencement of disability and date of decree. Kurth v. Continental Life Ins. Co. (la.) 705 


§28—Disability, to be compensable under policy requiring total and permanent disability, 
must be both total and permanent. T’emporary total disability, followed by only par- 
tial disability, is not compensable under policy requiring total and permanent dis- 
ability. Insured, failing to show that total disability would presumably be for life, 
was not entitled to recover under policy requiring total and permanent disability. 
Dred ¥, Doteell: EI Tek Ga GRE 6 rev cele Sea de wds eee cede cin , Sao de 1146 

528—Phrase “totally and permanently disabled’ contemplates physical condition at time of 
claim reasonably convincing judging authorities that subject is then totally disabled and 
will remain so for life. Jury or judge may look to physical appearance of claimant and 
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history of case, and consider lay and expert testimony in determining whether insured’s 
disability is total and permanent. Disability clause of group policy held to con- 
template accrual of liability for installment payments under conditions which might prove 
temporary only, although at time indicative of permanency. Metropolitan Life Ins. Co. 
v. Noe. (Tenn.) ; Pe sere ee iSeries reat ‘ eer 57 

§ 529. DEATH FROM ACCIDENT. 

529—Death of insured intentionally injured by another, but, not as result of insured’s mis- 
conduct or assault is “accidental” within double indemnity provision in life policy. ‘To 
constitute ‘self-defense’, so as to make death while acting in self-defense accidental 
within double indemnity provision of life policy, there must be actual attack, hostile, 
demonstration, or overt act causing reasonable apprehension of death or great bodily ‘ 
harm. Prior difficulties and threats do not, T tives, justify killing so as to 
make —_ accidental within double indemnity provision of life policy. Franchebois 
v. New York Life Ins. Co. (La.) .. 

529—Life policy with rider providing for payment of larger sum if death was caused by accident 
was “life insurance policy.”” Orr v. Prudential Ins. Co. of America. (Mass.) ae 

529—Death resulting from taking poison by mistake is from “external, violent and acci- 
dental means’”’ within insurance policy. Nichols v. New York Life Ins. Co. (Mont.) 174 

529—No liability for death arises on health or accident policy insuring against ‘‘total 
disability.” Health policy providing for payment of “an indemnity to which assured 
may have become entitled” to beneficiary on assured’s death held not to entitle bene- 
ficiary to collect for insured’s death as for “total disability,”’ but only to such sums 
as were payable assured. Paul v. Fidelity & Casualty Co. of New York. (Mo.) 1268 

529—One dying of carbon monoxide gas poisoning while occupying car stalled in. mudhole 
held “riding in automobile’ within double indemnity provision of accident policy. One 
does not cease to ride in automobile within accident policy merely because car stops by 
reason of some obstacle. Johnson et al. v. Federal Life Ins. Co. (N. D.) 
Death within double indemnity provision of iife policy held death caused by bodily in- 
jury effected directly through external, violent, and accidental means, which is exclusive 
of death within 90 days. ‘‘Violence’’ within double indemnity provision of life policy 
covering death, effected through violent means, means any degree of force whatever. 
Under double indemnity provision of life insurance policy, element of accident must 
be found in that which produces bodily injury. Words ‘bodily injury’ and “disease” 
used in double indemnity provision in life policy must b> given meaniny which common 
usage of words conveys to ordinary layman. Lincoln Nat. Life Ins. Co. v. Erickson. 
CU. 3) ; ; 
Death by shooting may be “accidental’’ within double indemnity ‘provision of life 
policy, unless insured was aggressor and should have anticipated bodily injury resulting 
in death. Missouri State Life Ins. Co. v. Roper. (U. 

§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 

530—Death caused by crash of airplane in which insured was passenger held not result of 
“aeronautic expedition,” ed exception of policy. Gibbs v. Equitable Life Assur. 
Soc. of the U. S. (N. Y Se ; ; 

530—Insured’s death while wading in airplane as passenger to get “information needed in 
preparing application for insurance on airplane resulted from ‘“‘participation in aero- 
nautics’’ within provisions of life and accident policies limiting risk. Head et al. v. 
New York Life Ins. Co. (U. S.) 
531%. —— 

53114—-Recovery on nolicy insuring against disability preventing work.as physician held not 
reducible by policies, not disclosed insuring against disability preventing any work. 
Oglesby v. Massachusetts Accident Co. (N. Y.) ; 4 

53114—Accident policy provision reducing liability by ascertainable amount if insured carried 
other insurance without notice to company held not invalid as not distinctly stating 
amount of benefits. Accident poicly provision reducing indemnity pro rata if insured 
carried other insurance without written notice to company held applicable to accidental 
death. Recitals in application that full indemnity would be paid for automobile accident 
prevailed over policy clause providing for only partial indemnity, where additional 
eines was taken without notice. Graham vy. Business Men’s Assurance. Co. 
(U. S.) 

XIV. Notice and Proof of Loss. 
535. NECESSITY OF NOTICE. 

535—-Provision in automobile policy requiring assured to immediately forward process served 
held of essence of contract, and not merely stipulation regarding form of notice of 
loss. New Jersey Fidelity & Plate Glass Ins. Co. v. Love. (U. S.) 


8 38. PERSONS TO WHOM NOTICE OF PROOF MAY BE GIVEN OR MADE. 

538 Milles to agent is not binding on principal unless agent has authority to deal with matters 
which notice affects or has duty to communicate notice to principal. Insurance agent 
authorized to procure and deliver policy has no authority as such to receive notice of 
accident. Pateras v. Standard Accident Ins. Co. (Ohio.) ; ar ould macarcn owe 
39. TIME FOR NOTICE AND PROOF. 

(1). In general. 

539(1)—It was incumbent on plaintiff or beneficiaries, in action for disability benefit un- 
der certificate issued to deceased to prove occurrence of disability within time limited 
by certificate. No valid complaint can be made that ninety days’ time allowed by 
benefit certificate to furnish proofs of loss was insufficient, in view of statute allow- 
ing sixty day limit. Fairgrave v. Illinois Bankers’ Assn. of Monmouth Ill. (Ia.) 

539(1)—Condition in indemnity contract requiring insured to give immediate written notice 
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ee is reasonable and valid. United States Fidelity & Guaranty Co. v. Miller. 
OR alo wsruleai hin. ecane, Orava pigiale Bick bow abd a oi en ema re ae aa ad ead aie ed ee ear ; 
. “Immediate” notice. 
539(3)—As respects necessity of giving liability insurer notice of accident, evidence sus- 
tained finding that assured’s investigation justified belief they were not responsible for 
accident; notice of accident given liability insurer eight and one-half months after 
accident held given within reasonable time, hence “immediate notice’ within policy; 
immediate notice’”’ of accident required to be given to liability insurer means within 
7; time under circumstances. Farrell et al. v. Nebraska Indemnity Co. 
Minn. 
539(3)—Word “immediately” used in automobile policy requiring immediate forwarding of 
process to insurer means reasonable time under all circumstances. Process not for- 
warded to insurer until expiration of more than seven months held not “immediately” 
forwarded, as required by automobile policy, constituting breach of condition. Under 
insolvency clause in automobile insurance policy, injured person, though obtaining judg- 
ment against assured, cannot recover against insurer where process in original action 
was not immediately forwarded to insurer. New Jersey Fidelity & Plate Glass Ins 
Co. v. Love. (U. S.) ceiare ae : $i 
(5). Effect of failure or delay. 
539(5)—Action on standard fire policy, proof of loss not being furnished within sixty days, is 
barred, absent proof of waiver or extension of time. Struble v. National Liberty Ins 
CG OE FR Ro a cca ca theater cece nee colon etka ere ee ; 
539(5)—Insured’s voluntary filing proof of loss after 60 days did not waive statute declar- 
ing failure to furnish proofs shall not bar récovery: Higgins v. Fidelity Phoenix Fire 


Ins. Co. (CN: J.) aes ima ay aay . 

539(5)—Where insured did not give insurer due proof of disability until third year thereof, 
insured held not entitled to disability benefits for prior years, under life policy con- 
taining disability clause. Insured could not recover premiums paid after disability but 
before giving insurer due proof thereof, under disability clause of life policy. Parker 
v. Jefferson Standard Life Ine, Co. (S. Ci) «2... ccccece. EE ee ie a 

§ 540. SUFFICIENCY OF NOTICE. 

540—Prompt notice to liability insurer of injuries to passerby who went to aid of injured 
employee held sufficient immediate written notice of accident to employee. Shapiro et 
al. v. Employers’ Liability Assurance Corporation. (N. Y.) .....-....-.-- skins 

540—Where process and pleadings served on insured were promptly forwarded to liability 
insurer, there was sufficient compliance with policy, though process served on insured’s 
chauffeur was not forwarded, Failure to forward to liability insurer process and 
pleadings served on insured’s chauffeur and had no defense, where insured had actual 
notice of service on chauffeur and had opportunity to defend. Indemnity Co. of North 
Asmerics..¥.. Ported: CO. Fad ca cncin tec aks tntag ere suesense sac abeanasebaee hence. 


540—Letter from insured’s daughter to insurer’s agent, not containing particulars sufficient 
to identify insured, held insufficient notice of injury under accident policy. Jacobs v. 
National Accident & Health Ins. Co. (Vt.) ” 


$8 543. PROOFS OF DEATH OR INJURY TO INSURED. 

543—Where insured went to foreign country while in good health, presumption of con- 
tinuance of life held to destroy presumption of death, under evidence. American 
National Ins. Ga Wi Gere, CRORE nhc ew caccdcccunanect sAwnechscanaweskedececeuatn 

543—Where insured disappeared, and remajned absent and unheard of for seven years, 
court could find that death occurred while policy was in force, though policy lapsed 
soon after disappearance. American Nat. Ins, Co. v. Hicks. (Tex.) a tuca alienate ewaed 

$ 547. CERTIFICATE OF PHYSICIAN ATTENDING INSURED. 

$47—Health policy requiring certificate of physician attending insured held not forfeited on 
submission of certificate by physician not actually examining insured, but merely required 
such examination as prerequisite for recovery of benefits. Interstate Life & Accident Ins. 
Coy GOR. HOME ook Wn ae tacshceme aa wetedanaleeaesy wagtens Se ei oe aia 

$ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 

549—In suit on accident policy, insured’s evidence showing disability held incompetent, 
where insured refused to submit to examination by insurer’s physician. Daste v. First 
National Life, Health & Accident Ins. Co. (La.) ............ a ‘3 

§ 550. EFFECT’ OF STATEMENTS AND PROOFS IN GENERAL. 

550—Life policy making proofs of death evidence of facts stated in behalf of, but not 
against, insurer, is valid. American Nat. Ins. Co. v. Anderson. (Ga.) : 

§ 553. FRAUD OR FALSE SWEARING. 

(1). In general. 


553(1)—Evidence held to establish fraud in proving value of furniture destroyed by fire, 
hence policy by its terms was void, even if property had such value. Evasion intended 
to mislead is as much false testimony as direct falsehood. Moreau v. Palatine Ins. 
Co. of London. (N. H.) abate abe aes hn hse eowimee ited 

553(1)—-False swearing by reason of presenting proof of loss alleging total loss reauires 
showing building was not total loss within knowledge of insured. Security Ins. Co. v. 
Rosenberg. (Ky.) a aan Sera ae ; nye 


(2). Entire or severable contracts. 
§53(2)—Fraud in overvaluing personal property vitiated portion of policy covering realty, 
where policy indicated no such divisional theory. Moreau v. Palatine Ins. Co. of 
London. (N. H.) 5 
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§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS AND 
OBJECTIONS 

§ 555. ——IN GENERAL. 

555—Stipulation that waiver must be attached to policy does not apply to insurer’s waiver 
after loss, of matters required by policy as prerequisites to ee and payment. 
Concordia Ins. Co. v. School Dist. No. 98 of — County, Okla. (U. 

§ 558. —— IMPLIED WAIVER IN GENERAL 

(1). Acts and conduct in general. 

558(1)—Conduct of liability insurance carrier in accepting summons served on insured 
and assuming defense of litigation, with knowledge of ground of forfeitures on ac- 
count of insured’s failure to give immediate notice of accident, constituted irrevocable 
waiver of right to forfeit indemnity contract on that ground. United States Fidelity 
& Guaranty Co. v. Miller. (Ky.) 

558(1)—Waiver of proof of ldss cannot arise by implication alone, except from conduct 
inducing reliance thereon to extent rendering it fraud to recede from what party has 
been induced to expect. Waiver of proof of loss may be proven by conduct manifest- 
ing intent not to claim such advantage or by failure to act inducing belief of intention 
to waive. Insurer’s retention of policies belonging to insured until after expiration of 
time for making proofs of loss held to bar defense of failure to file proofs of loss. 
Struble v. National Liberty Ins. Co. of America. (Mich.) : 

558(1)—Insurance company’s local agent held without authority to waive fire policy require- 
ment respecting proofs of loss. Insurance company through local agent, was not bound 
to advise insured respecting fire policy requirements of furnishing proofs of loss or aid 
him in filing proofs, Carusone v. American Colony fan, Co... O8.. X; 

558(1)—Under standard accident policy, insurer’s silence regarding want of notice, 
nishing blanks, acceptance of proofs, or particulars could not operate as waiver of 
fense. Jacobs v. National Accident & Health Ins. Co. (Vt.) 


2). Statements and acts of officers and agents. 
558(2)—Automobile theft insurance adjuster’s conduct which, under evidence, was evasive 
and misleading held waiver of clause requiring insured to furnish proofs of loss. Conduct 
of automobile theft insurance adjuster within scope of authority in waiving proofs of loss 
held binding on insurer. Although waiver frequently is not inferable from mere silence, 
automobile theft insurance adjuster’s silence could be considered as giving acquiescence 
or could be interpreted as misleading, indicating waiver of proofs of loss. Indemnity 
Company of America v. Pugh. (Ala.) 
558(2)—Insurer may, through its agent, waive proofs of loss without use of express words. 
Fray v. National Fire Ins. Co. of Hartford. (Ill.) 
(4). Failure to furnish blanks. 
558(4)—Insurers furnishing no blanks cannot complain of insured’s failure to make proof 
of loss. Dover v. Atlas Assur. Co. of London, England. (La.) 
§ 559. DENIAL OF LIABILITY. 
(1). Insurance of property. 
559(1)—Insurer’s statement after loss that policy had been canceled was equivalent to de- 
nial of liability, and waived proof of loss. Traveler’s Ins. Co. of Hartford, Conn. 
v. Farmers’ Mut. Fire Ins. Ass’n. of Monona County. (Ia.) 
559(1)—Liability insurer’s disclaimer of liability on ground loss was not covered "waived 
requirement for immediate written notice. Shapiro et al. v. Employers’ Liability Assur- 
ance Corporation. (N,. 
(2). Life and accident insurance. 
559(2)-——Insured’s denial of liability for disability benefits on ground contract had expired 
held waiver of proof of loss. Metropolitan Life Ins. Co. v. Eoff. (Okla.) 
559(2)—Insurer’s denial of liability rendered formal proof of death unnecessary and fixed 
_ date for payment in case of liability. Cogsdill v. Metropolitan Life Ins. Co. 
(ss Cs) ; ae 
559(2)—Insurers denial of liability on accident ‘policy rendered unnecessary filing of proof 
of loss. Inter Ocean Casualty Co. v. Brown. (Tex.) 


§ 560. - FAILURE ‘TO OBJECT OR TO STATE GROUND OF OBJECTION. 
(3), Specifying ground of objection as waiver of other grounds. 

560(3)—Benefit association, denying liability held not to have waived right to refuse pay- 
ment because of failure to furnish proofs of disability within time required by cer- 
tificate. Fairgrave v. Illinois Bankers’ Life Assn. of “Monmouth, Ril... a.) 

§ 561. ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLE MENT. 

561—That insurer's agent inventoried fire loss, promising to effect sttlement, showed “he 
was insurer’s representative therefor, justifying insured in not filing proof required 
by policy. Higgins v. Fidelity Phoenix Fire Ins. Co. (N. J.) 

561—Policy provision requiring proofs of loss within 60 days held waived, notwithstanding 
policy provision that waiver must be attached to policy, where adjusters offered payment 
after loss and only question raised was of market and replacement value of building. 
Concordia Ins. Co. v. School Dist. No. 98 of Payne County, Okla. . 

561—Insurer under fire policy, by its conduct in investigating loss and negotiating settle- 
ment, waived formal proof of loss. Daniel et al. v. Fireman’s Fund Ins. Co. (U. S.).1189 

XV. Adjustment of Loss. 
565. POWERS AND PROCEEDINGS OF ADJUSTERS. 

65—Anutomobile insurance adjuster held unauthorized to adjust claims in behalf of in- 
fants, since no one can settle infant’s claim without court authority. Automobile in- 


surance adjuster held unauthorized to settle claims for losses not covered by policy. 
Laidlaw v. Hartford Accident & Indemnity Co. (N. Y 
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§ 567. “a OF PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRA: 
TION. 
567—Compulsory arbitration or appraisal agreement in standard fire policy applicable on 
disagreement as to loss held not revocable. Glidden Co. et al. v. Retail Hardware 
Mut. Ins. Co. of Minn. et al. (Minn.) oa ; 
§ 569. AGREEMENT FOR APPRAISAL OR ARBITRATION. 
569—Agreement to submit fire loss to appraisal need not necessarily provide that all items 
of loss shall be appraised. Isaac v. Donegal & Conoy Mut. Fire Ins. Co. (Pa.) 
§ 574. VALIDITY AND EFFECT OF APPRAISAI OR AWARD. 
(7). Actions to set aside award. 
574(7)—In action on fire policy, excluding testimony of adjuster and letters between in- 
surer and adjuster relative to loss showing authority to execute appraisal agreement 
held error. Appraisal award under fire policy, though not binding because not comply- 
ing with submission agreement, is persuasive evidence for jury on value of items ap- 
praised. Isaac v. Donegal & Conoy Mut. Fire Ins. Co. (Pa.) 
§ 576.. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 
(1). In general. 
576(1)—Provision in fire policy providing for appraisal in case of disagreement as to 
amount of loss is susceptible to waiver. 
¥or®:. CBa)} issn. 
(2). By denial of liability. 
576(2)—Insurers denying liability cannot say that actions cannot be maintained on policies 
because insured took no steps to arbitrate amount of loss. Home Ins. Co. of New York 
v. Scott. (U. S.) 
§ 579. SETTLEMENT BETWEEN PARTIES. 
$79—Insured could impeach settlement with insurer for want of consideration, where ad- 
juster’s computation made deduction from agreed fire loss and apportioned loss in amount 
below that clearly was due. Insured held not estopped to impeach settlement for fire 
loss entered into under mistake of fact by having accepted payment and received new 
policy on remainder of stock of merchandise. Dolan Mercantile Co. v. Wholesale 
Grocery Subscribers at Warner Inter-Ins. Bureau. (Kan.) , 
Insured, after settlement under written fire policies, held not estopped to acsert oral 
policy covering same property, where insurer was not prejudicial. Columbia River Door 
Co. v. Springfield Fire & Marine Ins. Co. (Wash.) 


XVI. Right to Proceeds. 


§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
(1). In general. 

580(1)—Tenant, although bound under lease to restore building destroyed by fire, held 
not entitled to proceeds of insurance taken out by lessor. Panhandle Oil Co. v. 
Therrell. (Miss. ) lik dd tac meee 

580(1)—Policy running to husband and wife as “tenants by entireties” insured combined 
interests giving rise to joint case of action. On death of husband or wife holding property 
by entireties, claim on policy for fire loss vests in survivor. Scutella v. County Fire 
Ins. Co. of Philadelphia. (N. Y.) ; ae a 

580(1)—Charter, requiring charter to procure marine insurance and providing that items of 
“repairs” paid by charterer and for which owner received reimbursement from under- 
writers would be repaid, gave charterer benefit of insurance where vessel was total loss. 
Word “repairs” in charter, requiring charterer to make repairs and giving it benefit 
of insurance on payment for repairs, included total loss of vessel. Nicholson Transit 
Co. v. Nicholson Universal S. S. Co. (U. S.) ; , Pink patents 

§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 

. (2). Property subject to mortgage or other lien. 

580(2)—Insurer issuing policy protecting conditional seller and buyer of motortrucks 
held not liable to party purchasing trucks from conditional buyer. Mack International 
Motor Truck Corporation v. Wachovia Bank & Trust Co. et al. (N. C.) 

§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP- 

ER'TY INSURED. 

581—Owner agreeing to issuance of fire policy to trustee for benefit of lumber company 
and owner indebted to company held entitled to have proceeds paid trustee for his 
benefit as well as for debt due lumber company. Western Assur. Co. et al. v. Lark et 
al. (Colo. ) 2s wales ork og 

§ 582. POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROPERTY IN- 

SURED. 

582—-Payee under loss payable clause in policy has superior right to recover to extent of 
his interest, before payment to insured. Girard Fire & Marine Ins. Co. v. Gunn. (Ala.) 

582—-RBailee, receiving coat for storage, who insured all merchandise held in trust and on 
loss of coat by fire collected insurance, held such money for bailor. Goldstein v. Harris. 

$i eee payable clause held to make loss payable _to building owner and to contractor 
as his interest might appear at time of fire. Barton-Mansfield Co. v. Wells et al. 


579 


306 


86 


94 


(Ark.) oa a 1190 


§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. . 
584—Bankrupt holding life policy may turn over cash surrender value at date of filing of 
bankruptcy petition, and thereby retain policy free from creditors’ claims. Bankrupt hold- 
ing life policy with cash surrender value at time of bankruptcy may surrender policy to 
trustee for collection of such value. Ehrhart v. New York Life Ins. Co. (U. S.) 
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§ 585. - RIGHTS OF PERSONS DESIGNATED IN' GENERAL. 
(4). In general. 

585(1)—Where life policy was not payable to insured or legal representatives, proceeds 
were not assets of insured’s estate, and laws of descent were inapplicable. Illinois 
Bankers’ Life Ass’n. v. Collins et al. (Ill.) .... . 249 

585(1)—Status of beneficiary depends upon terms of insurance contract. Parker v. Potter 
ok RE Rak eX, Tee 1167 

585(1)—Appointment of partnership _as beneficiary under life policy is sufficient age 
tion without naming partners. Prudential Ins. Co. of America v. Reid. (N. J.) 494 
585(1)—Where policy was payable to insured’s estate, estate’s rights were subject to limita- 
tions imposed by insured. Northern Life Ins. Co. v. Burkholder. (Ore.) 506 
(2). Effect of clause making policy payable to relative or person equitably entitled. 
585(2)—Under life policy, providing if there were no surviving wife or children, benefits 
should pass to next living relations of member, right to proceeds passed to insured’s 
mother as next living relation where insured murdered wife and then committed sui- 
cide. Parker v. Potter et al. (N. C.) 
(3). Policy payable to wife. 

585(3)—Insured’s administrator cannot sue on policy as containing no beneficiary, because 
insured paying for policy falsely ere beneficiary as his wife. Schmidt v. Pruden- 
tial Ins. Co. (Ohio.) 

§ 586. — VESTED INTE REST ‘OF BENEFICIARY. 

586—Rights of beneficiary in life policy became vested on insured’s death. 

Missouri State Life Ins. Co. (Ala.) 

586—Beneficiary under life policy giving insured right to change beneficiary has no vested 
interest therein during insured’s lifetime. Illinois Bankers’ Life Ass’n. v. Collins 
et al. (Ill.) 

586—Where insured had right to change ‘be neficiary of life policy, beneficiary had no vested 
interest during insured’s lifetime. Citizens’ Bank v. Knight et al. (La.) ... 

586—Generally, rights of beneficiary under insurance policy become fixed upon insured’s death, 
and cannot be impaired by insurer. Provision in World War Veterans’ Act 1924, 
limiting effect of provisions repealing all existing legislation, though keeping in force 
existing certificate of insurance, held not to fix unalterable right in beneficiary under 
original act. Eblen v. Jordan et al. (Tenn.) 

§ $87.. - CHANGE OF BENEFICIARY. 

587—Local statute fixing right of member of fraternal association to change beneficiary was 
conclusively presumed part of insurance contracts made in other states, where foreign 
laws were not pleaded or proved. Kernan v. Modern Woodmen of America et al. 
(Nebr.) 

—Insurer has no discretion to refuse to indorse change of beneficiary, where insured 
has sent policy to insurer with proper request for change. When insured has sent 
policy to insurer with proper request for change of beneficiaries, insurer’s indorse- 
ment will not be deemed to have been made as regards claims of beneficiaries. Pru- 
dential Ins. Co. of America v. Reid. (N. J.) 

587—Insured waived any objections to procedure adopted by insured in changing bene- 
ciary by paying money into court accompanied with bill of interpleader. When policy 
is payable to insured’s estate right to receive money may be transferred without com- 
pliance with regulations governing change of beneficiary in absence of express ~ 
hibition. Northern Life Ins. Co. v. Burkholder. (Ore.) . 

587—Statute exempting proceeds of life policies from creditors’ claims did not prohibit in- 
sured’s substituting creditor as beneficiary in place of dependent mother. Lunsford 
et al. v. Nashville Savings & Loan Corporation. (Tenn.) : ‘ d 1175 

§ 589. DEATH OF BENEFICIARY. 

589—Where husband insures life for wife’s benefit and afterwards feloniously takes her 
life, neither hushand nor his estate can profit by his wrong. Under policy, interest 
of insured’s wife as beneficiary was ee upon her surviving husband. Parker 
v. Potter et al. (N. C.) : oh ne So aes ane 

589—-By-laws of benefit association limiting | payment of sick benefit to insured person: lly, 
did not prevent wife of insured who died from sickness from collecting sick benefits 
due insured. National Benev. Soc. v. Price. (Tex.) 

§ 590. RIGHTS OF CREDITORS. 

590— Plaintiffs claiming damage through fraud perpetrated by insured could not reach pro- 
ceeds of life policies secured without fraud before plaintiffs were injured. Cook v. Pru- 
dential Ins. Co. (Minn.) ; 

Insurance money payable to insolvent insured’s. wife under Ohio insurance con- 
tracts held not liable for insured’s debts as to annual premiums exceeding $500, even 
for period when insured and wife resided in New York. United States Mortgage & 
Trust Co. v. Ruggles et al. (N. Y.) ne 
Proceeds of insurance policy on bankrupt’s life are exempt under New ‘Jersey Jaw, and 
therefore do not pass to trustee in bankruptcy. Cash surrender value of insurance 
policy on bankrupt’s life held exempt from creditors under state law, and therefore does 
not pass to trustee. Smith v. Metropolitan Life Ins. Co. (U. S.) 
Proceeds of life policy taken out by bankrupt, but payable to wife, with right reserved 
to change beneficiary, held not exempt property. Delay in enforcing collection of cash 
surrender value under life policy until bankrupt’s death held not to preclude recovery 
of such value as asset of bankrupt’s estate. Trustee, on bankrupt’s failure to pay over 
cash surrender value of life policy, merely takes such surrender value and not ownership 
a enjoyment of policy. Ehrhart v. New York Life Ins. Co. (U. S.) 

§ 591%. INDEMNITY INSU RANCE. 

5911%4—Death of insured between entry of interlocutory default judgment and assessment 
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of damages against insured held not to defeat action brought by injured persons 
against insurer under autocab liability policy. Migatz et ux. v. Jersey Mut. Casualty 
Ins. Co. (N. J.) 4a Ray ha ata alas aha een Goieacabtaraan Seatta ee tr oat eet 1298 

591%—Failure of injured person suing liability insurer, to prove  insured’s insolvency or 
bankruptcy, entitled insurer to directed verdict. Saxon et al. v. United States 
Pidelits &@ Genes Go. Cy BS 05 ince wk anna iyo wean coo conecens 1301 


5914%4—Under statute, husband, recovering separate judgment in suit by himself and wife 
against taxicab owner injuring wife in collision, could recover amount thereof from 
taxicab insurer. Kula v. Jersey Mutual Casualty Ins. Co. (N. J.) ..............005. 1049 

59114—Third person can only sue automobile liability insurer if policy was in full effect at 


time of accident, and must establish such fact. Searle v. Southern Surety Co. of New 
York. (N. Y.) 


CS ELE MARS Oo OND SS RUS AG ARAMA ERRE EERE Roe pak Rds mea ea en 825 
591%2—-Where indemnity contract gives indemnitee’s claimant right to sue when indemnitee 

is insolvent, insolvency alters policy by modifying normal meaning of indemnity. West 

v. MacMillan. (Pa.) 420 


591%4—Return unsatisfied of execution against “additional assured” held to give injured 


person right of action on liability policy. Ocean Accident & Guaranty, Ltd. v. Schmidt. 
CO SAF a's hAslee baisien Oh nie code ow seinen ae Sa ahaa oe eRe ale me coe Gre eee oie eee ee 1042 
591%4—-Statute governing insurer’s liability to third persons arising from operation of mo- 
tor vehicle held not to render ineffective policy provision postponing time for commence- 
ment of action against insurer until damages are ascertained against insured. Berg- 
Stal. 4. <n OF -ORe EPUEI, 5 oéccc waives wesc chan dns Weeresdacdntunsecdbecdes 614 
§ 594. ASSIGNMENT OF CLAIM FOR LOSS. 
594—W here beneficiary under life policies agreed to divide proceeds in consideration for third 
person’s paying residue of premiums, third person’s performance raised moral obligation 
which supported performance by beneficiary. Beneficiary’s assignment of half proceeds 
of policies, pursuant to agreement whereby third person paid premiums, constituted 
waiver of beneficiary’s rizht to claim agreement was void. Watts v. Gibson. (Tex.) ... 926 


XVII. Payment or Discharge, Contribution, and Subrogation. 

§ 598. INTEREST ON AMOUN'T OF LOSS. 

598—Instruction to allow interest from sixty days after specified date was erroneous, 
where loss was by policy’s terms made payable only sixty days after notice, estimate, 
and satisfactory proof of loss. Girard Fire & Marine Ins. Co. v. Gunn. (Ala.) 86 

598—Judgment against insurer with interest for amount of principal judgment against in- 
sured, plus interest held unauthorized allowance of compound interest. Gillanders 
et al. .¥.. Bie Soe. CO a CGD eile ciacecs reeiatncncadtuen a : ee 

598—Insured, under fire policy, held not entitled to recover interest from date of fire on 
amount recovered. Insurance Company of North America v. Folds. (Ga.) 412 

598—Interest on claim under hail insurance policy was properly allowed against insurer 
from date liability was denied, few days later than date loss was liquidated by agree- 


ment. Light v. St. Paul Fire & Marine Ins. Co. (Kan.) .. 7 ..1206 
598—Insured, in action on hail insurance policy, could recover interest on amount which jury 
assessed. Glandon v. Farmers’ Mut. Hail Ins. Ass’n. of Ia. (Ia.) 313 
598—Recovery on fire policy should include interest from date when amount became due 
under insurance association’s by-laws. Travelers’ Ins. Co. of Hartford, Conn. v. 
Farmers’ Mut. Fire Ins. Ass’n. of Monona County. (Ia.) 315 
598—Interest on amount wrongfully withheld by insurer after payment may be allowed as 
damages in action on policy from due date thereof. Insurer’s denial of liability rendered 
formal proof of death unnecessary and fixed due date for payment in case of liability. 
Insurer was liable for interest on amount due on policy from date of commencement of 
action thereon. regardless of failure to file formal proof of death. Cogsdill v. Metro- 
politan Life Ins. Co. (S. C.) 284 


598—Insurer’s conditional tender of payment of premiums actually paid on policy was of no 


avail in respect to interest and costs. American Lumber & Mfg. Co. v. Equitable Life 
Assur. Soc. of the U. S. (U. S.) 


fs Oh ae he ee eG 677 
598—Allowance of interest on amount recovery ‘under fire policy held within trial court’s 


discretion in absence of controlling state court decision, though claim was enllquidated. 
Concordia Ins. Co. v. School Dist. No. 98 of Payne County, Se. Ce Se nc hes 947 
598—Judgment on fire policies providing that liability should not accrue until 60 days after 
proof of loss, held erroneous in providing for interest from date of fire. Home Ins. Co. 
Po es ee ES ree ene ene : 951 
598—RBeneficiary under life policy was entitled to interest from date when loss was pay- 
able: Continental Acsur. Ca. w. Jesete. CU. Sa ok akc cewsewcucee ‘id hase wa cae 


§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—Beneficiaries, as well as assignee holding life policy as collateral, held ‘‘Holders” of 
policy within statute relating to attorneys’ fees. In action on life policy by assignee as 
collateral security, wherein beneficiaries intervened, attorneys’ fee was divided equally 
between plaintiff’s and interveners’ attorneys. Huddleston v. Home Life Ins. Co. (Ark.) 882 

602—Court’s action in fixing insured’s attorney’s fee without hearing or notice to insurer, 
and without evidence of reasonable amount, held error. Union Cent. Life Ins. Co. v. 
Mendenhall et al. (Ark.)  ........ cece eee cece reece eect ee eeeaeees .1107 

602—Successful insured in action on hail policy was properly allowed statutory attorney 
fee, though statute became effective subsequent to loss and commencement of action, 
but before trial. Light v. St. Paul Fire & Marine Ins. Co. (Kan.) ; Ry: 


602—-Where insured recovered total of $3,000 fire insurance in four suits, court properly 
allowed attorneys’ fees of $100 in each case. Dover v. Atlas Assur. Co. of London, 
England. (La.) on 329 
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602—Where insurance company interposed serious defense, beneficiary in action on_ policy 
could not recover double indemnity and attorney’s fees. Braxton v. Unity Industrial 
Life Ins. Co. (La.) 
602—-Insurance companies, acting in good faith, may contest issues involving liability without 
subjecting themselves to statutory penalty for vexatious delay. Florea et al. v. Iowa 
State Ins. Co. (Mo.) ; 
602—Insurer’s contesting payment o 
though jury found he was, held sufficient to show bad faith and vexatious 
to pay. Bigalke v. Mutual Life Ins. Co. of Baltimore. (Mo.) “ms 
602—Where language of policy differed from language heretofore construed by courts, 
insurer was entitled to construction of policy without suffering statutory penalty for 
defense in bad faith. Pacific Mutual Life Ins. Co. v. McCreary. eS 
§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 
603—Payment by insurer of illness indemnity held not ‘‘waiver” of insurer’s rights under 
insured’s release of insurer from liability for accident indemnity under same policy, 
notwithstanding insured claimed his condition was due to accident. Payments by in- 
surer of illness indemnity did not estop insurer from setting up insured’s release 
from liability for accident indemnity under same policy. To estop insurer from as- 
serting rights under release, insurer must have induced insured to disadvantageously 
change his position respecting matter involved. Johnston v. Columbia. Nat. Life Ins. 
Co. (Me.) 
603—Where policy, 
assignment of mortgage, satisfaction of mortgage after loss discharged insurer. McKay 
v. National Union Fire Ins. Co. of Pittsburgh, Pa. (Minn.) SenicN , 
603—If insurer’s rights are lost by release or suit of insured, insurer’s remedy is against 
insured unless wrongdoer defrauds insurer, or consents to splitting of insured’s cause 
of action. Globe & Rutgers Fire Ins. Co. v. Cleveland. (Tenn.) 
605. SUBROGATION OF INSURER. 
606. ON PAYMENT OF LOSS IN GENERAL. 
(1). In general. 
606(1)—Fire in residence held not shown, as respected insurer’s right to subrogation, to 
have been result of negligence of one installing furnace. Standard Ins. Co. et al. v. 
Holzer Sheet Metal Works, Inc. (La.) er ee 7 i 
606(1)—At common law, action by insurer, based on subrogation, should be brought in 
insured’s name, or in name of insured for benefit of insurer. Insurer, paying amount 
due and receiving bill of sale, could not, in own name, sue for conversion of automobile. 
Royal Ins. Co. Ltd. v. Kirwin et al. (R. I.) Bd ae cn it ener eat Sete ead ae LN 
606(1)—Complaint by conditional vendee for damages to truck was not subject to dismissal 
in so far as seeking recovery for repairs paid by vendor’s insurer. Action for- damage 
to truck is properly brought in name of owner, though insurance on interest has been 
paid. American Railroad Co. of Porto Rico v. Mattei. (U. S.) ; 
606(1)—Insurer paying fire loss can sue party responsible for fire and insured is not neces- 
sary party. Hynds v. Schaff. (U. S.) 
(2). Subrogation to rights of mortgagee. 
606(2)—-Insurer making payment to mortgagee under mortgage clause, though not liable 
to insured’s mortgagor, held entitled to be subrogated to mortgagee’s security against 
insured. Metropolitan Life Ins. Co. v. Mennonite Mutual Fire Ins. Co. (Kan.) 
606(2)—Insurer under fire policy upon payment to mortgagee notwithstanding forfeiture of 
mortgagor’s rights held subrogated to mortgagee’s rights. Surratt v. Fire Association of 
Philadelphia. (U. S.) 
(5). Subrogation under guaranty and indemnity policies. 
606(5)—Indemnitor if joint tort-feasor satisfying judgment against indemnitee and another 
for damages from concurrent negligence, though obtaining assignment of judgment cannot 
enforce payment of any part thereof against codefendant of indemnitee. Royal Indem- 
nity Co. v. Becker. (Ohio.) : ; 
606(5)—Automobile insurer, paying loss while ignorant of insured’s pending action for 
personal injuries, could not sue wrongdoer after verdict for damages to automobile. 
Globe & Rutgers Fire Ins. Co. v. Cleveland. (Tenn.) b So ag iene Ni Ors are 
606(5)—Surety paying loss under bond indemnifying bank for loss on forged checks ac- 
quires any rights of bank through subrogation. Phoenix National Bank & ‘Trust Co. 
v. Aetna Casualty & Surety Co. (U. S.) 
§ 607. UNDER ASSIGNMENT OF RIGHTS OF INSURED. 
607—Assignment to insurer of injured party’s right of action against wrongdoer could not 
confer any greater rights against wrongdoer than assignor possessed. Automobile in- 
surer paying loss and receiving assignment from insured, with knowledge of insured’s 
pending action for personal injury, could intervene and seek damages for injury to 
automobile. Globe & Rutgers Fire Ins. Co. v. Cleveland. (Tenn.) 


XVIII. Actions on Policies. 


§ 608. NATURE AND FORM OF REMEDY. 

608—Bill of interpleader held not maintainable by insurance company, where it did not confess 
complete liability under policy. One in possession funds claimed by two or more persons 
to which possessor lays no claim may deposit funds in court and interplead claimants. 
In strict interpleader suit, complainant, must be mere stakeholder without interest in 
subject-matter property, or funds. Pacific Mutual Life Ins. Co. v. Lusk. (U. S.) .... 

608—That insurer knew, or by ordinary diligence could have known, to whom and in what 
proportions amount of certificate was payable, defeated right to interpleader. Com- 
plainant’s delay in commencing suit is laches defeating interpleader. Insurer withholding 
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payment for more than 12 months after proof of loss could not secure interpleader and 
avoid liability for interest as damages. Royal Neighbors of America v. Lowary. (U. S.)°876 
§ 611. GROUNDS OF ACTION. 
611—-Pendency of equity by insurer to cancel policy for fraud held not ground for abate- 
ment of subsequent action by beneficiary on policy. State ex rel. A®tna Life Ins. Co. 
v. Knehans. (Mo.) 34 
§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In general. 
612(1)—Return of execution unsatisfied under judgment against insured held not con- 
dition precedent to recovery by person injured against liability insurer under policy 
indemnifying motor bus operator, whether solvent or insolvent. American Fidelity & 
Casualty Co., Inc. v. Williams et al. (Tex.) as ; aus «cekene 
(2). Notice and proof of loss. 
612(2)—Furnishing of proofs of disability within limited time is by statute independent of 
policy, a condition precedent to action thereon. Fairgrave v. Illinois Bankers’ Assn. 
of Monmouth, IIl. Clay ois 571 
(3). Submission to appraisal and arbitration. 
612(3)—Provision of fire policy for appraisal in case of disagreement as to amount of loss 
as condition precedent to right of action is enforceable. Insurer, having by its con- 
duct waived provision of fire policy requiring appraisal, could not thereafter insist on 
observance as condition precedent to action on policy. Johnstone et ux. v. Home 
Ins. Co. of New York. (Mo.) o 
§ 614. DEFENSES. 
§ 615. —— IN GENERAL. ; 
615—Bank’s failure to charge indorsers on forged checks, was no defense in action on 
bond indemnifying it against loss. Phoenix National Bank & Trust Co. v. Aetna 
Casualty & Surety Co. (U. S.) .. 
§ 616. SET-OFF AND COUNTE 
616—‘“‘Counter claim” subject to limitations of statute, includes practically every kind of cross- 
demand, including set-off, recoupment, or cross-section. Counterclaim set up must contain 
plain and concise statement of facts constituting same without unnecessary repetition. 
7@tna Life Ins. Co. v. Griffin et ux. (N. C.) on SACRA e amused. i i 
§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST IN- 
SURED. 
616%4—Upon automobile insurer’s withdrawal from defense of suit against insured, plaintiff 
could deal with insured appearing in his proper person. Consent judgment pursuant 
to agreement between plaintiff and insured under automobile liability policy after 
insurer withdrew from defense held binding .on insurer. Insurer’s withdrawal of 
appearance to defend action against insurer under automobile policy and its letter to 
insured held not waiver of right to interfere after consent judgment. Lamarre v. 
Lamarre. (N. H.) . 
616%.—Judgment for injuries to janitress held not binding adjudication on employer’s 
liability insurer that janitress was not assured’s “‘employee’’ at time of accident within 
policy excluding employees. Shapiro et al. v. Employers’ Liability Assurance Corpora- 
tion. (N. Y.) ; 1344 
6161%4—-Judgment against insured held conclusive in favor of person injured, as against lia- 
bility insurer under policy indemnifying against loss to motor bus operator, irrespective 
of equities between insured and insurer. Policy provision that no defense available 
to liability insurer as against insured bus line operator should be available as against 
insured’s judgment creditor renders judgment against insured conclusive against such 
defenses. American Fidelity & Casualty Co., Inc. v. Williams et al. (Tex.) 1313 
§ 617. JURISDICTION. 
617—Equitv court will retain jurisdiction until all matters involved in litigation are finally 
disposed of. Insurer suine for cancellation of policy on ground of fraud in procurement 
and to avoid vexatious litigation incident to assignment could have law action on policy 
postponed until after determination of equity case. Lincoln Nat. Life Ins. Co. v. Pear- 
man et al. (U. S.) ; 
617—Equity has jurisdiction of insurer’s suit for cancellation of policy on ground of fraud 
before expiration of incontestable period. Jurisdiction in equity of insurer’s suit for 
cancellation of policy on ground of fraud was not lost because of subsequent suit at law 
on policy. Equity jurisdiction is not lost if, after filing of bill, and adequate legal remedy 
becomes available. New York Life Ins. Co. v. Seymour et al. (U. S.) . 
617—District Court of Oregon may refuse jurisdiction of action against New York corpora- 
tions by citizens and residents of Germany on insurance policies issued and payable there. 
Heine v. New York Life Ins. Co. (U. S.) 
§ 618. VENUE. 
618—Action against domestic insurance cornoration to recover disability benefits held not 
maintainable in county of insured’s residence, where contract was made and disability 
occurred elsewhere, and home office of companv located elsewhere was designated as place 
of payment in case of insured’s death. Burr v. Western States Life Ins. Co. 
(Cal.) ; 
—Suit to cancel life policv could not he ma 
reside and was not located when suit was commenced. Where cause was erroneously 
commenced in wrong local iurisdiction, court could not transf*r cause to county of 
defendant’s residence. Inter-Southern Life Ins. Co. v. Pierce. (Tenn.) 
618—Venue of suits against local mutual aid associations is controlled by general provisions 
of venue statute. Venue of action against local mutual aid association held fixed in county 
where certificate was delivered and injury suffered. Venue of action against local mutual 
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aid association held not affected by stipulation in application, by-laws, or certificates 
designed to fix venue different than under statute. In action against local mutual aid 
association, record on plea of privilege showed defendant had local agent in county where 
action was brought. Home Ben. Ass’n. v. Robbins. (Tex.) 

$3 619. SPECIAL STATUTORY LIMITATIONS. 


619—Statutes of “limitation” merely restrict period within which right of action may be 


asserted. Beneficiary’s cause of action under life policy accrued only on expiration 
of seven-year period from date of insured’s disappearance, where beneficiary was 


without information necessary to furnish proof of death. American Nat. Ins. Co. v. 
Hicks. (Tex.) 


§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
§ 
6 


621. TIME BEFORE ACTION CAN BE MAINTAINE 
21—Fire policy entitled insurer to 60 days to determine oer ‘it would pay loss and 
additional 60 days after award, in event of appraisement. Under policy entitling insurer 
to 60 pays to pay, award of appraisers’ suit within 60 days after award was premature, 
though policy required suit within 12 months after fire. Granite State Fire Ins. Co. 
v. Carpenter. (Ga.) 
621—Suit for disability benefits in policy, precluding benefits unless insured was totally dis- 
abled for six months, commenced less than six months after ne commenced, held 
premature. Kiblinger v. American Nat. Ins. Co. (La.) .... 
622. TIME WITHIN ACTION CAN BE M AINTAINE D. 
(1). In general. 
622(1)—Limitation provision of original marine policy held incorporated in marine insurance 
certificate. Hart v. Automobile Ins. Co. of Hartford, Conn. (N. Y.) 
(3). Computation of period of limitations. 
622(3)—Action against liability insurer to recover amount of judgment for injuries brought 
within ninety days after payment of counsel fees, but over ninety days after pay- 


ment of judgment, held not barred.. Shapiro et al. v. Employers’ Liability Assurance 
Corporation. (N. Y.) 


(4). Circumstances excusing compliance ‘with. provisions. 
622(4)—Twelve month limitation for suing on fire policy held not to operate where parties 
entered into agreement for appraisal and proceeded pursuant thereto. Insurance Com- 
pany of North America v. Folds. (Ga.) 
§ 623. WAIVER OF LIMITATION. 
(3). By conduct inducing delay. 
623(3)—Insurer held not entitled to benefit by agent’s promise of settlement thereby lulling 
insured into false sense of security, preventing suit‘ within one year. 
Fidelity Phoenix Fire Ins. Co. (N. J.) 
623(3)—Failure to bring action on accident policy within 


Higgins v. 


two years from accident, 2s 
recuired by policy, did not constitute bar, where insurer did not deny liability under 
after two years and the postponing to bring suit was had at the 
company. Union Indemnity Co. v. Gaines. (Ohio.) 
$ 624. PARTIES. 
(2). Persons to whom policy is payable. 
624(2)—Conditional payment by two companies of entire 
on insured’s failure 


request of the insurance 


fire loss to become absolute only 
to recover from third company held not to preclude insured, suing 
third company, as not “real party in interest’. Queen Ins. Co. of America v. Myer 
Milling Co. (U. S.) 
(3). Mortgagors and mortgagees. 
624(3)—Insured, nothwithstanding indebtedness to mortgagees precluded insured’s right to 
share in proceeds of fire policy, held ‘real party in interest,” entitled to maintain action 
on policy. Under loss-payable clause in fire policy, insured and mortgagees held properly 
joined as plaintiffs in action on policy. Florea et al. v. Iowa State Ins. Co. (Mo.) 
625. PROCESS. 
627, AGAINST FOREIGN INSURANCE COMPANIES. 
(2). Service cn insurance commissioner or other official 
627 (2)—-Acknowledgment of service reciting service of petition on behalf of 
signed, attorney in fact, under act, signed by named insurance 
sufficient. Sovereign Camp W. O. W. vy. Sadler. (Ga.) 
627(2)—Statute relating to service on foreign insurance associations held unconstitutional 


for failure of title to disclose change in law regulating time for answering. McIntyre 
v. Sovereign Camp W. O. W. (La.) 


627(2)—Process against foreign insurance company complying with Louisiana statute may 
be served on secretary of state, though cause of action arose outside state. Lusk v. Pacific 
Mutual Life Ins. Co. (U. a 

§ 628. DECLARATION, COMPLAINT, OR PE TITION. 

§ 629, FORM AND REQUISITES IN GENERAL. 

(1). In general. 

629(1)—Motion to dismiss because of pleadings and evidence do not authorize recovery is 
improper, where petition alleges case, though evidence does not sustain allegations; 
netition to recover benefits for total disability stated cause of action. Marchant v. 
New York Life Ins. Co. (Ga.) ~ 

629(1) Compl 1int of insured’s judgment creditor held to state cause of action against auto- 


mobile liability insurer for collision damages on theory of issuance of undelivered insur- 
ance contract. Searle v. Southern Surety Co. of New York. (N. Y.) 


529(1)—Petition must be construed in connection with exhibits attached and referred to 
therein; petition, in action on fire policy, held sufficiently to allege value of property 
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destroyed as against general demurrer. Twin City Fire Ins. Co. v. First Nat. Bank + 
of Marietta, Okla. (Okla.) 356 
629(1)—When petition alleges insurance company has qualified to do business in Louisiana, 
it must be assumed that it complied with statute. Lusk v. Pacific Mutual Life Ins. 
Co. CU. &) 868 
§ 633. —— TITLE OR INTEREST OF INSURED. 
633—Married woman, in action on fire policy covering house and furnishings, was not required 
to establish her separate ownership of separate household articles, where she alleged that 
value of property owned separately by her exceeded total insurance. Niagara Fire Ins. 
Co. v. Pool. (Tex.) 
§ 634. ——- PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). In general. 
634(1)—Petition on policy requiring monthly premiums payable in advance, not alleging 
policy was maintained in force by payment or otherwise, held insufficient. Newman v. 
Benefit Assn. of Railway Employees. (Ga. 
(2). _ Conditions as to notice and proof ‘of loss. 
634(2)—Allegations of declaration in suit on fire policy, if sustained by proof, held_suff- 
cient to present question for jury whether insurer waived formal proof of loss. Daniel 
et al. v. Fireman’s Fund Ins. Co. (U. S.) dtaduniaetieys : 
635. —— LOSS AND CAUSE THEREOF. 
635—Petition on policy indemnifying against injury by external, violent, and_ accidental 
means, alleging only insured met death by drowning, held sufficient. Newman v. 
Benefit Assn. of Railway Employees. (Ga.) 
635—Petition alleging insured became disabled from injury or disease originating after 
issuance of policy stated for recovery of disability insurance; word “permanent” within 
disability policy does not always mean forever, but is to be construed according to its 
nature and relation to subject-matter. Adamson v. Metropolitan Life Ins. Co, (Ga.)..1127 
635—Petition containing description of accident resulting in insured’s death held to exclude 
such accidents as policy specially excluded. Washington rane National Ins. Co. v. 
Williams et al. (Tex.) . ; 1033 
§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
(1). In general. 
640(1)—While answer to libel should state respondents’ claims in sufficient detail to keep 
eviderce within reasonable bounds, court cannot require more detailed answer than 
Supreme Court rules require. Answer containing general denials of each allegation 
of libel in general average, denials of information sufficient to form belief, and denials 
on information and belief, held sufficient. United States v. St. Paul Fire & Marine 
Ins. Co. et al. (U. 
(2). Avoidance and forfeiture. 
640(2)—Insurer’s pleas to action on policy that insured had disease materially increasing 
risk of loss, but not alleging fraud as required by incontestable clause, held insufficient. 
Independent Life Ins. Co. v. Carroll (Ala.) 
640(2)—-Pleas setting up provision that insured, when policy is delivered, must be in sound 
health, held demurrable, because not alleging actual fraud which, under policy, was 
prerequisite to contest. Independent Life Ins. Co. v. Vann. (Ala.) .. . 293 
640(2)—In beneficiary’s action on life policy, defendant’s plea setting up ‘defense of non- 
payment of first premium held insufficient. Insurer’s defensive plea in beneficiary’s action 
on life policy, not averring that rules and regulations of insurer were condition precedent 
to delivery of policy held insufficient. Lincoln Reserve Life Ins. Co. v. Fowler. (Ala.) 877 
(3). Loss and cause thereof. 
640(3)—Plea alleging limitation if insured’s death was caused by pregnancy on issuance 
of policy stated valid defense. Life & Casualty Ins. Co. of Tennessee vy. Robinette. 
(Fla.) near tews : 1124 
(4). Notice and proofs of loss. 
640(4)—Insurer could not defeat recovery of sick benefits for failure to give required notice 
where not pleading failure of any policy ones National Benev. Soc. v. Price 
(Tex.) 409 
§ 641. REPLICATION OR REPLY AND SUBSE :QU ENT PL EADING S. 
(1). In general. 
641(1)—Motion during trial to amend pleadings in manner at variance with issue framed by 
pleadings is within trial court’s discretion. Charlton v. Jersey Mutual Casualty Ins. 
ee. (8. 5; . 221 
(2). Estoppel and waiver. 
641(2)- Replication alleging insurer’s acceptance of premium after its due date held suffi- 
cient pleading of estoppel to deny unconditional aoe Reliance Life Ins. Co. 
v. Wolverton. (Colo.) ; a ane San eS Darwen Samrat’ hin Mle ao 


§ 644, BIT.T, OF PARTICULARS. 

644—Insured’s executrix, though not entitled to know physicians, was entitled to know disease 
insurer claimed insured had and concealed in application. Insured’s executrix, though 
not entitled to know physicians, was entitled to know, by bill of particulars, disease for 
which insured was treated during oe mentioned in application. Dunst v. Standard 
Acc. Ins. Co. of Detroit, Mich. (N. Y 

644—Request for order requiring more lade statement of fire loss by plaintiff suing 
on policy must be seasonably made. Stone v. Safe Ins. Co. (W. Va.) .. 

§ 645. ISSUES, PROOFS AND VARIANCE. 

(2). Matters to be proved. 

645(2)—Where concealment of insured’s ill health at time insurer accepted overdue _pre- 
miums was neither pleaded nor proved, concealment could not be relied on as defense. 
Reliance Life Ins. Co. v. Wolverton. (Colo.) ... 1i21 
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645(2)—Insured, suing for benefits under_group accident policy, had burden to allege and 
price right to recover under policy. Prudential Ins. Co. v. Sanders. (Ind.) 392 
645(2)—Insurer’s special defense that only one-half of face value of policies were payable 


under condition of policies must fail in absence of evidence supporting it. England v. 
First National Life Ins. Co. (La.) 


(3). Evidence admissible under pleadings. 
645(3)—Breaches of warranty and false statements in application for fire policy must be 
pleaded to be available as defense. Holyfield v. Farmers’ Alliance Ins. Co. (Kan.) 1209 
645(3)—Evidence of insurer’s agents’ practice in collecting premiums held properly ad- 
mitted without being pleaded. Bigalke v. Mutual Life Ins. Co. of Baltimore. (Mo.) 1147 
645(3)—Affidavit of defense, in action based on fire policy, held to sufficiently plead appraisal 
agreement and award, permitting proof of such defense. Isaac vy. Donegal & Conoy 
Mut. Fire Ins. Co. (Pa.) eg 
§ 646. PRESUMPTIONS, AND BURDEN OF PROOF. 
(1). In general. 
646(1)—Insured, in action on fire policy, must show insurable interest or 
Girard Fire & Marine Ins. Co. v. Gunn. (Ala.) ‘ 
646(1)--In suit on fire policy, burden rests on insurer to establish by preponderance of evi- 
dence only facts on which relief from its obligations is predicated. Catalanotto v. 
Minneapolis Fire & Marine Ins. Co. (Ky.) ee ae : 751 
646(1)—Third person can only sue automobile liability insurer if policy was in full effect 
at time of accident, and must establish such fact. Searle v. Southern Surety Co. of 
New York. (N. Y.) SPIO ery ee ee ee i ea See areu 
646(1)—Where insured left state with no intention of returning, proof of absence from 
new domicile would be necessary to support presumption of death. American National 
Ins. Co., v. Garcia. (Tex.) : Seas ee Lewenn 
646(1)—To recover on policy beneficiary must establish that premiums were kept up, that 
parties agreed on reinstatement of policy, or that insurer was estopned from denying 
policy was in force. Stinton v. Business Men’s Accident Assn. (U. S.) 137 
646(1)—In action on life policy, insurer had burden to sustain defense that policy 
wagering contract. Pacific Mut. Life Ins. Co. of California v. Henderson. (U. S.) 
646(1)—Fact of issuance of accident policy gives rise to presumption that insured was of 
sound mind. Guaranty Trust Co. v. Continental Life Ins. Co. (Wash.) 
(2). Avoidance and forfeiture—Insurance of property. 
646(2)—-Under policy, burden was on insurer to establish insured’s fraud or false swearing, 
touching matters relating to fine arts insurance or subject thereof. Sun Ins. Office, Ltd. 
of London v. Mallick. (Md.) 
646(2)—Insurer has burden to show causal relation between breach of condition of fire 
policy and loss. Township Board of Hillman Tp. et al. v. Empire Mut. Fire Ins. 
Co. of Michigan. (Mich.) i ay Se ea tart 3 
646(2)—Knowingly making false representation, with intent that it shall be acted on, raises 
inference of necessaary fraudulent intent which, under statute, forfeits fire insurance. 
Fink et al. v. LaCrosse Mut. Fire Ins. Co. (Wis.) 
(3). Life and accident insurance. 
646(3)—Burden was on insurer to show that insured was not in sovnd health when policy 
was delivered. National Life & Accident Ins. Co. v. Doman. (Tex.) 
646(3)—Insurer had burden of proving insurance contract was forfeited for false representa- 
tions in health certificate. Winters Mut. Aid Ass’n, Circle No. 2 v. Reddin. (Tex.) 
(4). Payment of premiums. 
646(4)—After issuance and delivery of accident policy, insurer has burden of showing non- 
payment of subsequent premium. Pilot Life Ins. Co. v. Hawkins. (Ala.) 
646(4)—Beneficiaries suing on life policy must show premiums were paid as alleged 
insurer denied payment before policy lapsed. National Benefit Life Ins. Co. v. H 
et al. (Ark.) . A ee oe 
646(4) Burden of proving valid assessment under mutual hail insurance policy was on insurer. 
Where insured tacitly admitted validity of assessment, it may be presumed insurer could and 
would made formal proof, if not for tacit admission. Good v. Farmers Mutual Hail 
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extent thereof. 


86 


825 
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Ins. Assn. of Iowa. (S. D.) sdlodvsnn ahpiatanaals wratecn tte eene MMe ied ae oan 
(5). Estoppel and waiver as to avoidance or forfeiture. 

646(5)—Burden of proving waiver of proof of loss is on insured. Struble v. National Liberty 
“Ins. Co. of America. (Mich.) ; ait ek 
(6). Risk and cavse of loss in general ay 
646(6)—Burden of proof held on defendant driv and on intervening insurer to 

guest’s contributory negligence. Neuman v. Eddy. (La.) 
646(6)—Insurer had burden of ‘proving that disease causing death was peculiar to women 
within exception in life policy. Scott v, Continental Life Ins. Co. (La. : 
646(6)—Under accident policy excluding injuries while on railroad tracks in violation of 
statute or railroad regulation, insurer had burden of establishing violation. Under 
accident policy excluding injuries while unlawfully on railroad tracks, insurer, not proving 
such unlawfulness, held liable where insured was struck by train when near highwa 
crossing. Dillon v. Life & Casualty Ins. Co. of Tenn. (La.) as 


646(6)—In action on accident policy, burden held on beneficiary to show by evidence insurer 
is liable under policy. Jones v. Life & Casualty Co. of Tennessee. (N. C.) P 
646(6)—Beneficiaries had burden of proving that death of insured was not due to any causes 


excepted in accident policy. Washington Fidelity National Ins. Co. v. Williams et al. 
(Tex.) he 


establish 


646(6)—Libelant suing on marine policy for cargo damage had burden to show damage was 
occasioned by peril of sea and was covered by policy. Libelant musc 


prove loss was 
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covered by policy, though insurance company pleaded defenses in amplification of denifl 
of liability. Kelly, Weber & Co. Ltd. v. Franklin Fire Ins. Co. (WU. S.) 142 

646(6)—Burden was on plaintiff in action on accident policy to prove that insured’s 
death resulted solely from accident. Ryan v. Continental Casualty Co. (U. S.) 253 

646(6)—Recovery under automobile theft policy necessitates affirmative proof that wrong- 
doer, at or subsequent at time of taking, had intent to steal. La Motte v. Retail 
Hardware Mutual Fire Ins. Co. of Minnesota. (Wis.) 

(7). Suicide. ; 

646(7)—Plaintiff attempting to show death of insured “resulted from bodily injury * * * 
solely through external, violent and accidental means,” within policy clause providing 
double indemnity in such cases, has burden of satisfying jury that insured’s death 
did not result from suicide. Protective Life Ins. Co. v. Swink. (Ala.) ..1098 

646(7)—-Where issue was whether insured shot himself accidentally or intentionally, there 
was no presumption it was accidental. Burden of making out whole case was properly 
placed on plaintiff suing on life policy involving issue of suicide. Massachusetts Mut. 
Life Ins. Co. v. Bush. (Ky.) - 

646(7)—In action on life policy, burden was on insurer to establish defense of suicide by 
insured. In action on life policy, aero is against suicide. Swofford v. Life Ins. 
Co. of Virginia. (S. C.) ; 

(8). Extent of loss and liability of insurer. 

646(8)—Plaintiff suing on policy containing provision for double indemn‘ty for accidental 
death had burden of proving death was caused by external, violent and accidental means. 
Where insured’s death is shown as result of external and violent means and issue is whether 
it was due to accident or suicide, presumption is in favor of accident. Presumption 
again insured’s suicide must give way to evidence to contrary, pointine to suicide with 
such certainty as to preclude any other reasonable hypothesis. Nichols v. New York 
Life Ins. Co. (Mont.) 

646(8)—-No presumption of permanency of insured’s liability arose under life policy, 
where insured was not permanently disabled when he presented claim. Mackenzie v. 
Equitable Life Assur. Soc. of the United States. (N. Y.) 1161 

646(8)—Burden is upon beneficiary suing on life policy to show death resulted from bodily 
injurv within double indemnity provision. Lincoln Nat. Life Ins. Co. v. Erichson. (U. S.) 3 

646(8)—Beneficiary seeking to recover under double indemnity provision of life policy on 
ground death resulted solely from external, violent, and accidental means has burden 
of proof. Inference arises from fact of death through external and violent means 
that death was accidental within double indemnity provision of life policy. Missouri 
State Life Ins. Co. v. Roper. (U. S.) 

§ 647. ADMISSIBILITY OF EVIDENCE. 

647—In absence of identification and notice to produce originals, copies of letters by in- 
surer’s general agent and secretary, not shown to be carbon copies, held inadmissible. 
Union Cent. Life Ins. Co. v. Mendenhall et al. (Ark.) 5 aitae.« ee 


647—In action on fire policies, wherein insurers contended insured burned property, admitting 
evidence establishing insured’s good character, when not attacked, held error. Northern 
Assur. Co. v. Griffin. (Ky.) 7 749 

647—General objection overruled will not he considered ‘by Supreme ‘Court unless there 
appears no purpose for which evidence was admissible. General objections held insuffi- 
cient to raise question of incompetency of evidence establishing matter in avoidance of 
defensive matter because written notice was not filed. Sylvania Ins. Co. v. Simmons. 
(Miss.) 

647—Circumstances of particular case determine whether witness may use memorandum to 
state details of items set out from recollection. Opinions should never be received 
in evidence, if facts can be ascertained and made intelligible to jury. In action 
against mutual company on fire policy permitting plaintiff to read to jury memorandum, 
showing items of loss, written down from recollection, held not error. Stone v. Safe 
Ins. Co. (W. Va.) 

§ 648. —— IN GENERAL. 

648—Excluding evidence that notice of cancellation of taxicab liability policy was filed with 
municipal clerk held harmless, in view of failure to prove filing with commissicner of 
motor vehicles required by policy. Charlton v. Jersey Mutual Casualty Ins. Co. (N. J.) 221 

(1). In general. 

648(1)—Evidence that defendant’s agent issuing fire policy knew insured premises were used 
for cooking held properly admitted to explain condition of policy and rates. National 
Ben Franklin Fire Ins. Co. v. Snider. (Ala.) ...... 964 

648(1)—In suit on policy indemnifying plaintiff against ‘loss of “job by discharge, testi- 
mony whether failure to submit personal injury claims for settlement was customary 
ground for dismissal held properly excluded. McKimmy v. Conductors’ Protective 
Assur. Co. (Mich.) ene , 

648(1)—Hearsay statements received by physician conducting post. ‘mortem examination 


held incompetent in action on life galley. Bullock v. New York Life Ins. Co. (Minn.) 489 
(2). Subject matter included. 


648(2)—Admissibility of statements as part of res gestae should largely be left to trial court’s 
determination under circumstances of particular case. Standard Accident Ins. Co. 
Baker. (Okla.) or 
$ 651. POLICY OR OTHER CONTRACT. 
(3). Admissibility of policy in evidence. 
651(3)—In beneficiary’s action upon life policy, admitting policy after plaintiff had made out 
prima facie case held not error. Lincoln Reserve Life Ins. Co. v. Fowler. (Ala.) 
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§ 653. INTEREST OR TITLE OF INSURED. 

653—Testimony of general knowledge concerning deed to witness’ wife to show nature of 
title of insured holding under witness’ wife held properly excluded as immaterial. North 
River Ins. Co. v. Belcher. (Va.) 

§ 6544. —— PAYMENT OF PREMIUMS. 

654%4—Where authority of insurer’s agent was in parol, it was competent, as tending to show 
that the insured had actually paid the premiums, to ask agent whether it was his custom 
to deliver receipts for premiums on policy before receiving money. Permitting insurer’s 
agent, whose authority rested in parol, to testify that he received first premium on 
accident policy and reported to insurer in his regular remittance held not error. Agent’s 
testimony that he had 60 days in which to remit premiums held admissible as explanatory 
of evidence regarding agent’s reports and regular remittance of premiums to insurer. 
Agent’s testimony that he had authority to take premiums at time insured was killed 
held admissible as explanatory of evidence regarding agent’s remittance of premiums to 
insurer. Pilot Life Ins. Co. v. Hawkins. (Ala.) 

654%—In absence of reason for insurer’s failure to produce original card, which was best 
evidence, showing payment of premiums, photostatic copy held inadmissible. Union 
Cent. Life Ins. Co. v. Mendenhall et al. (Ark.) 11 

654%4—Beneficiary suing for amount of life policy held properly permitted to testify that all 
premiums due had been paid. Metropolitan Life Ins. Co. v. Scarboro. (Ga.) 

65444—“Receipt” is written acknowledgment of payment, and therefore evidence of payment. 
Receipt is subject to explanation, correction, and contradiction. New York = Ins. Co. 
v. Seifris. (U. 

S635. = FRAUD OR MISREPRESENTATION. 

(1). Insurance of property. 

655(1)—In action on fire policy, rejection of proof that plaintiff procuring indorsement of 
purchaser’s interest, had represented such purchaser in actions against insurance com- 
panies and on trial for conspiracy to defraud insurance companies, and that purchaser 
had been convicted on that charge, held reversible error. Sebring v. Fidelity Phenix Fire 
Ins. Co. (N. Y.) 

(2). Life and accident insurance. 

655(2)—Insurer cannot adduce evidence of insured’s misrepresentation regarding health other 
than written application, which must either be embodied in, or annexed to, policy. 
Williams v. Unity Industrial Life Ins. Co. Inc. (La.) ...... : ree 

655(2)—Evidence that assured truthfully answered questions of insurer’s medical ex- 
aminer and that errors and omissions were due to examiner’s failure to correctly 
record answers held competent, in action on life policy. Bullock v. New York Life 
Ins. Co. (Minn.) 

655(2)—Evidence that assured falsely denied pregnancy in application held inadmissible, 
where application was not attached to policy. First Texas Prudential Ins. Co. v. Pedigo 
et al. (Tex.) ‘ igrete rela fe er 

655(2)—In action on life policy delivered October, 1928, physician’s testimony insured’s 
death in January, 1929, was not result from emphysema which insured had April, 1928, 
held admissible. In action on life policy, physician’s testimony that heart failure which 
caused insured’s death in January, 1929, could have arisen after October 1, 1928, date 
life policy was delivered, held admissible. National Life & Acc. Ins. Co. v. Doman. (Tex.) 

§ 658. LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 

658—Evidence showing property, allegedly willfully burned by insured, was subject to mortgage 
and amount thereof, held competent on notice. That property, allegedly willfully burned 
by insured was mortgaged, held competent, as showing insured’s pecuniary interest. That 
insured’s property, on previous occasion, had burned shortly after issuance of fire insur- 
ance, was inadmissible without previous fire was fraudulent. Great American Ins. Co. 
v. Dover. (Ala.) 

658—-Where defense in suit on fire policy is fraudulent. ‘fire, circumstantial evidence 
admissible. Catalanotto v. Minneapolis Fire & Marine Ins. Co. (La.) 


§ 659. DEATH OF OR INJURY TO PERSON INSURED AND CAUSE THERE- 
OF. 


(2). Suicide. 

659(2)—Evidence of denial, of discharge of insured from prison, offered to show motive 
for suicide precluding recovery on policy, was properly excluded, where evidence showed 
insured was recaptured and died in prison. American Nat. Ins. Co. v. Anderson. 
(Ga.) 

659(2)—Excluding authenticated copy of attending physician’s death certificate reciting that 
insured’s death resulted from self-inflicted gunshot wound held error. Massachusetts 
Mut. Life Ins. Co. v. Bush. (Ky.) ; 

659(2)—In action on life policy, coroner’s ‘verdict held not admissible to supratt defense 
that insured committed suicide. Swofford v. Life Ins. Co. of Virginia. (S. C.) 

§ 660. —— VALUATION OF PROPERTY. 

660—Original cost of improvements and value at time of fire held admissible on question 
of loss from insured’s deprivation thereof for last two years of lease; in insured 
lessee’s action on fire policy covering improvements and betterments, location of prem- 
ises as affecting rental value held properly received; evidence of profitable arrange- 
ment between insured lessee and sublessee at time of fire held properly received in 
action on fire policy covering improvements and betterments; admitting testimony 
respecting average monthly sales made by insured lessee during lease period prior to 
fire held not to require reversal. Harrington v. Agricultural Ins. Co. of Watertown 
et al. (Minn.) i 
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§ 661. AMOUNT OF LOSS. 


661.—Evidence as to actual cost of repairs is competent, in action on fire policy, as throwing 
some light on question of value after fire. Estimates of contractors secured by insured 
and furnished to insurer as basis for settlement under fire policy held properly ad- 
mitted. Owner contracting for restoration of building, including remodeling, was erron- 
eously permitted, in action on fire policy, to apportion costs. Evidence of contractor 
keeping separate account of cost of material made necessary by fire damage was com- 
petent as element in determining value after fire, in suit on fire policy. Itemized 
statements of necessary reoairs were admissible in action on fire policy as proof of facts 
presented to insurer in support of contention made concerning estimate. aes 
et ux. v. Home Ins. Co. of New York (Mo.) ‘ 
661—Where plaintiff estimated his hail loss at 12 per cent. of crop, it was not efror to permit 
him to state that 12 per cent. of face of policy would be $600. Insurance Co. of North 
America v. Mathers. (Tex.) 367 
661—Any competent evidence which tends to show extent of loss is admissible in action 
against farm mutual insurance company on policy which does not specify manner of 
proving loss. Stone v. Safe Ins. Co. (W. Va.) . 539 
§ 664. ESTOPPEL OR WAIVER. 
664—Offer of settlement under automobile theft insurance policy held admissible, to be con- 
sidered with other evidence solely on question of waiver of pan of loss. Indemnity 
Company of America v. Pugh. (Ala.) : 
Evidence that insurer kept money paid on overdue premiums in suspense account pend- 
ing insured’s furnishing of health certificate held properly excluded, there being no 
evidence that insured was apprised of such fact. Reliance Life Ins. Co. v. Wolverton. 
(Colo.) eae eee aie é ied tae kn Re eN ae Ae ns eee 
664—Testimony showing conversations between insured and insurer’s agent after sixty-day 
period within which to file proofs of loss held incompetent to establish waiver within 
sixty-day period. Fray v. National Fire Ins. Co. of Hartford. (Ill.) 
§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general. 
665(1)—In action on accident policy, introduction of policy makes out prima facie case. 
Pilot Life Ins. Co. v. Hawkins. (Ala.) oe ; , ; ; : 
665(1)—In suit on fire policy, burden rests on insurer to establish by preponderance of 
evidence only facts on which relief from its obligations is pesca, Catalanotto v. 
Minneapolis Fire & Marine Ins. Co. (Ky.) Aah ok Eek welt e 
665(1)—Beneficiary introducing life policy made out prima facie case, in view of insurer’s 
admission respecting issuance of policy. England v. First National Life Ins. Co. (La.) 
665(1)—In suit to enforce liability under automobile liability policy, evidence justified finding 
that taxicab involved was asset of insured owner’s estate at time of accident, and that 
driver was operating it with administrator’s consent. Hobbs v. Cunningham et al. (Mass.) 8 
665(1)—-Sufficiency of evidence is determined by application of rules laid down in charge, 
where instructions are not objected to, sufficiency of evidence will not be considered 
with reference to instructions, where record conclusively shows prevailing party is not 
entitled to recover. Bullock v. New York Life Ins. Co. (Minn.) 
665(1)—In action on fire policy, evidence held to support finding of willful and vexatious 
delay by insurer, warranting statutory penalty and attorney’s fees. Florea et al. v. 
Iowa State Ins. Co. (Mo.) Ae 
665(1)——Verdict reasonably supported by evidence will not be reversed on " appeal for insuffic- 
iency of evidence. Standard Accident Ins. Co. v. Baker. (Okla.) 
665(1)—Evidence in married woman’s action on fire policy justified finding that house furnish- 
ings in value exceeding amount of policy were her separate property. Niagara Fire 
Ins. Co. v. Pool. (Tex.) . ; 
665(1)—Insurer’s acknowledgment that first premium was paid by insured made out prima 
facie case for his estate in action on policy, where defense was that policy was wagering 
contract. Pacific Mut. Life Ins. Co. of California v. Henderson. (U. S.) 
(2). The contract. 
665(2)—Evidence that policy was issued to agent for delivery to insured and that insured 
paid premium installment authorized inference that contract of insurance was consummated. 
Evidence of insured’s statement that he would not pay premium note unless policy was 
delivered did not show special agreement to deliver before 9 became valid. Home 
Ins. Co. v. Parks. (Ga.) a 
665(2)—Delivery of policy to insured was "prima facie evidence of its effective execution. 
Milan County Mutual Life & Accident Assn. v. Parker. (Tex.) 
(3). Avoidance and forfeiture. 
665(3)—Evidence sustained finding insured, suffering from ulcerated stomach, did not per- 
petrate actual or intended fraud; nature of malady being disclosed only by autopsy. 
That insured was taken to hospital did not constitute prima facie serious malady, 
making him guilty of actual or intended fraud in paee ne. eee Life 
Ins. Co. v. Vann. (Ala.) : 
665(3)—Receipts for premiums on accident ‘oles held prima teits ahaa of guyenent 
which could be explained or denied. Pilot Life Ins. Co. v. Hawkins. (Ala.) 


665(3)—Life policy introduced in evidence containing receipt for first premium held to make 


out prima facie case on issue of payment of first premium. Lincoln Reserve Life Ins. 
Co. v. Fowler. (Ala.) 


665(3)—Evidence raised inference that mortgage lien on merchandise and fixtures inadvertently 
inserted in mortgage was released by oral agreement of parties before issuance of fire 
policy which was unaffected thereby. National Ben Franklin Fire Ins, Co. v. Snider. 
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665(3)—Evidence showed that insured failed to keep and produce books and yearly inven- 
tories, required by iron safe clause in fire policy, precluding recovery for loss. Insurance 
Co. of North America v. Miles. (Ala.) 969 
665(3)—Proof that insured executed premium note held ineffectual to prove payment of 
premium last due on life policy, where testimony showed note was for prior premium. 
National Benefit Life Ins. Co. v. Hickman et al. (Ark.) 700 
665(3)—Testimony by beneficiary to payment of all premiums due on life policy supported 
directed verdict for beneficiary. Metropolitan Life Ins. Co. v. Scarboro. (Ga.) .. . 889 
665(3)—Evidence did not show conclusively that application for life insurance intentionally 
misstated prior treatments, and that failure to disclose prior treatments was misstate- 
ment of fact material to risk. Metropolitan Life Ins. Co. v. Busby. (Ga.) ...1140 
665(3)—lInsured’s “testimony that to his best recollection tenant moved out two or three 
weeks before fire established, prima facie, defense to fire policy that premises were 
unoccupied for ten days. A&tna Ins. Co. v. Trimmier et al. (Ga.) eRe 
665(3)—Finding in favor of beneficiary suing on life policy on question of truth of state- 
ments by insured, material to risk, in application, held flagrantly against weight of 
evidence. National Life & Accident Ins. Co. v. Etter. (Ky.) 
665(3)—In action by guest against driver for personal injuries, in which insurer intervened, 
evidence held not to establish that guest and insured colluded to establish liability. 
Neuman v. Eddy. (La.) , ee Ga ign aks E 
665(3)—In action on life policy which had lapsed, evidence held insufficient to sustain de- 
fense that revival was secured by_ substitution of another person for examination. 
Braxton v. Unity Industrial Life Ins. Co. (La.) 
665(3)—Evidence held to support finding that assured under accident policy at time au- 
tomobile struck balustrade of bridge, resulting in death, was intoxicated thereby war- 
ranting recovery by beneficiary. Swope v. Federal Surety Co. (La.) 
665(3)—In action on fire policy, finding that insured building at time of fire was not un- 
occupied within stipulation in policy held supported by substantial evidence. Finding 
that insured was sole and unconditional owner of insured property at time of fire, as 
required by policy, held supported by substantial evidence. Florea et al. v. Iowa State 
Ins. Co. (Mo.) Bei . 
665(3)—Evidence held to establish fraud in proving value of furniture destroyed by fire 
hence policy by its terms was void, even if property had such value. Moreau v. Palatine 
Ins. Co. of London. (N. H.) ; ‘ file oat aia a bal eit la 4 ee 122 
665(3)—Testimony that deceased had slightly enlarged prostate gland and heart did not 
show treatment for ‘disease’ or “heart trouble,’’ as respects misrepresentations in 
application for policy. Lytwyn v. John Hancock Mut. Life Ins. Co. of Boston, Mass. 
(N. Y.) : ae eR carats 
665(3)—Insurer sustained burden of showing valid assessment under mutual hail policy. 
Good v. Farmers Mutual Hail Ins. Assn. of Iowa. (S. D.) .. . 988 
665(3)—Fraud in action on policy must be established by preponderance of clear and satis- 
factory evidence. College Silk ‘Throwing Co. v. American Credit & Indemnity Co. 
(U.. §&.) eer Ps aaa Rrate ee SRDS eer Rhac hres a 
665(3)—Evidence established that insured at time policy issued was afflicted with disease 
afterward made basis of claim for disability, and fraudulently concealed material facts 
with respect thereto. Peoria Life Ins. Co. v. Smith et al. (U. S.)........ « Hine aceon 
665(3)—In action on automobile indemnity policy, evidence showed there was no change of 
interest, which, under terms, would forfeit policy. Royal Indemnity Co. v. Hook. (Va.) 1325 
665(3)—Evidence sustained finding that premiums on group insurance were deducted from 
employee’s wages, entitling him to disability benefits for injury. Somog v. West 
Virginia & Kentucky Ins. Agency. (W. Va.)... Sea ag Re 
665(3)—Evidence showed insured knowingly and willfully misrepresented facts of loss under 
fire insurance policy with intention to mislead insurer, thereby forfeiting insurance. Fink 
et al. v. LaCrosse Mut. Fire Ins. Co. (Wis.) 
(4). Loss and liability of insurer in general. 
665(4)—Evidence warranted finding of total permanent disability within policy, insured being 
unable to perform customary duties of his truck and produce business. A®tna Life Ins. 
Co. v. Spencer. (Ark.) ..... Se ts : 
665(4)—Finding that word “merchandise” in policy indemnifying store against loss from 


interior robbery included fur coats held justified. Kaplan v. United States Fidelity & 
Guaranty Co. (IIl.) Se $ 


665(4)—Circumstantial evidence, admitted to establish fraudulent fire in suit on fire policy, 
must do more than throw mere suspicion on insured. Evidence in action on fire policy 
held to support finding that insured was responsible for destruction of property. Catalan- 
otto v. Minneapolis Fire & Marine Irfs. Co. (La.) 


665(4)—Whether insured’s ailment was one for health insurer assumed no liability under 
terms of policy held question for jury evidence warranted finding that sickness for 
which insured sought recovery under death nolicy was not a venereal disease excluded 
by policy; physician*s report as to insured’s ailment, even if constituting admission against 
interest, could be contradicted in action by insured on health policy. Cooper v. Progressive 
Assur. Co. (Minn.) ...1012 


665(4)—Verdict finding loss nearly twice amount of costs of restoration held contrary to 
evidence and law under circumstances. Harrington v. Agricultural Ins. Co. of Water- 
town et al. (Minn.) 

665(4)—Fact that front part of truck pulling trailer struck third party’s automobile held 
not to negative facts showing causal connection between accident and use of combined 
trailer and truck heavily loaded under indemnity covering only truck. Maryland 
Casualty Co. v. Adams. (Miss.) : 
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665(4)—Evidence held to support finding that diamond was feloniously stolen within burglary” 
and theft policy, and therefore finding was conclusive on appeal. Lewis v. Continental 
Casualty Co. (Ore.) 

665(4)—Insured held to have proved that loss from flattening and weighing of acid phosphate 
bags, following grounding of vessel, resulted from ‘‘peril of sea’’ within policy. Kelly, 
Weber & Co. Ltd. v. Franklin Fire Ins. Co. (U. S.) 142 

665(4)—Evidence as to value of stolen rings held insufficient to warrant recovery on 
insurance policy. Central Surety & Ins. Co. v. Davidson. (U. S.) PO 

665(4)—Evidence held sufficient to show theft precluding recovery on policy, where auto- 
mobile, taken by nephew for joy ride without insured’s consent, was being returned 
when accident occurred. La Motte v. Retail Hardware Mutual Fire Ins. Co. of 
Minnesota. (Wis.) 

(5). ——- Life and accident insurance. 

665(5)—Evidence held to justify finding that automobile driven by insured ran off ferry 
because of defective brakes, disabling automobile within accident policy. Yoshie Maeda 
v. Sierra Nevada Life & Casualty Co. (Cal.) 

665(5)—-Evidence that injury disable insured from performing subst: antially all his customary 
duties authorize finding of “total disability’ defined as injury preventing insured from 
engaging in any occupation. Evidence that injury disabled insured from performing 
practically any of duties of his various pursuits, though able to perform portion of duties, 
authorized finding of total disability. Marchant v. New York Life Ins. Co. (Ga.) 164 
5 roofs of death constitute prima facie evidence of facts stated, and are conclusive 
against beneficiary, when unexplained. American Nat. Ins. Co. v. Anderson. (Ga.)..1129 

665(5)—Where insured, who had been riding on platform of road grader, was found lying 
in road and grader was shown to have struck rock, deduction that insured was riding in 
vehicle and thrown therefrom at time of accident held authorized. Sant v. Continental 
Life Ins. Co. (Idaho.) pateunae 

665(5)—Evidence held insufficient to show insured under group accident policy lost sight of 
eye solely through accidental means within ninety days of accident. Prudential Ins. Co. 
v. Sanders. (Ind.) ; ; a oa 

665(5)—Evidence in action on accident policy held to sustain finding that insured was 
entitled to indemnity for four months’ disability. Great Northern Canney Co. 
v. McCollough. (Ind.) as 7 ae 

665(5)—Finding that insured was totally ‘disabled within policy providing for. disability 
benefits held not against weight of evidence. Kurth v. Continental Life Ins. Co. (Ia.) 

665 (5)—Evidence held to show insured lost sight of both eyes within wed excluding benefit 
for loss of sight. Standard Accident Ins. Co. v. Bailey. (Ky. 

665(5)—Evidence held to show insured was aggressor at shooting ek precipitated difficulty 
resulting in death, precluding recovery under double indemnity provision of life policy 
for accidental death. Franchebois v. New York Life Ins. Co. (La.) 

665(5)—-Evidence held not to show that fibroma of uterus was disease peculiar to women, 
within exception of life policy. Scott v. Continental Life Ins. Co. (La.) 

665(5)—-Evidence showed aneurism existing before fall by insured caused death and that 
accident, if contributing to death, was not independent cause thereof within accident 
policy. Kirkwood v. London & Lancashire Indemnity Co. of America. (La.) 

665(5)—-Evidence sustained finding that insured’s drowning occurred at bathing beach ‘where 
life guard was regularly stationed, within accident policy; whether owner of farm border- 
ing on lake, who rented out boats and bathing suits and remained at beach when persons 
were bathing, was regularly stationed life guard within accident life policy, held for 
jury; language of coverage of accident life policy must be construed in insured’s favor. 
Lohstreter v. Federal Life Ins. Co. (Minn.) 800 

665(5)—Evidence held not to show that insured was killed by accidental discharge of shotgun 
handled by him while in dazed condition caused by injury resulting from accidental 
wrecking of automobile. Harding v. Federal Life Ins. Co. (Mo.) 1019 

665(5)—Evidence in action by injured persons against liability insurer sufficiently identified 
autocab which caused accident. Migatz et ux. v. Jersey Mut. Casualty Ins. Co. (N. J.)..1298 

665(5)—Absence of substantial evidence that diseased condition of vertebrae and bodily in- 
firmity did not contribute to disability required reversal after verdict for insured. 
Naseef v. Metropolitan Life Ins. Co. Ch... ¥en ; : 405 

665(5)—In action on accident policy, evidence held to ju stify findine insured died from bodily 
injuries caused by accidental means. Union Indemnity Co. v. Gaines. (Ohio.) 184 

665(5)—That insured textile employee lived on farm until age of 16, did not show he was 
“trained” in farming, so as to preclude recovery on group policy when disabled from per- 
forming textile work. Greshman v. 7Btna Life Ins. Co. cs. ©) 920 

665(5)—Showing requisite to recovery under “permanent” total disability clause need not be 
absolute. Metropolitan Life Ins. Co. v. Noe. (Tenn.) 57 

665(5)—Evidence that insured was employed as barber, as indicated in insurance con- 
tract, and received injuries when so employed made prima facie case for recovery of 
indemnitv against total disability to follow occupation as barber. Winters Mut. Aid 
Ass’n. Circle No. 2 v. Reddin. (Texas) 

665(5)—Evidence in action on accident policy supported finding that insured received injury 
causing death through external and accidental means while repairing automobile. Wash- 
ington Fidelity National Ins. Co. v. Williams et al. (Tex.) 


665(5)—Evidence in action on life policy held insufficient to show death resulting from bodily 
injury, effected directly by accidental means within double indemnity provision. Lincoln 
Nat. Life Ins. Co. v. Erickson. (U. S.) 


665(5)—Evidence showed death of insured was caused by “accidental means” within life policy. 
ZEtna Life Ins. Co. v. Gallaway. (U. S.) 
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665(5)—Evidence sustained finding insured lost sight of both eyes as sole, proximate result 
of accidental injury within double indemnity provision of accident policy. Benefit Ass’n. 
of Railway Employees v. Bell. (U. S.) 
(6). Suicide. 
665(6)—Physician’s certificate filed with proof of death, indicating insured committed sui- 
cide, and uncontradicted evidence indicating suicide, demanded inference of ‘‘suicide,”’ 
precluding recovery under policy. American Nat. Ins. Co. v. Anderson. (Ga.) 5 8129 
665(6)—Evidence held to show, as matter of law, death of insured, plaintiff's wife, resulted 
from suicide by taking strychnine. Nichols v. New York Life Ins. Co. (Mont.) i74 
(7). Proof and adjustment of loss. 
665(7)—Evidence authorized finding that proof of death was made to insurer as Siete 
by policy. Metropolitan Life Ins. Co. v. Busby. (Ga.). es wd eee 
665(7)—Evidence, in action on health policy, warranted finding ‘that. no settlement was made 
or release effected by check which plaintiff claimed was presented as a gift. Cooper v. 
Progressive Assur. Co. (Minn.) .. ‘ .1012 
665(7)—-As respects necessity of giving liability insurer notice of accident, evidence sus- 
tained finding that assured’s investigation justified belief they were not responsible for 
accident; notice of accident given liability insurer eight and one-half months after 
accident held given within reasonable time, hence “immediate notice” within policy; 
“immediate notice’ of accident required to be given to liability insurer means within 
reasonable time under circumstances. Farrell et al. v. Nebraska Indemnity Co. (Minn.) 1289 
665(7)—Testimony with respect to threat by robbers warranted court in finding that insured 
was excused from giving notice of robbery to peace officers at first opportunity. Central 
Surety & Ins. Co. v. Davison. (U. S.) <= ou 
(8). Estoppel or waiver. 
665(8)—Evidence that insured submitted at least one certificate ot pnysician complying with 
policy, and that company notified insured that policy was canceled, authorized recovery 
on policy, Interstate Life & Accident Ins. Co. v. Broadnax. (Ga.) . 
665(8)—Evidence of insurer’s intention to waive rights under insured’s release of liability 
for accident indemnity must be clear and convincing. Johnston v. Columbian Nat. Life 
Ins. Co. (Me.) 
665(8)—Evidence in action on accident policy justified finding there was waiver of omission of 
proof of loss. Union Indemnity Co. v. Gaines. (Ohio.) ; sue 
665(8)—Mere proof of mailing of second notice of special assessment was insufficient to 
prove association’s waiver of provisions respecting forfeiture of benefit certificate for 
nonpayment of assessment. Safford v. Cleveland Acc. Ins. Co. et al. (Ohio.) : 
665(8)—Forfeiture of insurance is not favored, and slightest evidence will support jury finding 
that forfeiture was waived. National Standard Fire Ins. Co. v. Hubbard. (Tex.) 
665(8)—Evidence as ——— insurer’s right to set up defense established that insurer 


did not agree to defend action against driver of truck. Williams v. American Auto- 
mobile Ins. Co. CU. 3.) acs 


§ 666. AMOUNT OF RECOVERY. 

666—Method of computing loss must be that marked out in policy. Glandon v. Farmers’ 
Mut. Hail Ins. Ass’n. of la. (Ia.) 

666—Employer’s letter to liability insurer authorizing settlement of claims for death of three 
employees held not concession of employer’s liability beyond $7,500. Zurich General 
Accident & Liability Ins. Co. Ltd. v. Mid-Continent Petroleum Corporation. (U. S.) 

666—Beneficiary under complaint predicated on policy was entitled to recover premium in 
accordance with provision limiting liability in case of insured’s self-destruction within year. 
American Lumber & Mfg. Co. v. Equitable Life Assur. Soc. of the U. S. (U. S.) 

§ 668. QUESTIONS FOR JURY. 

(1). In general. 

668(1)—In view of misleading proof of death under accident policy and other circumstances 
showing no substantial evidence of vexatious refusal to pay, submitting question to jury 
was improper. Terry v. Woodmen Accident Co. (Mo.) 

668(1)—Where, as matter of law, policy had not lapsed if agent was authorized to receive 
premium, submitting issue of vexatious refusal to pay held not error. Bigalke v. Mutual 
Life Ins. Co. of Baltimore. (Mo.) RTP, 

668(1)—Whether employment was terminated within meaning of group policy by employee’s 
temporary absence held for jury. Cogsdill v. Metropolitan Life Ins. Co. (S. C.) 

668(1)—In suit on insurance policy, court could make finding and allow attornev’s fee under 
undisputed evidence regarding reasonable fee. Inter Ocean Casualty Co. v. Brown. (Tex.) 190 

668(1)—Time of death is question of fact where death is ebeernen from seven years’ 
shaanee! American Nat. Ins. Co. v. Hicks. (Tex.). : ; ; 

668(1)—Whether insured, who left home and wrote letter ‘he was never ‘coming home, seven 
years before action on policy, was dead, held fact question. Egger v. Northwestern 
Mut. Life Ins. Co. (Wis.) 

(2). Agency. 

668(2)—Evidence held insufficient to make jury question as to company’s ratification of 
agent’s alleged oral contract to gpk accident insurance. Southern Casualty Co. 
v. Hughes. (Ariz.) 

668(2)—-Whether insurance agent represents, insurer or insured in effecting settlement depends 


on intention of parties, and is jury question. Higgins v. Fidelity Phoenix Fire Ins. 
Co. (N. J.) : ; ; 


1014 


.1147 


284 


1177 


(3). The contract in general. 
668(3)—In action on accident policy, whether insured changed occupation_ from_ deputy 


clerk of court to housewife so as to reduce monthly indemnity for jury. Great Northern 
Casualty Co. v. McCollough. (Ind.) 
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668(3)—Whether insured was permanently and totally disabled so as to be entitled to dis- 
ability benefits held fact question for jury; jury’s verdict supported by competent 
evidence will not be disturbed on appeal. Metropolitan Life Ins. Co. v. Eoff. (Okla.) 

668(3)—Whether both parties intended latently ambiguous fire policy to cover entire building, 
and not merely certain part thereof, held for jury. Queen Ins. Co. of America v. 
Myer Milling Co. (U 

668 (3)—Evidence in respect to delivery of life ‘policy to insured held sufficient for submission 
to jury. Evidence as to payment of first premium on life policy at time of delivery held 
sufficient for submission to jury. New York Life Ins. Co. v. Seifris. (U. S.) 

(4). Avoidance and forfeiture. 

668(4)—Whether insured kept system of books as required by fire policy sued on held for jury 
under evidence. National Ben Franklin Fire Ins. Co. v. Snider. (Ala.) .. 

668(4)—Whether stipulation in liability policy that automobile “is garaged or princi ally 
used”’ in certain place was material held fact question. Kautz v. Zurich General how 
dent & Liability Ins. Co. Ltd. (Cal.) . ‘ 

668(4)—Insured’s refusal to testify positively to period of vacancy ‘before fire was insuffic- 
ient to make issue concerning truth of testimony that to his best recollection tenant 
moved out two or three weeks before fire. tna Ins. Co. v. Trimmier et al. (Ga.) 

668(4)—-Whether one employed by dress shop as handy man to do general work was “porter” 
within policy indemnifying against loss from robbery, and providing that porter should 
net be considered a custodian, held question of fact. Kaplan v. United States Fidelity 
& Guaranty Co. (IIll.) ; 

668 (4}—-Whether insured producing inventory record and memorandum schedule of invoice 
value of stock with bank’s deposit record substantially complied with iron-safe clause 
held question for jury. Sun Ins. Office et al. v. Neumann. (Okla.) aoe 

668(4)—Question of materiality of representation or concealment is jo for jury in 
action on policy. Sebring v. Fidelity Phenix Fire Ins. Co. (N. Y. 

668(4)—Evidence respecting insurance agent’s authority to receive ae of accident ‘justified 
directed verdict for liability insurer. Pateras v. Standard Accident Ins. Co. (Ohio.) 

(5). Title or interest in, possession of or incumbrance on, property. 
668(5)—Evidence warranted reformation of fire policy because of misdescription of location, 
as against demurrer; evidence of insured suing on fire policy held not demurrable as 
establishing that he did not have sole ownership. and there was change of interest 
and title voiding policy. Twin City Fire Ins. Co. v. First Nat. Bank of Marietta, 
Okla. (Okla.) ; Paar a BPN as 
(6). ‘- - Fraud or misrepresentation in general. 

668(6)—Falsity and materiality of representations and concealment relied upon to avoid fine 
arts policy held for jury. In action on fine arts insurance policy, assured’s fraud or 
false swearing touching matters relating to insurance or subject thereof held for jury. 
Sun Ins. Office, Ltd. of London v. Mallick. (Md.) 7 sctecbaweuaen 

668(6)—Directing verdict for beneficiary in suit on life certificate held error, in 
view of conflicting evidence whether insured made fraudulent statements, and evidence 
of insurer’s waiver or estoppel. Protective Mut. Ben. Ass’n. v. McCuistion. (T'ex.) 

668(6)—Evidence held not to show, as matter of law, that insured made false statements in 
application for reinstatement with intent to deceive insurer. Houston v. New York Life 
Ins. Co. (Wash.) 
(7). Health. condition. or habits of insured. 

668(7)—Directed verdict limiting plaintiff’s recovery in action on policies to amount tendered 
held error under conflicting evidence on controlling issue as to insured’s age. Guaranty 
Life Ins. Co. of Savannah v. Bell. (Ga.) Pad foe Seer Z aeaeata 

668(7)—Whether insured’s false representations in application regarding prior disease or 
consultation with physician were material to risk was for jury. Metropolitan Life Ins. 
Co. v. Busby. (Ga.) : 

668(7)—Whether insured was in sound health when policy was delivered held for jury. 
National Life & Accident Ins. Co. v. Doman. (Tex.) 

668(7)—Falsity of insured’s representation, in application, that he did not use alcoholic 
liquors, held question for jury. Order of United Commercial Travelers of America 
v. Greer. (U. S.) 

(8). —— Payment of premiums. 

668(8)—In action on accident policy, question of nonpayment of premiums held for jury. 
Pilot Life Ins. Co. v. Hawkins. (Ala.) soe pn artaabes : nag 

668(8)—In beneficiary’s action on life policy, question whether first premium was paid by 
insured rendering policy effective held for jury under evidence. Lincoln Reserve Life 
Ins. Co. v. Fowler. (Ala.) .... E 

668(8)—In suit on life policy, whether insurer’s agent acted within scope of agency ‘in 
extending time of payment of note given for premium held for jury. Hill v. Philadelphia 
Life Ins. Co. (N. C.) : 

668(8)—Tender of membership ‘fees to insurer on policy ‘after case was placed in hands of 
attorneys did not establish as matter of law that fees had not been paid. Milan County 
Mutual Life & Accident Assn. v. Parker. (Tex.) . 

668(8)—Whether dividends accruing on insurance policy should have been used by company 
to procure extended insurance held for jury. Whether partial remittance of amount 
due on premium of insurance policv should have been applied to procure extended 
insurance held for jury. Harvey v. Union Central Life Ins. Co. (U. S.) 

—— Increase of risk. 

668 (9)—W hether use in public hall of motion picture machine, claimed to violate condition 
of fire policy, was cause of loss, held question for jury. ae Board of Hillman 
Tp. et al. v. Empire Mut. Fire Ins. Co. of Michigan. (Mich. 
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668(9)—Evidence established that operation of still and storing of alcohol in ordinary barn 
increased fire hazard, precluding submission to jury. Whether operation of still and 
storing of alcohol in ordinary barn by tenant was within control of landlord, insured 
under fire policy, held for jury. Schaffer v. Hampton Farmers’ Mut. Fire Ins. Co. 
(Minn.) 

668(¥)—Whether ‘assured’s misrepresentations concerning indemnity payments under accident 
and health policies and failure to disclose rejections and cancellations increased risk, 
defeating recovery under dismemberment policy, held for jury. O’Keefe v. Zurich 
General Accident & Liability Ins. Co. Ltd. (U. S.) 

(10). Loss and liability of insurer in general. 

668(10)—In action on fire insurance policy, whether insured wilfully burned property held 
ior jury on conflicting evidence. Great American Ins. Co. v. Dover. (Ala.) ci 

668(19)—-Insurers’ and insured’s conflicting evidence held to present question for jury 
whether insured burned property, so as to defeat recovery under fire policies. Northern 
Assur. Co. v. Griffin. (Ky.) 

668(10)—-Whether insured’s ailment was one for health insurer assumed no liability under 
terms of policy held question for jury evidence warranted finding that sickness for which 
insured sought recovery under health policy was not a venereal disease excluded by 
policy; physician’s report as to insured’s ailment, even if constituting admission against 
interest, could be contradicted in action by insured on health policy. Cooper vy. Pro- 
gressive Assur. Co. (Minn.) 

668(10)—-Whether destruction of building resulted from windstorm, within policy or from 
weight of snow which accumulated on building, beld question for jury. Miller v. Farmers 
Mutual Fire Ins. Assn. of North Carolina. (N. C.) 

668(10)—Whether bank teller, in paying checks drawn against ‘uncollected items of de- 
posit, in violation of bank’s rule prohibiting such payments except with president’s 
consent, was guilty of “criminal act’ or ‘Dishonesty’ within policy indemnifying 
bank, held question for jury. Whether drafts drawn on mortgage company and doing 
banking business were credited with understanding reasonably induced that they were 
drawn on bank, so as to constitute ‘‘checks’” within policy indemnifying bank, held 
question of fact. World Exchange Bank v. Commercial Casualty Ins. Co. (N. Y.) 

668(10)—-Whether bailee intended permanently to deprive insured of value or use of auto- 
mobile, warranting recovery under theft policy held for jury. Thomas Inv. Co. v. 
Thompson. (Tex.) Ba 

(13), = - Life or accident insurance. 

668(11)—Evidence held insufficient to take to jury question whether insured’s death as 
result of carbon monoxide poisoning caused by inhalation of carbon monoxide gas in 
garage, resulted from injuries suffered while ‘“‘driving’ or ‘‘adjusting’’ automobile, or 
in consequence of “explosion of automobile.” Field v. Southern Surety Co. of New 
York. (la.) 

668(11)—Evidence sust: 1ined finding that insured’s drowning occurred at bathing beach where 
life guard was regularly stationed, within accident policy; whether owner of farm border- 
ing on lake, who rented out boats and bathing suits and remained at beach when persons 
were bathing, was regularly stationed life guard within accident life policy, held for 
jury; language of coverage of accident life policy must be construed in insured’s favor. 
Lohstreter v. Federal Life Ins. Co. (Minn.) 

668(11)—Evidence showing manner of death, beneficiary held properly nonsuited in action on 
policy, insuring against death by = struck by vehicle. Jones v. Life & Casualty Co. 
of Tennessee. (N. C.) ’ Pala a Be Coit aes . 9 re 

668(11)—In action on accident policy, question whether death was accidental or result of 
weakness or disease was for jury under conflicting evidence. Fenton v. American 
Liability Co. (Ohio.) ; cae 

668(11)—-Whether dropsy effected insured was chronic disease excluded ‘by policy held 
question of fact under evidence showing physician used word “‘chronic’’ 
mild. National Benev. Soc. v. Price. (Tex.) 7 

668(11)—In action on accident policy, question whether burglary or ‘robbery was sole motive 
for murdering insured within provision excluding liability in case of murder committed 
for other purpose, held for jury. Whether insured when murdered was under intluence 
of liquor held question for jury in action on policy excluding liability for injury to 


insured while intoxicated. Order of United Commercial Travelers of America v. Greer. 
CU... 3.) ‘ 


as meaning 


668 (11)—Evidence held insufficient to take to jury question ‘whether insured’s 
solely from accident. Ryan vy. Continental Casualty Co. (U. 
(12). = Suicide. 
668(12)—Expert testimony that insured’s death resulted from self-inflicted wounds with 
suicidal intent held inadmissible in suit on life policy. Where expert testimony shows 
nature of wounds and manner inflicted, ultimate question whether insured committed 
suicide becomes question for jury. Admitting incompetent expert testimony that insured 
committed suicide, precluding recovery under life policy, held prejudicial error, where 
undisputed testimony did not establish suicide. Johnston v. Order of United Commer- 
cial Travelers of America. (Ark.) 
668(12)—-Whether insured, found shot through head, died by accident or suicide, held jury 
question under evidence. Massachusetts Mut. Life Ins. Co. v. Bush. (Ky.) 
668(12)—In action on life policy, whether insured committed suicide held for jury. 
Life Ins. Co. of Virginia. (S. C.) 
(13). Amount or extent of loss. 
668(13)—Where evidence points overwhelmingly to insured’s suicide as cause of death, 
question is one of law for court. Nichols v. New York Life Ins. Co. (Mont.) 
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668(13)—In action on fire policy on dwelling, evidence held not to present jury issue of total 
loss. New York Underwriters Ins. Co. v. Forrester. (S. D.) ca y 

668(13)—-Whether one suing on disability clause was permanently disabled held for jury. 
Metropolitan Life Ins. Co. v. Noe. (Tenn.) . ‘ 

668(13)—Whether insured was totally disabled during period in which he did not have 
physicians attending him held for jury. Inter Ocean Casualty Co. v. Brown. (Tex ) 

668(13)—Evidence that insured was unable to continue occupation as barber raised question 
for jury whether insured suffered loss of feet and total and permanent disability. Win- 
ters Mut. Aid Ass’n. Circle No. 2 v. Reddin. (Texas) 

668(13)—Whether death of insured, ‘under life policy resulting from being shot was acci- 


dental within double indemnity rovision held for jury under evidence. Missouri 
State Life Ins. Co. v. Roper. 


(14). Notice, proof, and adjustment of loss. 
668(14)—Compliance with provisions of fire policy in respect to appraisal in event of dispute 
as to damage held for jury. Johnstone et ux. v. Home Ins. Co. of New York. (Mo.)..1220 
668(14)—Whether failure of insured under credit policy to deduct for merchandise re- 
turned by insolvent customer and representation that insured had no security constituted 
misrepresentation, concealment, or fraud, held question for jury. College Silk Throwing 
Co. v. American Credit & Indemnity Co. @. Ss) 
668(14)—Withdrawal of question respecting insurer’s right to make ‘autopsy in accordance 
with provision of accident policy held not erroneous under circumstances. Employers’ 
Liability Assurance Corporation Ltd. v. Dean. (U. S.) 
(15). Estoppel or waiver. 
668(15)—-Evidence that insurance agent, who had also acted as agent in selling property to 
insured, acquired knowledge before issuance of policies of defect in insured’s title, made 
issue for jury of waiver of clause in fire policy ae unconditional ownership. 
Girard Fire & Marine Ins. Co. v. Gunn. (Ala.) ..... 86 
668(15)—In action on fire policy, whether insurer through its agent waived proofs of loss 
held for jury under evidence. Fray v. National Fire Ins. Co. of Hartford. (Ill.) . 307 
668(15)—Liability insurer held not to have waived as matter of law benefit of clause 
excluding liability for operation of automobile in violation of law as to age. S. & E. 
Motor Hire Corporation v. New York Indemnity Co. (N. Y.) . 608 
668(15)—Whether insurer waived filing of proof of loss through burglary ‘in “acting on 
proof allegedly delivered to its adjuster held for jury. Posnick-Nonas Co. v. National 
Surety Co. (N. Y.) a a de ariel 
668(15)—Waiver of provision of fire policy respecting other insurance held for jury. 
Laughinghouse et al. v. Great Nat. Ins, Co. (N. C.) 1307 
668(15)—Whether insurer waived provision in fire policy that goods were insured only while 
located in house described in policy held for jury. If all facts involved taken together 
tend to establish waiver of provision of fire policy, court must submit — to jury. 
Julien_v. Star Ins. Co. of America. (S. C.) 
668(15)—Directing verdict for beneficiary in suit on life certificate held error, in view of 
conflicting evidence whether insured made fraudulent statements, and evidence of 
insurer’s waiver or estoppel. Protective Mut. Ben. Ass’n. v. McCuistion. (Tex.)....1176 
668(15)—Whether insurance agent’s letter to insured was statement that premium had 
been paid, held for jury. Continental Assur. Co. v. Jensen. (U. S 
§ 669. —— INSTRUCTIONS. 
(1). In general. 
669(1)—Givine charge that, when insurer introduced certificate showing insured committed 
suicide, “burden was cast’? on executor to prove otherwise, held not reversible error. 
Birmingham Trust & Savings Co. v. Acacia Mut. Life Ass’n. (Ala.) re 18 
669(1)—Instruction which, without distinguishing between competent and incompetent evi- 
dence, excluded entire evidence, held erroneous. Union Cent. Life Ins. Co. v. Menden- 
hall et al. (Ark.) 
669(1)—Refusal of instruction relating to insured’s books and accounts held not error in 
action on policy indemnifying against robbery, where accountant for insurance company 
examined books and determined therefrom value of goods lost. Kaplan v. United States 
Fidelity & Guaranty Co. (IIl.) : 
669(1)—Each instruction need not give all’ law of case. but all instructions must be 
together. Standard Accident Ins. Co. v. Baker. (Okla.) 
669(1)—Instruction in suit on life policy that insurer had burden of proving by clear and 
convincing evidence that nremium was not paid held not erroneous. New York Life 
Ins. Co. v. Seifris. (U. S.) 
(2). The contract. 
669(2)—Instruvtion in respect to rivht of insured to recover for dar-ve to building as for 
total loss held not erroneous. Security Ins. Co. v. Rosenberg. (Ky.) 
(4). Avoidance or forfeiture. 
669(4)—Charge in action on fire policy relative to building being used as public hall and 
for other public purposes was warranted, where building was described as hall in 
policy. ‘Township Board of Hillman Tp. et al. v. Empire Mut. Fire Ins. Co. of 
Michigan. (Mich.) es .. 1213 
669(4)—In action on fire policv, instruction regarding time insured bad after removal of 
household goods to notify insurer of change held not erroneous. Julien v. Star Ins. 
Co. of America. (S. C.) .... , : 
(7). —— Health, or conditions or habits of insured. 
669(7)—Charge that mere possession of policy by insured at time of death would not justify 
recovery unless, when policv was delivered, insured was in sound health, held mis- 
leading. Independent Life Ins. Co. v. Vann. (Ala.) 
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(9). Estoppel or waiver as to avoidance or forfeiture. 
669(9)—Instruction on insurer’s waiver of health certificate on accepting overdue premium 
payment on life policy held proper under evidence. Reliance Life Ins. Co. 
Wolverton. (Colo.) 
669(9)—In action on fire policy wherein insured alleged waiver of proofs of loss within 
sixty days, instructions on subject of waiver held not erroneous as not limiting waiver. 
Fray v. National Fire Ins. Co. of Hartford. (lIIl.) Pee 
669(9)—-Insurer waived objection, if any, to charge in not submitting ques tion of false 
representations in es application by failing to request such submission. National 
Life & Accident Ins. Co. v. Collier et al. (Tex.) 
(11). Death of or lular to person insured and cause thereof. 
669(11)—In action on an accident policy, instruction defining term ‘“‘accidental’’ held not 
erroneous and could not have been prejudicial. Pacific Mut. Life Ins. Co. v. Ware. (Ark.) 
669(11)—Instruction defining ‘‘accident’”’ in action om accident policy, held erroneous as not 
full definition of term within policy. Instructions broad enough to permit jury to find 
any of happenings occurring to insured as “accident” justifying recovery on accident 
policy, though some could war have caused death, held erroneous under evidence. 
v. Woodmen Accident Co. (Mo.) 
669(11)—Charge in suit on oe policy respecting proof of accidental death held to 
sufficiently state law. Employers’ Liability Assurance Corporation, Ltd. v. Dean. (U. S.) 
669(11)—Instruction, in action on accident policy, inviting jury to speculate as to whether 
insured attempting to aid mad dog must reasonably expect to be bitten, held properly 
refused. Instructions in actions on accident policy to recover for death of insured 
bitten by mad dog sufficiently covered question as to whether death was accidental. Mat- 
ter of contributing disease, where insured was bitten by mad dog, was sufficiently covered 
by instructions that plaintiff suing on accident policy must prove that bodily injury 
resulted directly in death without other independent cause. nstructions in action to 
mecover on accident policy for death of insured bitten by mad dog, respecting fright 
not proximately caused by bodily injury held properly refused as inviting a 
Fidelity & Casualty Co. of New York v. Griner. (U. S.) ; 
(12). Extent of loss and liability of insurer. 
669(12)—In action on hail policy, instruction giving rule for computing recovery for corn 
supplemented by illustration, and statement that rule applied to oat crop, held not 
misleading. Glandon v. Farmers’ Mut. Hail Ins. Ass’n. of Ia. (Ia.) ... 
669(12)—-Insurers sued on fire policies held not required to allege that damage resulting from 
neglect of insured property after fire was not covered by policies to warrant instruction 
in that regard. Wolff et al. v. Niagara Fire Ins. Co. et al. (Ky.) .. 
669(12)—In suit on accident policy, charge in nature of definition of “total disability” held 
proper. Inter Ocean Casualty Co. v. Brown. (Tex.) 
669(12)—Charge that loss of use of feet means impairment. of use disabling insured from 
successfully following pursuit requiring use of feet held improper as permitting recovery 
for temporary loss of use. Charge to find total disability if insured was disabled from 
successfully “following occupation” held not erroneous because using word “successfully.” 
Winters Mut. Aid Ass’n. Circle No. 2 v. Reddin. (Texas) 
§ 670. VERDICT AND FINDINGS. 
670—Litigants are entitled to have jury fairly answer important special fact questions based 
on issued and competent evidence and duly submitted; failure to require jury to make 
complete and candid answers to important special questions based on issued and competent 
evidence is reversible error. Answering “undetermined” to special questions on issue 
whether accident causing death was within accident policy held evasion of juror’s duty. 
Lamb v. Liberty Life Ins. Co. (Kan.) 
670—On demurrer to evidence in action on fire policy, jury should find amount insured is 
entitled to recover, if anything, not value of property destroyed. North River Ins. 
Co. v. Relcher. (Va.) 
670—Special finding that insured complained of pains and consulted ‘physician, not mentioned 
in application for reinstatement of life policy, held not inconsistent with general verdict 
for beneficiary. Houston v. New York Life Ins. Co. (Wash.) 
§ 671. NEW TRIAL. 
671—In determining whether new trial should have been granted on ground weight of 
evidence was against plaintiff, it was proper to consider improper argument of plain- 
tiff’s counsel. New trial of action on insurance policy, defended on ground insured was 
not in sound health when policy was issued, held warranted on ground weight of 
evidence was against plaintiff. National Life & Accident Ins. Co. v. Sherman (Ala.)..1100 
§ 672. NEW TRIAL 
672—Default judgment held properly sustained under showing that defendant failed or 
neglected to employ counsel in due time and that further delay resulted from misunder- 
standing between counsel. In suit on life policy against insurer in default, court properly 
refused to allow insurer to introduce evidence impeaching plaintiff's testimony. Action 
to recover amount of life policy held action for liquidated sum; in action on life policy 
against insurer in default, court properly refused to allow insurer to introduce evidence to 
show recovery was not for liquidated sum. Where insurer sued on life policy was in 
default in pleadings, court properly denied insurer’s counsel right to argue case to jury. 
Metropolitan Life Ins. Co. v. Scarboro. (Ga. 
673. EXECUTION AND ENFORCEMENT OF JUDGMENT. 
673—Whether notice of loss was sufficient, and whether it complied with provisions of acci- 
dent policy, were not constitutional questions giving Supreme Court jurisdiction of appeal. 
Instruction construing insurance policy provisions required by statute of sister state did 
not deny validity of such statute so as to give a Court enn of a 
Anderson vy. Inter-State Business Men’s Acc. Assn. (IIl.) a 
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§ 674. APPEAL AND ERROR. 

674—Findings were conclusive where no motion for new trial or objection to findings w&s 
presented for review. Where court filed findings and conclusions on November 10, motion 
for new trial filed on December 8, the day judgment was rendered, came too late. Appeals 
taken respectively from court’s “decision” and from “decision and judgment” were not 
appeals from order denying new trial; appeals from court’s ‘decision’? are from 
findings and judgment. Appeal should be dismissed, where notice thereof was not filed 
within six months after decision or judgment. Findings were conclusive where no motion 
for new trial or objection to findings was presented for review. Dolan Wholesale Co. v 
Wholesale Grocery Subscribers at Warner Inter-Ins. Bureau. (Kan.) 

674—Where there was substantial evidence upholding trial court’s finding is question of law 
reviewable on appeal. Parties desiring appellate review of question of law in case tried 
to court without jury should request declaration of law or take equivalent step in trial 
court. Zurich General Accident & Liability Ins. Co. Ltd. v. Mid-Continent Petroleum 
Corporation. (U. S.) 


§ 675. COSTS AND ATTORNEY’S FEES. ; , 

675—Reasonable attorney’s fee is recoverable under statute in suit on insurance policy, since 
it pertains to remedy, and is taxed as costs. $500 as reasonable attorney’s fee, re- 
coverable under statute in suit on insurance policy, wherein judgment amounted to 

550, held excessive by $100. tna Life Ins. Co. v. Spencer. (Ark.) 

675—Supreme Court, upon affirmance of judgment on insured’s appeal in action on “hail 
policy, is without authority to allow insured statutory attorney fee for services in 
connection with appeal. Light v. St. Paul Fire & Marine Ins. Co. (Kan.) 


XIX. Reinsurance. . 
§ 677. THE CONTRACT IN GENERAL. 
§ 679. ~ CONSTRUCTION AND OPERATION. 


679—Under contract transferring assets of mutual aid association, wherein transferee assumed 
transferor’s liability, suicide provision in policy issued by transferor held to control parties’ 
rights in case of insured’s oo suicide. American Ins. Union et al. v. Beavers 
et al. (Okla.) 

679—Equitable considerations giving rise ‘to right ‘of subrogation in favor of insurer paying 
loss apply in favor of reinsurer. Insurance company reinsuring part of cargo and 
paying proportionate part of loss was entitled to intervene in proceeding for limitation 
of liability. Universal Ins. Co. v. Old Time Molasses Co. et al. (U, S.) ai ...1244 


§ 684. EXTENT AND LIABILITY OF REINSURER. . 
684—Commuted value of unpaid monthly installments under war risk policy on death of 
mother as beneficiary held to revert to insured’s estate. Eblen v. Jordan et al. (Tenn.) 730 


XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS 


§ 691. REGULATION AND SUPERVISION OF BUSINESS. 

691—Statutes providing for suit by Attorney General against insurance society in process of 
dissolution held inapplicable to suit to enjoin illegal actions of officers of solvent society. 
Suit by members of fraternal benefit society to enjoin illegal enforcement of laws readjust- 


ing rates and method of insurance held within court’s jurisdiction. Woodmen of the 
World v. McCue et al. (Colo.) 


§ 693. CONSTITUTIONS AND BY-LAWS. 

693—Delegate of fraternal benefit society cannot waive requirements of constitution of society. 
Constitution of fraternal benefit society providing for amendment by two-thirds of votes 
of regular or special head camp session required amendment to be adopted by two-thirds of 
votes entitled to be cast. Amendment to constitution of fraternal benefit society not 
shown to have been adopted by two-thirds of votes entitled to be cast held not legally 
adopted. Woodmen of the World v. McCue et al. (Colo.) 


§ 694. MEMBERSHIP. 
(1). In general. 

694(1)—Delegate of fraternal benefit society cannot represent constituency, except as power 
is granted by articles of incorporation and constitution of society. Woodmen of the 
World v. McCue et al. (Colo.) Mavea salen AP ig eleeiee 5d 

€94(1)—Fraternal beneficiary association may " provide in its laws steps necessary to be- 
come member; one uniting with fraternal beneficiary association is deemed to know 
association’s laws relating to steps necessary to become member and to have assented to 
requirements. Leavitt v. International Brotherhood of Boilermakers, Iron Ship Builders 
and Helpers of America. (Kan.) aia oss ; i 252 

(3). Recourse of members to courts. 

694(3)—Petition to compel reinstatement as members of fraternal order, showing methods 
provided by organization for redress were exhausted, was+ within equity jurisdiction. 
Grand Chapter, O. E. S., et al. v. Wolfe et al. (Ga.) . 1131 

§ 695. OFFICERS AND AGEN'TS 

695—Local officers presiding over lodge. and collecting dues acted without scope of authority 
in naming arrangements for member, not a order. United Order of Good Sam- 
aritans v. Campbell. (Ark.) ; sala 459 

695—Grand lodge of association is responsible fox agents? acts performed under apparent 
authority or under rules of lodge. Grand lodge of association held not responsible for 
agent’s act done contrary to constitution of lodge, contract or law. Sweatman v. Free 
and Accepted Masons of Texas. (Tex.) ; oN Pale a Jinanccie ae 
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§ 696. POWERS OF ASSOCIATION IN GENERAL, 

696—Attempt by beneficial society to issue old line insurance is ultra vires act. Common- 
wealth ex rel. Woods, Atty. Gen., v. United States Annuity Society. (Pa.) 

§ 698. SPECIAL FUNDS. 

698—That fraternal insurance company is presently solvent will not prevent receivership of 
trust fund, depleted by past and continued diversion and misappropriation. In suit for 
preservation and administration of trust fund of fraternal insurance company, record 
held to require re of fund. Grand Lodge, K. P. of Alabama et al. 
Shorter et al. 

§ 700. INSOL VENCY “AND DISSOLUTION. 

§ 703. —— REMEDIES AND PROCEEDINGS ON INSOLVENCY. 

703—Statute providing for quo warranto proceedings or injunction against domestic insur- 
ance society referred to domestic association in process of dissolution. Statute providing 
for injunction of receivership against ‘“‘such domestic society’ by Attorney General 
referred to society about to be dissolved. ‘Woodmen of the World v. McCue et al. (Colo.) 

§ 704. REORGANIZATION. 

704—In absence of statutes, any aggrieved member of fraternal benefit society may sue in 
equity to enjoin fraudulent scheme to transfer society into old-line insurance company. 
Woodmen of the World v. McCue et al. (Colo.) 

$ 706. GROUNDS FOR DISSOLUTION. 

706—Law authorizing dissolution of domestic societies held inapplicable to incorporated asso- 
ciation of local lodges providing for payment of death benefits not exceeding $500. 
Boney v. a Grand Lodge No. 7 Grand United Order of Odd Fellows of America. 
Inc. (N. 

706—Decree for dissolution of beneficial society held warranted, where corporation had 
departed from chartered powers by carrying on practically old line insurance business, 
and where president exploited corporation and illegal loans were made. Commonwealth 
ex rel. Woods, Atty. Gen., v. United States Annuity Society. 

$ 707. — PROCEEDINGS '’O ENFORCE DISSOLUTION. 

707—Where fraternal benevolent association discontinues business, Attorney General upon 


report from insurance commissioner may proceed to liquidate its affairs. Grand Lodge 
A. O. U. W. v. Adair. (Ark) 


§ 708. ASSETS AND RECEIVERS. 

708—Only real necessity warrants receivership in case of going fraternal insurance company. 
Grand Lodge K. P. of Alabama et al. v. Shorter et al. (Ala.) 

708—Where governmental department is under duty to examine fraternal benevolent asso- 
ciation and report result to proper official under duty to take necessary action under 
report to protect membership, remedy so provided is exclusive of receivership. Where 
insurance commissioner proceeded under Statutes to protect members of fraternal 
benefit society and approved contract to sell insurance business, chancery court — 
without jurisdiction of member’s suit for receiver. Grand Lodge A. O. U 
Adair. (Ark.) 

(B) THE CONTRACT IN GENERAL. 

§ 712. WHAT LAW GOVERNS. 

712—Beneficiaries of fraternal insurance policy were determinable according to laws in force 
in state wherein policy issued at time thereof. Styles v. Byrne. (Mont.) 

712—Membership certificate in beneficiary association having home office in Missouri was 
Pennsylvania contract, where application originated in Pennsylvania and applicant became 
ee by vote of local post. Brooks v, Travelers’ Protective Ass’n. of America. 

BS 7a7,, SO reciee | BY-LAWS, OR RULES AS PART OF CONTRACT. 

§ 718. PROVISIONS. 

718—General rule is that constitution and by-laws of mutual benefit societies are part of 
= between association and members. Texas Mut. Life Ins. Assn. v. Henderson. 

ex.) 
$919, 50 BSEQU ENT PROVISIONS OR ASSESSMENTS. 
In general. 
719(1)—Mutual aid association’s reserved right to amend by-laws does not authorize alteration 


materially impairing “a of prior insurance contract. Amarillo Mut. Benevolent 
Assn. v. Franklin et al. (Tex.) 


4). Changing amounts of benefits. 

719(4)—Mutual aid association held not authorized to change contract or divide classes 
so as to impair benefits to which insured was entitled under policy. Amarillo Mut. 
_ Benevolent Assn. v. Franklin et al. (Tex.) . 

§ 720. DELIVERY AND ACCEPTANCE OF CERTIFICATE. 

720- Insurer held not liable on benefit certificate, issued to one who died a few days later, 
before delivery thereof, from rs disease. Sovereign Camp, W. O. W. v 
Parton (Ark.) 

720—Beneficiary association held not liable on certificz ate, where insured did not receive certi- 
ficate nor pay assessments reouired as condition precedent to liability. Thurmond 
v. Sovereign Camp, W. O. W. (Ga.) 

§ 721. PAYMENT OF DUES. 

721—Beneficiary association held not liable on certificate, where insured did not receive 
certificate nor pay assessments required as condition precedent to liability. Thurmond 
v. Sovereign Camp, W. O. W. (Ga.) 

§ 723. ee FRAUD, OR BREACH OF WARRANTY. 

Warranties and representations defined and distinguished. 
723(1)—"Werrante * is in nature of condition precedent, must appear on face of policy, and 
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cannot be created or extended by construction. All reasonable doubts, whether state- 
ments inserted or referred to in policy are warranties or representations, should be 
resolved in insured’s favor. The Maccabees v. Gann. (Ark.) 
(2). Effect of misrepresentation, breach of warranty, or concealment in general. 

723(2)—Signature of insured’s name by another to application for benefit certificate was 
binding on insured, if valid, as respects representations and warranties. Sovereign 
Camp, W. O. W. v. Parton. (Ark.).. Wiens 

723(2)—Beneficiaries held estopped under evidence, to deny application to life insurance 
containing false answers was that of insured, where insured accepted policy issued 
thereupon. If there was no ratification of application containing false answers which 
beneficiaries claimed was not that of insured, no contract of life insurance resulted. 
Texas Mut. Ins. Assn. v. Henderson. (Tex.) 

§ 724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBLIGATIONS. 

(2). Misrepresentations, breach of warranty, or fraud. 

724(2)—Whether statement in application was representation or warranty held immaterial 
evidence showing insurer’s agent was advised insured had consulted physician. Notwith- 
standing answer in application, when insured told insurer’s physicians he thought ailment 
amount to nothing, physician was put on notice of existence of ailment. The Maccabees 
v. Gann. (Ark. 

§ 725. MODIFICATION AND REFORMATION. ; ‘ i 

725—Member of beneficiary association, who failed to prove mistake, fraud, or inequitable 
conduct was not entitled to reformation of certificate. Welsh v. Brotherhood of Rail- 
road Trainmen. (N. 

§ 726. CONSTRUCTIO . 

726—Insurance contract not providing for change in law must be construed with reference 
to law existing at time of execution. Styles v. Byrne. (Mont.) 


(D) FORFEITURE OR SUSPENSION. 


§ 744. NATURE AND GROUNDS IN GENERAL. é. 
744—Widow of deceased not in good standing in lodge had no right superior to deceased. 
Sweatman v. Free and Accepted Masons of Texas. (Tex.) 


§ 747. EFFECT OF EXPULSION OR SUSPENION OF MEMBER. 
747—Benefits tendered to insured by subsequent notices sent after suspension did not, on 
insured’s death, pass to beneficiary. Insured having died during suspension, beneficiary 
had no interest in certificate, even if insured had right to be reinstated. Beneficiary 
could not urge insured, dying while under suspension before increased rate became 
effective, was enttled to protection accorded members under by-law relating to increased 
rate. The Maccabees v. Palmore et al. (Tex.) . 
§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 
§ 750. —— DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
750—Where member did not pay monthly assessment during month and was not and could not 
be reinstated as member, because of illness, association held not liable under benefit 
certificate, notwithstanding assessments were paid on sixth of following month. Sovereign 
Camp, W. O. W. v. De Ortega. (Ariz.) 
750—Fraternal benefit society’s by-law relating to increased rate did not impair effect of 
by-laws suspending member failing to pay dues. The Maccabees v. Palmore et al. (Tex.) 
$ 753. - “— OF PAYMENT OR TENDER TO PREVENT FORFEI- 
(1). In general. 
753(1)—Bona Fide tender of monthly dues to officers of local camp of benefit society 
before end of month in which payment was due prevented suspention; where tender of 
dues in benefit society was refused because member had been suspended, it was not 
necessary to prevent forfeiture that tender be repeated as to subsequently accruing 
dues; tender of dues to officer of local camp of benefit society as directed by by-laws 
held legal tender to society; refusal by local clerk of benefit society of lawfully tender- 
ed dues waived necessity for repeated monthly tender of dues notwithstanding prohibi- 
tion against waiver by employee. Sovereign Camp W. O. W. v. Bell. (Ga.) ‘ 
§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(1). In general. 
755(1)—Insurer may waive right to insist on forfeiture by insured for default in paying 
assessments waiver of forfeiture for default in payment of assessments may be made by 
insurer through agent, acting within apparent scope of his authority. Forfeiture for 
insured’s failure to pay assessments held waived; where insurer’s conduct affirmatively 
induces belief that forfeiture is waived; benefit society cannot exempt itself in by-laws 
from effect of forfeiture. Shields v. Supreme Council of Royal Arcanum. (Ohio) 
(2). Powers of officers and agents. 
755(2)—Local collector of benefit society authorized to collect assessments to be remitted 
to Supreme Council is agent of Supreme Council and local council in matters relating 
to receipt of assessments and waiver of forfeiture. Insurer may waive right to insist 
on forfeiture by insured for default in paying assessments waiver of forfeiture for 
default in payment of assessments may be made by insurer through agent, acting within 
apparent scope of authority. Shields v. Supreme Council of Royal Arcanum. (Ohio) 
755(2)—Fraternal benefit society did not waive right to enforce by-laws respecting forfeiture 
for failure to pay dues, where clerk had advanced payments at different times as personal 
accommodation. The Maccabees v. Palmore et al. (Tex.) 
(3). Demand acceptance, and retention of assessments. 
755(3)—That premiums on policy of lodge members were accepted for seven years without 
questioning her age, indicated negligence, as regards liability for death benefits. Lodge 
accepting premiums on policy for seven years without questioning member’s age held 
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estopped to claim misrepresentations as to age. Lightner v. Knights of ee: Solomon 
et al. (N. C.) 
758. REINSTATEMENT. 

§ 759. RIGHT IN GENERAL, 

759—That subordinate lodge secretary gave deceased membership certificate did not mislead 
deceased as to authorize recovery on certificate, where secretary informed deceased he 
was required to perform further acts. Under lodge constitution, grand lodge held not 
responsible for acts of subordinate lodge secretary in giving deceased reinstatement mem- 
bership certificate, where deceased had been suspended. Sweatman v. Free & Accepted 
Masons of Tex. (Tex.) 


(E) BENEFICIARIES AND BENEFITS. 


§ 768. PERSONS WHO MAY BE BENEFICIARIES. 

§ 769 ——IN GENERAL. 

769—Question as to whether required relationship of beneficiary to insured existed at time 
of designation could be raised only by insurer. Insurer by interpleading claimants and 
paying insurance money into court waived right to contest claim on ground ane 
relationship of beneficiary to insured did not exist. Styles v. Byrne. (Mont.) 

71. ——- PROVISIONS OF CHARTER OR BY-LAWS. 

71—Sister-in-law of insured, in absence of state law restricting beneficiaries, was entitled 
to be designated as beneficiary in accordance with provisions of by-laws of fraternal 
association. Eligibility of beneficiary controlled solely by constitution or by-laws of 
society can be questioned only by society. Styles v. Byrne. (Mont.)............. 1228 

§ 779. CHANGE OF BENEFICIARY. 

§ 780. RIGHT 'TO CHANGE IN GENERAL. 

780—That original beneficiary under fraternal benefit certificate pays dues does not deprive 
member of richt to change beneficiary; that two sons were made berieficiaries under 
member's certificate and paid dues and assessments did not prevent change of beneficiary 
so as to exclude one of sons. Kernan v. Modern Woodmen of America et 21. (Nebr.) 

780—Insured member has absolute right to change beneficiary named in benefit certificate, 
subject to restrictions of contract, including by-laws, constitution, and certificate. 
Brotherhood of Railroad Trainmen v. Benson et al. (U. S.) 

782. RIGHTS OF BENEFICIARY PREVIOUSLY DESIGNATED. 

g Designation as beneficiary of death certificate of person not within classes statute 
specified as eligible held nullity not affecting right of deceased’s widow as original 
beneficiary. Biami v. Co-Operators Fraternels Benev. Aid. Ass’n. (La.) 

§ 783. - VESTED INTEREST OF BENEFICIARY. 

783—Beneficiary under benefit insurance certificate acquires no vested interest, but has mere 
expectancy which may be defeated by insured’s acts. Benefit insurance certificate on 
life of husband living in Washington, naming wife as beneficiary, is not community 
property so as to preclude husband from changing beneficiary. Brotherhood of Railroad 
Trainmen v. Benson et al. (U. S.) 

§ 784. _—— as oo ANGING DESIGN ATION. 

(1) n wenera 

784(1)—Benefit certificate holder, by stating signature on application for change of beneficiary 
was hers, adopted signature, regardless of truth of statement. Ancient Order of 
Gleaners v. Zeluff et al. (Mich.) pile a Ne reee 

784(1)—-Insured must change beneficiary under benefit certificate, ‘in manner pointed out by 
contract, and material deviation will ordinarily. invalidate transfer. If it is beyond 
power of insured to comply literally with regulations as to change of beneficiary, equity 
will treat change as legally made. Unexecuted intent to substitute new beneficiary is not 
equivalent to actual substitution, even though certificate is delivered to intended beneficiary. 
Where insured and insurer have contracted for particular method of changing beneficiary, 
court cannot make new contract or waive requirements which insurer had not waived. 
Holder of benefit insurance certificate held to have substantially complied with require- 
ments of constitution with reference to a beneficiary. Brotherhood of Railroad 
Trainmen v. Benson et al. (U. S.) ..... 7 aK .. 669 

(2). Death of member before change is completed. 

784(2)—If insured has followed laws of benefit association, and done all in his power to 
change beneficiary, before his death equity will treat certificate as issued. Brotherhood 
of Railroad Trainmen v. Benson et al. (U. S.) .............0ceeeueee be Siakgin dara ice te 

(6). Who may make objection. 

784(6)—Where benefit society has waived strict compliance with rules as to change of 
beneficiary and issued new certificate, original beneficiary cannot complain. Brotherhood 
of Railroad Trainmen v. Benson et al. (U. S.) ... 669 
786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECAME PAYABLE. 

§ 787. ——- IN GENERAL. 

87—Member of beneficiary association, though actually disabled, was not entitled to disability 
benefits, limited by certificate to persons suffering specified infirmities. Welsh v. Brother- 
hood of Railroad Trainmen. (N. C.) ‘ 914 

787—Benefit held payable if insured became totally disabled before ‘sixty- fifth birthday and 
disability continued 90 days, though not for 90 days before sixty-fifth birthday. Amarillo 
Mutual Benevolent Assn. v. Franklin et al. (Tex.) ‘ . 932 

§ 790. DISCRETION OF ASSOCIATION AS TO ALLOWING BENEFITS. 

790—Member of beneficiary association could not recover on ground board’s disallowance 
of disability claim was arbitrary where approval of claims rested with board uncer con- 
stitution. Welsh v. Brotherhood of Railroad Trainmen. (N. Y.) : : + os SS 


1432 


er ed ote Co 





The Insurance Law Journal, Vol. 76 


§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 

793—Rights and liabilities of parties to benefit insurance contract become fixed on death of 
insured member. Brotherhood of Railroad Trainmen v. Benson et al. (U. S.) 

§ 795 RIGHTS OF REPRESENTATIVES OF INSURED. 

795—Member of fraternal association has no interest in benefit funds, and such funds never 
become part of deceased member’s estate so as to be recoverable by administrator. Lea- 
vitt v. International Brotherhood of Boilermakers, Iron Ship Builders and Helpers of 
America. (Kans.) 

§ 797. RIGHTS OF CREDITORS. 

797—Provision of life certificate for paying $50 for burial expenses held not to authorize 
undertaker’s recovery for funeral services furnished insured, where certificate had 
lapsed when death occurred and officers of local lodge were without authority to promise 
payment for funeral services. United Order of Good Samaritans v. Campbell. (Ark.) 459 

§ 800. DAMAGES FOR REFUSAL OF PAYMENT. 

800—Insurer tendering amount due under benefit certificate in force held liable only for 
such amount, without penalties and attorney’s fees. Sovereign Camp, W. O. W. 
VU: PORN. CAME: 60sec cis ccktnecaen aa sho setae ekbisens Cede acaba Leese 1104 

800—Association formed to aid sick and indigent members and provide burial for dead mem- 
bers held properly found to be fraternal benefit society not liable for attorney’s fees or 
statutory penalty. Wonderful Workers of the World v. Winn. (Tex.) 


@) ACTIONS FOR BENEFITS. 
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803. ead ey OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 
HIP. 
805. ——- RESORT’ TO COURTS FOR SETTLEMENTS OF DISPUTES. 
(1). In general. 
805(1)—Heir, having failed to appeal to Grand Council from Committee’s refusal, as pro- 
vided by by-laws, held not entitled to recover death benefit from fraternal society. 
Purcaro v. Grand Lodge of the State of New Jersey, Order Sons of Italy in America. 
CH. ke) 2 AAS ta teareeg i 
§ 809. DEFENSES. 
809—Mutual aid association held estopped from asserting its assumption of obligations on 
policies taken over from another association was ultra vires as against assured. 
Amarillo Mut. Benevolent Assn. v. Franklin et al. (Tex.) 
§ 815. PLEADING. 
(1). Declaration, complaint, or petition. 
815(1)—Petition alleging disabilty occurred after membership certificate had been in force 
one year held sufficient as against special exception, though exact date of accident was not 
alleged. Home Benefit Assn. v. Robbins. (Tex.) 1039 
§ 816. EVIDENCE. 
§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
(2). Matters of avoidance or forfeiture. 
817(2)—In action on benefit certificate, association had burden to show that insured, when 
signing application, was not in good health. Haney v. Security Ben. Ass’n. of Topeka, 
Kan. (Mo.) 
817(2)—In suit on membership certificate which defendant claimed was forfeited, burden was 
on plaintiff to show plea of confession and avoidance was true. The Maccabees v. 
Palmore et al. (Tex.) . 
§ 818. —— ADMISSIBILITY. 
(1). In general. 
$18(1)—Testimony that members of benefit society were not requested to partake in funeral 
of insured did not illustrate insured’s statutes and was properly excluded as immaterial. 
Word “suspended” written by insurer’s clerk on unsigned receipt for dues held properly 
excluded as self-serving declaration; word “‘suspended” on unsigned receipt for insured’s 
dues held properly excluded as immaterial; where not showing whether written before 
or after payment was required; exclusion of receipt reciting suspension of insured 
held harmless, where insurer’s agent testified insured paid no dues. Sovereign Camp 
W. O. W. v. Bell. (Ga.) 
(2). Misrepresentation, breach of warranty or fraud. 
818(2)—Insured’s statement, made during short interval between delivery of policy and death, 
that he would never get well, held admissible on question whether representations made 
on delivery were made with intent to deceive. That insured remained in weakened condi- 
tion and never regained weight held admissible in action on life policy. Sovereign Camp 
WW. GW. wv Ramee, CARD cccciccaess . 
818(2)—Insured’s application for membership in fraterna 
false representations concerning health, held erroneously excluded in action on benefit 
certificate. Testimony of doctors that insured was suffering from pellagra and died 
therefrom was admissible to show insured had pellagra when applying for benefit certifi- 
cate. Testimony that insured told witnesses she was suffering with pellagra was admissible 
to show insured had pellagra when applying for certificate. Wonderful Workers of the 
World v. Winn. (Tex.) ea «em wari ; eed nhac 
(3). Forfeiture of certificate. 
818(3)—-Where insurer refused payment, proofs of death containing affidavit of insurer’s 
officer as to last payment of dues were admissible, though not executed according to by- 
law; proofs of death containing affidavit of insurer’s officer as to last payment of dues 
was admissible to impeach officer. Modern Order of Praetorians v. Blackburn. (Ga.)..1134 
§ 819. WEIGHT AND SUFFICIENCY. 
1). In general. 
819(1)—Evidence that insured executed change of beneficiary, which was retained over eleven 
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months by insurer giving written notice of acceptance, showed change was effected. 
Davis v. Supreme Lodge K. P. Ins. Dept. (Tex.) .. 60 

819(1)—Proof justified judgment for plaintiff for $1,228, in absence of pleading or proof, of 
mutual aid association it did not have 1,228 members in plaintiff’s class. Amarillo Mut. 
Benevolent Assn. v. Franklin et al. (Tex.) 


(2). Matters of avoidance or forfeiture. 
819(2)—Evidence showed there was no intentionally false statements in application for benefit 
certificate, and insurer’s agent and physician were put on inquiry and could have learned 
facts. The Maccabees v. Gann. (Ark.) 
(3). Estoppel or waiver. 
819(3)—Evidence showed there was no intentionally false statements in application for 
benefit certificate, and insurer’s agent and physician were put on inquiry and could have 
learned facts. The Maccabees v..Gann. (Ark.) . 
(4). Death or injury and cause thereof. 
819(4)—Evidence sustained finding insured was totally disabled within mutual aid associa- 
tion’s policy. Amarillo Mut. Benevolent Assn. v. Franklin et al. (Tex.) 
ACTIONS FOR BENEFITS. 
QUESTIONS FOR JURY. 
(1). In general. 
Court must contrue laws and regulations of insurer unless ambiguous, and let jury 
determine fact issues. Wonderful Workers of the World v. Winn. (Tex.) 
(2). Avoidance or forfeiture. 
Whether insured’s misrepresentation as to health on delivery of policy was made with 
actual intent to deceive held for jury. Whether operation for appendicitis between time 
of application and delivery of policy increased risk held for jury. Sovereign Camp W. 
O. W. v. Padgett. (Ala.) 239 
825(2)—Whether insured was afflicted with cancer at time of application for benefit certificate 
held question for jury, Haney v. Security Ben, Ass’n. of Toopeka, Kan. (Mo.)......1152 
825(2)—Whether dues for month in which insurance was alleged forfeited and succeeding 


months were paid and tendered held for jury under evidence. Sovereign Camp W 
W. v. Bell. (Ga.) 


§ 826. —— INSTRUCTIONS. 
(1). In general. 
826(1)—Refusing instruction, in action on benefit certificate, that application, medical exam- 
ination, and by-laws create contract sued on held proper. The Maccabees v. Gann. (Ark.) 884 
826(1)—Charge, in action on benefit certificate, relative to insured’s right to reinstate 
lapsed insurance when recorder is satisfied member has been in continuous good health, 
held applicable. Modern Order of Praetorians vy. Blackburn. (Ga.).. Sok 6 kctherelaae See 
827. VERDICT AND FINDINGS. 
Finding that insured paid dues to insurer directly conflicted with finding that insured 
was prevented from paying dues and did not support judgment against insurer. Wonder- 
ful Workers of the World v. Winn. (Tex.) 


(2)- 
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